Legal Basis in ICC Statutory Law*’
Deferral by the Security Council

Three provisions of the Rome Statute
have been identified as entry points to
withdraw ICC prosecutions, which, once
halted, would be replaced, by TRCs or
traditional means of justice. A first mechanism
provided for in the Rome Statute for a case
to be withdrawn from the jurisdiction of the
ICC is for the Security Council to defer it. This
competence is regulated by article 16 of the
Rome Statute. According to this provision, the
Security Council can adopt a resolution under
Chapter VII of the UN Charter requesting the
abrogation of investigations or prosecutions
for a period of twelve months. The request
may be renewed under the same conditions.**
Morten Bergsmo and Jelena Pejic argue that
when negotiating article 16, the drafters were
mindful of political stalemates exemplified in
situations such as Uganda’s, where peace and
justice seem to be in conflict.® In this case,
for Vera Gowlland-Debbas, international law
prescribes that the objective of maintaining
or securing peace prevails as chapter
VIl resolutions overcome, by law, other
obligations.* In that spirit, the provision has
been described by Gowlland-Debbas as, “...
the vehicle for resolving conflicts between the
requirements of peace and justice where the
Council assesses that the peace efforts need
to be given priority over international criminal
justice> If this is true, then the deferral is a
viable means to allow for some amnesties.*

Article 16 of the Rome Statute is
ambiguous regarding its role in shaping
proceedings substituting ICC prosecutions
when deferring a case. Indeed, the Rome
Statute does not stipulate that a Security
Council deferral be accompanied by effective
action by that body to maintain or restore
international peace and security, e.g. a
program of accountability for perpetrators
of international crimes, as previous drafts of
article 16 have mandated.’” However, the final
version of the article, as adopted, favored
giving the Security Council a wide margin of

discretion. Accordingly, the Security Council
can consider that the deferral per se constitutes
a sufficient action; it could also alternatively
take a step further and decide upon the
adoption of further measures to this end. In
the absence of a clear relationship between
a Security Council deferral and the nature
of substitute methods of accountability -
prosecutorial or not — the national system of a
State is temporarily relieved of its obligations
to the ICC.

A fire sweeps through a refugee camp for those
displaced by the conflict between the Lord’s Resistance
Army and the Ugandan Government

Thus, if the Security Council
deferred the case of Uganda, the substitute
mechanisms of accountability put in place
by Uganda could take many forms, as long
as they are in line with the Council’s duty to
preserve peace and security.*® In the eyes
of the international community, the choice
of alternative mechanisms of justice is
made within the realm of state sovereignty,
unbound by a clear duty to prosecute in
Uganda. In short, when a case is deferred at
the Security Council, one should be“...acutely
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of the article clarifies that the criterion of
unwillingness shall be assessed with“...regard
to the principles of due process recognized by
international law..."* This reference suggests
that investigations, even if they are quasi-
judicial, must guarantee basic fair trial rights
to the accused in the procedure.®® Similarly,
paragraph (c) indicates that, to withstand
scrutiny by the Court, an investigation should
be conducted independently and impartially.’!

Another relevant provision essential
in evaluating the conformity of alternative
justice mechanisms is article 17(2)(a). The
article sets an additional constraint on
investigations in that a case should not have
been addressed by an investigation made “...
for the purpose of shielding the person from
criminal responsibility...” to be inadmissible
to the Court.? The prime concern of this
provision was to preclude proceedings that
deviate from awarding criminal responsibility,
i.e. sham proceedings.”® As a result, as notes
Carsten Stahn, where the prosecutor cannot
prove that the intent of a proceeding is
devious, or contrary to the apparent actions,
alternative justice mechanisms may be
validated as genuine proceedings.** Thus, to
fall below the threshold of this article and meet
the Court’s test of inadmissibility, alternative
justice mechanisms should be “...guided by
the (objective) aim to promote reconciliation,
rather than by the (subjective) intent to twist
and bend the rules of criminal trials for the
purpose of impunity.”

Finally, article 17(2)(c) constrains
investigations that could withhold scrutiny.
The article states that the proceedings must
be conducted “...in a manner which [...] is
consistent with an intent to bring the person
concerned to justice.*® Interpreting this article
depends on what is understood by the notion
of ‘justice’ If the notion is narrowly associated
with criminal justice, there is little room for
alternative justice mechanisms that do not
retain the possibility of criminal prosecution.
However, if the notion of restorative justice
can be reconciled with more common

conceptions of justice, then the granting of
an amnesty is a possible outcome. In that
case, the level of deference that the ICC will
reward to alternative justice mechanisms may
depend on whether their outcome implies a
mandatory sanction.”” For example, the East
Timorese TRC made the granting of impunity
dependent on the performance of a visible‘act
of reconciliation] such as community service,
reparation, a public apology and other acts of
contrition.’®

Another factor that can make a case
inadmissible before the ICC is the inability
criterion. However, as this criterion is
exclusively linked to the issue of prosecutions
carried out by the judicial system, as laid
out by a provision in the Rome Statute, it is
unnecessary for the Court to evaluate the
conformity of quasi-judicial investigations to
this criterion in order to assess their validity.
Indeed, the only circumstances provided
for in article 17(3) to identify the inability to
undertake proceedings are the collapse or
unavailability of a national judicial system.*
Since the alternative justice mechanisms
contemplated are extra-judicial, there is no
need to evaluate the ability of Uganda’s judicial
system.®

Recent TRCs have been construed,
both procedurally and substantially, following
those boundaries by which alternative
justice mechanisms could be interpreted as
prosecutions and could allow for a case to be
withdrawn fromthelCC.TheTRC of South Africa
and East Timor are good examples. Building
on these experiences, this is a framework
to which an eventual Ugandan TRC could
conform in order to successfully challenge
the ICC's complementary jurisdiction. Would
Ugandan traditional justice mechanisms
likewise meet the minimal requirements set
for investigations by article 17?

In their present form, it is unlikely that
traditional justice mechanisms would satisfy
the test of article 17, as they would clash with
some of the conditions discussed above. First,
Ugandan traditional processes do not perform
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the function of an investigation. For instance,
Mato Oput requires the establishment of
facts, and the process is not final until the
perpetrator has admitted his motivations for
the crime, expressed remorse, and established
the circumstances of the crime.®! Yet, critics
have remarked that the investigation would
exclude women, who only play a marginal
role in the establishment of truth in Mato
Oput.®* Further, Mato Oput clashes with
article 17(1)(b) because it does not retain the
option to prosecute as an outcome of the
investigation should the accused for instance
fail to cooperate with the investigative organ.
Also, given the apparent lack of legitimacy
of traditional justice ceremonies within the
population, as previously discussed, one may
question whether Mato Oput represents a
genuine intent to bring perpetrators to justice
as required by article 17(2)(c). Related to this,
the sanctions provided by Mato Oput may be
indicative of an intent to bring an individual to
justice. In that regard, traditional ceremonies
do require the public acknowledgement of
wrongs, but only if this is done willingly.®
However, LRA leaders have repeatedly denied
their crimes, and it is unlikely they will admit
to them willingly.** lllustrative of this is a
conversation Professor Tim Allen reports he
had with LRA brigadier Sam Kolo just before
the latter was going through the healing rite.
Allen reports that the ex-LRA member had
signified to him the ceremony did not really
mean anything to him. Further, while Mato
Oput also provides for sanctions in the form
of compensations, Kolo had also made clear
to Professor Allen that he would not pay
compensations to his victims.®
Withdrawal through the ‘Interests
of Justice’ Provision

Article 53(2) of the Rome Statute
appears to bestow the prosecutor with the
necessary discretion to conclude that, when
not in the ‘interests of justice) there is not a
sufficient basis for prosecution.®® Paragraph
(c) further specifies that the prosecutor shall
guide his decision by taking into account”all...
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circumstances’, detailed in the remainder of
the provision.®” The first question to address
is whether it is indeed possible to drop a case
on the basis of this provision. The standard
test for interpreting treaty rules as laid down
in article 31 of the Vienna Convention on
the Law of Treaties (VCLT) forms the basis of
interpretation of any provision found within
a treaty. Article 31 calls for the interpretation
of a treaty “...in good faith in accordance with
the ordinary meaning to be given to the terms
of the treaty in their context and in the light of
its object and purpose.” %

The International Criminal Court, located in The Hague,
the Netherlands, prosecutes individuals accused
of war crimes and crimes against humanity

Following this set of interpretative
guidelines, an argument can be made to
the effect that a non-prosecutorial program
could be accommodated under this article
53. Indeed, the VCLT holds that, “[rlecourse
may be had to supplementary means of
interpretation [...] to determine the meaning
when the interpretation according to article
31: (@) leaves the meaning ambiguous or
obscure!”® Commentators who have taken the



position that the dropping of prosecutions is
not permitted on the basis of the interests of
justice predicate their argument on the object
and purpose of the Rome Statute, which
focuses on ending impunity for international
crimes, and the punishment of these crimes.”
However, in the absence of ICC case law
on this article to guide one’s interpretation
of the ordinary meaning of its terms - in
particular the terms ‘interests’ and ‘justice’ -
the consideration of supplementary means of
interpretation, such as the circumstances of a
treaty’s conclusion and its preparatory work,
appears justified.”

Looking into the debate surrounding
the adoption of article 53 affirms that
alternative justice mechanisms could count as
valid substitute mechanisms to prosecution at
the ICC under this article. Indeed, the drafters
did not define the exact content of ‘interests of
justice’ Rather, they left ambiguous their views
on the issue of whether or not amnesties
and TRCs would be invalidated by the Rome
Statute.’”” As noted by Manjsuli Ssenyonijo,
drafters would have addressed single amnesty
ortruth and reconciliation commission policies
directly in the ICC Statute had they agreed
on this in Preparatory Commission meetings
preceding the Conference. For instance,
drafters could have added a provision on the
withdrawal of referrals.” Rather, they left the
authority to the ICC to develop jurisprudence
on the matter - intentionally according to a
number of individuals.” Thus, in the light of its
specific mandate, it is clear that the ICC must
be committed to ending impunity through
prosecution of the LRA leaders. However, the
‘creative ambiguity’ of article 53 does not
appear to clearly preclude the prosecutor’s
use of the notion of interests of justice to drop
prosecutions in favor of non-prosecutorial
programs in exceptional cases.”

Returning to the case of Uganda, is
it possible to drop the indictments in the
‘interests of justice’?’® Many commentators are
of the opinion that prosecutorial discretion is
the most plausible avenue to accommodate

alternative justice mechanisms, such as
amnesty and TRCs.”’ Itis unclear, however, what
level of deference the prosecutor will view as
being appropriate when confronted with the
decision as to whether to shelve indictments
in the ‘interests of justice. Certainly, the
prosecutor would base his position on general
considerations of international law such as the
duty to prosecute, as we have already done.
Beyond that, the Rome Statute provides little
guidance as to what ‘interests of justice’ could
make a case inadmissible. As was seen in the
previous discussion, article 53 nevertheless
identifies circumstances that can be useful in
offering guidance.

First, in reviewing whether respecting
an amnesty and not prosecuting would better
serve the ‘interests of justice; the prosecutor
would look at the circumstances to which
the article obliges him to take into account.
The ‘interests of victims’' appears to be the
main parameter related to the notion of the
‘interests of justice’ that could argue in favor
of dropping ICC prosecutions in the case of
Uganda. However, this criterion lacks a clear
definition. As was noted above, the provision
seems to imply that certain factors can, at
times, outweigh the paramount interest in
having the accused criminally investigated
and prosecuted. As Professor Allen suggests,
taking into account the interests of the victims
couldimply that, “[alt the very least, the victims
can affect what it is appropriate for the Court
to do.””® In that regard, an above-cited survey
conducted with Northern Ugandans reveals
that respondents seek both peace and justice,
and that they are willing to have perpetrators
granted amnesty, but not unaccountability.
Looking at the details, 76 percent of the
respondents want the perpetrators to be held
accountable, with a preference for punishment
(66 percent). In parallel however, 56 percent
would favor the granting of amnesties, paired
with measures such as an apology, and
confession.”

In sum, the survey’s results suggest
that for victims, alternative justice mechanisms
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constitute an alternative avenue, but not
necessarily to the exclusion of prosecution. As
was discussed above, this is not a condition
traditional Ugandan justice mechanism
clearly meets, as Mato Oput for instance does
not give the option of prosecuting. It is likely,
however, that a TRC with a proper mandate,
including an option to sanction, could meet
the victims’ expectations as suggested above.
Furthermore, a majority of the survey’s
respondents wanted the opportunity to speak
publicly about the abuses they had suffered, a
goal that can also be fulfilled by a TRC.¥

Commentators have also attempted
to find additional guidelines that could likely
guide the prosecutor. These guidelines are,
however, tentative, lacking a clear judicial
basis. Two broad criteria can be distinguished.
First, the prosecutor should look at the validity
of the substitute justice program the state
will employ, evaluating for instance their
democratic basis, the effectiveness of the
investigation of the facts, and the existence
of some type of sanctioning mechanism.®
Second, consideration should be given to
the ‘necessity’ to depart from the standard
criminal prosecutions.®

“A majority of the survey’s
respondents wanted the
opportunity to speak publicly
about the abuses they had
suffered, a goal that can also
be fulfilled by a TRC.”

These standards also point to the
likelihood that the prosecutor would not
withdraw a case on the basis of the ‘interests
of justice; if substituted with traditional justice
mechanisms. This can be perceived when
evaluating the validity of the substitute justice
program. As noted by Darryl Robinson, the
required substitute justice mechanisms are not
dissimilar from those relevant to a withdrawal
based on complementarity discussed
above, although not as clearly guided by
legal criteria.®® In that context, the point was

Volume 3| Issue 1

made that traditional justice mechanisms in
Uganda are not adequate justice programs,
a conclusion that is maintained even in the
context of article 53.

‘Necessity'to depart from the standard
criminal prosecutions as outlined above
concedes that prosecution that could further
engender conflict is sufficient enough reason
to decide not to prosecute international
crimes.® In that sense, the case has already
been made that withdrawing prosecutions
in Uganda is overwhelmingly perceived
as necessary to ending the conflict and
attaining peace. However narrowly should the
necessity condition be interpreted, one can
hardly envision a scenario more indicative of
necessity than one where thereis a clear trade-
off with peace. This criteria does not only flow
from legal principles, but also from a political
evaluation that the prosecutor is compelled to
make.®

The bottom line is that prosecutorial
discretion in all jurisdictions is a prerogative
that vests the prosecutor with a strong
liberty of action. In common law systems, the
prosecutor typically enjoys the authority to
select and pursue criminal cases.*® Normally,
however, guidelines are promulgated to guide
prosecutorial decision-making. At the ICC, such
regulations are being drafted. Incidentally,
they lean towards including consideration of
circumstances in which an investigation or
prosecution might “exacerbate or otherwise
destabilize a conflict situation” or “seriously
endanger the successful completion of a
reconciliation or peace process® In spite of
this, until they are applicable, the prosecutor’s
discretion remains, in principle, nearly
unlimited. Certainly, the Pre-Trial Chamber
may conduct a review of the prosecutor’s
discretionary  decisions,®® but  nothing
indicates that the Pre-Trial Chamber will
oppose the merits of dropping prosecutions if
they are rigorously based on realistic political
considerations.
Which  Withdrawl
Preferable?

Mechanism is



In retrospect, abandoning a case on
the basis of complementarity or on the basis
of the ‘interests of justice’ offer more positive
contributions tothe achievementofjusticeasa
result of the strings these notions attach to the
substitute procedure. Asitis, article 16 provides
that a case may be abandoned in isolation to
the general framework of justice developed in
the Rome Statute. In contrast, abandoning a
case on the basis of the ‘interests of justice’ or
on the principle of complementarity, requires
the fulfillment of certain criteria with regard to
the administration of justice. Thus, although
the means of accountability put in place in
Uganda are essentially a question of domestic
standing, their choice is also closely linked
to the legal regime put in place by the Rome
Statute.

Indeed, initiating prosecutions at the
ICC prompts the state to reinforce its domestic
judicial system. Complementarity is a
mechanism that encourages states to respect
their obligation to investigate and prosecute
major international crimes by acting as a
catalystfortheir compliance.® According tothe
drafters of the Rome Statute, complementarity
should have stimulated judicial activities as
a consequence of the reluctance of States to
surrender their national criminal jurisdiction to
the ICC, i.e. before the Court would exercise its
jurisdiction over it. The relationship between
the concurrent jurisdictions would thus have
been antagonistic. The practice of self-referrals
has however, modified this calculation.
Rather, the development of constructive
tensions between the ICC and domestic
jurisdictions has become a common function
of complementarity when a State reclaims its
criminal jurisdiction after having voluntarily
dispensed with it, i.e. after the Court exercises
its jurisdiction over it”® Thus, by taking
decisions that involve constructing norms for
what domestic criminal justice should look
like for adjudicating international crimes, the
Court has embarked on the course of setting
minimum requirements for national standards
of criminal justice systems throughout the

world.”!

Hence, when the Court exercises
or threatens to exercise its jurisdiction on
judicial proceedings, it pressures the state to
raise its judicial standards. For example, the
complementarity principle has prompted
Uganda to raise the standards of its judicial
system.” Ifitwishestoreplace ICC prosecutions
by its own, Uganda will likely need to prove its
genuine willingness and ability to investigate
or prosecute LRA leaders. In effect, the ICC’s
principle of complementarity has influenced
Uganda into enhancing its prosecutorial
capacity. This catalytic influence can be
perceived from diverse direct indicators. For
instance, Uganda has made efforts to adjust
its judicial system to prosecute international
crimes through the implementation of the
Rome Statute, even though this is not an
obligation in and of itself under the Statute.”
Furthermore, it has sought to introduce
amendments to exclude the leadership of
the LRA from receiving amnesties shielding
them from criminal responsibility.”* All of
these measures are aimed at facilitating a
prosecution.

In the same way, the Court can decide
to resist dropping prosecutions of LRA leaders
until the alternative quasi-judicial mechanisms
are sufficient in meeting the ICC’s standards of
adequacy. In other words, the ICC can pressure
states to raise the standards of their alternative
justice mechanisms. On this subject, the above
discussion has revealed that the ICC would
probably adopt a triple standard. If the case is
deferred by the Security Council, the ICC would
have little power to shape substitute justice
mechanisms according to its own standards.
With relation to the interests of justice clause,
the scope of appreciation of the Court for
non-penal proceedings would be broader
than with relation to the complementarity
notion. Indeed, the interests of justice clause
does not force the ICC to inspect and approve
the judicial system of a state as strictly as that
of the complementarity clause. In contrast,
under article 17, the scope of what substitute
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mechanism would be considered acceptable
is much narrower as the complementarity
regime sets a minimum requirement for a case
to be dropped.”

In sum, by adopting a broad
approach to complementarity, the ICC has the
opportunity to setminimum standards for non-
prosecutorial alternative justice mechanisms.
Ultimately, this is a chance to further both
the general goals of international criminal
justice, and those of the ICC to end impunity.
This is not a negligible prospect; alternative
justice mechanisms are bound to proliferate
in correspondence with the multiplication of
protracted internal conflicts. The adoption
of such an approach would greatly enlarge
the scope of accountability initiatives the
Statute deals with. Indeed, as noted by
Christopher K. Penny, “[clompared to amnesty
and truth commissions, post-conflict criminal
prosecutions is a relatively rare method of
addressing atrocities.”” Rather than declining
the opportunity of measuring quasi-judicial
mechanisms against its standards, the ICC
should thus shape a policy of complementarity
by which it engages with the common reality
of quasi-judicial mechanisms.

Conclusion

This article has explored the role of
the ICC in promoting impunity for violations
of international criminal law in Uganda. As
was discussed, the case of Uganda at the
ICC exemplifies a perceived peace vs. justice
dilemma that threatens to stall the debate
on means to fight impunity in internal
conflicts. Indeed, as negotiating peace to
resolve protracted internal conflicts becomes
more common and, in parallel, the ICC’s
complementary jurisdiction compels states
parties to the Court to commit to prosecuting
international criminals, these priorities often
seem to clash.

However, this article has shown that
it is possible to evade the tragic difficulties
of choosing between peace and justice.
Indeed, the appearance of exclusive options
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is arguably no more than the result of
an ideological choice. While all societies
distinguish between good and evil, addressing
this through the lens of retribution is one
option among others. Another option that we
have defended is the restorative paradigm of
justice which appears to be equally valuable,
if not more so than retributive justice in
cases such as that of Uganda. Indeed, recent
history has demonstrated that transitional
societies benefit more from restorative means
of justice which appears more sustainable
than retributive justice. Moreover, restorative
justice mechanisms often allow reaching the
necessary political compromise to settle a
peace deal. Political actors engaged in solving
the conflict in Uganda have raised this debate
to advocate that traditional Ugandan justice
mechanisms provide benefits retributive
mechanisms do not offer.

Further, mindful of the peace vs.
justice dilemma, we proposed to discuss
whether these alternative mechanisms
of justice - TRCs and traditional justice
mechanisms - could lawfully replace the
ICC’s program of prosecution. To do so, it was
necessary to explore the general international
legal obligations regulating amnesties, since
they provide a legal context to the alternative
justice mechanisms  discussed.  After
concluding that the general international
legal rule does not clearly preclude amnesties,
we looked at its statutory basis. We found
that in the case of Uganda, the Rome Statute
contains three mechanisms that could allow
for the withdrawal of the case at the ICC: a
Security Council deferral, a withdrawal on the
basis of ‘interests of justice, and a withdrawal
following a challenge of admissibility on the
basis of complementarity.

Forallthreemechanisms, wefoundthat
the case can be made that prosecutions can be
dropped and substituted by alternative justice
mechanisms. The mechanisms, however,
place different conditions on the substituting
domestic jurisdiction. First, the Security
Council deferral only minimally discriminates
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between substituting accountability
mechanisms of different value, offering little
incentive for the domestic jurisdiction to
raise its standards. Second, the ‘interests of
justice’ clause compels the state employing
alternative justice mechanisms to raise them
to a certain standard, but only on the basis
of unclear, and therefore weak, guidelines.
Finally, the withdrawal of a case on the basis
of a challenge of the Court’s complementarity
offers a more significant contribution to
justice. This is because complementarity can
act as a catalyst, pressuring states to raise the
standards of substituting domestic procedures
—even quasi-judicial ones — to meet the criteria
set out in the Rome Statute.

As a result of this, when
complementarity is involved in conditioning
the appropriateness of a withdrawal - based
Endnotes

on article 19, or to some extent when dropping
a case on the basis of article 53 - traditional
Ugandan justice mechanisms do not meet
the standards required to allow the Court to
drop a case. Thus, under these scenarios, the
case of Uganda would be maintained at the
ICC. Alternatively however, a TRC could meet
the necessary threshold to withstand scrutiny
by the Court, and allow for the dropping of
the case of Uganda. In this case, the Court
would have much to gain. On the one hand,
it can raise the global standard of justice for
all cases where accountability is dealt with in
non-prosecutorial ways. On the other hand,
it furthers peace by bringing satisfaction to
the victims, while holding their aggressors
accountable.
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