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This dissertation is about the practices of legalvidledge-making within the
Argentine Supreme Court of Justice. It does natrcdih analysis of judicial decisions,
or the modes of legal reasoning. Nor does it furthe idea of law as a problem-
solving tool. Rather, it examines, in the ethnobrapmode, the practices of the
subjects who actively participate in the making tbé law, understanding these
practices as a means of crafting the law, a tecteof| lawmaking. Accordingly, this
work provides a fine-grained description of the ame aspect of judicial practice:
the workings of the legal bureaucracy—the quotidiaorld of files, reports,
memoranda and hearings, among others, that aréegs@mtial instruments of legal
knowledge-making practices. But yet, it brings e tsurface the different sets of
social relations that emerge from these practiegen from those that work on the
most routine grounds.

More broadly, this project engages in an intergigtary method of analysis
of knowledge production and circulation practicesdx on theoretical contributions
from different areas of socio-legal scholarly canckke legal anthropology, law and
society, comparative law and contemporary sociaught. Science and Technology
Studies’ insight about the production and circolatiof knowledge is particularly
relevant to this work as it advances the appremiatif legal knowledge as part of a
larger network of knowledge practices rather thansalated outcome (namely, the

judicial decision), or the result of the actionsadew individuals, for instance, judges.
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INTRODUCTION

This dissertation is about the practices of legavidedge-making within the
Argentine Supreme Court of Justice. It does natradih analysis of judicial decisions,
or the modes of legal reasoning. Nor does it furthe idea that law is fundamentally
a process or mechanism of dispute resolution. Rathexamines, in the ethnographic
mode, the practices of the subjects who activeljigigate in the making of the law,
seeking to understand the legal phenomenon “froenntiitive’s point of view,” in
anthropologist Clifford Geertz’s wordsln more specific terms, it addresses judicial
practice as dechniqueof lawmaking, a mode ofrafting the law; not merely as a
means to an end relationship, but as an instammiati knowledge relatiorfsand yet,
as itself a modality of knowing about the law

At this point, it is worth noting that by referrinp the practices observed
within the Court as “lawmaking” practice$,do not intend to dispute either the
normative argument or my subjects’ assumptionsithaivil law regimes, such as the
Argentine, judges doot make law. Rather, | seek to advance the appreniafithese
practices as technologies of (legal) knowledge petdn. This dissertation, therefore,
can be understood more as an ethnography of taghr(gr techné) than as an
ethnography of law’s normative discoufse.

The research project that led to this dissertatiovse out of a moment of

exhaustion. In the context of political instabilityilowing the 2001/2002 economic

! Clifford Geertz,Local Knowledge, Further Essays in Interpretivebkapology 2000 edition (Basic
Books, 2000), 55-70.

2 Annelise Riles emphasizes Heidegger's descriifahe technical “as a knowledge practice—
revealing—which is not an end, but which nonettefeseground its own means...” Annelise Riles,
“Property as Legal Knowledge: Means and Endstirnal of the Royal Anthropological Institutd.S.)
10:4 (2004): 775-795, 789.

% See: Tom Boelstorff, “Crafty Knowledgesthe Political and Legal Anthropology Reviir1
(2008), 96-101, 96.

* See: Marie-Andrée Jacobhe Match of Relatedness: Bureaucracy, Legitimaios Kinship in
Organ TransplantsJ.S.D. Dissertation (Ithaca, NY: Cornell UnivéysR006).



crisis in Argentina, public skepticism in politicand legal institutions gained
momentum merging with enduring critiques about wnarkings of the Argentine
judicial system. Issues such as transparency, ataioility, and legal predictability
rapidly moved to the top of the political agenddyanced in particular by NGOs’
discourse. It was my experience and reading ofetlee®nts, and exhaustion of the
way in which legal critique (not the critique itBelvas (and still is) articulated,
apparently with no chances to move beyond a “speakuth to power rhetoric"that
triggered my interest in the subject of this stubhythis sense, this dissertation is a
reaction: it tries to keep the project away frone tontingencies of the field and
assumptions about the subject; in other words, ftbm temptation of taking a
normative stance toward judicial practice. As applatogist Lawrence Rosen
observes: “the task is to sort out these influerjttes full range of historical factors
that shape people’s lives] and to see how, givenpidrticular issue under study, a
balanced apportionment of the contributing factbest account for the matter at
hand.® As a matter of fact, this dissertation does nesent a focused analysis of the
post-crisis context in which my subjects’ practicevelop, but certainly it remains
latent in the background of my work. But in anotkense, this dissertation becomes a
response: it offers a different modality of knowiafpout law; thus, it opens up
different possibilities for the critical project.

This project engages in an interdisciplinary metlb@nalysis of knowledge
production and circulation practices based on #teml contributions from different
areas of socio-legal scholarly concern like legatheopology, law and society,

comparative law and contemporary social thoughier®e and Technology Studies’

® See, generally: David Kennedihe Dark Sides of Virtue: Reassessing International
Humanitarianism(Princeton: Princeton University Press, 2004).

® Lawrence Roserhe Anthropology of Justice. Law as Culture innsi@SocietyCambridge:
Cambridge University Press, 1989) 5.



insight about the production and circulation of Wiedge is particularly relevant to
my work as it advances the appreciation of legaladge as part of a larger network
of knowledge practices rather than an isolatedamé&c(namely, the judicial decision)
or the result of the actions of a few individuagjsdfes). Additionally, at different
moments of this research | rely on a series ofjitéul works drawn from the above
fields. Among them, the works of Bruno Latour, Rodl Munro, Adam Reed,
Annelise Riles, Marilyn Strathern, Mariana Valver@ornellia Visman, and Barbara
Yngvesson, constitute a coherent chain of authtwityack my claims.
Beyond Law’s Ends

As initially framed, my project aimed to shed lighth how different legal
experts—or holders of different types of juridicabital, following Pierre Bourdieu—
interacted in the practice of judging and the tnsittnal construction of legal “truth.”
In Bourdieu’s view, the content of the law that eges from judgment is shaped
through power relations articulated among holderdifferent types of juridical
capital (judges, legal scholars, professionals} gdwnverge in a “juridical field,”
which, driven by its own logic, operates like a ciidined and professionally
hierarchized “apparatus.’This insight seemed particularly relevant to myject's
law and society approach, which shared classi@isma's long-standing assumption
of a gap between “law on the books” and “law inact

However, after several months of trying to gainrfiial” access to the Court—
a formality compelled by Cornell's IRB policy—I fod myself holding nothing more
than a bundle of scattered sheets: dogsier This encounter reshaped my entire
conception of the project, as | found myself atititersection of the workings of two

different bureaucracies: the Cornell IRB, on the band; and the Court, on the other.

" Pierre Bourdieu, “The Force of Law: Toward a Stagjy of the Juridical Field,Hastings Law
Review38 (1987) 805-53.



In other words, | was able to get “inside” the itgton in an unexpected way: my
research project itself was turned into a file,au@ dossierand, as such, it would be
reviewed and decided upon according to the rulespaocedures that regulated the
Court’s decision-making. Indeed, that encounteremaized a new subject of inquiry,
the file or dossier, which, in turn, drove my atten toward an unanticipated subject:
the Court as a bureaucratic body, in the Weberearses and its commonsensical
knowledge practices.

This ethnographic finding is not a novel one. plieates a constellation of
anthropological projects that have taken up docuspethemselves objects of
modernity, as salient devicestifacts—that make it possible to explore and
understand the modern subject in multiple domafrauirent anthropological inquiry,
“from law to science, to the arts, religion, acdivi and market institutiong.”
Moreover, building upon Marilyn Strathern’s insigiitnnelise Riles argues that the
artifact is what the ethnographer looks for in fietd.? Nevertheless, if | look back at
my initial approach to the Court’'s workings | firldis overlooking of bureaucracy
(understood as a knowledge practice in itself)géghbrt of the ordinary reaction of a
socio-legal project’s inquiry into legal knowledgkdeed, socio-legal scholarship
tends to approach law through more traditional esttisj such as “legal norms, legal
processes, legal institutions, actors, or evenuaggs.*’ In doing so, the more

mundane and routine aspects of lawmaking pracacesoften ignored or taken for

8 Annelise Riles, “Introduction: In Response, Documents: Artifacts of Modern Knowledge,
Annelise Riles ed. (Ann Arbor: University of Miclag Press, 2006), 1-38, 4.

° [An artifact] “is something one treass if (Leach 1986 (1954)); Vaihinger & Ogden 1924; Wagner
1986) it were simply a found object in the worldndAyet, it is by definition always the artifact of
ethnographic work as much as a found object. Spatlif, it is the fruit of the ethnographic effart
working through one’s theoretical concerns not Bduttive analysis but laterally, through the
ethnographic apprehension of, or empathy for othemslytical concerns.” (italics in the original).
Ibid. 16-7.

19" Annelise Riles, “Comparative Law and Socio-Le§aldies,” inThe Oxford Handbook of
Comparative LawMathias Reimann and Reinhard Zimmermann eds.({@xfaxford University Press,
2006), 775-813, p.804.



granted—not only by socio-legal scholars but algguidicial bureaucrats themselves.
Indeed, for the most part, forms, procedures, aedyelay administrative practices on
which the work of legal institutions rest, appeam technical and monotonous to be
worth approaching from a theoretical perspectivet, Yoorrowing Science Studies’
terminology, one might say that these tools of Auceacy on which the workings of
law rest—in this particular case, the organizaticamad communicational role that
written records play within the judicial apparatuseesome somewhat “blackboxéd”
by socio-legal scholarship’s emphasis on the sdoraks and power relations at play
in different legal arrangements.

In this vein, Annelise Riles observes that scholain® engage in humanistic
legal studies, the “culturalists”as she calls them, find the technical dimensidns o
law or “legal technicalities”—legal instrumentalismanagerialism, procedures, legal
technocrats, and the forms of legal doctrines, gmothers—too “mundane” and
“profoundly uninteresting” to require investigatibhindeed, these scholars see legal
instruments more as part of “the realm of practian to theory,*® and hence, “non-

strategic” for critical socio-legal scholarsHp.

™ In Science Studies, “blackboxing” is used to imdkcthe social process through which the joint
production of actors and artifacts becomes entwplique by its own success: “When a machine runs
efficiently, when a matter of fact is settled, oreeds to focus only on its inputs and outputs andm

its internal complexity. Thus, paradoxically, thema science and technology succeed, the more opaque
and obscure they become.” See: Bruno LatBandora’s Hope: Essays on the Reality of Science
Studieg Cambridge, MA: Harvard University Press, 19983:1304.

12 See Annelise Riles, “Comparative Law,” 806-8; "&WAgenda for the Cultural Study of Law:
Taking on the TechnicalitiesBuffalo Law Reviews3 (2005): 973-1033; Mariana Valverde,
“Jurisdiction and Scale: ‘Legal Technicalities’Resources for Theory,” paper presented at the Law
and Society Annual Meeting, Montreal, May 29-Jun2d08. Unpublished manuscript, on file with the
author.

3 Among them, “...constitutional theorists, legal bigans, law and society scholars, jurisprudes and
legal philosophers, literary theorists, feminististhropologists, critical race scholars.” SAanelise
Riles, "A New Agenda for the Cultural Study of Lawiaking on the Technicalities."

“bid, 976.

'* 1bid, 974.

Similarly, Riles argues that for those scholan® share a more instrumentalist approach to tlaev:
“instrumentalists” (economists, political sciengistloctrinalists, cognitive scientists, corporatyers,
etc.) the technical character of law is relevary amsofar they are useful to solve actual legal
problems. That is to say, both approaches to lale-ctlturalist and instrumentalist—overlook the



Along the same lines, Mariana Valverde arguescatiy that “Law is usually
examined by critical legal studies and socio-leg@tolarship as a key site for the
reproduction and contestation of various forms oWer relations.” However, she
notes, “if power works through knowledge, it shoplidve useful to undertake the
examination of some legal events that highlights Kmowledge dimensiort” In
Valverde’s project, this means to observe the amoiisin, contestation, and
circulation of certain sets of truths within legaknas “through and in” the work of
some legal actors, namely state officials, lawyansl judges® Riles's research
agenda, for its part, urges culturalist legal saf®lo shift their attention to the core
aspects of legal thought, that is, to the legdinesalities, and hence to turn them into
objects of humanistic inquir{* “Indeed, it is precisely the commonsensical qyaiit
the thing that makes the lawyer’s love of toolsagpropriate point of entrée for an
ethnographer into contemporary law and institutitfls

But what ethnographic possibility do these tookerdf Moreover, how can the
researcher “appropriate” these instruments of l&galvledge-making and turn them
into analytical constructs, artifacts of her owroWhedge? The subject, as in any other
anthropological project, poses methodological, tepislogical and political
challenges to the ethnographer’s representatidnategies. Like a piece that is re-
created for others’ view, the object of study dedsarthe researcher to take on

responsibilities. How to keep one’s account “faithto the body of the object that

quintessential feature of law, “what makes law pgased to literature, or economics or cognitive
science: the technicalities of legal thought.” Il9@4-5

'® |bid., 976.

17 See: Mariana Valverdéaw’s Dream of a Common Knowled@&inceton: Princeton University
Press, 2003) 1.

'® Ibid.

19 See: Riles, “A New Agenda for the Cultural Studiy.aw,” 1033; “The Anti-Network: Global Private
Law, Legal Knowledge, and the Legitimacy of theeStémerican Journal of Comparative L&8:3 (Summer
2008) 605-30

20 See Annelise Riles, “Introduction. Making Senséhef Means: Private Governance and the Legal
Technologies of CollateralJh Collateral Knowledge: Legal Reason in the Globatdicial Markets
(forthcoming).



the analysis penetrates? What version of the oBjemtild the ethnographer construct
(or re-construct)? What are the artifacts of heeliectual work? Ethnography, in its
conventional notion within anthropology, forgedMalinowski’s tradition, “implied
that a culture or society could be captured in ssemblage of domains (economy,
magic, family, etc).2! Anthropological writings, notes Clifford Geertzeahemselves
interpretations, and thus, fictions—in the sensat tiney are “something made,”
“something fashioned,” “not that they are false;factual or merely “as if” thought
experiments? Geertz embraces an interpretive view of culfirdata, he argues,
“are really our own constructions of other peoplesnstructions of what their
compatriots are up to.”?* In Geertz's understanding, “Man is an animal snsee in
the webs of significance he himself has spun,” aollure is those webs whose
meaning can be analyzed through a process of netatfjve and microscopic “thick
description:” ethnograph?.

Indeed, Geertz's view of ethnography as a “thickadi@tion” extended well
beyond the disciplinary boundaries. Yet, scholarsther fields (as in my own case)
have embraced ethnography in an effort to makeesehthe particularities of local,

cultural realities of individuals, acts, objectadautterance& However, at the same

21 Markus Schlecker and Eric Hirsch, “Incomplete Kiealge: Ethnography and the Crisis of Context
in Studies of Media, Science and Technologgistory of the Human Scienc#d:1, 69-87, 70.

22 Clifford Geertz,The Interpretation of Cultures: Selected Ess@ysw York: Basic Boos) 15.

Along the same lines, James Clifford argues tBaeh the best ethnographic texts — serious, true
fictions — are systems, or economies, of truthrida Clifford, “Partial Truths,” ifWriting Culture, The
Poetics and Politics of Ethnographljames Clifford and George E. Marcus dBgrkeley: University
of California Press, 1986) 1-26, 7.

% This is not to say that culture is an “out-thetatalizing whole, “a self-contained “super-organic”
reality.” Geertz,The Interpretation of Culture4,1. On the contrary, anthropologists have longatejd

a holistic conception of culture. See, e.g.: SBigle Merry, “Human Rights Law and the
Demonization of Culture (And Anthropology Along tidéay), The Political and Legal Revie26:1
(2003), 56. Annelise Riles, “Comparative Law anai8d_egal Studies,” iThe Oxford Handbook of
Comparative LawMathias Reinman and Reinhard Zimmerman (eds.p@xfOxford University Press,
776-813, 798-9.

4 Geertz,The Interpretation of Cultures.

%% |bid., 6, 20-21.

%6 For instance, Schlecker and Hirsch note thatuhetbward ethnography by media and cultural
studies (MCS) and science and technology studieS)Scholars resulted in a crisis of context irsthe



time that other disciplines become even more emdbtis about ethnography,
anthropology poses questions to the method whiehdtkcipline itself gave birtf.
After the internal critiques in the 1980s, the tsnof conventional fieldwork have
become even clearer; but, however, as Riles ntites question of what ethnography
shouldbecomg¢' in light of this self-criticism, “still remain®ut of focus” (italics in
the original)?®® In Bill Maurer's words: “The reflexive turn tendéd query the “I' but
not the “there” in the old textual formulas estabing the ethnographer’s presence in
the field.”*

In what appears to be a radical shift from conwasrai ethnographic practices
that traditionally have kept the anthropologist ahdr subjects as analytically
separated units, current proposals focus on thekimgr parallels between
anthropologists’ own representational practices tmoge of their subject. This, in
turn, redefines the character of the relations betwthe ethnographer and the people
she encounters in the field, moving away from tialitional model of researcher-

informant relation to a more collaborative schémaf “intellectual partners in

disciplines. If the increasing use of the ethnogr@method in various fields responded to scholars’
need to contextualize their subjects’ practicesvieryday settings, the effect was, at least in MG6&
STS, the attempt to reach ever more extensive xiiézation: “It became ever more apparent that
any perspective was simply a perspective on an@iepective or relation to another relation. The
debates effected a fundamental epistemologicalrtaingy about a given ‘essence’ of individuals and
things before all perspectives or contexts: i.efole all sense making.” Schlecker and Hirsch,
“Incomplete Knowledge,”71.

" see: Annelise Riles, “Introduction: In Respone3.

%8 |bid., 3.

29 Bill Maurer, Mutual Life, Limited: Islamic Banking, Alternati@urrencies, Lateral Reason
(Princeton, N.J.: Princeton University Press, 20@3) See, also: Aaron Turner, “Embodied
Ethnography. Doing Culture3ocial Anthropolog:1 (2000) 51-60.

%0 See, e.g., Annelise RileBhe Network Inside OugAnn Arbor: The University of Michigan Press,
2001); “Real Time: Unwinding technocratic and antfological knowledge , American Ethnologist
31:3 (2004) 392-405; Hirokazu Miyazaki and Annel&tes, “Failure and Endpoint,” iGlobal
Assemblages: Technology, Politics, and Ethics akrapological ProblemsAihwa Ong and Stephen
J. Collier, eds. (Malden, MA: Blackwell Publishir2)05), 320-331; Douglas R. Holmes and George E.
Marcus, “Cultures of Expertise and the Managemé@lobalization: Toward the Re-functioning of
Ethnography,” inGlobal Assemblages: Technology, Politics, and EthE Anthropological Problems,
Aihwa Ong and Stephen J. Collier, eds. (Malden, Bkackwell Publishing, 2005) 235-62, 236.

31 See, Annelise Riles, “Introduction: In responge,”



inquiry.”** Yet, the mere demonstration of contemporary cotioes or affinities
between the ethnographer’s and her subjects’ pes;tMarcus argues, stands itself as
a critical statement against conventional effonigt tsustain distanced and separated
domains that the modernist insight about globakgrdtion nonetheless brings
together’® This is not to say that globalization lays opér se a realm of
commonalities between the ethnographer and heestshjrather, it represents the
frame within which new anthropological problems gmesented: in assemblages,
uneasy and unstable relationships; across diversialsand cultural situations and
spheres of lifé* The insight invites anthropologists to rethink nonly
anthropological inquiry, but also social inquiry general, as this latter practice
“defines itself in relation to the adequacy of iépresentations, its abstractions, to a
reality that supposedly precedes’t.”

Anthropologists have reflected on their represémmat strategies, and moved,
in Riles’s words, “not straight on, in the guise aftique or self-reflexivity, but
laterally, that is, ethnographicall§®. Thus, the anthropologist moves between their
subjects’ practices and her own by treating thenéoras if the latter. This way of
knowing culture has become known in anthropologylaral thinking,®’ or more
recently, “lateral reasorr®

[...] rather than treat culture as a thing “out #ieio be

studied with “our scientific tools here” they try know

32 Holmes and Marcus, “Culture of Expertise and trenktjement of Globalization”

¥ George MarcusEthnography Through Thick and Thirinceton, N.J.: University Press, 1998), 69.
3 Stephen J. Collier and Aiwa Ong, “Global AssemblgAnthropological Problems,” @lobal
Assemblages: Technology, Politics, and Ethics @krApological ProblemsAiwa Ong and Stephen J.
Collier, eds. (Malden, MA: Blackwell Publishing, @8) 3-21.

% Bill Maurer, “Mutual Life, Limited,” xiv.

% Riles, “Introduction: In Response,” 7.

37 Annelise Riles, Cultural Conflictst.aw and Contemporary Problems. 71: 3 (Summer 2008): 273-
308, 300. See, generally, Roy Wagibe Invention of CultureRevised and Expanded Edition (Chicago: The
University of Chicago Press, 1981).

38 Bill Maurer, Mutual Life, Limited.



the world (“here” or “there”) by thinking through

familiar problems “as if” through others’ knowledge

devices. Rather than describe the “other” as aaoblgf

study, these analyses draw from such others a mhetho

investigation®®

My investigation of judicial decision-making prams builds upon the lessons

of anthropology’s move toward laterality by workirthrough the artifacts of
knowledge that are proper to my own subjects, asdsuch, are capable to replicate
their movements and shapes. Indeed, my encountefiteyvmaking practices in the
field has been through the mundane forms of buresiadknowledge, beginning with
“legal looking” documents, such as informed condents; and continuing with piles
of dossiers that circulate within the tribunal, neeanda, reports, appeals; as well as
other instruments of judicial reasoning, such arihgs that are quintessential to the
making of law on a daily basis. Drawing on the khests of these legal forms and
their informational content, my work seeks to rendesible the relations of
knowledge that these instruments of lawmaking dhte within the judicial
apparatus. What is more, at different juncturetake these mundane tools of legal
reasoning as if they were analytical categorieadeance my own knowledge of the
subject’® thus, furthering the aesthetics of instrumentafithe means and ends
relationship—embedded in these instruméhtsThe move, therefore, is both

methodological and epistemological. It also repésato some extent, what Annelise

* Riles, “Cultural Conflicts”, 300.

“0Here, | draw on Annelise Riles’s insight that foems of bureaucratic practices while contributing

an understanding of contemporary institutional kieolge become themselves theoretical categories of
anthropological knowledge. See: Annelise RilEse Network Inside O{Ann Arbor: The University

of Michigan Press, 2001), 16-1Cpllateral Knowledge: Legal Reason in the Globata&ticial Markets
(forthcoming)

“1 See: Annelise Riles, “Property as Legal Knowleddeans and Ends.”
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Riles has called the “literalization” of the Realisetaphor; that is, the Realist insight
about the instrumental nature of law is itself faskd as an actual instruméht.
Accordingly, this dissertation is articulated orufdifferent artifactsplace,
documents, subjects, and performané@st, place seems to be indispensable to
situate my fieldsite, but neither in purely physicar symbolic terms. Indeed, the
notion of the judicial space developed in this elisgion challenges the representation
of judicial practice as a phenomenon constrainedimva delimited site. In so doing, it
sheds light on the articulation of the judicial epahrough the subjects’ senses of
mobility and access perceived within the Courtwad as on the institutional efforts
to re-state the order disrupted by these practibesuments, for their part, play a
crucial role in my analysis. They propose a somewliféerent possibility for socio-
legal studies by moving the analysis beyond thé@male results of the judicial
process, judgment, and focusing, instead, on thenmehat is to say, on what lies
before the law’s ends. The movement toward the méamhered by the analysis of
legal documents also entails shifting the attenbank to the subjects that elaborate
these documents who nonetheless remain often “behascene” if the study of the
law favors a focus on legal decisions and the jadigehaviors. Finally, performance,
as used in my work, helps enact another dimensfolegal knowledge-making: a
“staged for an audience” aspect through which moedaureaucratic instruments of
legal procedure, like hearings, and of judicial adstration, such as Court’s bylaws
and other institutional documents, also can beepated as political tools, and thus,
as the means to advance the different agendaseo&dtors who converge in the

judicial space.

2 Annelise Riles, “A New Agenda for the Cultural 8uof Law: Taking on the Technicalities,” 1009.
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Chapter overview

In the first chapter | replicate in general termg actcess to the Court by
working on the spatial arrangements that | obsewigtuin the institution. My account
focuses not only on my direct observation of thdyddynamics of the judicial
apparatus, but, more importantly, on particular reots in which the judicial
institution is instantiated through my subjects’tions and senses of place. The
chapter lays out a set of metaphors of space awk ghrough which judicial actors
and socio-legal scholars imagine and re-creatgutiieial apparatus. Either explicitly
or implicitly, I also build upon these metaphorsattivance my own description of the
Court’s spatiality. However, in working on theseude metaphors of space, | also
guestion the commonplace representations of thieigicdpace that they further (i.e.
hierarchy, status, enclosure) by providing a desomn of the most routine aspects of
the Court’s own social dynamics. The chapter’'s nssigument advances the idea that
the notions and senses of places that | encouniert field are actually practices
that work to create and perform the judicial apperaand hence make up the legal
phenomenon as much as the documents, circulatifiresf public hearings and legal
bureaucrats’ documentary practices that | encoedtér my fieldsite. Additionally,
the chapter elaborates on the aesthetics of réistorgorompted in my field by the
scene of the ongoing restoration of the Court’dding, to suggest the tensions that
arise out the efforts to re-construct judicial auity.

Chapter Two builds upon an anecdote from the figldecounts how the
introductory letters and informed consent formst thabrought to the field in
fulfillment of Cornell University policy on the us# human subjects in research were
turned into a Court dossier. The anecdote offeedneé a unique opportunity to
explore the rationality embedded in these surfa@ng quintessential artifacts of

bureaucratic knowledge such as legal forms—spedlficthe judicial dossier. Far
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from considering the practices of file-making thatfolded in my field as an
exceptional instance of research, | take advanthdgiee ubiquitous character of these
practices, and turn the found dossier into my ovitfiaat; that is, as both my point of
entry into my subjects’ practices and analytical.tén so doing, my field site can be
apprehended ethnographically. This chapter alsoday one of the main arguments of
this dissertation: legal knowledge can be accebgedot only its ends, for instance
courts’ decisions and their interpretations of ipatar facts and rules, but also through
its own means, that is, the mundane and routinéruments of bureaucratic
knowledge through which lawmaking is performed.

Chapter Three elaborates further on this argum&gain, | build upon the
materiality of the file or dossier to examine tloenfis of the figures that create these
files, in particular law clerks. These figures #&pically perceived and portrayed as
impersonal and interchangeable in the bureauctatjec. Nonetheless, as these
subjects’ documentary practices unfold, they rertiem visible in different forms,
though not always accessible to outsiders. Persames displayed through a
bureaucratic circuit of files that simultaneouslythers and denies human agency
while reinforcing the division of labor within thestitution. These dynamics, | argue,
can be understood in light of Marilyn Strathernissights about the forms of
objectification and personification that operatetwo “ethnographically conceived”
social domains: a Euro-American commodity-driveroremny and Melanesia’s
economy based on gift-exchange.

Chapter Four provides a detailed look at the madevhich the Argentine
Supreme Court exercises its power to decide whsdscto review and what cases to
discard, a mechanism that, it is argued, borrowsnfthe United States Supreme
Court’s writ of certiorari. Nevertheless, | do nseek to draw in this chapter a

comparative analysis between how the practice @fcttiorari is performed in these
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two different jurisdictions. Rather, | focus on tieem that this practice of gatekeeping
assumes in the Court and its implications as ano&dlefinition of law by the
exclusion of “garbage cases” from the sphere oésdlsat deserve judicial attention.
Additionally, | suggest the effects of this exctusiupon the construction of judicial
authority.

Chapter Five draws on the aesthetics of publicihgarat the Supreme Court.
It looks at a particular set of hearings that tlean® held for a case that involved the
pollution of one of the most populated industriddan areas in Argentina. Noticeably,
the hearings, themselves instruments of legal kedgé-making, also may become
powerful displays of the conceptions of place thancountered in the Court and
described in the first chapter. In fact, as theptlrashows, not only hearings but also
legal Court documents, such as bylaws, can be duime objects of performance,
and, as such, political tools. The chapter bringdetailed look about how these
practices build upon technologies of transparemdych, in turn, work to render the
institution (and the Justices) visible to both gatar audiences and to the larger
public. Additionally, I examine the effects thatdsaisibility has on different legal
actors such as the litigants, NGOs, and the Ctaeffi

In the conclusion, | reiterate thaw in the makinglimension furthered in this
dissertation. | also recapitulate the findings lvé fprevious chapters in light of the
artifacts on which | draw my analysis. In takingsk artifacts together in this section,
| seek to show how they enable two levels of amgalyg judicial practice, one
intrinsically related to the other. More broadly,the conclusion | seek to demonstrate
how an account of judicial practice whose shapdicaes the forms in which this
practice is articulated produces a new insight adicjal decision-making by

broadening the understanding of legal knowledgen&tion.
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CHAPTER 1
LOCALIZING THE JUDICIAL SPACE

What | first noticed upon my arrival to the Supre®eurt in August 2005 to
conduct field work was that the facade of the dteda“Palacio de Tribunales”
(Tribunal Palace) or just the “palacio,” the Supeer@ourt’s house, was being
restored. In 1995, after noticing that the buildfagade was seriously damaged, and
that many parts had already collapsed, a projectdasolidating the entire building
was implemented. The restoration process bega@di and would continue for a few
more years$? In 1999, a presidential decree declared the Coimtuse a “National
Historic Monument.**

The preservation and conservation works of ghtacio were preceded by a
series of proofs which consisted of diagnoses efstlatus of materials, damages and
other pathologies affecting the building; the oliagon of the reaction of the
replacement materials by the remaining originaigj ¢he cleaning systems for the
facade. Above all, declared Court’s preservatisnigiey sought not to compromise
the building’s original materials.

Restoration, as a technology of architectural caaden, involves more
complex decisions than repairing a piece of workeeestablishing its original state or
appearance. It implies both aesthetic and ethmalnsitments and attitudes toward the
object of restoration. Different approaches thramghhistory account for ongoing

debates about the subject. Restoration, it has laegned, may be destructive,

3 La Nacion, Suplemento de Arquitectura, “Las ace®de preservacion en los edificios de la
Justicia,”
http://www.lanacion.com.ar/archivo/nota.asp?nota2@B8994&origen=acumulado&acumulado,
(accessed October 27, 2007).

4 Decree No. 349, April 15 1999, B.O. April 20, 4
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conservative or eclectic, whether it is aimed asprving nothing of the original
building, or conserving everything down to partaruperiod; or yet, whether the same
restoration endeavor seeks to restore sometimés remodel other time$.

To restore has been interpreted as to revive thecblio its original
appearance, which, in fact, might also producedaalistate that it had never enjoyed
in the first instanc&® “it is impossible, as impossible as to raise teadj to restore
anything that has ever been great or beautifutéhitecture,” declared John RusKin,
advocating for a moderate attitude in restoratao@ hence suggesting that restoration
should refrain itself from any attempt that would lgeyond preserving from further
injuries*® Restoration, in this sense, would become “pratettiand maintenance, for
its part, should be performed only by means thateweaeant for supporting and
covering, with showing “no pretence of other 4ft.”

Nevertheless, as Harold and Marion Meek point autjore ethical approach
to the object in a restoration project does notessarily ensure an aesthetically
pleasant result. In this respect, other ethicateaoms may arise: what should be given
priority? A full visual record, even though it ing% resorting with artificial
materials?; to the careful reconstruction of evsapne? Should restoration be focused
on ‘facadism’, and hence to preserve only the sfreatage in the belief that only the
facade of a building is part of public domain? Ayet, in many cases, preservation
means to assign a building a use different from ¢ it was originally conceived to

perform. Adaptive reuse, note Harold and Marion Kldes become the key for the

“*>Harold and Marion Meek, “Architectural Conservatiammd Restoration,” iGrove Art Online
(Oxford Art online), available at http://www.oxfaedonline.com/public (accessed September 28,
2008).

*% |bid.

47 John RuskinThe Seven Lamps of Architecttmndon, 1849), cited in Meek, “Architectural
Conservation and Restoration.”

*8 |bid.

9 william Morris, To the Workingmen of EnglanManifesto, 1877), cited in Meek, “Architectural
Conservation and Restoration.”
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conservation of many buildings, even when new ds/might force the building to
face ideological opposition; that is a use compyatéferent from which the building
was originally conceived.

Architectural conservation debates in late 20thtugn explain these two
authors, were summarized in the so-called Venicart€hdrafted at the International
Congress for Conservation held in 1964 in Venicees the International Council on
Monuments and Sites (ICOMOS) was launched to prertiw conservation principles
of the Charter. The document has been accepteddmy mountries, but yet it lacks
legal standing, which paved the way to widely vagyinterpretations of its text. And,
also importantly, principles that are applied istogation of archeological sites might
not work for buildings that are currently in usa.dum, the complex scenario of a
restoration project suggests that any restoratiamifesto should yield to concrete
experiences and particular objects, as each piegepuse unique ethical and aesthetic
dilemmas to its own restoration process.

My interest in these debates on restoration waggdred by my daily
observation and experience of the Supreme Cowatade restoration. Not only did
the restoration workings dominate the landscapehay also modified it affecting the
movements of those who interacted within the judieipparatus (Figures 1 and 2).
The front access to the building, for instance, e@sstantly moved away according to
the physical needs of the restoration project,,tbosfusing people as to where they

should access thgalacio.
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Figure 1. Front fagadeof the Palacio de Tribunales
(February 2, 2006)
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Figure 2. Restoration workihgs on thePalacio’s facade
(January 31, 2007)

Indeed, throughout my fieldwork, | was able to smmtial results of the
restoration process as different parts of the fagadre gradually uncovered to the
public, revealing delicate details of the buildsgriginal architecture. Until January
2008, these details remained unnoticeable; firstabse of the aged aspect of the
building; and, later, once restoration was undervehie to the scaffolding and veil
that covered the fagade to protect both workers massersby. In fact, the building
which 1 first entered in late August 2005 lookedwelifferent from the one | left
behind in March 2007 when | finished my fieldwoknd yet, when | visited the
Court last summer during my follow-up research,game building looked even more
renovated. In this lapse, conservation workingsagad to imprint a light and vivid
appearance to the old and opagadacio across Lavalle square (“Plaza Lavalle”) in

downtown Buenos Aires.
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My appeal to the forms of restoration may be viewece as a way of setting
the stage on which legal practices are performedreMhan describing a physical
place, namely the “judicial palace,” it seeks towey the forms in which the judicial
institution gets negotiated in this space. To mg,freld site often melted into the
landscape of the restoration of {macio Thus, as in any other process of restoring a
building, ethical and aesthetic dilemmas developmdard the object that, in my
subjects’ view, seemed to be restored: the Coatttlority.

When Argentina’s economy collapsed in December 2€@4 Supreme Court
also became a recurrent target of massive demtinagaeld against the economic
policy of the then President De la Rua (1999-200fk).the eyes of a largely
disenchanted public, especially middle-class depssithe Supreme Court Justices
appeared as co-responsible for the country’s deb&dditionally, in the context of
political instability following the economic crisipublic skepticism in political and
legal institutions increased and themes of tramspyr (ransparenciy,
accountability, and legal predictabilitygguridad juridick gained momentum, mostly
as part of NGO discourse. Specifically, with resgedhe judiciary, NGOs’ critiques
of the Court were materialized in reports, publanpaigns and long-term judicial
reform projects articulated through a sort of “Sgeg Truth to Power” rhetorf8
aimed at impacting the Court’'s workings. Principalcontemporary demands of
Argentine NGOs called for the opening up of judigii@cision-making to include
citizen participation’ Yet, simultaneously to these demands for changer, fiew
Justices were appointed (out of the seven who rilyrereside on the bench) in the

period of 2003-2005, which meant a substantial ghaim the composition of the

0 See, generally: David Kennedihe Dark Sides of Virtue: Reassessing International
Humanitarianism(Princeton: Princeton University Press, 2004).

1 Nevertheless, to a large extent, these demandsiizgrd numerous scholarly critiques of the Caurt’
behavior in the last fifteen years. See Chaptered hnd Five of this dissertation.
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Court® In this context, the image of an ongoing instingl change in the Court
emerged and advanced, significantly, by a rhetofichange articulated not only by
the Court’s Justices, but also by opinion-makingitations, among them NGOs, and
the media.
Disruption and Continuity

It is worth noting that the juxtaposition of legirms with other forms of
culture (as in this case, with the forms of redtorg on which | rely here is not a
claim of direct correlation or influenc&rather, it is just an exercise in thinking about
legal practices through the appropriateness of $6frRestoration holds the promise
that everything will be perfect in the future; bueanwhile, everything is a meSs,
that is, the present appears chaotic and impracrathe one hand—and probably
more palpably felt—is this idea of “messiness,” agygested by the restoration
workings, that | attempt to capture in this chapbteough the description of my own
ethnographic access to the Court’s building. Irugdeg on its spatial aspects, such as
infrastructure, appearance, internal distributias,well as the daily dynamics of its
social space, | seek to bring to the forefrontdabtial appearance of the Court’s site.
The image of my account suggests a dysfunctioretesigand institution). However,
this image is neither a novel nor surprising oneekd, it reflects a perception of the
judicial space currently shared by both legal etpflawyers, legal scholars, NGO
staffers, and even judges) and laymen, such gaunits and spectators. This view, for

instance, is epitomized in the general store metapihich Supreme Court Justice

*2 These new vacancies were opened in the Courtesmihi of several resignations and impeachment
proceedings against the so-called “Menem’s Co&¢é& Chapter Three of this dissertation.

>3 Nathaniel Berman, “Modernism, Nationalism, and Rietoric of ReconstructionYale Journal of
Lawn and Humanitieg (1992): 351-380, 352.

** See: Marilyn StratherRroperty, Substance and Effect: Anthropologicalaéysson Persons and
Things(London & New Brunswick, NJ: The Athlone Press, 9p%ee, also: Annelise RileBhe
Network Inside OutAnn Arbor: The University of Michigan Press, 2001

% | am thankful to Annelise Riles for this obsereati
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Carlos Fayt drew upon in response to a group ahgists who asked him about his
colleague Justice Belluscio’s resignation from Swpreme Court in June 2005: “the
Court has become a general store” ("la Corte ssohgertido en un almacén de ramos
generales”J° the judge replied, giving voice, in plain language critiques of the
Supreme Court's becoming everythibgt a highly specialized tribunal. Seen in this
light, the Court, like a town’s general store whére people purchase their general
goods, has become the place where virtually any &frjudicial conflict can be heard,
in direct contradiction with the constitutional ndmte that grants the Court
exceptional jurisdiction and status of a state poive

On the other hand, at a more critical level, | a@bp the notions of
preservation and resistance implicit in restoraégmromise to suggest the tensions
that arise between the daily dynamics of the jadlispace and a specific and settled
representation of judicial practice as a localizedl detached phenomenon. In my
opinion, this latter representation yields-a-visthe concrete senses of mobility, and
even disruption at work within the contemporary igiml space; though it is
nonetheless constantly re-enacted by institutigmattices that tend to “naturalize”
any disruption to the judicial order. BorrowingindGuillaume Ratel’'s material on the
Parlement of Toulousel would like to argue that this image of the pgidl
institution—readily accepted as that of the Cotsgli—identifies this body with only
some particular functions and practices: “thoset theanifest most clearly the
sovereign attributions of the court'These are the activities underlying the accounts

of many of my interlocutors at the Court, who clafor the Court “to regain

% See Clarin, “Fayt dice que la Corte se ha cordemin un almacén de ramos generales,”
http://www.clarin.com/diario/2005/06/08/um/m-99160%9n (accessed December 14, 2007).

" See Chapter Four of this dissertation.

*8 Guillaume Ratel, Subjects by Law: The Judicial Practices of the Magies of the Parlement de
Toulouse (1550-1715JPhD dissertation, in progress, Cornell Univeykit
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legitimacy,” to assert its role “as a real statevpn” to act as “a check of both the
Congress and the Executive,” and to behave as-gdeernance body?®

In Ratel's account, the representation of {h&rlement (the court), was
restricted to the activities that took place inatigular room, theGrande Salle d’
Audience® As he argues, this representation of paglementwas actually the one
“that theparlementairesought to give of themselves”; indeed, a “selfrespntation”
that endured from the creation of tharlementonward, and yet, one that was well
endorsed by modern historians who constrained thairatives “to the sovereign
attributions and political activities that were rifasted in that room® Implicit in
these historical narratives of the court, he fiadsk between “the unity of place” and
“unity of action”®? a connection that | also embrace in this chamgtezxplain how
place and knowledge practices are imbricate.

What | understand as a detached and localized sepiation of the Court’s
practices cannot be identified with any individwuabm, such as the hearing room
described by Ratel as the overriding image of Paglements activitiesS® Judicial
practice at the Court is usually regarded as caim&d within a space that is vague
and diffuse but nonetheless removed, distant. Inopigion, this space is constantly
enacted in the Court bureaucrats’ representatibtiseoCourt’'s “essential” functions,
for which the tribunal should keep itself aparttaddedirom those aspects that are not
a proper matter of law, that is, of the Court. “fdhare cases thahould notbe here

[in the Court],” a Justice’s clerk told me whileiptng toward the dossiers piled up

%9 Leticia Barrera, “Restoring Legality: PerformativiTransparency, and the Crafting of a New
Institutionality” (paper presented at the Ameridarthropological Association Annual Meeting, San
Francisco, November 19-23, 2008).

€0 Ratel, “Subjects by Law.”

®1 |bid.

%2 |bid.

83 As a matter of fact, judicial procedure in Argeti—with the exception of the changes introduced to
federal criminal procedure in the early 1990s, #nedpublic hearings that from time to time are Hsjd
the Supreme Court--builds upon a marked traditionrdten and faceless procedure. See Chapters
Four and Five of this dissertation.
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for review on her office’s floo?* Yet, it is common that clerks see the current
caseload as a deviation from the Court’s propevities, and hence from the status it
enjoyed in the past when the Court had more corifolts dockef® But also
importantly, scholarly narratives have contributied create an image of judicial
practice as a phenomenon separated from socidigascin this sense, the field is
rich in metaphors of space that further a commamplienage of judicial practice in
terms of hierarchy, status, and enclosure. LikerCbureaucrats, these metaphors
work to remove the practice of the tribunal frore thublic at large; however, while in
the accounts of those bureaucrats the judiciadlespasomething conceptually diffuse
and imprecise, scholarly representations tend datéothis space “behind-the scene,”
to borrow Ratel’s term®

In building upon these two aspects of restoration,the one hand, the
messiness and impracticality that a restoratiorcgs® brings about, and, on the other
hand, the preservation and recovery of the damabgett that a restoration project
presupposes, | seek to reflect the tensions regarthe construction of judicial
authority in the particular context of the ArgemtiCourt’s practices. But yet, this
effort of renegotiating the semantic field is noe subject of a focused analysis in this
chapter. Rather, | rely on it onhaterally, through the aesthetics of restoration, to
comprehend and restage my subjects’ everyday peactas affected—or not—by the
context in which they unfolded in my fieldsite. Myain point in this chapter, instead,
is that we can gain access and draw useful insaghthe Court’'s knowledge practices
by observing the spatial dynamics of the legalituisbn as this makes visible how
place and the relations it enacts exist in a mlytuabnstitutive association. This

means to draw my analysis not only on my direceolstion of the daily dynamics of

¥ Interview, June 22, 2006. See Chapter Four.
% Interviews, October 21, 2005, March 3, 2006, 2&e2006, October 30, 2006, December 15, 2006.
% Ratel, “Subjects by Law.”
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the Court, but, more importantly, on particular nems in which the judicial
institution is instantiated through my subjects’tions and senses of place. My
argument, however, would not be complete withomliaring my point of departure.

Accordingly, in the next section, after introduciagrief vignette about law’s
relationship to place, | address descriptions ghllesettings that successfully show
how place (i.e. courtrooms) may become an artefiggolitical and symbolic systems.
Nonetheless, despite my sympathy for these appesatfind them still engaged with
the notion of place as static, fixed, an even &giephenomenon. In the subsequent
section | introduce the bodies of literature tmdibims this chapter in connection with
the larger approach to which this project is inddbt_ater, | provide a description of
the Court’s spatiality that seeks to replicate my@ccess to the institution. A series
of metaphors of space through which judicial actord socio-legal scholars imagine
and re-create the judicial institution also flow nmy description. However, as the
ethnographic materials presented in this chaptérdemonstrate, the commonplace
representations of the judicial space that theséaphers further are challenged
permanently by the Court’s own social dynamics.dng upon the relations of space
and knowledge that unfold in legal bureaucracyacpce, | return in the conclusion to
the point about the (re)construction of judiciathearity suggested by the aesthetics of
the Court’s building restoration.
The Symbolic Place

The association of law and place usually spawnsiramgl debates about the
placeof law; indeed, as Sarat, Douglas and Umphreyrastteis difficult to think of
law without adding the name of a place—be it a péwenation-state, or a small

municipality.”®’ Despite the fact that these debates are beyonstctpe of this work,

7 See: Austin Sarat, Lawrence Douglas & Martha Medrinphrey, “Where (or What) Is the Place of
Law? An Introduction.” irThe Place of LawAustin Sarat, Lawrence Douglas & Martha Merrill
Umphrey, eds. (Ann Arbor: The University of MichigRress, 2003), 1-20, 1.
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it is worth mentioning them very briefly.

Law’s relationship to place has usually been amalym fairly standard
geopolitical terms—territory, sovereignty, juristiém, etc®® However, new analytical
forms emerging from recent socio-legal scholarshiffer alternative ways
(bureaucratié? disciplinary?° ideological; etd?) of conceptualizing the role of law in
the construction of place antte versalndeed, Sarat, Douglas and Umphrey notice a
shift in the literature about the modes of intetipige place vis-a-vis law, which,
leaving behind geopolitical notions of place, askstead about its sociological
construction. According to these authors, thigditiere may be grouped in two general
ways of thinking about the place of law in soci:Ithe instrumentalist, on the one
hand; and constitutive, on the other hand. Foirteeumentalist, law is just a tool, an
auxiliary for changing aspects of social life or imtaining the status quo.
Instrumentalism draws on a firm division betweee tegal and the social, and,
therefore, denies that law is already an integeat pf what it regulate¥ Law is
interpreted as outside of real life, as an arafigategory. In contrast to this, the
constitutive perspective takes law's interior placeociety as the starting point for its
analysis. Law shapes society from inside out, anishbricate in social relatioffs—
law is a part of the structure in which social actis embedde. In thinking about
the place of law, the scholars who adopt the ctutste perspective, “tend to see the

links between law and society at the level of nekswf legal practices on the one

68 i

Ibid.
%9 See, e.g. :Annelise RileBhe Network Inside O@Ann Arbor: The University of Michigan Press,
2001).
%See, e.g: Susan S. Silbey and Patricia Ewicke‘Afchitecture of Authority: The Place of Law in
the Space of Science,” ithe Place of LawAustin Sarat, Lawrence Douglas & Martha Merrill
Umphrey, eds. (Ann Arbor: The University of MichigRress, 2003), 75-107.
! See: RilesThe Network Inside Out.
"2 sarat et alThe Place of Lawg.
“®Ibid., 7.
" See: David Trubek, “Where the Action Is: Crititaigal Studies and EmpiricismStanford Law
Review36 (1984): 575-622.
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hand, and clusters of beliefs, on the otHér.”

Descriptions of the legal settings, mostly counngp have played a central
role in socio-legal analysis of courts’ decisionking processes. In recreating
courtrooms’ designs and management, scholars seakcbunt for the nature of the
legal proceedings they observe. Rituality, drdfaperformance, constraint,
surveillance, and even informalit§,are some of the categories used to describe the
life of the court. Yet, the aesthetics of courtr@omay themselves at times adopt an
overtly political role, as we see, for instance, Hannah Arendt’'sEichmann in
Jerusalem: A Report on the Banality of Evil:

[...] the proceedings happen on a stage before an
audience, with the usher's marvelous shout at the
beginning of each session producing the effecthef t
rising curtain. Whoever planned this auditoriumtiie
newly built Beth Ha' am the House of the People (now
surrounded by high fences, guarded from roof ttacel
by heavily armed police, and with a row of wooden
barracks in the front courtyard in which all comars
expertly frisked), had a theater in mind, compleith

orchestra and gallery, with proscenium and stage an

> Sarat et al.The Place of Law,

®| have in mind Luigi Ferrajoli's portrayal of aait. Suggesting an analogy between historians and
judges, Ferrajoli argues: “A trial is, so to speie only case of ‘historiographic experimentatiefn

a trial the sources are forced to intemdetvivg not only because they are heard directly, but als
because they are forced to confront one anothbjestied to cross-examination and prompted to
produce, as in a psychodrama, the adjudicated &vengi Ferrajoli, Diritto e ragione. Teoria del
garantismo penaléBari 1989) 32; quoted in Carlo Ginsbufighe Judge and the Historian:Marginal
Notes on alLlate-Twentieth-Century Miscarriage dftihe,(London: Verso, 1999), 18. There is also a
vast literature on courts assuming a “staged-foatatience” aspect. See Chapter Five of this
dissertation.

" Noticeably, informality appears as antagonistith®alleged solemnity and detachment associated to
justice administration in the Euro-American traafiti
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with side doors for the actors’ entrariée.

Likewise, in analyzing the Israeli military courgstem, Lisa Hajjar interprets
this system’s courtrooms as instantiations of #nadli-Palestinian conflict itself: “The
bench is on an elevated dais, enabling judges eeguthe room over which they
preside. It requires little stretch of imaginatitm read the position of judges as
analogous to that of the Israeli state they remites® the courtroom as a synecdoche
of Israeli surveillance and control over the ocedpterritories. Defendants see the
courtroom through the bars of a fenced encloswesinrrounds the dock. This, too, is
analogous to the constraints and punitive dimessidiife under occupation’®

Though more subtly, Michael Peletz’s account ofittiermality pervading the
atmosphere of Malaysian religious courts may bel reaequally political terms:
“most of the hearings in the courthouse are helthe@kadis chambers, not in the
actual courtroom. Thé&adi prefers to hold hearings in his chambers becausset
who appear before him are more comfortable ancedlan that setting...The various
decorations adorning the desks and work spacebeottaff help render the courts
more familiar to litigants and others who visit th@lding...the presence of thadi's
children contributes to the informal atmospherehinitthe courthouse and helps
convey the impression that tkadiis a father and, by implication, a husband. Because
he is a ‘family man’, thekadi certainly knows something of the challenges of
maintaining relationships, of what is involved upgorting a wife and children, and
of what his familial duties and responsibilities &

In accounting for courts’ spatial aspects, scholasially build upon

8 Hannah ArendtEichmann in Jerusalem, A Report of the Banaliti\if (New York: Penguin Books,
2006) 4. As the narrative proceeds, we see thaptiiitrayal of the courtroom is vital for her agite of
the prosecutor and the government’s conduct duhiadrial.

"9 Lissa Hajjar Courting Conflict, The Israeli Military Court Systein the West Bank and Gaza
(London: University of California Press, 2005), 79.

8 Michael G. PeletzReligious Courts and Cultural Politics in Malaysi@rinceton: Princeton
University Press, 2002).
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generalizations about the court's symbolic consitmé® This idea is epitomized in
Antoine Garapon’s workBien Juger, Essai sur le Rituel Judicigirm which the
author studies an architectural style specifitv®donstruction of the judicial spate.
The canon of “architecture judiciaire” (judicialchitecture), says the author, is the
result of a long and complex historical construetfd Garapon’s genealogy of the
“temple de justice” (justice temple) accounts foe symbolic external “registres” (or
styles) (cosmologicd’ mythological, religiou§® and historical, among others) that
initially commanded the construction of the judicgpace. He notes that when the
figure of the “palais du justice” (palace of jusficbecame associated with that of a
“Temple” in early eighteenth century, the emandgrabf adjudication from religion
was complete, and justice gained symbolic autonothgt is, justice’s symbols
became secularizéd Garapon also provides a detailed and enlightesisgription of
how canonical judicial architecture gets thereforganized around the notions of
distance, neutrality of forms, abstraction, sepanatnclosure, symmetry, order, etc.,
that symbolize modern judicial adjudication (i.apiartially, objectivity, detachment,
rationality). Remarkably, the symbols, when takerconjunction, play a significant

role in elevating justice to the realm of the sdé¥e

81 See, e.g., Susan J. Terrio, “You'll Get Your DayJourt: Judging Delinquent Youth at the Paris
Palace of Justice,The Political and Legal Revie6: 2 (2003): 136-164, 153-156.

82 Antoine GaraporBien Juger, Essai sur le Rituel Judiciaifearis: Editions Odile Jacob, 1997).

8 Garapon follows Robert Jacob and Nadine Marcteditsnology of the process of construction of
judicial buildings in France. They account for periods: the era of adjudication without locatiby (
the end of twelfth century, approximately); the meedl judicial architecture, by the end fifteenth
century; the big wave of construction of judicidifeces from Louis XXII to Henri IV; the period of
royal power confirmation through majestic monumgtite “classic” period (from 1760 to 1960) in
which the judicial style is consolidated and exgaadross the country; and the current period, whose
contours are yet relatively uncertain. 1bid, 24.

8 The connection with the forces of nature seemsitapt for justice. Following Carbonnier, he
argues that the tree is a symbol omnipresent ijutitieial decoration. Ibid, 25.

% Though the religious style does not conceptualifjadication as a directly divine function, this is
nonetheless implicit in displays of religious syrt#.e. crucifixes or reliquaries) that serve to
"remind" justices' of the ethical content of thewrk. Ibid, 28.

% Ibid, 29.

® |bid., 38-9.
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Place is essential for Garapon’s description odtwte calls the “événement de
juger” (the event of judging, adjudicatinand he succeeds in pointing out the
symbolic link between space and judicial practit&onetheless, | think that his
placing so much emphasis on the symbolic judigmdaaatus actually overlooks the
effects of mundane bureaucratic practices on thestoaection of the judicial
institution. The “cadre symbolique” through whichsjice works builds upon the
separation between legal and social practices—lad society are, therefore,
mediated through justice’s rituals and symbols.this scheme, judicial practice
assumes an artificial and even dramatic charaeted; gets confined to the legal
procedure developed within the boundaries of adfieeality, the judicial palace.

The Nature of Place: theoretical considerations

As | elaborate below, place (or the judicial spaparaphrasing Garapon)
unfolds in my field site as a composite of spa@apects and individual and
institutional practices that enact the Court—fostamce, circulation of files; public
hearings; and even, the Court’s usee@tiorari.

In his ethnographic research of Bomana Prison i Moresby, Papua New
Guinea’s capital, Adam Reed offers an insightfudcamt of the links between place
and relations. Drawing on other anthropologistskivy in Melanesia, he argues:

Places take the form and significance through tbity
of life activity that marks them—the gardens people

make, the houses they build, the paths they use, th

8 «Justice’s first attitude is neither intellecturadr moral, but architectural and symbolic: to derage a
perceptible space that keeps moral indignationpafdic anger at distance, to save time for itdelf,
establish the rules of the game, to agree uporbgttive, and to set up the actors.” Ibid, 19.

8 Nowadays, the palaces of justice are abstradtsegfidicial procedure, which is itself definedaas
socially neutral form: ready to receive any claintmhear any argument insofar as it follows tiyti
[procedural] forms. Impartiality [of forms] mears dearch inside [their] impersonality.) Ibid. 30.
Overall, as Bruno Latour notes, Garapon borrowsfethnologists their “petit bagage de rite-mythe-
symbole pour redefnir avec talent la practiquedjgrie.” Bruno Latourl.a fabrique du droit. Une
ethnographie du Conseil d’EtéParis: La Découverte /Poche, 2004), 292, foot68te
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everyday acts of feeding and sharing (Weiner 1991,
Kahn 1996; Leach 2003). Particular landmarks—arrive
a group of stones or a mountain—reflect peoples’
memories of those events and remind them of
obligations. Sets of relations animate those places,
just as places animate those relation8(emphasis
added).

Moreover, as Annelise Riles recalls, anthropolagikterary theorists, cultural
geographers and even legal scholars all addressedrafious ways—both the
constructed and the constructive nature of spadeptate in the early 19985 That
scholarship, she notes, focused on the fundamenitalthat conceptions of place—
aesthetic, geographic and political—played in ttemiation of personal, group, and
national identities: for instance, studies showeat tdeological constructions of space
and place informed regimes of racial exclusion ttiaplacement correlated to the
loss of personal or group identity; and even tipgice became a means of resistance
and empowermenit

Similarly, while drawing on the tensions betweenacgel and space, Edward
Casey approaches the culturally constitutive characof place from a

phenomenological point of vieW.He explains the special ways in which place is

% Adam ReedPapua New Guinea’s Last Place: Experiences of Gaimgtin a Postcolonial Prison
(New York-Oxf ord: Berghahn Books, 2004), 3.

! Annelise Riles, “The Empty Place: Legal Formatitend the Cultural State,” ithe Place of Law,
Austin Sarat, Lawrence Douglas and Martha Merrithpphrey, eds. (Ann Arbor: The University of
Michigan Press, 2003), 43-73.

*2bid., 43.

Among the most relevant works of that epoch, ajamAppadurai, “Place and Voice in
Anthropological Theory, Cultural Anthropology3 (1988) 16-20; Akhil Gupta and James Ferguson,
“Beyond Culture: Space, Identity, and the Polit€Difference,”Cultural Anthropology7 (1992) 6-23;
Margaret Rodman “Empowering Place: Multilocalitydadultivocality,” American Anthropologis?4
(1992):640-656.

9 Edward S. Casey, “How to Get from Space to PlageRairly Short Stretch of Time.
Phenomenological Prolegoménia Senses of Plag&teven Feld & Keith H. Basso ed. (Santa Fe, NM:
School of American Research Advanced Series, Safodnerican Research 1996), 13-52.
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manifested, hence stressing its gathering capakligimally, Casey argues, place
holds things (both animate and inanimate entitibsit, it also keeps experiences,
histories, even languages and thoughts: “Being mtaae is being in a configurative
complex of things* Casey makes it clear that he does not take ptabe something
simply physical. He argues instead that place isemam event than a thing to be
assimilated to known categories (i.e. space ane,tisubstance or causality). As
events, places continually demand from us new fafsderstandings:

Rather than being one definite sort of thing—for

example, physical, spiritual, cultural, social—avegi

place takes on the qualities of its occupantsecéfig

these qualities in its own constitution and deswip

and expressing them in its occurrence as an eplates

not only are, they happen..Sorts of places depend on

the kinds of things, as well as the actual thinst

make them up?® (italics in the original).0

Perception is central to Casey’s phenomenologmadant of place: there is no
knowing or sensing a place except by being in ptete; and to be in a place is to be
in a position to perceive Tf. Casey argues that place is the most fundamental ¢
embodied experience—the site of a powerful fusibsetf, space and tim€.Place is,
therefore, a concrete experience.
In one sense, all of these approaches are remgrkahkistent: they share a

similar starting point—a different engagement wilace—which, in turn, opens up

different analytical possibilities. This approadmstparticular resonances with Science

% Ibid., 25.

% |bid., 27.

% bid., 17-8.

97 Steven Feld and Keith H. Basso, “Introduction”Senses of PlaceSteven Feld and Keith H. Basso
ed. (Santa Fe, NM: School of American ResearchsPi€93), 4-11, 9.
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Studies scholar Bruno Latour's work, whose infligntapproach to scientific
knowledge production influences this project. Togito the study of law, by
inquiring into the decision-making process in theerfeh Conseil d'Etat,Latour
accounts for the legal process as an assemblggeopfe, texts, everyday objects and
even architectur® Following the clerical movement of files, he makésible the
network of people, objects, texts, concepts, arehearfrastructure that make up the
legal phenomenon.
In the Place

Located across “Plaza Lavalle” (Lavalle Square) downtown Buenos
Aires®—the “Palacio de Tribunales” (Tribunal Palace, héter thepalacio), home of
the Supreme Court, is an eight-story building desitgby the French architect Norbert
Maillart following the European classicism canomeTbuilding itself is considered a
typically eclectic work due to its stone-like fagadits Doric style pillars, the
monumental appearance, the sculptures, and the deberation—features altogether
taken as symbols of the function “that the buildings called to perfornt®° The
project began in 1904 and, even though the buildiag not complete until late 1940s,
it opened in 1910.

Visitors can access the building through the threblic entrances located on

the second floor—the main entrance on the fromintalLavalle square; and two on

% Bruno Latoura fabrique du droit

% More precisely, in a neighborhood traditionallyokm as “Tribunales,” in reference to the several
federal courts concentrated in the same area. @iighinorhood includes approximately eight squares,
and it is more a business district than a resideatea due to the high concentration of law fiemd
notary public offices. Additionally, most of law bks publishers—“Ad Hoc,” “La Ley,” “El Derecho,”
“Libreria del Jurista,” “Doctrina Juridica”; “Hamaioi”; “Lexis-Nexis Argentina”; Jurisprudencia
Argentina; etc.—are gathered in this area. Anoplagticular feature of the neighborhood is the numbe
of coffee stores named after a judicial elementhsas “El Foro”; “Ulpiano”; “Fojas Cero”; “Catedra
Juridicaa.” See: Lucia EilbaumQtiando o peixe morre pela boca: Os ‘casos de @olf@ Justica
Federal Argentina na cidade de Buenos Aif@d4aster thesis, Universidade Federal Fluminense,
Niteroi, Rio de Janeiro, 2005).

1% Comisién Nacional de Museos y de Monumentos y tegyalistoricos
http://www.monumentosysitios.gov.ar (accessed Ndwami, 2007). See, also: GarapBign Juger.
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each side of the building. Thmalacio not onlyhouses the Supreme Court’s offices; it
is also the home of federal first instance courtsyrt of appeals, and a number of
other offices involved in the administration of ige. Space organization tends to be
vertical—as it is mostly observed in the distribatiof the criminal courts: while the
judges in charge of pretrial investigation (instinug judges) are on the third floor, the
trial courts are on the seventh.

On the way through the front entrance there isathiem; on its facing wall, a
ten foot tall statue (an allegory of Justice) daas the scene. Two lateral hallways
connect the atrium to the main court (“patio pnoadf), the building’s most vital
center. Thepatio hosts a branch of the City of Buenos Aires BarBaffco Ciudad,”
where attorneys usually line up to pay the docless)f, a post office, and a
convenience store. A bit further down, off ondlad hallways, there is also the press
room. At the rear there is the Federal Court of @glp’ hearing room (“Sala de
Audiencias de la Camara Federal”). This room hggezial meaning in the Argentine
judicial history, as in that place the militgnntasthat ruled the country from 1976 to
1983 were tried and convicted in December 1985heyRederal Court of Appeals.
Thus, any mention of the so-called “juicio a lastas” (trial to thejuntag seems
inescapably associated to that courtroom. In manses, this particular image
became a symbol of democratic restoration and stibjeof the military dictatorship
to the rule of law, even through the uneasy tramsitCarlos Nino describes this trial’s
beginning in this way:

The first public hearing in the “big trial” tookgre on
April 22, 1985. The atmosphere was highly chargedl a
emotional. Fifty thousand people demonstrated, in
Buenos Aires as well as the cities in the interiar,

support of the trial. Many people were moved wheyt
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saw the once all-powerful dictators stand as the si
civilian judges entered the room. Hebe de Bonafihi,
Perez Esquivél? and Eduardo Rabo$% attended the
first hearing. The atmosphere was rather heategénwh
Jose Maria Orgeira, Viold®" counsel, addressed the
court in a disrespectful manner, the presiding @idg
Arslanian, ordered his disciplinary arré${quotes in
the original).

Nowadays, this courtroom is used by the SupremetGmd serves as ad
hoc hearing room for other tribunals (i.e. the Supre@uwurt itself; or the Special
Jury*® that adjudicates in cases—impeachments—againstakjtidges).

The second floor is also the home of a number wktocourt offices. As |
mentioned above, first instance tribunals and cobtihppeals are spread across the
building. Yet, the Supreme Court has moved recetglgdmission office (“Oficina de
Mesa de Entrada”), from the fourth to the secowdrfl certainly a more accessible
place than its previous locatid¥. Among the offices with significant roles in juditi

adjudication other than courts that operate inpghakacio, | want to note the Judicial

191 The President of the Association of Madres de&tizMayo.

192" An Argentine Human Rights activist and 1980 Pddcbel Prize Laureate.

103 A philosopher and lawyer, and Undersecretaryaiin Rights during President Alfonsin’s
administration (1983-1989). He was one of the memnbf the CONADEP (National Commission on
Disappeared Persons), the executive commissiotecteight after Alfonsin took office in December
1983. The commission was charged with the invesitigaf the fate and whereabouts of those who had
disappeared during the latest dictatorship.

194 One of the defendants, an Army general janta member who acted as the Nation’s president from
1979 to 1981.

195 Carlos S. NinoRadical Evil on Trial(New Haven and London: Yale University Press 1998)

1% The Jury was created by the latest Constitutidmaéndment in 1994 and regulated by Law of
Congress. See: Argentina’s Constitution, Sectid®; Law No. 24937, December 10, 1997, B.O.
28802, 2; and Law No. 26080, February 22, 2006, B0854, 1. The latter statute was passed amidst
an intense political debate as it changed the csitipo of the Jury members. The Jury has jurisdicti
over all federal judges except Supreme Court Jesticho can be removed only by Congress’
impeachment. See Argentina’s Constitution, sectiéiand 56.

197 Fieldnotes, February 4, 2008.
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Detention Center #28, located on the building’selbasnt'®® Generally known as the
“Alcaida de Tribunales,” the detention center idually a branch of the Federal
Penitentiary Service (“Servicio Penitenciario Fedl§t®® in charge of transporting
criminal defendants held in pretrial detention frime prison facility to the court and
vice versa Institutional information on the center notesttias only a transit place,
thus, no prisoner can be held in custody overnightept by judicial decre@®
Though visits are not allowed there, family gathgsi (mostly women and children) at
the entrance of the detention center are part isbpers’ daily arrival and departure

routines.

N _V =_'%.1.
tion Centeon Lavalle Street

1% The Judicial Forensic administrative offices ds®an thepalacio.

199 see: Noticias Penitenciarias, 25 afios de la Alaald Tribunales,

Pltgp://www.spf.gov.ar/noticias/boletin47h2.htm (essed November 6, 2007).
Ibid.
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The fourth floor exclusively houses the Supreme r€ouoffices. The
occupants include the seven Court Justices, thicdsisclerks, the Court’s General
Administration office, and a few general Court kfe(Secretarios de Cort&)- As |
will explain further in this dissertation when Isduss the division of labor within the
Court, law clerks at the Court may work for a Jest{(in that case, they work in a
Justice’s “vocalia”) or in one of the Court's eigipecialized judicial secretaries
(“secretarias judiciales,” or just “secretariadhe ®cretariasare chaired by Supreme
Court clerks (“Secretarios de la Corte Suprema”;Secretarios de Corte”; or just
“Secretarios”). Law clerks and Court clerks are ayu“funcionarios judiciales”
(judicial bureaucrats, civil servants), though theynk differently in the judicial
hierarchy (the latter hold a higher-ranking).

Also on the fourth floor, across the Honor Cotiftatio de Honor”), there is a
compound of rooms devoted to institutional eveAtsong them, the Court’s hearing
room or courtroom (“Sala de Audiencias”); the Juesti conference room or “Sala de
Acuerdos,” the site of Justices’ formal weekly Imesis meetings; the ambassadors’
room, devoted to official gatherings or special asions'*? and the so-called “tea

room”—at present the Court clerks’ waiting rooh.

1 For a description of the division of labor withire Court, see Chapter Three of this dissertation.

12 This room is also informally called “el besaman(se hand-kissing room), as the Justices gather in
this room to greet the Court’s staff during Chriasvand New Year celebrations. Interview, December
16, 2005.

113 After their Tuesday meeting (at which the Couerks attend), Justices may decide to deliberate
privately on cases. Therefore, the Court clerk wehaf§ice is responsible for the case being disalisse
by the Justices, moves to the tea room to waittodbled if further information on the case is rezkd
Interviews, October 25, 2005, November 2, 2006,ebdwer 14, 2005; December 16, 2005.
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Figure 4. Salon de Acuerdos
(Corte Suprema de Justicia de la Nacion)

This is thesalon de acuerdoshe Supreme Court’s conference room, where
the Justices meet every Tuesday at 9:00 AM arobisden-sided table to approve and
sign the final versions of their decisioMotice the crucifix on the facing wall, and the
Argentine flag in a glass box at the corfér.

In addition to the fourth floor and the second flothe Court’s offices have
expanded gradually to other floors, a fact thatesslvof my informants take as
evidence of the rapid growth of the judicial (C&)rtbody—both in number of its
staff members and its docket—since the early 1$80&ccordingly, most of the third

floor has been devoted to the Court’'s office spaceluding the offices of Court

14 For a more detailed description of the furnituféhis conference room, and the proceedings

held therein, see: Héctor E. Sabelli, “Como trataj@orte,”Jurisprudencia Argentin§uplemento |
(2007): 3-11.

115 According to one informant, there are Court offie¥en on the seventh floor. Interview, August 18,
2006. Another informant told me that the Court’p@&nsion to the seventh floor took place during the
latest economic crisis (2001-2002), when $eeretarisof Tax, Customs and Banking La®dcretaria
No. 7) “collapsed” due to the amount of lawsuitediby bank depositors. There was not enough room
for those files in th&ecretariss third floor offices; thus it was necessary todfia new place to store

the dossiers, she explained to me. Personal coneation, February 1, 2008.
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clerks and their law clerks. When | asked about rfesons behind such a spatial
distribution, that is Court clerks’ offices beingchted on the third rather than on
fourth floor, an informant responded that manyh# third floor’'s occupants had been
relocated as a result of the Court’'s enlargemeotges—it was necessary to make
room for the new Court’s staff, that is the podaegement Justices and their clerks,
he said''® The Justices, he explained to me, traditionallgreise the privilege of
locating their clerks' offices nearBy. He, however, also believes that in some
instances relocations have been used as a megnsasked] punishment to high-
ranking Court’s functionarie¥?

The seventh floor is mainly occupied by the Coufentral Library. The
library’s reading room is open to the public fro;30 AM to 7:00 PM. Admittance is
allowed upon showing a personal ID, or a BuenosediBar Association’s
membership card (so-called “Tomo y Folio,” in refece to the way that membership

numbers are recorded in the Bar Association’s)fffESFirst-time visitors’ names and

11810 1990, a Court-packing plan promoted by thersilient Carlos Menem (1989-1999) enlarged the
Court from five to nine members, and also increabechumber of law clerks from approximately
thirty in the 1980s to over 150 by the mid-1990me:SHoracio Verbitsky-Hacer la Corte(Buenos

Aires: Planeta, 1993); Gretchen Helm&surts under Constraints, Judges, Generals andiBeass in
Argentina(Cambridge: Cambridge University Press, 2005).iMgrmants” (clerks and judges)
estimations about the current number of clerksrageie; though they estimate that number to be
around 150. In 2006, Congress passed a law cuttag the number of Supreme Court’s Justices to
five. However, since the number of Justices wasise¥ the time the law was enacted, it was thezefor
statutorily established that the Tribunal wouldcbenposed provisionally by seven members— and that
four (out of seven justices) would make majoriBee: Law No. 26183, November 29, 2006,
B.0.31055, 1. See, also Chapter Three of this datsan.

"7 Interview, December 16, 2005.

118 |nterview, December 14, 2005.

910 my very first visit to the library’s readingom | was asked at the admittance desk if | was a
lawyer, to which | responded affirmatively. Thelney requested me to show my Bar Association ID as
proof of my professional status. | told the libramployee that | did not have one. She looked at me
and replied that | had said that | was a lawyess,Ysaid, but “I am not a member either of the iRige
Aires Bar Association or of any other bar assooigti She then asked me for my ID (“Documento de
Identidad”) and typed the numbers on her compwtgb&ard. Fieldnotes, September 9, 2005. Since
then, every time | visit the reading room, | juaivh to repeat, after greeting the employee on alutlye
admittance desk, the words “nimero de documen’h(imber) to warn her or him that | will not
access the room by “ tomo y folio.” The employeertlasks me the number and types it on the
keyboard and | wait for a few seconds until my ngrops up on the computer monitor. The employee
repeats my name and | confirm it. Only then anehobd to access the reading room.
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ID numbers are saved on a computer system for qubsé visits. A big terrace also
extends on the seventh floor, around which areatgtlithe offices of the judicial
employees’ union, the Federal Police Fire Divisitatility management, and public
restrooms, among others.

On the eight floor the University of Buenos Aireaw. School operates one of
its legal clinics, so-called “el practico” (the ptige) in reference to the (academic)
year long legal practical course that law studemist take to graduate. These classes
are held from February to December from Monday riday, 8:00 AM to 8:00 PM.
The clinic offers pro bono legal counseling to loweme people on issues related to
family law, immigration law, tort law (battery), sal security law, labor law, criminal
law, etc'®® The clinic also participates in client interviewimluring business days
(except on Wednesdays), from 8:00 AM to 5:00 PM.

As the legal clinic classroom and office are adbéssonly through the
staircase located on the corridor next to the figsareading room, | usually shared the
elevator (either the elevator #1 or #2) with studeand clients in my way to the
Court’s library. The elevator #2 takes one dired¢tiythe library (and to the clinic);
though sometimes this is not the fastest way tothete. During the building’s
operational hours (from 7:30 AM to 1:30 PM), theelito get a spot on the elevator
may take about ten minutes—not to mention durirgg“tish hours” (11:30 AM to
12:30 PM approximately), when the lines are evemgén. There are ten public
elevators in the building, which from 7:00 AM t®D@PM are (mechanically) operated
by staff of thepalacio. The elevators are actually sites of brief irget®ns: people

with different backgrounds come together and brapfirt. But they also may be

120 5ee: Universidad de Buenos Aires, Facultad dedbereDepartamento de Practica Profesional-
Centro de Formacion Profesional;
http://www.derecho.uba.ar/institucional/departarosfgractica_profesional/centro_form_prof.php
(accessed March 3, 2008).
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regarded as artefacts of the hierarchical [judi@edanization. Signs inside the public
elevators citing a 1974 resolution order prefemntreatment (priority) to the
magistrates who identify themselves as such toa@ewperator$?! In other words,
they grant judges a spot on the public elevatomwvéver, | did not see it in practice
during my fieldwork. That was not because judgesidbhave priority; but because
judges usually take elevators other than those@megito the public. Indeed, besides
these elevators, there are two exclusive ones:fen&®wer-instance judges, Court
clerks, law clerks and other judicial bureaucrasg the other for Supreme Court
Justices; though the latter also may be used bygdisshed visitors, like high-ranking
government officials, foreign chiefs of state, diplats, et¢?? | recall an anecdote
from the field that shows how hierarchical spacgritiution is enacted through the
use of elevators: it was January 2007, at the ead of the judicial holiday (“feria
judicial”), and | had just finished my interview thia law clerk. She gently offered to
accompany me to the elevator. We left her officeé sime naturally turned in direction
to the elevator that she, a Court bureaucrat, lysteadk. She called the elevator while
affirming that that would be the fastest way to get of the building. | asked her if |
was “allowed” to use that elevator, and she respdriiat nobody would care; that it
was almost evening, and also the building was erdpg/to the summer break. Yet,
she replied to my query with another anecdote,adrer own: she was walking along
with a Court Justice through one of the hallwaygtanfourth floor. She was relating

an informal oral report on a case she was studyshg. then stopped suddenly when

121 Sypreme Court Resolution No. 464, 1974. Followingtomary courtesy rules, another sign posted
on the elevators’ facing walls grant priority accés the elevator to people with reduced mobility,
pregnant women, and women with babies.

122\ personally witnessed the reception ceremony helthe occasion of the visit of Chile’s President
Michelle Bachellet to the Supreme Court on MarchZ6. On that opportunity, two Justices waited
for Bachellet’'s arrival at thpalacids doorways, escorted her on a red carpet throlaglatrium to the
Justices’ elevator that would take them to thetfofloor to join the other Supreme Court Justides.
quite similar ceremony was held on the occasioBratilian President, Luiz Inacio (Lula) Da Silva's
visit to the Supreme Court on February 22, 2008.
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she realized that the Justice was heading to #tecdg’ elevator. She asked the Justice
the same kind of question | asked to her: whether was allowed to get on that
elevator reserved for the Justices exclusively.réfdied she could because she was
with him '3
Mobilization

The easiest way to get to the fourth floor (the €suloor) is taking either of
the two main staircases located on either sidé@ftainpatio on the second flodf*
Signs painted on the walls indicate the floor nurapéhough the fourth floor is
exceedingly noticeable by the fences that blockdihect passage from the staircases
and the hallways to the Court’s offices. As thiectes are not fixed, one may access
the floor by simply getting around them (usuallgréh is a small break between the
fences and the wall). Once on this floor, the gestichambers are easily discernible
due to the fact that in front of most of th&nthere is a police officer guarding the
door.

The fences in the Court date from the most recergn@mic crisis
(2001/2002)?® when the Court became a target of middle-clasgeptars who
demonstrated, first against the restrictions imddsg the De la Rua Administration

on cash withdrawals from bank accounts (the s@ddltorralito,” or theblockade

123 |nterview, February 20, 2007. Nonetheless, oredifit occasions | saw people other than clerks
using the clerks’ elevators. A few of them confidedne that they did so as mode of challenging the
judicial hierarchy. Fieldnotes, September 5, 2006.

124 There are eight other (secondary) staircasesesitles and the rear of thalacio.

125 with the exception of one Justice’s office, thstrare safeguarded by police staff.

126 probably the most salient aspect of the 2001/2092ntine crisis was the economic breakdown
(both the financial crisis and the debt defaultjlected by the image of hundreds of depositorgjiman
pots at the bank doorsteps. This picture, howédeaves aside a series of events that triggeredrisie
and eventually led to then-President De la Ruaggymation. Among these events, Smulovitz includes
the resignation of the vice president Carlos AlzareOctober 2000, the midterm defeat of the ruling
party (the Alliance) on October 14, 2001, key cabmembers’ resignations, the IMF refusal to
continue paying the bailout loan, and “the stiltlear role of some Buenos Aires Province Peronist
Party leaders in the lootings that marked the dri2ieda Rua’s government.” See Catalina Smulovitz,
“Protest by other means. Legal mobilization in #trgentinian Crisis” (2003). Unpublished manuscript
on file with the author.
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drawn around bank accounts restricting access wings), **’

and later against the
“pesification”—the forced conversion of the prewsbu frozen savings accounts in
U.S. dollars into Argentine pesos at unfavorables®® Additionally, as early as
December 2001, thousands of injunctions (“ampar@gjainst thecorralito were
being filed all across the country, both in Fedewad Provincial court®’ Gretchen
Helmke provides a sensitive description of that rantn “Week after week, hundreds
of protesters gathered outside tribunales and thetp homes of the justicES to

demand their resignations. In expressions of ragkedisgust, protesters carried signs

127 Decree No. 1570, December 1, 2001, B.O. 29787rdsident De la Rua resigned on December 20,
2001 in the midst of riots and massive mobilizagitkeld in reaction to his declaration of a state of
siege the day before. His resignation followed tifdtis Ministry of Economy, Domingo F. Cavallo,
the so-called “father of convertibility.” De la Reaesignation set the country off on a rapid sesim

of five presidents until Congress appointed Senathrardo Duhalde (Peronist Party) as provisional
president on January 1, 2002 until new election®weld. For a description of the post-De la Rua
scenariosee: Victoria Goddard,This is History. Nation and Experience in Timegoisis-Argentina
2001} History and AnthropologyL7: 3 (2006), 267-28@mulovitz* Protest by Other Mearis.

128 |n the public’s imaginary the Supreme Court appears co-responsible for the economic collapse.
In the moment previous to the crisis, the compasitf the Supreme Court seemed inevitably
associated with President Menem's Administratichtas ten-year long “convertibility” monetary
policy (tying the unit of Argentine currency—thed®e—to the U.S. Dollar’s fluctuations) that triggére
Argentina’s economic stagnation in the second diiatifie 1990s. Menem had appointed six of the nine
Justices who were sitting on the bench at the tiraecrisis exploded.

129 Based on statistical information provided by theibhal Judiciary Bulletin for the period 2001-
2003, Smulovitz notes that injunctions filed agathecorralito at the federal judiciary total 396,741.
See: Catalina Smulovitz, “Petitioning and CreafRtights. Judicialization in Argentina” in
Judicialization of Politics in Latin Americ&achel Seider, Line Schjolden,and Alan Angell,(@&&w
York: Palgrave MacMillan, 2005). Interestingly, wheecalling the overwhelming litigation wave
triggered by theorralito a few informants at the Court mentioned to me they understood the
reasons behind people’s massive turn to courtthein view, people saw the courts as their last
recourse, their last hope; that only the judicieoyld guarantee them the rule of law in thoseaaiti
moments. Interviews, August 18, 2006; October 8062

1301n marching to the Justices private homes, preteseplicated an extended mode of demonstration
in Argentina so-called “escrache” (to uncover, irgéntine slang), developed during the 1990s ard int
the 21st century by children of people ‘disappeadadng the dictatorship (1976—83Fscrachesuild
upon public shaming. As performed originally by HumRights activistsescrachesare campaigns of
public condemnation through demonstrations thattaiexpose the identities of hundreds of torturers
and assassins benefiting from amnesty laws. Masdheade the neighborhoods where torturers live,
and walk around the streets carrying banners argirngj slogans [...] They inform the community
about the atrocities committed by these peopléngiaway flyers with facts about the one being
‘escrachadb- his photograph, name, address, what he wagahirning the dictatorship, cases of
human rights violations in which he is implicatéd current occupation and place of work. The
demonstrations end in front of the torturers’ homéh a brief ‘ceremony’, some speeches, street
theater performances, and music.” Susana KaiEscgrachesdemonstrations, communication and
political memory in post-dictatorial Argentindyledia, Culture & Societ24:4 (2002): 499-516
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with phrases including “Argentines: We have alretidpwn out Cavallo [De la Rua’s
economic adviser]...Now, it is time for the Supremau@’; “Supreme Ones are the
Corrupt Ones”; “Supreme Court: Don’t you have ahgmme? The people do not want
you”; and “Argentina reclaims justice: Get out Seipe Court.” In one particularly
symbolic gesture, protesters drove a hearse wibffen in front of the Court with a
sign that read, “The death of Justice.” In anofhslic display, nine actors dressed up
in prisoners’ garb with the names of each judgeglkaround their necks and posed on
the steps ofribunales For the first time since the human rights tridlse justices
began receiving death threats® (italics added).

Since the time of the crisis the fences have begt & the premise and moved
throughout the building, according to the multiglemonstrations that usually take
place both inside and outside thalacia™®** Nonetheless, far from disrupting the
Tribunal's everyday practices, the fences have Ilgeadually integrated to the Court’s
daily landscape, as if they were part of its infasture. Likewise, the kinds of
protests and manifestations that the fences wepmposed to deter have been
internalized to thepalacids routines. It would be a mistake to see themxaggtional
to or even disruptive of judicial practices. Fostance, until the Court’'s handing

down a decision on theorralito,*>*

in December 2006, bank depositors used to rally
every Tuesday morning at tipalacids doorsteps, and then march to the fourth floor
demanding the Court’s favorable ruling in the caBeis anecdote illustrates this
point: it was Tuesday morning and the Supreme Ctustices were holding a public

hearing on a pollution case in the Court’s hearomwm on the fourth floor. Suddenly,

131 Helmke,Courts under Constraintd46.

132 Another line of fences was placed along the buogdi front, but at present it was completely
removed after the restoration of the frontal fageniecluded in January 2008.

133 5ee: “Massa, Juan Agustin c/Poder Ejecutivo Naditio. 1570/01 y otro s/ amparo Ley 16986”,
C.S.J.N, 329 Fallos 5913 ( 2006). In this rulifige Bupreme Court held that to guarantee both the
individual property rights anthe country’s juridical stabilitythe only plausible solution is that banks
return the savings in U.S. Dollars in local curneat market exchange rate).
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a firecracker exploded nearby. The then-Chief dasturned to the right, and
whispered to the Court’'s Vice-President: “son |d®rastas” (“they are the bank
depositors”), and the comment was loud enough toadoght by the microphone and
heard by the audienc¢& The hearing, however, proceeded as if the protestnot

taking place only few steps from the hearing room.

—

.

Figure 5. The Supreme Court's Floor (ourt Ioor)
(September 5, 2006 after the first public hearing éld on theRiachuelocase}*®

In addition to the vast repertoire of social pr&t€8 that hit the judicial
scenario in the last several years, other sociddilimations have taken place both
inside and outside thgalacio. Figure 6shows a rally organized by the BuenosdAire
Bar Association to protest Congress’ passing anbdtlifying the composition of the

Special Jury in February 2006. The banner on thhedads “We are the only option”;

134 Fieldnotes, September 5, 2006.

135 See Chapter Five of this dissertation.

136 See Sidney TarroviRower in Movement, Social Movements and ContenBalisics, second edition
(Cambridge: Cambridge University Press, 1998).
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the other banner, on the right, reads “Defend yadfjrparticipate, get involved.” The
building has become a sort of “natural” protestuforfor the National Judiciary
Employees’ Union’s (“Union de Empleados de la &ustiNacional- UEJN”);
professional associations, like the Buenos Aires Basociation; Non Profit

Organizations (NGOS)’ and Human Rights activists.

% P N e £ : L‘ej‘j ‘;"“‘:‘ b ! ) - .' L;
Figure 6. Rallying at the doorsteps of théalacio de Tribunales

The building anticipates the events that will evailyy occur. In other words,
if you happen to be inside the building immediatiegfore a mobilization, you will
most likely realize what is about to happen by olisg either the reinforced police
guard or the fences’ deployment around a particsita, for instance, the Court’s
floor, the hearing room on the second floor, or ohthe entrances to thpalacio One

afternoon, | was to leave the building through of¢he side gates that are usually

137 Since 1994, members of Memoria Activa” (Active Meny), a non profit organization created after
the bombing of the Israeli Mutual Association (AMI& July 1994, gather every Monday morning at
Plaza Lavalle at 9:53 AM (the exact time of the bamg) to honor the 85 victims and demand for

further legal proceedings on the case. See: hitpw/.memoriaactiva.com (accessed March 4, 2008).
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open during the Courts’ business hours, but the gais closed. As it was too early
for the gates to be closed under normal circumstanicasked a policeman on duty
next to the gate why they had closed it earlierrétponded: “Chaban comes (“viene
Chaban”)**® and indicated an auxiliary door through which mafly exited the

building (Figure 7).

Figure 7. Police deployment at the Judicial Detentin Center
guarding against protests (Clarin, December 7, 2007

138 Omar Chaban was the manager of the night club (iBl&ga de Cromagnon” that was destroyed by
fire on December 30, 2004, killing 194 people, myotenagers who were attending a rock concert.
Chaban faces several criminal charges and his mewenare closely monitored by the victims’ parents
and relatives. During my fieldwork he was held oetpal detention, therefore, any time he had to
plead before the court, he was taken through thieipl detention center on the basement. What the
policeman explained to me in just two words “Chabémes” was that his coming to thalaciomost
likely would trigger of the plaintiffs’ anger whadically opposed his release from pretrial detentio

On December 7, 2007, the federal court of appedisred Chaban's release until the trial which Fnal
began in August 2008. See: “Chaban dejo la carcetedio de un gran operativo de seguridad”
http://www.clarin.com/diario/2007/12/07/um/n-015838htm (accessed, March 4, 2008). Remarkably,
just across the judicial palace (also on Lavallgese) there isa large signpost with the names of the
people who died in the fire at Cromagnon.
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Mobility

The above descriptions seek to convey a concreigesef “mobility” within
the judicial complex—as a matter of fact, even tiflotandom searches are conducted
at the front door, everybody is admitted to ffadacio. This mobility is created by the
daily flow of people in dynamic interaction withetfudicial apparatus and, to a lesser
extent, by the apparent absence of physical conttrito move across the building.
Adam Reed accounts for a similar sense of mobditgountered in his ethnographic
research of Bomana Prison. Mobility, argues Ree@roduced by the constant arrival
and release of prisoners, despite restrictions upavement and coerced dwelling that
incarceration imposes: “Metaphors of enclosure aedidence are sometimes
substituted by language that emphasises the gaal sate of continuous dispersal.
Prisoners are keen to point out the arrivals anmhderes, the comings and goings of
fellow inmates, in particular, the fact that thesevements are often unanticipated. No
one can be quite sure who might be arriving tomerad who might be releasetf®
Nonetheless, he notes that this sense of mobuityrasts to penal routines—"the lack
of qualitative change from day to day, month to thén- which inmates experience
as “slowing down, a lack of spatial and temporaivement.**° The experience of
detention cannot be compared to the routines thatenup the sense of mobility
within the palacio. However, in both situations, mobility seems ta i@s encounters
that rapidly disintegrate. The nature of these antars is synthesized in thes stop
metaphor through which a Bomana inmate explainddeted his vision of the prison:
a place where people from different backgroundsfiese thrown together and then
scattered?* When attention rests on brief intersections, asgBeed, notions of

stability and coherence drop away. Drawing on tleaphor of the bus stop, Reeds

139 Adam ReedPapua New Guinea’s Last Place?.
140 H

Ibid., 88.
! bid.,78.
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concludes that if the prison can be regarded ageting place and site of dispersal,
then encounter and mobility become features ofraeration.

The senses of mobility and accessibility enactetthiwithe physical space of
the judiciary also help elaborate perceptions abimeicourts’ contemporary practices,
as this chapter proposes—atfter altcess to justicandprogressare principles that
animateper sethe conception of the legal process in Western! legiures**? In her
study of the criminal cases fileelx officio by the Argentine federal police to the
criminal courts with jurisdiction over the City Boes Aires (courts located in the
palacig, anthropologist Lucia Eilbaum remarks how herjscis’ (criminal court
bureaucrats) narratives are organized around &bfuaic.*** Lower instance criminal
judges, in charge of criminal investigation areakec on the third floor (“jueces de
instrucciéri; instructing judges or hearing judges), whereaghér instance criminal
courts, the trial courts (“tribunales orales”), aiuated on the seventh. Such spatial
distribution, she notes, indicates the passage foom instance (lower) to the other
(higher). Formally, in Argentina’s Criminal Procedlulaw, the passage from the judge
who carries out the investigation to the trial ¢darcalled “to elevate the cause to trial”
(“elevar la causa a juicio”). Thus, it is frequensiaid within the Oral Tribunal that cases
go “up” to the second instance—when the decisioapigealed to the higher court, the
Court of Appeals (Camara de Apelaciod&s)-or go “down” if they are remanded to the
instructing judge. Thus, in these situations, asgl#lbaum, space reflects both the

judicial hierarchy and the sequence of the judigratcess.

1424procéder pas a pas; c'est le droit méme.” Latbarfabrique du droit103.

143 5ee: Lucia EilbaunQuando o peixe morre pela boca

144 Federal Criminal Courts of Appeals are nonethdissated on the second floor, lower than that of
the instructing judges (pretrial judges), who amdlwe third. The court of appeals decides in ¢ctsfl

of statutory interpretation that arise out of dieeis of pretrial judges. Accordingly, as Eilbaum
recounts, subjects at instruction (pretrial) insansually speak of cases that go “down” to thetaafu
appeals for decision, and later, when they aradirelecided, return “up” to the instruction instanc
continue the proceedings. In this event, she argbespatial logic prevails over [judiciary] “stture”
since cases sent to the court of appeals are indeethg upwards the judicial hierarchy. Ibid.
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Turning to the proceedings at the Supreme Coug \itorth noting that access
(by access | mean here the passage of cases feoootints of appeals to the Supreme
Court) is governed by specific statutory provisiéfrsadditionally, the National Civil
and Commercial Procedural Code grants the Supreousgt @he authority to reject
appeals at its own discretidff. Yet, access is also restricted by the Court’s yla
that set up formal requirements for appeal docusn@reé. docket fee; a suits’ cover
page layout; maximum number of pages for appédi®yonetheless, the perception of
an almost unrestricted access to the Court, thaheéstribunal’s availability to hear
almost every judicial case in the courlffiis palpable in my informants’ accounts of
the Court's workings, and references to the Coudase load pervade their
descriptions of everyday practicé€.Moreover, through a discourse that evokes the
Supreme Court Justice’'s metaphor above describeg,find the gradual and steady
extension of the Court’s appellate jurisdiction idgrthe last two decades to be
responsible for the tribunal’s lost control of éan docket->°

Notably, access in my field site also holds pdditianplications. As | will

145 Law No. 48, August 25, 1863, R.863-1869, 49Decree-law No. 1285, February 4, 1958,
B.0.18581,1. Law 48 was modeled on Section 25@fi8 Judiciary Act of 1789. See: Jonathan
Miller, Maria Angélica Gelli, and Susana CayuSanstitucion y Poder Politico. Jurisprudencia de la
Corte Suprema y técnicas para su interpretaci@uenos Aires: Astrea, 1995), 413-4Helmke,
Courts under Constratint4d,76 note 1.

146 See: Federal Civil and Commercial Procedural Cadended by Law 23.744, sections 280 and 285
that grant the Supreme Court the authority to tegppeals on its own discretion. For an extensive
discussion about this topic, see Chapter Fourisfdissertation.

147 See, Supreme Court bylaw No. 4, March 16, 20Gp;/hww.csjn.gov.ar/documentos/verdoc.jsp
(accessed March 26 2007)

148 Furthering my informants’ point about the abseoiceestrictions to access the Court, | would lige t
mention a personal anecdote from the field: in Malver 2006 while searching for a Supreme Court
decision on the Court’s on-line database | four@bart ruling in a case in which | had collabora#td
its very initial stage in 2002. See: “Castagnartijd\y otros ¢/ Superior Gobierno de la Provinda
Tucuman (Junta Electoral Provincial)”, CSJN, Novemb4, 2006
http://www.csjn.gov.ar/documentos/cfal3/ver_faljsg,. (accessed November 21, 2006). The appeal
filed to the Court challenged the candidacy of AwbdD. Bussi to the City of Tucuman mayoral
election due to his active participation in HumagHgs violations during the military dictatorshipet
ruled the country between 1976 and 1982.

149 Interview, June 22, 2006.

150 |nterviews, March 27, 2006; October 30, 2006; Delver 21, 2006; February 22, 2007.
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show later, access has become a keyword of theeBwepCourt Justices’ (in particular
the newly appointed ones) discourse of change acduatability, and hence this
keyword informs new institutional practices of tsparency that aim to bring the
Court to the people. In this context, access timusan artefact of performancar

The accessibility and mobility perceived within tRalacio de Tribunales
certainly challenges the notions of fixity, sepenmatand symmetry of the judicial
space outlined by Garapon’s canon of judicial decure reviewed above. This does
not mean, however, that they come into conflicthwitie formalism and detachment
associated with the judicial bureaucrdtyOn the contrary, the artefacts that enact
such mobility simultaneously elucidate bureaucracyvorkings: elevators, for
instance, while acting as sites of intersection @&mdounter, nonetheless elicit
differences by unfolding the judicial hierarchy aseparating out the judiciary from
the public at large. Likewise, the fences that ¢ath routines of political
mobilizations and demonstrations also demarcatddtinders of the protest forum by
isolating the Court’s floor. Moreover, the recgrdabdopted practices aimed at opening
the Court’s decision-making process to public parétion (i.e. public hearings) build
on a dynamic that certainly removes the Court ftbenpublic at large, and ultimately
excludes the Court from any external g&ZelThese practices that aim to open access
to the Court may be experienced simultaneouslynageés of physical constraint.
Preserving the Judicial Space

The materials discussed in this chapter show tla@eps not a neutral scene;
rather, it is one of the forms in which the buregatic body is instantiated—a

composite of spatial aspects and individual anditinenal practices, and even

151 See Chapter Five of this dissertation.

152 Max Weber,“Bureaucracy,” i®n Charisma and Institution Building; selected pap&.N.
Eisenstadt ed. (Chicago: University of Chicago Pr&868), 66-77.

153 See Chapter Five of this dissertation.
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metaphors?>* that work to create and perform the Cotit-as much as the circulation
of files, public hearings and documentary practioaswhich | will elaborate in the
next chapters. This questions, therefore, whetldicigl practice is constrained within
a delimited spatial site. The senses of mobility aocess perceived within thalacio
reveal that knowledge practices also unfold at nmimeof brief intersections
generated by the bureaucratic body’s dynamics, latngihg, in my view, the
conventional understandings of legal knowledge lxaized phenomenon advanced
by both the subjects in the Court and scholarlyataes.

Additionally, in the particular context of the Amg@e Court practices in
which | worked—a post-crisis context which | comggamvith the process of restoring
a building—these mundane idioms, forms, and prestaf the judicial bureaucracy
become the site where the institution negotiate®wn legitimacy. The set of photos
displayed in this chapter depict an institutionades which is most obviously visible
in the photo of the Justices’ conference room withten-sided table (Figure 4) where
Church (the crucifix), State (the Argentine flagthe glass box) and the ancestors’
knowledge (for instance, the ex-Supreme Court Jeistiportray) are symbolically
brought together in the room for the Justices’ goak. However, this order is
challenged permanently from different instances: rllies and demonstrations that
regularly take place both inside and outside thicjal palace, the Court’s current
case backlog; and even the new sets of knowledaetipes, such as public hearings,
which have been enacted in response to the denfi@ntiansparency spawned by the
2001/2002 crisis>’ Notably, despite the tensions that they may géeesdthin the

judicial space, these disruptions have become fabted,” integrated into the

154 For instance, the elevators as indexical of tiécjal hierarchies, or the spatial distribution of
criminal court as defining the passage from lowstances to the higher ones.

155 See Chapter Five of this dissertation.

1%6 See, also, Chapter Five of this dissertation.

157 See Chapter Five.
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Court’s routine. The Court is permanently re-end¢teough practices articulated in
reaction to the challenges to its order. Indeedsdhpractices work to re-instate the
disrupted order and to reconfigure the proper spddaw. To a large extent, these
reactions are reflected in the photo of the remtevédnces located on the fourth floor,
near the entrance to the Court's inner chambegsi@i5). It is through these portable
fences (supposedly usedtemporaryinstances but now almostanstantpresence, if
only in their very public storage) that the judics@ace is materially recovered from
any disruption to its order. Through these fendegn, the Court's authority is

preserved; in other words: restored.
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CHAPTER 2
BEFORE THE LAW

Files, documents, and other tools of legal reagpmirile distinctive as
concrete technical instruments of law may alsopgy@eciated as analytical objects in
their own terms®® These artifacts lay at the “surface” of legal kientge; and they
are probably the most visible dimension of lawmgkimdeed, paper trails are the
mode through which institutions are analyzed; fostance, scholars scrutinize the
workings of courts through the content of legal isiens; lawyers, for their part,
interpret these documents as the mode to advana®{ptheir clients’ interests; and
under current transparency governance, documemtangrds and self-descriptive
documents become the form in which the institusogbod behavior is assessed.
However, the mundane and too familiar charactedafuments—or rather, of the
practice of document-making—works to obviate theipacity to become objects of
analysis and knowledge themselves. Files, memoramthpaperwork in general, are
seen as routine instruments of bureaucratic pgctie means for achieving an end:
the decision, the judgment. Thus, the analysiss¢adocus omesults,the results of
institutional acts but not on the process of initinalization that files entaifs® In
this sense, law is apprehended by its ends (eegdbial and political interests that the
legal decision foregrounds, the individual rightsasserts); and, therefore, the legal

analysis tends to be framed within the epistemeolidioundaries of the same enfs.

%8 See: Annelise Riles, "A New Agenda for the Culk@audy of Law: Taking on the Technicalities,"
Buffalo Law Revien53 (2005): 973-1033.

159 See: Cornellia Vismarkiles: Law and Media Technolod$tanford, CA: Stanford University Press,
2008).

180 see Chapter Three of this dissertation. Likewisariana Valverde argues that: “Scholars
professionally devoted to the study of law do pgrdion to law’s methods, but the majority of such
discussions focus on particular court’s interpretabf particular facts and rules.” Mariana Valverd
Law’s Dream of a Common Knowled@&inceton: Princeton University Press, 2003) 5.
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My point in this chapter is that there are ins&nof judicial practice, other
than the decision itself (the outcome, the endjpubh which legal knowledge can be
accessed and apprehended. Specifically, | wanting lattention to the quintessential
bureaucratic practice of file-making, as it unfaden my fieldsite through my
investigation into the status of my personal Cdadsier. In looking at the dossier as a
particular knowledge-making practice, | seek tonpoioward aspects of legal
knowledge that remain a blind spot of legal studias to the peculiar instrumentality
of legal documents. Files and documents are orntiineegarded as just mediators
between the law and the decision; passages frontdaxecution; what stand before
the law!®! However, it is this intermediary position thaeflare said to occupy in the
legal process which actually turns them into actdato access and apprehend the
practices of legal knowledge-making. Files spealewdnts; they record processes;
they are constituents of a number of relationsrmWkedge within the legal apparatus;
and even, they set the boundaries of their owntyealf legal knowledge’s reality.
And as such, they become subjects of critical &tienMy interest in files, it is worth
noting, is largely instrumental; therefore, otheaxyw of assessing the technologies of
documents, for instance, the quest of its normativeensions?®? are beyond the
scope of this essdy?® Yet, for the purpose of this study, | use filesl atossiers as
identical categories. Authors like Goldstein, fostance, distinguish between the file

and the dossier where the latter is assumed to besgument of surveillancé?

'61\V/isman Files: Law and Media Technolog, 11.

152 |n this study of the warrant cover used in Bom@riaon, in Port Moresby, Papua New Guinea’s
capital, Adam Reed recalls Foucault’s inquiry ittie normative dimensions of documents, and how
his insight has strongly influenced scholars. $elam Reed, “Documents Unfolding,”158; citing
Michel FoucaulDiscipline and Punish: The Birth of the PrisgXlan Sheridan trans. (London:
Penguin, 1977).

183 0n the “Ethos of documents,” seeg.,Marie-Andrée Jacob, “Form-Made Persons: Consenngor
as Consent’s Blind Spot,” 250-2

184 Abraham S. Goldstein, “Legal Control of the Dossisn On Record: Files and Dossiers in
American Life Stanton Wheeler ed. (New York: Russel Sage Foiorgat969) 415-443, 415.
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To have one’s day in court

On December 19, 2005, | was conducting archivataesh at the Argentine
Supreme Court’s Library when | received a phonéfoain a law clerk telling me that
he had been informed that there was a file aboutesgarch at the Court's General
Administration office'® | then decided to pay a visit to this office arfteck the
accuracy of the information | was given. At thenfralesk, a staff member confirmed
that there was indeed a dossier nameapéediente No. 3737/05 Barrera, Leticia
(Doctorado en Cornell University Law School) s/patsa a la CSJIN (Dossier No.
3737/05 Barrera, Leticia (Doctorate at Cornell Wmsity Law School) on internship
to the Nation’s Supreme Court of Justice) (Figuremhich, however, | could not have
access to at that moment because it was ready ¢tordudated to the seven Supreme
Court Justices for consideration. | replied thaiatl never presented my work to the
Court General Administration and, therefore, | veahto know who had made such a
petition on my behalf. The Court employee repliedking through his personal
computer that, as far as he could tell from thetedmic records one of the Justices’
offices had forwarded a letter to the Court Adntiraison to be analyzed; and that the
counseling division (“Asesoria Juridica”) of the rAihistration Office had concluded
that all Court Justices should consider such arlgitior to the granting of consent for
my “internship” (“pasantia”) at the Coutf® He also made it clear that as in any other
case that the Court decides, | would need a mgjofitive affirmative opinions out of

seven Justices for my petition to be approt?d.

185 This office handles the tribunal’s administrathusiness.

18 The officer could not give me any details as ® d¢bntent of the letter.

187 This qualified majority (5 out 7) is explained the two vacancies in the Court from September
2005 to December 2006. Law 26183 (B.O. Decembe@@6) cut down the number of the Supreme
Court Justices from nine to five. However, sinae tlnmber of Justices was seven at the time the law
was passed the same statute established that thiev@auld be composed provisionally by seven
members, and that four (out of seven justices) diouhke majority. See, also, Chapter Three of this
dissertation.
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Figure 8. Front cover Dossier No. 3737/05 "Barreral.eticia (Doctorate at
Cornell University Law School) on internship to theNation's Supreme Court"
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The letter that the staff member referred to wass ainthe introductory letters
addressed to the Justices that | had brought tdfid¢he in fulfilment of Cornell
University’s policy on the use of Human Subjectsasearch. These letters provided a
rough description of the ethnographic researchténided to pursue at the Court,
explaining such matters as the methods | wouldyaippthe field, my course of action
within the institution, and above all, my commitrhéa confidentiality. From those
letters | would like to highlight two sentenceiarticular:

We will be very grateful if you give permission to
Leticia Barrera to conduct field research at thpr8me
Court for a period of approximately seven months.
During that time, she will be attending public hegs,
observing daily office interactions, and conducting
participant-observations at the places of your at5F

| had always taken those letters as just an intrtiolu to my research project
for my subjects, which also provided informed carisdocumentation. Yet, | had
chosen to deliver them in person to each Justaféise instead of doing it through the
Court’s front desk (“Mesa de Entradas”) to avoidter procedural formalities; and
even planned to follow up the Justices’ responsdbdse letters in subsequent visits
that | was hoping to pay to their offices. None#iss| regardless of how | had intended
originally to introduce my work to the Court Jussg the fact that | had chosen to do it
in writing meant, in the eyes of the judicial bodlyat | had filed a petition which
should be reviewed and decided upon according ® riles and procedural

mechanisms that regulate the Court’s workings. To ip differently, what | had

168 Excerpt from the letter delivered to each of thpr@me Court Justices on October 25, 2005.
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defined as a matter of formal rituals to open tltegywo research was interpreted and
transformed by Court officials into a matter of I&%

In recounting how her fieldwork experience was ragsti by bureaucratic
procedure, anthropologist Jennifer Shannon descebienographically how informed
consent documents enact “certain kinds of relatignin fieldwork relations.*"
Drawing on Annelise Riles’s argument that “docursesutticipate and enable certain
actions by others,” Shannon describes the consemt &s an “actant that sets people
into action, as well as an institutional symbolaim existing cultural context” She
addresses informed consent from a comparative appyaeflecting on it in two
different periods: first, as a staff fieldworkerrfthe National Museum for the
American Indian (NMAI) working with Native Americasommunities, and, later, as a
Cornell University graduate student in the Anthrdogy Department working in the
same sites. Building upon these two research expees, she recounts the different
responses she received in the field to the corfeemis as a representative of these
two institutions'’? She seeks to demonstrate that consent forms eatetb at the
intersection of bureaucratic and ethnographic practimpacting the nature of
fieldwork relations.

What Shannon’s comparative insight suggests isthigatore bureaucratically

regulated the informed consent becomes the mdekéss on the form of established

189 See Barbara Yngvessowirtuous Citizens, Disruptive Subjects, Order &amplaint in a New
England Court(New York, London: Routledge, 1998).

170 jennifer Shannon, “Informed Consent: Documentireglhtersection of Bureaucratic Regulation and
Ethnographic Practice;The Political and Legal Anthropology Revi8®.2, 229-248, 237. See
Annelise Riles, “Introduction: In Response,’'Documents: Artifacts of Modern Knowleddenelise
Riles, ed. (Ann Arbor: The University of Michigame3s 2006), 1-38, 21.

"1 Documents, signatures, and logos all become iretp differently by those with whom we work,
and are incorporated into existing systems of ffsterh-Lobban 2003:173) or distrust.” Shannon,
“Informed Consent,” 235.

172«Representing the NMAI in exhibitionary practidee document represented and formalized what
was a (desired) relation between Native communéresan institution. However, when the institution
of Cornell UCHS$"?was inserted into what otherwise is conceivedsadraintimate relation between
individuals, the response was more skeptical.” 8ban“Informed Consent”, 235.
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legal practices and, as a consequence, the mommipels “legal relationality.” She
notes that the “shift to legality” that is part ofstitutional review board (IRB)
practices today makes both researchers reconcegtuabth themselves and the
research participants. Researchers are no londgrirdarlocutors or co-participants
with their “research subjects”; they also becomeadfiers of documents, institutional
representatives, cosigners, and consent brokEr§\Vhat is more, Shannon finds the
relationship between the individual fieldworker aret research participants disrupted
by the insertion of the institution into this retatship. Her point is that fieldwork
relations—formerly regarded under the rubric ofspeal relations—must now to be
rendered in legal terms. In other words, Shannompirgsally encounters in the
intersection of bureaucratic practice and ethndgrapractice the breaking point of
personal fieldwork relationships (the “facade ofgomal relations,” in her terms) as
evidenced in the shift from a “collaborative ethi¢girthered by the ethnographic
practice) to a “contractual ethics” (that one adeghby IRB institutional practicéy?
That is, the increasing formalization of ethicahgiice by IRB enacts a kind of
relationality that is different from the one thaisaplines such as anthropology
privilege!"®

| recall Shannon’s work here since my initial attem to my dossier focused
on how the introduction of “legal oriented” (infoett consent) documents
representing Cornell University would impact uporhatv | had imagined as

communicative and consensual relationships in rlghftork. As a matter of fact, as

73 pid, 237.

" |bid., 239.

Along the same lines, Rena Lederman points to apthogists’ struggling with the “disconnection
between IRB informed consent protocols and ethraigcdield ethics.” Rena Lederman, “Comparative
‘Research’: A Modest Proposal Concerning the Olpé&ithics Regulation, The Political and Legal
Anthropology Review0 (2): 305-327, 311. Likewise, Amy Swiffen argtleat social research ethics
have become increasingly framed in legal terms. Awjffen, “Research and Moral Law: Ethics and
the Social Science RelatioriThe Political and Legal Anthropology Revi@®@:2 (2007): 210-228.

175 «Ethical practice—in research or any other domairas-an improvisational subtlety that exceeds
what can be managed by bureaucratized processedgtinan, 306.
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an essential part of my research, and even befa&slinformed about the existence
of the dossier, | had begun constructing relatigpsskwith other interlocutors in the

Court (mostly law clerks) on less regulatory grasind@herefore, | was afraid the
dossier would pose a threat to my future work ie field as | was expecting that
bureaucratic practice would demand now that | gfoftitions: from a researcher to an
institutional representative who presented a forraegliest to the Court, as indicated
by the dossier’s subject (Figure 8).

Nonetheless, this shift of positions, which under light of Shannon’s work
one might attribute to the enactment of IRB regafet for the researcher’s fieldwork
practice, appeared in my field as threlinary effect of my own engagement with the
judicial apparatus, whether this interaction idcatated through informed consent
letters or througlany kind of document submitted to the Court. In otwerds, when |
indicated earlier that Court officials interpretaad transformed in a legal matter what
was a question of informed consent, or rather, whatderstood was a question of
informed consent, that reaction was actually buwesy’s ordinary response to any
written request: the making of a file or a dossket, such reaction becomes even
more commonsensical if we look closely the casengfdossier, as the petition |
submitted to the Court had all the formal appeagasfcan institutional request (e.g. a
letter written on university’s letterhead, the mmese of the institution’s logo, the
school authorities’ signatures). Indeed, for a giveroblem or petition to be
considered by the bureaucratic (legal) apparatosugt be framed in the institution’s
own terms, that is, subjected to official definitgo(as in the case of my request,
framed as an “internship request”), and follow determined procedures (“carefully

scripted routines,” paraphrasing Rilé&)In this respect, events that one may identify

178 Annelise Riles, “The Anti-Network: Global Privataw, Legal Knowledge, and the Legitimacy of theSta
American Journal of Comparative L&8 (Summer 2008): 605-630, 629.
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as simple matters can be “transformed” into a chffie kind of subject matter for the
Court itself. And the other way around, matterst tpatitioners understand as
appropriate for judicial intervention may be comsel as not sufficiently serious for
consideration before the Court. In my understandthgs is not a question of the
framing (“naming”) capacities of judicial actors,but rather it speaks of the mode of
construction and development of a particular fofnkriowledge: bureaucratic (legal)
knowledge'"®

In the Argentine legal system—as in most civiliagdl cultures built upon a
marked tradition of written and usually facelesgaleproceduré$®—the practice of
file-making epitomizes the workings of the judiciabparatus® Indeed, files are
mundane objects—if not the most ordinary ones—adwt’s life. They are the forms
that set into motion the tribunal’s work dynamiesd organize all its activity, even
though this commonsensical quality of files doe¢$ yet have its place in legal
theory!®! But even more significantly, files work as the ies that set up the

contours to the judicial scope; that is, the sedimh (legal) truth is achieved,

177 See: Barbara Yngvessovirtuous Citizens Disruptive Subjecis2. See also Chapter Four of this
dissertation.

178 Sociology, anthropology, and even legal scholarshaive extensively addressed decision-making in
Euro-American cultures as practices that resentidertodes of operation of a professional and
depersonalized bureaucracy, as in Weber’s chaizatien of modern officialdom. Yet, legal
knowledge-making itself is assumed to be a forrawgaucratic knowledge; and, in this capacity, it
also “shares features of other knowledge systeat$, as accounting, audit, science, and even
ethnography itself” as noted by a numerous projectsgal anthropology. Barbara Yngvesson and
Susan Bibler Coutin, “Backed by Papers: Undoing@&es, Histories, and ReturrAinerican
Ethnologist33:2 (2006):177-190, 178. See, generally, KenDathber, “Bureaucratizing the
Ethnographer’'s Magic,Current Anthropology6:1 (1995) 75-95; Marilyn StratherAudit Cultures:
Anthropological Studies in Accountability, Ethiasd the AcademfL.ondon: Routledge, 2000);
Annelise RilesThe Network Inside OAnn Arbor: University of Michigan Press, 2001)jIBAaurer,
“Anthropological and Accounting Knowledge in IslammBanking and Finance. Rethinking Critical
Accounts,”Journal of the Royal Anthropological Institufé.S) 8 (2002): 645-667.

179 |n Bruno Latour’s words, dossiers are the forms/inich every issue is incarnated: “Toute affaire,
du moins dans nos pays de droit écrit, a pour eppel corporelle une chemise cartonnée liée par des
élastiques.’La Fabrique Du Droit. Une Ethnographie du Conséltt (Paris: La Découverte
/Poche:2004) 83.

180 Max Weber, Bureaucrac@n Charisma and Institution Buildingelected Papers, S.N. Eisenstadt
ed. (Chicago: The University of Chicago Press 1968)

181 See: Latourl.a Fabrique du droit83; Cornellia VismanFiles: Law and Media Technology].
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contested, and negotiated only within the boundawé the official dossiel??
Accordingly, fact-finding, witness examination, @ence-collection, legal opinions,
and every other judicial proceeding are meticulpusktorded in the file, a practice
that somewhat resembles double-entry bookkeepirgratipns. This practice of
documenting® however, cannot be taken as just the inscriptiowards on paper;
rather, it accounts for my subjects’ commitmenthte file as a source of authorit3
from the point of view of the Court’s bureaucratsttl encountered in the field, the
dossiers are the venues of knowledge-making; o isay, that which counts as
knowledge is actually that which is the files'® An old decision of Argentina’s
Supreme Court helps illustrate this point: in diefgnthe character of the extraordinary
appeal to the Court, the ruling declared that ammaexdinary appeal based on an
alleged violation of the right to defense in tr@nnotbe admitted if the denial or
substantial restriction of such rigtibes notemerge from the dossi& This double-
negation arising out of this Court’s decision atfjuauggests, in Cornellia Visman’s

words, “the performative operation of law in consting reality.*8’

182 |nterestingly, in advocating for non-judicial mectisms of dispute resolution such as ADR, one of
my informants pointed toward files’ ‘material’ aggation of knowledge as a logic tHahits and
constrainsthe search of [legal] truth. Interview, Novembg006.

183 Some scholars see the civilian legal culture’s leasjs on written documents as a sort of a “text-
fetishism.” Mariana Valverde, e-mail message tthhnaytJune 19, 2008.

Other scholars interpret the influence of legatd@n traditional civilian judging as the manifegia

of a dominantly positivist approach to law. S€arlo GinzburgThe Judge and the Historian: Marginal
Notes on a Late-Twentieth-Century Miscarriage ditibe (London-New York: Verso, 1999).

184 Jacques Derridlal de Archivo. Una impresion Freudialsladrid: Trotta, 1997).

185 Interviews, October 23, 2005; June 22, 2006; Au@8s2006; and February 20, 2007.

186 “Es improcedente el recurso extraordinario fundedayue se ha violado la defensa en juicidebi
expedienteno resulta que haya mediado privacion o restriccsdbstancial de aquella.” CSJN,
Corporacion de Transportes de la Ciudad de BuenmesAy. Compaiia de 6mnibus “Ciudad de
Buenos Aires,” Fallos 194: 220, 221 (1942).

187 Cornellia VismanFiles: Law and Media Technolog§6.

“ Quod non est in actis non est in murjdo] Phrased positively, reality is what is fourrdfiles. Any
attempt to weaken the file-world, therefore, isighdl to show that files and world do not coincide][
Files reverse the burden of proof [...] It is up e world to prove that something which is not da fi
indeed exists.” Ibid.
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From Authority to Administration

Writing practice, argues Goody, affects not onlwraaking practices (the
reasoning in law, the sources of law) but also thganization of law: “The
relationship of law to society becomes formalizeithvthe advent of writing. Since
there is no longer a quasi-homeostatic adaptafioroions, the written law achieves a
kind of autonomy of its own, as do its orgai®"Moreover, Goody relates the
evolution of courts as independent bodies with ttevelopment of the legal
profession. For instance, the growing presence whiy literate specialists
encountered both outside and inside the court$y as@dvocates who argue clients’
cases before the court and clerks, respecti?&And yet, he notes, the internal
organization of the courts requires the keepingeobrds:®® Judge-made law, Goody
remarks, becomes elaborated on the use of presgdamd even records and law
reports are useful for “the subsequent checkingtroband reviewing of judgment by
appeal courts or administrative officers.***'This is precisely one of the attributes—
and effects—of documents in the bureaucratic omgdion. As Marie-Andreé Jacob
remarks, documents, in particular standard prinftegns, provide an “aura of
propriety and plausibility”; they answer the buremiic needs for efficiency and
comparability (of documents), as it has been oleskrin the history of notary
practices in which theformularies simplify processes, give practices a routine

character, and ensure consistency among docurtiénts.

188 Jack GoodyThe Logic of Writing and the Organization of Sog;jié#3.

189 pid. See, alsoBarbara Yngvessowrtuous Citizens, Disruptive Subjecgs!, specifically on the
evolution of the legal profession through the act@mi emergence of lay justice in New England
before the Revolution.

199«The management of modern office is based upottemridocuments (‘the files’).” Max Weber,
BureaucracyPDn Charisma and Institution Buildingelected Papers, S.N. Eisenstadt ed. (Chicago: Th
University of Chicago Press, 1968) 66.

191 Goody, The Logic of Writing and the Organization of Sogid®#3. On the use of precedents in the
Argentine Court, see Chapter Four of this dissiertat

192 Jacob notes that documents produce different ebraiability, depending on specific bureaucratic
needs. For instance, under transparency governsineendicates, “the mere production of
documentary accounts describing what one doesnsiadered ethical in and of itself. Marie-Andreé
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These insights point toward the notions of durgbdind authority entailed by
writing—and hence, by legal documents and filesthes deposits of written law.
Indeed, writing, in contrast to speech, is assutoelold a “potential to be received
even more broadly and disseminated beyond thermmfif a particular ceremon}?™
and, as such, to develop a capacity of enforcethahi speech act lacks. But files are
also about administration they speak of transfers, exchanges, controlling
operations® My interest in files’ instrumentality, as | notéd the introductory
section to this chapter, lies at their capacitywork as an organizational and
bureaucratic practice, in the understanding thatutjh the process that files set into
motion other dimensions of legal knowledge areitelic These are aspects of
bureaucratic practice that are imagined as “somgthbutside of and beyond
knowledge™® and that even my subjects in the Court do notrokga knowledge
practices.

The ethnographic momeént when this insight became palpable to me came at
the second or third visit that | paid to the offaeone of the Supreme Court Justices
to follow up on the status of an interview requdsad made through his assistant. On
this occasion, the Justice’s assistant asked rhbaafl made any official presentation

before the Court regarding a judicial internshipeplied that | had just handed out

Jacob “Form-Made Persons: Consent Forms as Cosdglinttl Spot"The Political and Legal
Anthropology Revie0:2 (2007) 249-68, 251.

193 Bernadette Meyler, “Daniel Defoe and the Writtemn€titution”, Cornell Law Reviev@4:73 (2008)
73-131, 124.

194 Cornellia VismanFiles and Media Technology-5.

19 Annelise Riles, “Real Time: Unwinding Technocraiitd Anthropological KnowledgeAmerican
Ethnologist31:3 (2004) 392-405, 398.

19 As Marilyn Strathern nicely describes, “The ethrapinic moment is a relation in the same way as a
linguistic sign can be thought of as a relatiofinfjg the signifier and signified). We could sagtlhe
ethnographic moment works as an example of a oelathich joins the understood (what is analyzed at
the moment of observation) to the need to undedspahat is observed at the moment of
analysis)...Any ethnographic moment, which is a manoéknowledge or insight, denotes a relation
between immersement and movement.” Marilyn Strattferoperty, Substance and Effect, Property,
Substance and Effect: Anthropological Essays osdéter and Thingd.ondon & New Brunswick, NJ:
The Athlone Press, 1999) 6
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introductory letters from Cornell Law School to baxf the Justices’ offices but that |
had never filed a formal presentation on my own-afigosely avoided to mention that
I knew about the dossier that was in circulationoagithe Justices. The Justice’s
assistant said that she had seen a dossier cingulgith my name on it a few weeks
before, and that she remembenegpetition (she insisted on calling it that) quitell
She added the dossier came from the Presidentief(Qbstice) office in the Court,
information | was not aware of up to that momentduse the dossier was still
circulating and | had not accessed it. She evert werto mention to me that she had
seen a few of the Justices’ signatures on the epssihich meant that they had
already taken a position on my “internship” requ&ghen | was to leave the office,
after reiterating my interest in meeting the Jestghe said that the overall problem
was that my request had bgedicialized (“judicializado”). And that if | had tried to
access the Justices through a “less formal wayss(fermal than the introductory
letters on Cornell Law School letterhead) | prolgalbuld have succeeded in gaining
“access” to the Justicé?’ In other words, that my request had bégedicialized
meant, to the eyes of this Justice’s assistant, ithevas being reviewed through
mechanisms that she associated with judicial datisiaking practices. Therefore, it
was not the issue involved in my dossier that madepear as a judicial case to her
eyes, but therocessthat the dossier was undergoing within the judieipparatus;
specifically, its material circulation that, in tlassistant’s view, gave the dossier its
judicial charactet®®

The moment was even more insightful since at th#éaininstance of my
following the dossier's path, my interlocutors—tiséaff at the Court’'s general

administration desk, two administrative law expentsh whom | had previously

197 Fieldnotes, March 17, 2006.
198« depuis qu'il est entré au greffe, toute opénatiur le dossier devenu juridique peut entrainer,
comme on dit, des ‘effets de droit’....” Latolwa fabrique du droit93.
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discussed my “procedural” movements regarding mssigo, had insisted on framing
my dossier as an “administrative issue” as oppdsed “judicial case.” | further
endorsed this framing by splitting my interest ihavappeared to be two different and
parallel topics of research, the Court’s judicidjualication operations, on the one
hand, and the Court’s administration or manageraetivities, on the other. In fact,
besides judicial adjudication, the Court decidesadministrative matters that involve
its daily operations. For instance, it deals wibuies involving personnel, payroll,
internal procedures and organization, budget, ifgaihanagement, et¢® Moreover,
the Court’s administrative activity is often magtized in general agreements reached
by the Court’'s Justices, so-called “acordadas”t(thiéen work as the tribunal’s
bylaws), resolutions issued by the Court’'s Pregid&asoluciones”) and other kinds
of legal documents with no particular denominati@n,example, the Court’s decision
on my case, generically called “providenctd”Court judgments on judicial cases are
regularly called sentences (“sentencias”), yet,Goert’'s discursive practices change
depending on whether the tribunal issuesaaardadaconcerning an administrative
matter or rules in a judicial case. Notably, thare differences between the mode in

which the Court addresses itself in the text otidgment and the way it addresses

199 |n both Civil Law and Common Law systems schotarse traditionally argued that the
administrative function, as “materially” or “substally” defined, can be exercised not only by the
Executive Power —the administrative bgayr se—but by the Legislative and Judicial Powers as well.
For studies about the administrative activity af ftate in common law jurisdictions (U.S.), seg; e.
Peter L. Straus#dministrative Justice in the United Sta{Bsirham, NC: Carolina, 2002); Peter L.
Strauss, Todd D. Rakoff and Cynthia R. Farikdministrative Law, Cases and CommeRsyised
Tenth Edition (New York: Foundation Press, 2003). ivilian jurisdictions, see, e.gMiguel
Marienhoff, Tratado de Derecho Administrativbomo 1, 42 Edicion actualizada (Buenos Aires:
Abeledo Perrot, 1990); Juan Carlos CassaDeegcho AdministrativoTomo 1, edicion actualizada
(Buenos Aires: Lexis Nexis Abeledo Perrot, 2006guétin Gordillo,Tratado de Derecho
Administrativg Tomo 1, Parte General (Buenos Aires: FDA, 2003).

Argentine Administrative Law in particular estabkés a broad definition of administrative actiong an
the Argentine “doctrina” (legal academic writingyda“jurisprudencia” (jurisprudence) acknowledge
the concept of an “administrative function or aityivwithin the judiciary (Supreme Court and lower
courts). See: Maria C. Jeanneret de Pérez COEksontrol judicial de la funcién administrativaed
los poderes Legislativo y JudiciaEl Derecho(t. 2001/2002): 678-694.

200|n the Argentine Procedural Law, “providencias aninor decisions taken in the course of a
judicial process, mainly on procedural matters.
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itself in anacordadaor administrative decision. Accordingly, judgmeats presented
as decisions reached by “la Corte” or “esta Co(tdie Court” or by “this Court,”
meaning the Court as anstitution) whereasacordadasare taken by “los Ministros”
(the Court Justices) and signed by the Court géne@nager (“administrador
general”). A Court Justice explained to me thisuble-subjectivity” game in these
terms: in the first case, when the Court playsualigial role,” “it is the Court who
speaks,” a state power; in the second, when thet@aeides as an administrative
body, “it isus?%*

The judge, indeed, speaks of judicial decision-mglkas a result, of an end;
that is, the law that is transmitted through a judgt or a bylaw, whereas the
assistant’s view of the Court’s decision-makingaggocess actually points toward the
“transmission medium itsel®? In my opinion, this finding, which became even mor
apparent to me through my follow up of the circiolatof my own dossier, breaks up
any functionalist divide between judicial and adistirative matters and brings to the
surface the material aggregation of documents Bga bureaucracy’'s knowledge
practice, with no distinction as to whether the @aules on relevant judicial cases,
like past human rights violations, or whether itides on quotidian, mundane matters,
such as my interview request (or “internship,” giag the Court’s terminology).
What is more, it advances the appreciation of ldgawledge as part of a larger
network of knowledge practices rather than as allated outcome—the judgment—or

the creativity of individual agent§®

201 Interview, August 16, 2006.
202 cornellia VismanFiles: Law and Media Technology5.
203 5ee Chapter Four of this dissertation
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The Agency of Legal Documents
In his essay “Forms,” Charles M. Yablon providesdescription of the

summons, probably the most routine legal form &ivél action?®* In examining the
materiality of the summons, for instance, the wntstatement and the blank spaces,
he points out sets of relations that this ordifagal document enacts and anticipates.
Yablon, however, focuses more on the meaning omgoras instruments of
surveillance than on making them visible as camstits of social relations.
Accordingly, he pays particular attention to thdaterminancy of the legal language
of the summons, which, drawing on Derrida’s insigfat meaning does not reside in a
text but in the writing and reading of’ft he sees as reflecting “an overabundance of
meaning, of denotations and connotations, of wditd# mean many things at
once.” But words in context (in a Derridean sense), like context of given
summons, “are not malleable putty that can mearhamy we desire.”®” In other
words, what Yablon remarks is that the summonsgrstdod in the context of its
conditions of production and reading, also becomes‘instrument of power and
pain.”208

Certainly Yablon’s attention focuses on the disognly aspect of legal forms.
However, in one sense, his account becomes impddamy own approach to legal

documents. Although he does not say it explicitligat he foregrounds in his study of

204 More specifically, he describes the summons bésethe form set forth in Form 1 of the Appendix
of Forms as issued pursuant to Rule 4 of the Fe&eras of Civil Procedures,” Charles M. Yablon,
“Forms,” Cardozo Law Reviewl:5 (1990):1349-1353.

205 gee: lan Hodder, “The Interpretation of Documemtd Material Culture,” irHandbook of
Qualitative ResearctBSecond Edition, Norman K. Denzin and Yvonna 8chin ed. (Thousand Oaks,
California: Sage Publications 2000),703-15, 704.

208 yablon, “Forms,” 1352.

27 |bid.

298 |bid, 1353.

In a different context, Riles addresses the fosm aelf-contextualizing entity: “the gaps in tbenf to
be filled in contain within themselves all the tarof analysis one would need to understand to
complete them.” Annelise Riles, “[Deadlines]: Rermgythe Brackets on Politics in Bureaucratic and
Anthropological Analysis,” irDocuments: Artifacts of Modern Knowleddanelise Riles ed. (Ann
Arbor: The University of Michigan Press, 2006), 94-20. See also: Rileshe Network Inside Out
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the summons is the character of the legal formnaagent—or an actant in Science
and Technology Studies’ language. Accordingly, teemmons compels and
anticipates different kinds of reactions by thejsab “the summons is all about the
things youmust do™—thus, it is also expected that “you may fail teeliup to
expectations?™® As Yablon’s account suggests, legal forms areiatpo a chain of
relations (rules, plaintiffs; defendants, lawyecterks, deadlines judgment, among
others) that make up the legal procgds‘The summons presumes, without ever
stating them, the existence of clear, mandatoryerdenate rules, time deadlines,
rules for counting, expected actions, forbidderoast?*

Legal documents’ capacity to anticipate and enatgponses and relations—
as well as to condition and constrain them—actualtjicates that “once created,
instruments take on a certain agenty.For instance, this agency is apparent in
Yablon’s description of the plaintiff and defendafitthe summons not as authors of
the documents, but as thaubjects:"When the blank spaces are filled in in some
lawyer’s office, the plaintiffs name will sit unoafortably just above yours [the
defendant] in the caption of the case. It will keatimer larger nor smaller than yours
and will be separated from your name merely byitierposition of the printed “v.”
That letter “v.” is a part of the form. It is then of the form which places you two,
plaintiff and defendant, literally and figurativelyn opposite side$**

In pointing out the intimate relationship betweba aesthetics of the summons

and its informational contefit—a relationship also encountered in other artifadts

209yablon, “Forms” 1349.

2101bid., 1352

211 See, e.g.: Bruno Latoura Fabrique du droit. Une ethnographie du Consditdt (Paris: La
DécouvertdPoche 2004).

212 yablon, “Forms,” 1351.

23 Riles, “Introduction: Making Sense of the Meansvéte Governance and the Legal Technologies of
Collateral” inCollateral Knowledge: Legal Reason in the Globaldhicial Markets(forthcoming).

4 yablon, “Forms,” 1350.

215 Annelise RilesThe Network Inside Op131.
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bureaucratic knowledge, such as the consent fofm&ablon actually foregrounds
the agency of the legal form. “You have been ddafig a document,” he concludes;
meaning that you became a defendant, a subjecthdyaction of the document.
Nonetheless, this does not mean that human agsratyviated in the constellation of
relations that the summons brings abditRather, it assumes another form, distant
from the core assumption that human agency caimked only to will or intentior

In certain ways this resembles the practices ofseon fabrication in a hospital
bureaucracy, as described by Jacob, where agekey tgp the form of submission to
the hospital bureau’s rulé¥’

Along the same lines, Riles’s description of thegices of posting of
collateral for the global swap markets in Tokyo whohow many aspects of the
routine practice of swap trading are organized padormed around specific pre-
printed forms. Accordingly, she remarks that legatuments work as “technologies
for engaging in a communicative routine” which dets “of a set of material
practices of document production, filing, and exa®—practices that in turn call for
further practices, further documenté® This routine, however, is enabled not by a
shared set of norms but by the forms’ aesthetieriaf** which demand from their

users specific forms of behavit?. In this sense, Riles remarks that “the document

218 jacob, “Form-made persons,” 253.

*"yablon, 1350

218 See: Marilyn StrathertRroperty, Substance and Effect: Anthropologicalagsson Persons and
Things,17; James Leach, “Modes of Creativity,”Tnansactions and Creations: Property Debates and
the Stimulus of Melanesi&rich Hirsch and Marilyn Strathern eds. (New Y,atkford: Berghahn
Books, 2004) 152.

1% jacob, “Form-made persons,” 263-4.

220 Annelise Riles, “The Anti-Network: Private Glob@bvernance, Legal Knowledge, and the
Legitimacy of the State American Journal of Comparative La&v6 (Summer 2008): 605-630, 620.
See, also: Annelise Riles, “[Deadlines] Removing Brackets on Politics in Bureaucratic and
Anthropological Analysis.”

221 As Riles notes, unlike letters, legal opinionseenail messages, printed forms are distinguishable
by their “very rigid aesthetic standards.” RiledyérAnti-Network,” 620.

#2«One chooses the law that applies to the ISDA eramgreement by circling the proper word; one
delineates who is the responsible contact persotihéagreement by completing the relevant boxe Th
form is not set out to be read; it is presumed that‘users” (the term is significant) will jump te
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prefigures, and makes possible a set of exchangf@sed by the particular kind of
knowledge at issue, technical knowledde.

What can be said of legal forms also can be apptieiiles. Every file note,
explains Visman, “indirectly contains a commaritf"files hold imperatives that set
off chains of reaction&> formulas that enclose themselves the executiooffafial
acts: for instance, as in the case of my file,itoutate the file for Justices’ opinion, to
grant me access to read the file, to send thaditbe Court’s archive when the legal
process was finished, to take the file out of thehi@e upon my request, all
proceedings that reflected my file’s own progressf8 “Reporting the execution of
an order triggers the next one,” notes Visman, foggnout the double orientation of
an executed command: “it generates the next commadahotes its own execution. It
is both imperative and informatiorf®’

Either directly, as in the case of Riles, or nd,im Yablon’s and Visman’s
works, in my opinion, they all resonate with paggds developed within of Science
and Technology Studies (STS) about the charactersoiéntific and technical
knowledge. Specifically, Bruno Latour’s effort toderstand the character of legal
knowledge by focusing on the material quality oivlaaking—the production and
passage of legal texts, opinions, drafts, repdintst, make up the legal decision—as
observed in his extensive empirical study of tBenseil d'Etat?® STS, and in

particular ANT (Actor-Network Theory), refuses taagt any “epistemological

blanks, and complete them, most likely in the ottiey appear. The collaboration made possible by
the printed form is certainly consequential, inesttvords, but it is also normatively and socialiint”
Ibid.
223 |pid.
224 cornellia VismanFiles: Law and Media Technolog8.
225 (i

Ibid.
226 As a matter of fact, | was able to track down wias reviewing it, in whose office the file was at
different times, even though | was not alloweddoess it due its “circulating” status. Fieldnotes,
December 22, 2005; March 16, 2006; June 2, 2006.
227 \Jisman,Files: Law and Media Technolog8.
228 | atour,La Fabrique du droit See, also, Chapters One and Four of this dieTt
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privilege to human actor§® Indeed, in the approach to the study of scientific
knowledge production that ANT advances, human, nséifie and technical
instruments, and even theory, emerge through thgshhey do; they are treated all as
inputs, actans, parts of the network of knowledge productfdh.This insight,
however, does not mean to just ascribe human agenopnhumans because that
would imply there is a true agency and a false’dhimstead, “the point is to focus on
the enrollmentof humans and nonhumans in the production of ensiic (or a legal)

fact."2%?

(italics in the original). As | noted in the inthaction to this dissertation, |
find this insight particularly helpful as a methémigical approact® as it furthers the
appreciation of legal knowledge as part of a langetwork of knowledge practices
rather than as an isolated outcome—the judgmentth@rcreativity of individual
agents.
Focusing on the Means

The clerical movement of files that | encounteredhiw the Argentine
institution produces an effervescence of paperingctices that are manifest in

different interventions performefr andin the dossier: resolutions, legal opinions,

memoranda, reports, conclusions, and exchanges gamudicial bureaucrats.

222 Ron Levi and Mariana Valverde, “Studying Law bysAsiation: Bruno Latour Goes to the Conseil
d’Etat,” Law and Social Inquirg3:3 (2008): 805-25, 809.

230 «The great interest of science studies is thigrsf through the study of laboratory practice, ynan
cases of the emergence of an actor. Instead ¢ihgfavith entities that are already componentsef t
world, science studies focuses on the complex antt@versial nature of what it is for an actor tome
into existence. The key is to define the actomfbat it does—its performances—under laboratory
trials. Later its competence is deduced and madeopan institution. Since in English “actor” iten
limited to humans, the word “actant,” borrowed frgemiotics, is sometimes used to include
nonhumans in the definition” Bruno Latolandora’s Hopg303.

231 Bruno LatourReassembling the Social, An Introduction to Actetvidrk Theory (Oxford: Oxford
University Press, 2007), 55.

232 evi and Valverde, “Studying Law by Associatio809.

33| agree with Riles, and Levi and Valverde thasime ways Latour’s highly empiricist claim sets up
the limits to his account of how truth is produd@edaw as he ends up making more general truttmdai
about the manufacture of law from his observat@trtheConseil See Annelise Riles, “Comparative
Law and Socio-Legal Studies,” ithe Oxford Handbook of Comparative LavMathias Reinman and
Reinhard Zimmerman eds Oxford: Oxford Universite$%, 776-813, 811; Levi and Valverde,
“Studying Law by Association.”
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Documents are attached (as different layers, on@wbthe other) in the order of
circulation of a given file, to the point that mytgects tend to measure the size of the
file by the “thickness” of the layering. Thus, Hfdare are different legal opinions on a
case, all of them are probably enclosed in theidobskrough their accompanying
memoranda, each of which explain the reasons ferdifferent judicial decisions
proposed in the same cddé.Additionally, my interlocutors in the Court, mostl
clerks, tend to give an account of their own lawmgkpractices—and in general of
the Court's—in terms of this continuous movement dafcuments: dossiers are
documents that constantiypme into their offices for review, ando outfor others’
(other clerks and judges) reviéWw. Therefore, this constant circulation of files agyse
as both the engine and demise of judicial bureasigoeactices.

The “collective manipulation of the dossier,” that the review, discussion,
and deliberation on the dossiers that circulat@iwithe judicial apparatus, becomes in
Latour's view the essential component to understaod the law, or rather the
Conseil d'Etatworks?*® For Latour, the passage of files entails a complexess of
transformation through which facts become annexsdembled, juxtaposed to the
preceding legal text, and ultimately transformexdttie point that he compares this
transformation with the workings of an industriailer 23’

In other words, the textual process that the catboh of files generates in the
Court’s routine makes visible files’ capacity toeogte as a technology of bureaucratic

action, as a means to an end: the legal decisites, indicates Visman, work toward

234 These documents are not attached to the mainedassially; rather, they are enclosed in an
accompanying yellow paper folder that circulatemglwith the dossier. See Chapter Four of this
dissertation.

233 Interviews, October 21, 2005; November 2, 2005;dDeber 16, 2006; January 30, 2007; February
13, 2007, July 25, 2008;

236 5j |'observateur est myope, le droit est procéduegil pour ceil, dent pour dent... En suivant
obstinément nos chemises cartonnées, en remarcpranient elles se chargent, se plissent et se
nourrissent, en notant les placards, bureaux, asulmaves, fauteuils ou chaises sur lesquelsofale
vieillir, nous repérons les différents métiers cun€eil. Latourla fabrique du droit96.

3 |bid. 105
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the law; “they lay the groundwork for the validit§ the law,”® but they are not the
law. However, by focusing on files’ mundane exemutof the legal procedure and
official acts, one is allowed to access legal kremgle from instances that remain
impervious to the analysis if one concentratestendtudy of the law itself—of its
ends. Yet, as | elaborate further in the next adrapthese instances are moments of

knowledge creation and expansfo.

238 Cornellia VismanFiles: Law and Media Technologg3.
239 gee Chapters Three and Four of this dissertation.
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CHAPTER 3
THE FORMS OF LEGAL EXPERTS

This chapter builds upon another artifact of ldgadwledge-making practices:
the subjects of the practices of adjudication,ra®entered in the Argentine Supreme
Court. The attributes of judicial officials, theglationships, and the manners in which
they decide have been widely examined by sociotlegaolars, as in Critical Legal
Studies and Law and Society literatures. Howewaher than assuming—as in many
of these analyses—that these subjects, in partijudges, are ideological actdf®,or
that their behaviors are guided by political instsé** here, | want to “step back” and
look at instead the persons and relations thapthetices of legal knowledge-making
unfold within the judicial bureaucracy.

| focus my attention on law clerks, whose figuralbeit conceptually present
in any description of the judicial organizatione aronetheless often overlooked when
the study privileges the analysis of the legaislen or modes of legal reasoning, and
hence, assigns judges the most salient role. Fhisnview, law clerks are typically
perceived and portrayed as impersonal and integdadie in the bureaucratic logic.

My account, in contrast, suggests that law clerksrat clothed in the aporia
of bureaucratic indifference. Rather, they emerg@r@minent figures of day-to-day
legal bureaucratic practices. Clerks, as | expha&low, can work either for a Supreme
Court judge or for one of the Court judicial searggs. They draft legal opinions,
write memoranda, conduct research, and even may provate “hearings*? with

counsels and the parties to a case. But yet, Iseefo describe them as merely

240 5ee: Duncan Kenneds, Critique of Adjudication: Fin déiécle (Cambridge, Mass: Harvard
University Press, 1997).

2! gee, e.g.: Gretchen Helmi&gurts under Constraints: Judges, Generals and iBeggs in
Argentina(Cambridge: Cambridge University Press, 2005).

242 see Chapter Five of this dissertation.
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assistants to the judges, who may help them brimgutaan outcome: the legal
decision or judgment. Therefore, to appreciate dbwial dimension of the clerks’
figures as they unfolded in my fieldwork, | propageexamine their interventions
within the judicial bureaucracy; specifically, to ¢pack to the quintessential practice
of file-making as described in the previous chapitaieed, files, as analytical tools,
may enact different forms of knowledge of thesejetb of bureaucracy, which,
particularly in the Argentine context, may conttiddto move beyond the modern/pre-
modern, objective/subjective, stable/erratic diohaes through which legal
bureaucrats’ behaviors are often depicted. In otherds, a look at the Court’s
documentary practices enables a more differentigedrayal of the knowledge
relations that develop among judicial bureaucrats.

Law clerks are first encountered through a scheihaia/esion of labor based
on the clerical posts they are formally assignethiwithe judicial structure. In this
light, I will argue, making connections with Mani\Strathern’s ethnography of

Melanesig®*®

that the figures of clerks become palpable thinoig documents they
create throughout the judicial process. But yedwiing again on Strathern’s insight, |
will also argue that the fact that clerks beconsgole from the vantage point of these
documents does not preclude them from also bemdered apparent and cognizable
from another point of view'* which, however, is not accessible to outsidersntr
this internal point of view, also instantiated by tcirculation of documents (files),
clerks are apprehended not as documents but asngdtemselves. Using a clerk’s

account of her work, I will attempt to connect thgerspectives.

243 Marilyn StrathernThe Gender of the Gift. Problems with Women andRros with

Society in MelanesiéBerkeley, CA: University of California Press, B)8

244 gee, e.g.: Annelise Riles, “The Legal Person: AthPopological Approach to Corporate Debt”
(paper presented at the conference “Legal KnowleageAnthropological Engagement” in honor of
Professor Marilyn Strathern, Cambridge, U.K., OetoB-4, 2008).
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Encountering legal expertise: law clerks

In addition to the seven Justices—so-callathistros (ministers) in the
Argentine judicial lexicon—who currently sit on thench, there are several lawyers
who work for the Court. Lawyers may clerk for a @odustice as his or her staff
attorney, in which case they work as law clefsescretarioor prosecretario letradp
in a Justice’syocalia,that is a Justice’s office. Alternatively, lawyers may wolka
as law clerks for one of the eight Court judici@cretaries or judicial desks
(secretarias judicial@seach of which is chaired by a Court clerk, so-cbdecretario
de la Corte Supremar justsecretario>*® and specializes in a different branch of law.
Accordingly, the firstsecretariahandles Civil and Commercial Law issues; the
second, cases on Civil and Social Security Law;tthel entertains Criminal Law
matters; the fourth, Administrative Law or Publiav; the sixth, Labor Law; the
seventh, Tax Law, Customs and Banking affairs; #rel eighth studies cases of
original jurisdiction. The fifth, which had beenaitive for years, was recently “re-
launched” as the secretary that handles “casesstfutional importance or of interest
for the public.?*® Additionally, there is @ecretariaof jurisprudence and comparative
law.

Both law clerks and Court clerks are calleehcionarios judicialegjudicial

bureaucrats, civil servants), which is indicatifeckerks’ high-ranking in the judicial
hierarchy. Indeed, as many clerks pointed out wihirst met then, law clerks hold

the equivalent ranking of first-instances jud§®&sand Court clerks are comparable to

245 At present only the desk of jurisprudence is @by a woman. Only 5 women have held the
position of Court clerk, two of them have beenliage of the desk of jurisprudence.

246 See Supreme Court bylaw No.18, May 30, 2006, httpMwcsjn.gov.ar/documentos/verdoc.jsp
(accessed March 15, 2008). Thicretariadoes not specialize in issues related to a péatitwanch of
law, but considers cases that either all Justicethe Chief Justice by himself, may deem relevant
public opinion, such as a class action on watelupoh issues, the annulment of laws precluding
criminal prosecution of human rights violators lre fatest dictatorship.

247 See; Supreme Court bylaw for the National JudjciBlecember 17, 1952, 224 Fallos 575 (1952),
section 10dis.
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appeal court judge$® The pairing of the figures of clerks with those jofiges is
actually materialized in the salaries that law kdeand Court clerks receive. What
seems more important to the day-to-day Court'stm@s, however, is the symbolic

capitaf*°

that these legal experts acquire through theioaason with judges—
competence, status, authority, are the salienurfeatthat differentiate clerks from
other judicial staff members’ Nonetheless, the following account by one of my
subjects, an ex-Court clerk who was appointed lasea court of appeal judge, about
her reasons for becoming a judge explains whatctupling of judges and clerks
actually leaves out:

Certainly | did enjoy the samstatusthere at the Court

as | am holding now as a judge and earned the same

salary as an appeal court judge; but after so ngaays

in the Court there is a moment in which you dowant

to write for another person; you want to have

jurisdiction of your own...Here, in the court of appeals

it is you, the judge, who holds the authority to

adjudicate, hergou sign your own decisipwhile in the

Court there is ‘another’ [the judge] who decidégjaes

not matter that you have drafted yourself the dewjs

what finally matters is wheakesit.?>*

248 |hid, section 88.

249 See: Pierre Bourdieu, “The Force of Law: Towa®oa&iology of the Juridical Field,”

Hastings Law Revie®8 (1987):805-53.

20 For instance, of the two “exclusive” (or privatelevators existing in the Court’s building, the
Tribunals’ Palace,Ralacio de Tribunalés one is assigned to Supreme Court Judges, anotliee to
the lower-court judges, clerks and other high-ragkudicial bureaucrats. See the Chapter Oneisf th
dissertation.

%1 nterview, December 10, 2006.
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The number of Court clerks and law clerks workibhgha Court has increased
gradually. This is particularly so for law clerké.In 1990, a Court-packing plan
promoted by then-President Carlos Menem (1989-1888))enlarged the Court from
five to nine Justice$” also expanded the number of law clerks dramayic&ibm
approximately thirty in the 1980s to over 150 by tmid-1990>* A few clerks
among those | interacted during my fieldwork (fréxagust 2005 to March 2007)
estimated their actual number to be about two redfdr

The post-enlargement Court (so-called “the Mene@dsirt’y*>® has been
highly criticized?®” However, these critiques focused on more norreativd political
aspects of the enlarged Court’s workings and datssiBut the enlargement also has

affected somehow the way in which judicial bureateimagined and performed their

252 The Court has been established in 1863; thedieskship position was created in 1865. See: Miguel
Danelian and Claudio Ramos Feijo6, “Secretariagihlds de la Corte Suprema de

Justicia de la Nacién]’a Ley Sec. Doctrina (B) (1990): 1218-1225.

%310 2006, Congress passed a law cutting down thebeun of Supreme Court’s Justices to five.
However, since the number of Justices was severedime this law was enacted, it, therefore, was
statutorily established that the Tribunal wouldcbenposed provisionally by seven members—and that
four (out of seven justices) would make majoriSee: Law No. 26183, December 18, 2006, B.O.
31055, 1.

%% gee: Horacio VerbitskyHacer la Cortg(Buenos Aires: Editorial Planeta, 1993) 75;

Gretchen HelmkeCourts under Constraints: Judges, Generals and iBegds in

Argentina,179.

%5 sabelli breaks down this number among clerks witoadly assist the judges and the
secretariasand other lawyers who, holding the position oflcde perform other kinds of jobs (i.e. at the
Court Library, the Court general administratiort, eHéctor E. Sabelli, “Cémo trabaja la Corte,”
Jurisprudencia Argentina Suplement@a007): 3-11.

256 Also called “the Menem’s Court,” since the postaegement Justices ended up grouping
themselves in a so-called “automatic majority, tigto the Menem administration’s position in eyer
pressing political issue decided by the Court. Beethan Miller, “A Typology of Legal Transplants:
Using Sociology, Legal History and Argentine Exaesplo Explain the Transplant Procegsyierican
Journal of Comparative Lawl (2003):839-885; Roberto Gargarella, “In seafch Democratic
Justice-What Courts Should Not Do: Argentina 19882 in Democratization and the Judiciary: The
Accountability Function of Courts in New DemoceariSiri Gloppen et al. eds. (London: Frank Cass,
2004), 181-197.

%7 See, e.g.: Rall Baglini, Angel D’Ambrosio etJljcio a la Corte(Buenos Aires: Mecanografix,
1993); VerbitskyHacer la Corte;Eduardo Oteizd,a Corte Suprema: Entre la justicia sin politica y

la politica sin JusticigLa Plata, Buenos Aires: Editora Platense S.R294); Alejandro Carrid.a

Corte Suprema y su independen@aienos Aires: Abeledo-Perrot, 1996); Roberto @Geelia,La

Justicia frente al gobierno: Sobre el caracter gantayoritario del poder judicia{Barcelona: Ariel,
1996); “In search of a Democratic Justice-What @8hould Not Do: Argentina 1983-2002;
Jonathan Miller, “A Typology of a Legal Transplan@retchen HelmkeCourts Under Constraints.
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sociality. As it emerges from clerks’ accounts,particular, those who entered the
Court in the mid-1970s, perceptions about the Casra site in which people knew
each other dominated the fieltf “each Ministro (Justice) had only one or two

clerks,?%°

a clerk explained to me. Another clerk, appeatimg kinship metaphor,
remembers the pre-enlargement Court afarmaily. “Every morning the justices
stopped by the clerks’ offices to check if evergthivas okay and to ask if we needed
anything...we were lika little family...with the Court’s enlargement, thignt out of
our hands..”?®® Remarkably, from another perspective, critical ttis clerk’s
invocation of kinship, a younger clerk makes seoisthe family metaphor in these
terms: “They [older clerks] speak about the ‘Coaft5’ (five justices), an elite
Court?® as the best Court ever, not because of its membeedlectual skills—
actually they were better—but because of the Cosie it was a small Court and
they knew one another?®? She continued, “ThougMenenism&2 changed many

things dramatically in the Court, for the worse,also made the Court a more

accessible placeé®

%8 |nterviews, December 16, 2005; November 29, 2@écember 22, 2006; December 22, 2006;
January 15, 2007; and January 30, 2007.

29 |nterview, January 15, 2007.

260 |nterview, December 22, 2006.

281 5ociologist Ana Kunz (1989) has elaborated orstiwal profile of the Argentine Supreme Court
Justices between 1930 and 1983. She inquires $pieces such as the justices” places of birth, legal
training, and social origins, exploring the workirgdations between justices” social origins andt the
attitudes toward religion, and that between magfis” social origins and type of government
(democratic rule or military rule) under which thegme to power. She also pays attention to the
Justices” ideology, their specialization in privatgoublic law, their scholarly activities and
involvement with academia and/or politics. Kunz dodes that almost half of the Justices of the
Supreme Court had been drafted from the higheslssicata (aristocracy and upper-class) during
democratic rule. The representation of these stegtehed almost the two-thirds of the total of the
Court members during periods of military rule. tdaion, Kun argues that the Supreme Court
magistrates” high participation in university teiaghhelped improve their prestiges-a-visother social
sectors that perceived such activity as a guaraftauthority and furthered the image of the Casrt
an elite institution (1989:30). Ana E. Kurimys Magistrados de la Corte Suprema de la Naci@&3(t
1983) (Buenos Aires: Instituto de Investigaciones Judsly Sociales Ambrosio L. Rioja,

Facultad de Derecho y Ciencias Sociales UniversigaBuenos Aires, 1989).

%2 Fieldnotes, December 19, 2006.

263 geesupranote 258.

%64 Following Kunz’s insights, one might interrogatlather the enlargement actually opened
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Notably, the idea of the Court as a family (or phéiciary, in general), is the
rubric upon which indigenous representations of Alngentine judicial system are
usually constructed. Indeed, kinship becomes auitioigs analytical category in
scholars’ attempts to explain not just the Couwt@rkings but also those of other
judicial instanced®® to the extent that it is presented as a compeipng-modern)
logic defying the judicial bureaucracy’s rationgfit® Accordingly, the judiciary is
portrayed as a double-faced body: on the one handnodern institution, a
bureaucratic apparatus, governed by universal amérgl rules; and, on the other
hand, a world of personal relations characterizgdabpervadingclientelismo (a
clientele, patronage system), status, and hierarthgse apparently contradictory
“worlds,” the argument goes, nonetheless operate irelationship of reciprocal
reflexivity: they feed and complement each offtéifFrom this point of view, kinship
is encountered in multiple forms within the judigig“it changes according to the
context and the actor who enunciates it9it can be defined in terms of blood (the
biological family); or “contingently crafted and oitized “for specificpurposes (i.e.
appointments and promotions), that is, as “fictikie'ship.”?®° It is even employed in a
metaphorical meaning when it refers to the “judiciamily” (“the union and

corporative defense of the judicial powet™.In my opinion, to assume kinship as an

the Court to lower social strata, as this cleridsaunt suggests. See: Ana Kuhas

Magistrados de la Corte Suprema de la Nacién (19983)

265 Maria José, Sarrabayrousse Oliveira, “La Juskeipal y los universos coexistentes. Reglas
universales y relaciones personales,Burocracias y Violencia, Estudios de Antropologiaidica, ed.
Sofia Tiscornia. (Buenos Aires: Editorial Antropgia, 2004), 203-41; Maria Josefina

Martinez, “Viaje a los territorios de las burocjudiciales. Cosmovisiones jerarquicas y apragac
de los espacios tribunalicios,” iDerechos humanos, tribunales y policias en ArgengiBrasil.
Estudios de Antropologia Juridicad. Sofia Tiscornia and Maria Victoria Pita (BasrAires:

Editorial Antropofagia, 2005), 167-183.

266 sarrabayrrouse Oliveira, “La Justicia Penal yuniversos coexistentes”

%7 Roberto Da MattaCarnavais, Malandros e HerdigRio de Janeiro: Ed. Zahar, 1980) cited in
Sarrabayrrouse Oliveira, “La Justicia Penal y loiversos coexistentes,” 204.

268 sarrabayrousse Oliveira, “La Justicia Penal yuloisersos coexistentes,” 211

269 Marie- Andreé Jacob, “The Shared History: UnkmagtFictive Kinship and Legal Processaw
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encompassing analytical category poses a riskhiranalysis itself: while trying to
make kinship visible—either rooted in biology; oade up by social practices; or yet,
as a symbol embodied in the “judicial family” metap—the analysis takes kinship
for granted. Consequently, kinship, more than afldence” on (or the “other face”
of) modern judicial reason, as previously definadtually becomes the logic that
drives the institution’s workings. In this respethe local judiciary is cast as a
distorted image of what a judicial systesmouldbe; and kinship becomes one of the
analytical variables through which the local isusicized. The comparison, therefore,
presents kinship as “a deviation of proper buresticipractices™’* in other words,
the gap between modern bureaucracy and the fomhich it is locally practiced.
Roles

The aforementioned separation betwgenaliasand secretariaghat | first
encountered through a detailed look at the judidiedctory, and later apprehended
pivots on clerks’ views of their work in terms ofeativity, instrumentality and
agency. Notably, this division of labor is enaciedelation to the clerical movement
of files within the judicial institution. For the st part, Supreme Court’s dossiers are
created upon the texts of appeals to lower cojutiitial decisions or upon lawsuits
that are filed before the Court directly. Moreovdnssiers are made up of every
bureaucratic matter involving the Court’s daily cgg@n, such as staff issues, payroll,
internal procedure and organization; budget admmatisn and managemefit
Leaving aside the empiricgluestion of whether a file entertainbareaucraticaffair
or ajudicial affair, files are ultimately circulated to the tloss for their opinion. Yet,

in most of the cases, and depending on the typgppéal in question, they are first

2! Annelise Riles, “Real Time: Unwinding technocragind anthropological knowledgeXmerican
Ethnologist31: 3 (2004) 392-405.
272 g5ee Chapter Two of this dissertation.
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reviewed by asecretariadetermined by the particular branch of law theecdsals
with. As an example, appeals involving lawsuitedilby bank depositors against the
“freezing” of their savings in U.S. dollars duriige 2001/2002 economic crisis are
sent to thesecretariaor desk that deals with Tax, Customs and Bankssgas for a
legal opinion before their circulation among thetihes. My dossier, given that the
subject matter was framed as an “administrativédiaat the outset, was sent directly
to the Court General Administration for review, datér forwarded to the Justices for
their opinions.

In this schemeyocalias(the Justices’ offices) are consistently depiasdhe
venue in which creativity “happens” or “flows,” waijudicial secretariasor judicial
desks are the “instruments” through which Justicesy the Court’s previous rulings
on similar cases. As secretariaclerk explained to me: “the role of tisecretariais
just technical; hence, the duty of thecretaria’sstaff is to offer the Justices all the
current available possibilities to help them readatecision on the new case.” Yet, the
opposition between creativitydcaliag and instrumentalitysgecretariasithat clerks
pointed out to me, evokes a very powerful imageemfretariasas the “guardians” of
the Court’'s precedents and of tkecretarias chairs (Court clerks) as “simple
executors” fneros ejecutorgswho manage the circulation of files and assig th
Justices in this proceedi§ “You know, aCourt clerk is arassistantwho gives the
orders is someone else [the judg€la Justice’s clerk argued, recalling in this way,
the existing “gap” between judges and clerks, malraut by the judge and ex-clerk’s
account discussed above.

In contrast to this, the data shows that those wbik for the justices do not

themselves seem bound by the Court's precederttee agcretaria’sstaff attorneys

273 Fieldnotes, October 4, 2006.
21 bid.
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do. Indeed, at theocalias “you canchoosg’ as one Justice’s clerk argued, furthering
this idea of creativity, which she experienced tses possibility to make “new” law,
leaving aside the precedeAt3In a similar sense, another Justice’s clerk statemi
can create the decision with theMinistro (Justice).?’® Yet, in the course of an
interview, a law clerk explained to me how she tadhange her discursive practices
according to the clerical post she held at the Gefirst she had been assigned to
clerk for the “Court” in asecretaria;and later, she clerked just for a Justice, in a
vocalia “In the first case, | had to address my legahapis to the entire Court, to all
Justices...l wrote my opinions to the Court adrestitution..; whereas in the second
case, | drafted the opinions only for feynistro ...1 had to write as if | were him ... |
wrote only for myself [the Justicéf’’

Nonetheless, as | observed, the scheme of crgatersusinstrumentality on
which my subjects draw is not as rigid as the degortrayal would lead one to
believe. On the contrary, it leaves room for baibtke and meaningful variations on
the roles my subjects depict, in particular, thgdayed by the clerks in the
secretarias For instance, a clerk of secretaria,whose account drew heavily on the
idea ofsecretariasas only technical bodies, told me that despitefséice she did not
work for any particular Justice, she had been éckill(consulted) directly by the
Justices on several occasions due to her expéamtigevery specific sub-field of law
(“very technical, with no political implications®® I return to this particular point
further below. Along the same lines, the chair ¢ of thesecretariasnentioned that
his supervision of the circulation of the file waardly a bureaucratic proceeding; in

some instances his intervention became a signffiteol for reaching a majority

275 Interview, March 3, 2006.
278 Interview, June 22, 2006.
27T |nterview, October 25, 2005.
278 Interview, August 18, 2006.
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opinion, he said to me very proudly. Equally proofdhis work, a clerk from a
secretariatold me about an opinion he had just drafted image (involving a
fundamental right issue, as he made it clear)iswiay:

Clerk: | drafted that opinion based on my phildsicgl

beliefs. | strongly draw on natural law, and theorzale

of the opinion cites natural law arguments. | contd

have done it, but | did it.

Leticia: So, why did you do it?

Clerk: Because | have to be congruent with myself;

because the Court has drawn previously on natava| |

and also there is a large tradition that precedgpre-

comprehension. | cannot put my personal beliety on

because | want to do it. | back my opinions on Hamas

of authors and on the Court’s case law with similar

arguments’®

As the above accounts suggests, the binacgliasandsecretariasvorks on a

discourse that both furthers and denies the autgrmfmhuman agents. Atocalias
agency is acknowledged by the (law clerks’) posigyitio leave aside precedents, and
to “create” the law. Agency and creativity, therefoappear as identical features, and,
implicit in this association is the assumption tagency—Ilike creativity—is linked to
will or intention?®° Now, turning to thesecretariasmy subjects’ discourses elaborate
on a form of agency that rejects the autonomy ahdmu agents by stressing the

technical and instrumental role of teecretarias staff attorneys, who come to value

279 nterview, September 4, 2006.

280 Marilyn StrathernProperty, Substance and Effet?; James Leach, “Modes of Creativity,” in
Transactions and Creations: Property Debates aredStimulus of Melanesiad.Erich Hirsch and
Marilyn Strathern. (New York, Oxford: Berghahn BapR004), 152.
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the constraints of their agency in the servicepaipering” things or being the voice of
the Court’s precedents.

Further, in the context of the practices thabserved within the Court, the
displacement of agency that operates instneretariasddraws attention to their clerks’
commitment to conform their workings to an ideal deb of adjudication. Here,
judicial bureaucrats are seen as operators of &imgor “operators of the law® as
they are commonly referred to in the literatureha civil law tradition. In this sense,
the constraint of agency that emerges in the cler&s of their work might constitute
a rhetorical tool for the maintenance of bureaucsacationality, sincet ultimately
works to cast these subjects’ workings on a rati@mal objective basis. In other
words, “they [Court bureaucrats] present a versibthemselves as they would like to
be seen,” to borrow Strathern’s terfi.An anecdote told by @ecretaria staff
attorney shows how this modality of agency is dgepmbedded in judicial
bureaucrats’ consciousness and social practicesdraft containing a legal opinion
on a case was sent back to #eeretariathat had drafted it because it conveyed the
opinion of the chair of theecretariarather than that of the Codft

Yet, one could find analogies between this modalftagency in which these
clerks see themselves as “instruments” and “mediatond what Miyazaki has termed
in his study of a community of religious practitews in Fiji, the “abeyance of

agency.?® According to Miyazaki, one way to understand agestmeyance is to view

281 30hn Henry Merrymarthe Civil Law Tradition: An Introduction to the L&gSystems of Western
Europe and Latin Americaecond edition (Stanford, CA: Stanford Universitgss, 1985).

282 gtrathernProperty, Substance and Effet®.

283 3ally Engle Merry and Donald Brenneis, “Introdoat]” in Law & Empire in the

Pacific, Fiji and Hawai'i ed. Sally Engle Merry and Donald Brenneis

(Santa Fe, NM: School of American Research Préx})2 3-34.

4 |nterview, November 2, 2006.

285 «\What makes religious rituals consequential isthetintentions of experientially inaccessible
entities from religious practitioners' viewpointtlthe limits placed, at least temporarily, on

their own capacity to make sense of events or #vein capacity to act.” Hirokazu Miyazaki, “Faith
and its Fulfillment: Agency, Exchange, and thedfijAesthetics of CompletionAmerican Ethnologist
27:1 (2000):31-51, 32.
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it as the ultimate strategic act of rhetorical rpafation®®® though he is far from

endorsing the conceptualizations of the abeyanagehcy as purely strategic—e.g.
either as an excuse for human agefiéypr as a tool for controlling risk&®
Subjects as Documents
In the internal organization of the judicial bureeacy, persons are easily

identified by the positions they hold inside thetitution. A careful reading of the
large Supreme Court’s Directorg(ia Judicia) was useful in this sense. People are
listed in alphabetical order according to the fiord they are assigned within the
institution, which helped me outline a scheme ofision of labor within the
institution and orient my inquiry. My encountertiijudicial bureaucrats worked
largely on the basis that their names were refewade by their colleagues or found
in the judicial nomenclature due to the posts thesmple held and the functions they
were said to perform in the judicial apparatus,if@gtance, clerks study the cases and
draft legal opinions; judges decide upon thesetslraf

Underlying this view, furthered by the clerks’ aloslescriptions about their
workings in the Court, is the notion that persond things are interchangeable; that is
to say, the subjects of decision-making practiaesapprehended through the texts
and documents they create; in other words, pemm@%bjectified” by the things they
produce?®® From this perspective, the subjects of judiciahgtices are narrated,
described, and understood through their intervestio the judicial process, which, as

I mentioned in the previous section, take placéhiwithe contours of the dossier.

% bid., 42.

87 Michael HerzfeldCultural Intimacy: Social Poetics in the Nation-&aNew York and London:
Routledge, 1997). Cited in: Hirokazu Miyazaki, “Baand its Fulfillment: Agency, Exchange, and the
Fijian Aesthetics of CompletionAmerican Ethnologis?7: 1 (2000):43.

288 \Webb Keane, “The Value of Words and the Meaninghifgs in Eastern Indonesian Exchange,”
Man (n.s.) 29:3 (1994):605-629. Cited in: Hirokadiyazaki, “Faith and its Fulfillment: Agency,
exchange, and the Fijian Aesthetics of Completid3,”

289 strathernThe Gender of the Gift.
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Consequently, creativity and instrumentality aréegaries which might work for
either persons or their labor, in the understantiiag) persons can be identified by the
documents they make. This point is illustrated blaid\ Pottage (building his
argument on Marilyn Strathern’s ethnographic anglogThings [in a commodity
economy] are cast as independent forces in thedward the agency of persons is
distinguished or disclosed by their interventionsaor modifications of these forces.
The agency of persons is therefore understood rmsteof an idiom of labor, or
productivity, so that personal relations are relifie the composition of things®°
In Marilyn Strathern’s view, objectification is derstood as “the manner in

which persons and things are construed as haviog Vihat is, are objects of people’s
subjective regard or of their creatiofi” Moreover, in Strathern’s account,
objectification becomes a basis of comparison betwévo economies—Euro-
American commodity economy, on the one hand; anthiMsia gift economy, on the
other—with the assumption that this artifact enabdmultaneous perceptions of
similar and different process in eaChAs Pottage explains, Strathern’s ambition is to
enact an analogical counterpart to the cultural@larof Euro-America, a perspective
from which the presuppositions and contexts of dmahain can be made visifi&,

If we take symbols as the mechanisms through which

people make the world known (objectify it), these

mechanisms themselves may or may not be an explicit

source of their knowledge practices. The commodity

logic of Westerners leads them to search for kndgge

about things (and persons as things); the giftclagfi

290 pottage “Persons and Things: an Ethnographic Ayyal&Economy and SocieB0:1
(2001):112-138, 114.

291 StrathernThe Gender of the GjfL76.

292 |bid.

293 pottage, “Persons and Things: an Ethnographicoyyal
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Melanesians to make known to themselves persoms (an

things as persons). For the one makes an explicit

practice out of apprehending the nature or characte

(convention) of objects, the other their capaleiitior

animate powers (invention). If | call these pragsic

reification and personification then, in the firsase

people are making objects appear as things, in the

second as persofs.
Role Players

Strathern’s description about these two modes ¢datification, of persons

and things in commodity and gift exchange econontekps elaborate on the different
perspectives from which the subjects of bureaucatactices become apparent and
cognizable. Accordingly, as | indicated above, subjects of Court documentary
practices are mostly regarded through their inte&igas in the files. Personhood,
therefore, is grasped in the practice of “papetitigat is, in the practice of creating
the judicial dossier. However, from another poirit view, this commonsensical
routine of circulation of files may also render thebjects of Court documentary
practices visible, not just as objects or things, ds relations and persons. In other
words, if persons can be grasped through the fairtbe things they produce, as
previously described, they also may be revealgoeasons, that is, “as positions from
which people perceive one anoth&”Here, | have in mind the relations of
knowledge that the circulation of files discloséspugh in a mode in which they
remain concealed from vief?® From the vantage of these relations, the subjgdtse

legal bureaucracy can be seen in their qualitelaitions/persons.

29 strathernThe Gender of the Gjf176-7.
295 StrathernProperty, Substance and Effets.
296 gee Chapter Four of this dissertation.
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Under the gift exchange logic, Strathern arguescifip relations are created
“through the separation of persons from one antitlaed, it is through relations that
persons are defined in respect of one andtHesut “relations are personified in the
separation of persons to the extent that persantifue to) (thereby) have an effect
on one another’®® Gifts, she explains, reify or objectify the capiesi and powers
contained in persons/relations. Relations are “emdowith effect, in anticipation
of—or in commemoration of—being activated,” althbughe effectiveness of
relations “depends on the form in which certaineck§ appear’®® | do not seek to
compare Court dossiers with Hageners’ wealth items;the circulation of files with
gift exchange rituals. However, in one sense thiglagy may work: it indicates a
similar aesthetic effect. Accordingly, the dossiée the transacted resource in the
gift, holds out the possibility to elicit and acliza personal capacities.

As | explained in the previous chapter, regardi#ssow files are initiated”
the practices of the various figures involved it@oment-making seem to converge in
one particular action: the practice of file cirdida (circulacion del expedienteThe
circulation of the dossiers is manifested in défgr dimensions: materially, in the
guotidian passage of carts saturated with filesahapulled by the Court’s staff along
the corridors of thePalacio de Tribunalegthe Palace of Tribunals, home of the
Supreme Court)—an aesthetically powerful rituald arnirtually, in the check of

electronic records. Both rituals lend regularity tioe file circulation practice,

297 A useful way of thinking about Strathern’s argunisrthrough the relationship between donor and
recipient, which she takes here as paradigmatics fh each distinguishing himself from his partre
in order to undertake the transaction—that thetieiahip between them becomes visible. Each acts
\Z/gigth the other in mind.” Strather®roperty, Substance and Effet6.

Ibid.
299 |bid.
300 A5 | explained above, Supreme Court’s dossiergianerally created upon the texts of appeals to
lower courts’ judicial decisions or upon lawsutst are filed before the Court directly. Additidyal
dossiers are made up of every bureaucratic mékeny request to conduct research in the Court.
See Chapter One of this dissertation.
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guintessential to any bureaucratic organization,kinta both the institution’s
documents and subjects knowable.

In addition to this, | also explained that the mialecirculation of files within
the institution produces an effervescence of tdityutnat manifests into resolutions,
legal opinions, memoranda, reports, conclusionsunhents are attached—as different
layers—to the dossier. This clerical movement &dsfican be tracked through the
check of the Court’s electronic recoriwhich makes possible, as in my own case,
to follow up the status of dossiers. However, ia frocess of tracking down one’s
file, one is presented with a version of the filewhich allbut its ends—or the file’s
top (an appeal or a lawsuit) and bottom (a decisiottherfinal ruling in the case)
layers—remain concealed from view. In other wotts, whole argumentative sphere
is missing. | am not interested here in uncovetimgconceptual structure of Court’s
judgments that the apparent “bifurcation” of itsalirsive practices may articulafé;
nor in the “meaning” and the “politics” underlyirtgese document8® | examine
extensively these aspects in the next chafteRather, by pointing to the documents
that bureaucratic practices veil, | elaborate om ittode in which documents make
persons and relations visible within the contourshe judicial apparatus. From this
perspective, the composite of arguments, opiniocoas¢lusions, and even the recount
of facts usually assembled in the memorandum tbebrapanies the legal opinion

(proyecto de sentengian a case, are relevant not so much as the foiomdaf a

301 A Court’s bylaw enacted in 2003 establishes tHalipation of Court’s dossiers. See: Supreme Court
bylaw No. 35, December 11, 2008{p://www.csjn.gov.ar/documentos/verdoc.{sgcessed July 15,
2007).

302 For a discussion on this subject, see Mitchel 68.S-1.’E. LasserJudicial Deliberations: A
Comparative Analysis of Judicial Transparency aeditimacy (Oxford: Oxford University Press,
2005). See also Chapter Four of this dissertation.

393 Annelise Riles, “[Deadlines]: Removing the Bracken Politics in Bureaucratic and
Anthropological Analysis,” irDocuments: Artifacts of Modern Knowledge, Annelise Riles (Ann

Arbor: University of Michigan Press, 2006) 71-92.

304 See Chapter Four of this dissertation.
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decision that may or may not be accessible to stheut as the forms in which
persons unfold and are “constituted as personsgard of others®°

This insight was first suggested to me by the Cofiiter's denial of access to
the rationale of the decision on my dossier, onbidiss that the documents containing
such a rationale were only for internal circulatinmom which | was excluded in my
petitioner capacity’® Later, this idea about the subjects of the judlibireaucracy
becoming apparent not in the form of the documenéy create, but as persons
themselves, was even more palpable in these ssbjeain descriptions of the
circulation of files. For instance, in one of theerviews that | conducted with law
clerks, one of them (a Justice’s clerk) stated thatmemorandum enclosed in the file
was something “written to us®” meaning by "us" the people who study the case and
write legal opinions. She explained further: “tresse must be studied, and the memo
reflects such study; it is to persuade the othes, geople who will read the file.”
Indeed, thememois perceived as the venue that makes discussisesiljje, since
arguments and counter-arguments are deployed amalusted beyond the external
scrutiny®® But more importantly, as | describe below, it fisthis commonsensical
bureaucratic practice of writing, amending, anctaiding memoranda through which
the subjects that create these documents areedlicit

In the secretariasmemoranda are generally initialed, a practice tiwatonly
enables identification through the physical preseat the author’s initials on the
document® but according to some of the law clerks also evigs thesecretaria

chair’'s (Court clerk) deference to his staff lawgygrrofessional skills. At one of the

305 strathernThe Gender of the Gjf275.

306 gee Chapter Four.

%7 Interview, June 20, 2006.

308 |nterviews, October 21, 2005; February 14, 200&p0er 30, 2006.

309 see: Mario Biagioli.“Documents of Documents: Stiss’ Names and Scientific
Claims,” inDocuments: Artifacts of Modern Knowledgel. Annelise Riles (Ann Arbor:
University of Michigan Press, 2006), 127-157.
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secretaria a law clerk who had held previously a clericabtpat a Justice’s office
confessed to me that her newly adopted practiceittdlling her memoranda actually
helped her overcome the feeling of being pulleckldacher relocation from gocalia
to a secretaria.“Initially, |1 felt like a sort of political devalugon (devaluacion
politica);” and she explained to me that clerking for aidaamplied some managerial
advantages for her: “if you need something it istiiiely that you get it faster if you
work for a Justice than in any other place in then®€™'° However, she told me that
she had realized that to work insacretariawas good “because you am®t an
anonymous person anymor&¥ She recounted that as a Justice’s clerk she used t
work in a team and that her drafting of legal opins for the Justice was a collective
rather than an isolated effort. In contrast to,this a secretaria,you have to sign in
(to write your initials on) your work for it to bientified and criticized by otherd®
In her view, this act of identification made hefggin her colleagues’ “recognition”
and “respect” as an expert in her field of law;€fheven praised my writing,” she
proudly confided to mé&*®

In this context, the name of the author of the llefpcument (the clerk) may

unfold the same ‘“indicative” and “descriptive” fuitms as proper namé¥.

319 |nterview, February 14, 2006.

311 | pid.

312 |bid.

313 |bid.

314 Biagioli recalls Foucault’s insight on the functioof the author’'s name, as described in referemce
proper names’ own functions. Building upon Foucawdssociation between the proper name and the
author’s name, | extend it to a memorandum in lgftthe observed effects of these documents.

As Biagioli recounts, Foucault finds proper namethbindicative and descriptive; though they “can
also function as a label that does not refer tospegific person and yet constitutes a certain lnddy
texts as a unified whole,” Mario Biagioli, “Documsrof Documents: Scientists’ Names and Scientific
Claims,” 138. In Foucault’s view, Biagioli noteébese multiple functions of the author’'s name cdfle
different operational logics in regimes of fieldsdadisciplines. Nonetheless, in contrast to Foutsaul
empirical assertion that the scientific method “Bagplanted the name of the author as the entity
demarcating scientific texts from other kinds ofrkgy” Biagioli argues that “the name of the scisnti
has always remained crucial...the author's name raag become ‘banal’ in modern science, but its
role is more crucial than ever.” Biagioli, “Documsmof Documents: Scientists’ Names and Scientific
Claims,” 140.
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Nonetheless, that the clerks’ names are actuaiynstd on the documents that they
make becomes incidental to the “individuating” effef these documents in their
bureaucratic circuit within the Court. As a fewr&ke mentioned to me, they were able
to identify who wrote the memoranda on the casebeif specialty (e.g. public law,
banking) even where the writer’'s identity is nosalbosed. “There are many people
here, in the Court, buve knoweach other?® was one clerk’s explanation for her
ability to identify the authors of anonymous menmola and legal opinions that come
for her review. In other words, regardless of théhar's name on a given document,
the bureaucratic knowledge acquired through théimzation and specialization of
tasks in long term office® supplies the basis for identification and recdgnitIn this
context, authorship, if claimed by the subjectd traate these documents, does not
entail an exercise of ownership of individual lalworof a particular piece of work.
Rather, it becomes a mode of making personal cigsmaiisible and recognizable
among peers. A law clerk summarized this recogmgi@ffect in terms of trust and
confidence. As she told me, the fact that she ke wrote a memo in a case that
came for her review would influence her level ohfidence about the legal analysis
and solution that person proposed in the docuniekhow the person,” she said to
me, “I know how she works, how she thinks, and ls@nous and reliable her work
can be...If | trust her, it is most likely that | Wdgree with her legal opinion about the
issues discussed in the case; but if | do not shareopinion, | am sure that she
reached such a conclusion because she saw thiaigprbably | have overlooked at

first sight.”

313 Interview, June 22, 2006.

316 Mirjan R. DamaskaThe Faces of Justice and State Authority: A Comipsgapproach to the Legal
ProcesgNew Haven: Yale University Press, 1986)

317 Informal conversation, April 18, 2008.
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Putting the pieces together

At this point, | would like to return to the degaion that one of my subjects, a
law clerk, made of her work at one of the CousesretariasAs she explained to me,
her role in the Court consisted of giving expentied on a very specific and technical
sub-field of law, “with no political implications.She provided this emphasis to make
it clear that she would keep herself apart from ‘@xyernal” influence (whatever it is)
that, in her view, might compromise her judgmentr istance, she would not meet
the counsels or the parties of a case to hearnaily their arguments, an ordinary
practice in the Argentine Court: “I don’t need thftime parties’ arguments] to reach
my opinion in a case...l read every file page; | readrything that is written [in the
file]; and what is not, that will not make me changy mind.**® Likewise, if she had
to choose between her clerical post at seeretariaand a clerical position for a
Justice in particular, she would decide to mainkeen current position, as it would be
difficult for her to keep her legal expertise ifesivorked at aocalia: “Justices’ clerks
have to be more versatile,” she asseftédh this clerk’s view, clerks’ meetings with
the parties, or even her potential abandoning of filedd of specialization are
perceived as “a failure of knowledgé*>—a failure of her own knowledge and unique
role as a legal “technician”™—as these circumstanegsesent a “deviation from
proper bureaucratic practice€” that is to say, from rational and objective
adjudication.

While describing her professional tasks, this cledisted on the idea that she
gave only technical legal advice, that she drafigethinical legal opinions and that she

discussed only technical issues in the memorandansbte for the Court; she even

318 |nterview, August 18, 2006.

319 1bid.

Zz(l’ Riles, “Real Time: Unwinding technocratic and angological knowledge,” 396.
Ibid.
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saw herself as a technici2ff. Consequently, the clerk gives an account of hiersel
through her interventions in the process of juditaavmaking: the documents she
produces. From this perspective, these documertshar means through which the
clerk's knowledge is unfolded and apprehended. them words, she becomes
knowable in terms of her labor or productivity withihe legal bureaucracy.
Nonetheless, as | described above, another wayhiohwthe subjects of this
regime of documentary practices are made appasemiot in the form of the
documents (things) they create, but as personsstiges. Files stage a relation
between the participants of these documentary ipesgcthrough which their personal
capacities are elicited and actualized. From tlisitpof view, which the practice of
adjudication keeps concealed from view, each ppait is differentiated as a
particular person and apprehended in her or hisifspeapacities. Seen from this
perspective, the anecdote told by the same clesktahe Justices’ call for her expert
advice, also noted earlier, becomes even more mgfahi as illustrative of my
argument: “They [the Justices] have listened to tiney had confidence in me,” she
affirmed while recalling that episotfé This effect of individuatiotf* that the clerk’s
account points out takes places throughout thaiititbat files complete within the
Court. To put it in different words, the circulatioof files, imagined as a sort of
ceremonial exchange, supplies, “the context orcletor this constitutive display of
[personal] capacities’® However, as | have demonstrated, persons are not
immediately available; they are accessible dependin the forms in which they

appeat’® throughout the institution’s documentary practices

322 |pid.

323 |bid.

324 See: Stratherhe Gender of the Gift.

325 pottage, “Persons and Things: an Ethnographicoyyal 114.

326 |bid. See, also: Stratheroperty, Substance and Effect: Anthropologicaldysson Persons
and Things.
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CHAPTER 4
FILLING IN THE GAPS

The organization of the Argentine system of goweent, and of the
judiciary in particular, was inspired by the UnitBthtes Constitutio’?’ and even the
judicial review doctrine that grants courts the hawity to declare the
unconstitutionality of laws has been acknowledged the Argentine Court’s
jurisprudence as “implicit” in the text of the Cditigtion, mimicking the development
and tradition of judicial review in the United Staf?®

Drawing comparisons between the two systems—notm&ntion the
workings of the Supreme Courts of these two jucsoins—appears to be a

temptation that both scholdf$and even judicial bureaucrats in my field canesist.

327 see: Argentina’s Constitution, Second Part (Auithes of the Nation), Title 1 (Federal
Government), First Division (on the Legislative Rajy Second Division (on the Executive Power) and
Third Division (On the Judicial Power). In partiaul Section 108 of the Constitution (on the
organization of the national judiciary) establistiest the Nation’s Judicial Power “shall be vested
Supreme Court and in such lower courts as Congnegconstitute in the territory of the Nation,”
Argentina’s Constitution, Second Part, Title I, thDivision (The Judicial Power) Section 108.
Sections 116 and 177 establish the issues thatrfdkr the jurisdiction of federal tribunals, indig

the Supreme Court.

328 Despite the fact that the Constitutional text deessgrant the judiciary the authority to makerzafi
judgment on the constitutionality of laws, this povhas been acknowledged through the Argentine
Supreme Court’s jurisprudence as “implicit” in tiegt of the Constitution; thus imitating the
development and tradition of judicial review in thaited States introduced by Justice Marshall's
opinion inMarbury v. Madisoril Cranch 137, 5 U.S. 137, 1803 WL 893(U.S. Disi.)C2 L.Ed. 60.
The Argentine Court received the doctrine of jualiceview in “Sojo,” C.S.J.N. 32 Fallos 120, 136
(1887) although the circumstances surroundingdase had nothing in common with thoséMatrbury
v. MadisonSee Carlos Nindlhe Constitution of Deliberative Democra@yew Haven: Yale
University Press 1996), 3; Jorge Reinaldo A. Vanhdsoria Constitucional Il:'Supremaciay Control
de constitutionalidad, 110-113 (Ediciones Depalmams Aires, 1976). See, also, Alejandro Carrio,
La Corte Suprema y su independen@aenos Aires: Abeledo-Perrot, 1996). NonethelisdMiller, it
was the composite resulting from the decisions hettie trilogy “Sojo’, “La Torre ”, C.S.J.N,, 19
Fallos 231 (1877) and “Acevedo”, C.S.J.N. 28 Fallos (1885) which accounted for the Argentine
Supreme Court’s practice of following U.S. Supre@mirt’'s precedents as source of authority (or even
of legitimacy). This influence, notes Miller, begendecline in the late 1890s. See Jonathan Miller,
“The Authority of a Foreign Talisman: A Study of&J.Constitutional Practice as Authority in the
Nineteenth Century Argentina and the ArgentinaigeE Leap of Faith,’American University Law
Review46 (1997): 1483-1572, 1542-1566.

329 See, e.g.: Alberto B. Bianchiyrisdiccién y procedimientos en la Corte Supremédos Estados
Unidos. Andlisis de los mecanismos procesales quemplea la Corte argentin®@uenos Aires:
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What is more, being that the U.S. Court’s workiags the source of inspiration for
the Argentine judicial system, they have becomemany senses, the ideal against
which the workings of the Argentine tribunal areecked. Accordingly, the role,
status, and number of clerks in the U.S. Court,ttiieinal’s exercise of thevrit of
certiorari and the control it exercises upon its docket,treetice of delivery of oral
arguments before the bench, #imaicus curiaemechanism, and, to a lesser extent, the
stare decisigloctrine followed by U.S. courts in general, aseally the features that

prompt a comparison between the two institutiffisNotably, in this comparative

Editorial Abaco de Rodolfo Desalma, 1993); Genaaori@, “Don Quijote en el Palacio de Justicia (La
Corte Suprema y sus problemad)d’Ley T 1989-E Sec. Doctrina, 1131-49; Carlos S. HagtCorte
Suprema y la Evolucién de su jurisprudencia. Legddases y Holdings. Casos Trascende(Begnos
Aires: La Ley, 2004); Jonathan Miller “Judicial Rew and Constitutional Stability: A Sociology ofeth
U.S. Model and its Collapse in Argentin&lastings International and Comparative Law Jour@al
(1997): 77-176; Augusto M. Morellba Corte Suprema en el Sistema Poli{{Baenos Aires:
LexisNexis, Abeledo-Perrot, 2005); Eduardo OteizaCorte Suprema: Entre la justicia sin politica y
la politica sin JusticigLa Plata: Editora Platense S.R.L. 1994); Héctds&belli, “Como trabaja la
Corte,” Jurisprudencia Argentina Suplemento (1113¢2007); Julio Oyhanarte, “Historia del Poder
Judicial,” Todo es Historig61): 86-121 (1972).

339 One of the most obvious points of comparison efwlorkings of these two tribunals is the number
of cases that the Argentine Court decides annualha-visthose that the U.S. Court entertains during
the same period. In this respect, scholars useailyhasize the Argentine Court’s case backlog agains
the about 80 or 90 full decisions that the U.S. €delivers per term. See: repotisa Corte para la
Democracia, Asociacion por los Derechos CivilesQate y los Derechos. Un informe sobre el
contexto y el impacto de sus decisiones durarperédbdo 2003-2004Buenos Aires: Siglo XXI
Editores, 2005), 38-9. Indeed, as institutionabinfation about the U.S. Court’s caseload indicates,
plenary review with oral arguments by attorneygrented in about 100 cases per term; formal written
opinions are delivered in 80 to 90 cases; and appadely 50 to 60 additional cases are disposed of
without granting plenary review. See: Supreme Cofithe United States, “The Justices’ Caseload,”
http://www.supremecourtus.gov/about/justicecasefmifdaccessed: August 12, 2008).

On the Argentine Court’s caseload, for instancentkel (citing both private and public statistics)wseg
that “between 1974 and 1984 the average numbesafscdecided annually by the Argentine Supreme
Court was between 4,000 and 5,000. Between 1984994, that figure rose slightly to an average of
approximately 6,000. But since 1997 it has skyrtet#t¢o over 36,000.” See: Gretchen HelmReurts
under Constraints. Judges, Generals, and Presidamsgentina(Cambridge: Cambridge University
Press, 2005), 177 (citing FORES (Foro de Estudibsesla Administracion de Justiciiagnostico de
la Justicia ArgentingBuenos Aires: 1998); N. Guillermo Molinelli, M.&leria Palanza and Gisela Sin,
Congreso, presidencia y justicia en Argentina. Mates para su estudi(Buenos Aires: CEDI-
Fundacion Gobierno y Sociedad, 1999) 710-13).

In the last years, the number of cases decidetidoZourt per term totaled 10,393 in 2005, and 9i#499
2006, respectively. These figures, however, excthdenumber of cases that retirees filed in therCou
following Law 24463 section 19 (1995) that estdi®i@ that decisions of the National Social Security
court of appeals had to be appealed directly t&tireme Court. In 2005, the cases involving
retirement issues decided by the Court totaled1Dly@hereas in 2006 they dropped to 3,435. This
might be explained by Congress’ passing of Law 36062005, which abrogated the former provision.
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schema, the U.S. Court’s practices are assimikatede Argentine legal regime—the
one embedded in the Federal Constitution, whichyawver has not yet in practice
lived up to its theoretical promises. This argumsetomes apparent in the words of a
civil rights activist and executive director of &AGO: “we are not importing foreign
[U.S.] legal systems and ideas; all our proposate @ the [Argentine]
Constitution,®¥* he indicated. Therefore, as the statement suggéstsConstitution
compels the Court with an “ought to be” that cutdegal practices fail to achieve.

In my opinion, this comparative instance, as olegrin the local legal
academia, works, in fact, to point out the now caral distinction between “law in
the books” and “law in actiort®® In other words, these kinds of comparisons prompt
to diagnose the existing gap between the legal rjand hence the U.S. Court’s legal
practices to which it is assimilated), and its izzdlon in local legal practices.

Also importantly, as | will show later, in accourg for this gap, the
comparative effort draws either on a notion of sva set of practices and institutions

that can be transferred from one jurisdiction totaar® or on a notion of law as the

See: Poder Judicial de la Nacion, Oficina de Estiadis,
http://lwww.pjn.gov.ar/99_varios/estadisticas/TralsaEspeciales/Fallos/indicefallos.htm (accessed
August 12, 2008).

31 nterview, November 2, 2006.

332 35ee, e.g.: Susan S. Silbey, “After Legal Consciess”’Annual Review of Law and Socidtp23-6
(2005).

933 This notion is represented by the metaphor ofefal transplant—-“the moving of a rule or a system
of law from one country to another, or from one gedo another'—as enunciated by Alan Watson to
name the generalized phenomenon of legal borrowihggh, in his account, unfolds one of the law’s
many paradoxes: on the one hand, law may be redjasia people’s identity, it reflects the mystical
unity of nation, culture, language and societyreSavigny’'sVolkgeist on the other hand, he argues
that “it is an accepted fact that most of the gevaw of all the modern legal systems of the Wheste
world (and also of some non-Western countries)itdpam the Scandinavian, derives more or less
directly from Roman Civil Law or English Common |&vAlan Watson Introduction to Legal
TransplantgAthens and London: The University of Georgia Brd993), 21-22.

Annelise Riles notes that in Watson’s account efdinculation of legal knowledge, practices and
institutions among different jurisdictions lies tidea of the relative autonomy of law from society,
which, in turn, makes possible for legal reformake place “independently of social forces.” This
thesis, like that of Ewald, argues Riles, seentsuilal upon Weber’s notion of the certain autonorfiy o
formally rational law. Annelise Riles, “Comparatikaw and Socio-Legal Studies,” Tthe Oxford
Handbook of Comparative Lawlathias Reinman and Reinhard Zimmerman (eds.p@xfOxford
University Press, 776-813, 795-6.
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reflection of a unique socio-cultural orc&f.In either way, what is at the center of the
discussion is “the inevitable loss of knowledge’the gap between the two practices:
the original and the transferred practice.

In this chapter, | participate partially in thengparative trend by examining a
particular practice that | observed within the Argee Supreme Court: the mode in
which the Court exercises its power to decide vdases to review and what cases to
discard. The mechanism, it is argued, borrows fritve United States Supreme
Court’s practice ofvrit of certiorari. However | do not intend to draw a comparative
analysis between how the practice of tbertiorari is performed in these two
jurisdictions. Nor to point out the gap between diiginal and the imported one—by

definition the latter cannot be identical with tbiginal one3*

Rather, | propose to
obviate what scholars and judicial bureaucrats tpasn“lost” in the “translation” of
the practice of certiorari, that is, the gap betwéeese two practices as they are
performed in the American and Argentine settingsl @ focus on the knowledge that
this gap actually elicits. In so doing, | take upnT Boellstorff's insight about the
possibility of “dubbing” as a mode that “forges mawy through the holding-together
of the otherwise incompatiblé® Nothing is lost in dubbing, notes Boellstorff,
because it is built around an absefitein contrast to translation, which is always
“haunted by its inevitable failure. As he explains: “There is no asymptotic

melancholia because there is no fantasy of elinmgahe gap in service of perfected

meaning. For dubbing, the gap is the meanifg.

334 Riles also remarks the equally absolutist charaiftthis notion of law as “a pure artifact of
society.” Ibid, 795.

335 Tom Boellstorff, “Crafty Knowledges,The Political and Legal Anthropology Reviéd:1 (2008),
96-101, 99.

338 |pid.

%7 |bid.

338 |bid.
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As | will describe in this chapter, not only is tidea of this existing gap
between different legal practices what triggersprgsent analysis. A gap of another
kind, found in the Court's document-making pracicés actually this chapter’s
ethnographic milieu. Indeed, it was through my emter of this gap that | could
access ethnographically the particular Court's WKedge-making practice that |
examine in this essay.

Finding the Gap

In one of the multiple visits | paid to the Coadministrative office to follow

up the status of my dossier, | was informed thdeeision on the request had been

4% (a decision), | was told. That visit took place in

reached; “there is providenci
early June 2006, approximately seven months dfterdbssier was initiated. On that
occasion, | was also told that the decision in gaedhad been forwarded along with
the correspondingficio—an official communication letter—to the Cornell via

School petitioners: to my thesis supervisor andDean for Graduate Legal Studies
who had signed the original introductory lettersich | had delivered to each of the
then eight Supreme Court Justices in October 305mentioned to the member of
the Court’s staff on duty that | had not been infed about such a decision, to which
he responded that it had happened due to theHactdrmally | was not considered a
petitioner in such a case—the file, however, wamneth after me and | had written
down my contact information on the letters thasswamed gave birth to the dossier.
Nonetheless, after making sure that | was indeadriterested party” by verifying my

identity, the Court officer agreed to give me arirafficial” copy of the decision. He

came to the front desk where | was waiting withuedie of papers, all of them

3391n the Argentine Procedural Laprovidenciasare minor decisions taken in the course of a jatlic
process (mainly on procedural matters) that ordeceedings, for instance, hearings.
340 see Chapter Two of this dissertation.

102



containing information on my case. He pulled o sineet with the decision, which
he handed to me. | quickly read the decision (FEd)r
Buenos Aires, May 24, 2006
Dossier 3737/05
Let it be known to the petitioners that the Ministe
[Justices], having been made aware of the presemtat
of pages 1/4, decided to not allow the requestedss;
without any prejudice against the possibility ofrgang
outordinary research in the Central Library of the Court
(italics added).
Signature: Nicolaglfredo Reyes
Supreme Court

General Managét*

341 Decision taken on May 24, 2006 in the General Adstiation dossier 3737/05 (free translation
from Spanish)
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i

.-
Corte Siproma do Gusticia do la HNacion

Buenos Aires, 2./ de L’t E’Uru de 2006 -

Expte. N° 3.737/05.-

Hagase saber a los peticionarios que habiendo
tomado conocimiento los Sefiores Ministros de la presentacion de fs. 1/4,

decidieron no acceder a lo solicitado, sin perjuicio de la posibilidad de realizar

una investigacion normal en la Biblioteca Central del Tribunal.

11l

Figure 9. Decision in Dossier No. 3737/05

104



| then asked the Court’'s employee if | could relaal éntire file, assuming that
the rationale for that decision was in the pagead not given to read. He said that the
information | was asking for “belonged to the [Cjrinternal circulation,” which |
could not access. | asked to see at least thenadipbut he replied that | could not
read that either. Then, mobilizing my legal skillsaid that | would submit a written
petition to the Court to access the dossier. Thel@ype responded that | could
certainly request to look at the dossigredir vista del expedientethough he
anticipated that “they would not show me fbedamentogrationale) of the decision.”
342

Consequently, on June 22, 2006, | submitted to OBaneral Administrator a
formal request to access the content of the dgssigking explicit in my petition that
| was also asking to read to the decision’s ratmnAlmost two months later, on
August 17, 2006, the Administration issued an aficommunication letter, which
was addressed to me on this occasion, informingnotherprovidenciagranting me
access to the dossier. Nonetheless, once | hadiodser in my hands, | noticed that,
in contrast to the thick piles of documents th&iatl seen in the clerks’ offices and
carried out in carts in the judicial premises, nogsler consisted only of eleven pages,
four of which were the introductory letter (and 8panish translation) addressed to the
President of the Court (Chief Justice) signed byth@sis supervisor and the Cornell
Assistant Dean for Graduate Legal Studies. Theafedte dossier contained the short
text of the decisiomnd the official communications addressed to mgithsupervisor
and to the dean at Cornell Law School; my requesiccess the file; the decision
which allowed me the access requested; and ldb#ynotification through which the

Administration office informed me that | was grahfgermission to read the fif&®

342 Fieldnotes, June 2, 2006.
343 Fieldnotes, August 22, 2008.
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That moment, | must confess, was disruptive. Onotie hand, as a claimant
myself | seemed to have only part of the storyerafin almost ten-month process, |
was presented with a version of my dossier in wlahut its ends—the top (the
petition) and the bottom layers (the decisions)—am@d concealed from public view.
However, on the other hand, as an ethnographeagsl aware of the textual process
through which opinions and judgments are shapedaaneéxed to dossiers along the
circuit they complete within the Court. In other nas, during my fieldwork in the
Court | had encountered and observed a whole angatnee sphere which as a
petitioner to the Court | was completely missindthAugh the effect of being in such
a situation was confusing, it was however effectivereinforcing my position as
participant-observet** the reaction that | was experiencing regarding final
decision on my request was much like any othenw@at’s reaction when she fails to
get from the Court a positive response—though, $troanfess, | was reacting more to
the impossibility to find out the reasons for tlemil than to the denial itself, as | was
vaguely expecting that decision.

More importantly, as | examined the form and orgation of the dossier | was
given to read and the format of the final decisiorealized that | was also looking at
the mode through which the tribunal dismisses jarcte the cases that are filed to it, a
practice constantly referred to by my interlocutatdhe Court in their descriptions of
the tribunal’'s workings. This practice works to kexte from the Court’s jurisdiction
those matters that are deemed to interfere or wdistine fulfilment of its authentic
role. In other words, it helps the Court to keegelit apart from what Barbara

Yngvesson has called the “garbage cas&sThis mode of operation, as | will

344 See Chapter Two of this dissertation.

345 Barbara YngvessoWituous Citizens, Disruptive Subjec@rder and Complaint in a New England
Court (New York, London: Routledge, 1998). | am thankfuBill Maurer for this reference. Personal
Communication, Association for Political and Ledaithropology (APLA) Graduate Student
Workshop: Law and Science and Technology StudiesgBiber 1, 2007, Washington, D.C.).
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describe further below, is essential to the Couessablishment/production of its
authority.
Gatekeeping and Exclusion

In the Massachusetts court system that Yngvessatiest garbage cases are
those cases that involve citizen petty complaittiaf is to say, “a broad range of
conflicts in the family, the neighborhood, or therw place.®*® These cases are
actually regarded as so insignificant by court$icadls that they are “out of place at
the court” to the extent that even the trial cauBtandards of Judicial Practica
Massachusetts urges clerks “to refrain from irinigitcriminal proceedings [in these
petty cases] where the conflict can be fairly resdlby something elsé*’ and yet,
they are generally dismissed by clerks or withdrawnthe plaintiffs themselves
during the initial stages of the procé&$Dismissals, argues Yngvesson, constitute the
court “as a place where ‘garbage cases’ are exdladeserious problems of order can

be dealt with,3*°

even though these (garbage) cases amount to “es afithe court’s
work as the criminal charges by which its offidiisiness is measured.®*® That is
to say, what Yngvesson is pointing out is that @sicn not only protects courts from
what are regarded as ‘frivolous’ matters, it alsarks toshapethe courts’authority

by allowing the court to classify certain casesgagbage cases and others as cases

348 For instance, “a shoving match in which somebdalgw the first punch, kids pushing kids, or a
lover’s quarrel.” Ibid., 18.
7 |bid.
348 yngvesson describes that in garbage cases digsmissaithdrawals generally take place “before,
during, or after a show cause hearing.” Ibid. Nbekiss, she explains that a clerk’s dismissals of
citizen complaints do not mean her disengagememth® contrary, dismissal often involves
monitoring techniques for the cases denied, faamse, “technical issuance,” “continuing a caseafor
few months to see if there is any more trouble, ‘@odding a case at the show level.” This altogethe
glgfines the clerk’s role as “watchdog,” both of twairt and the community. Ibid., 19.

Ibid.
30 pid.
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worthy of attention; and hence to exclude certamd& of relationships, people, and
knowledge®*

One way to interpret the exclusion of garbage chses courts’ jurisdiction is
to take courts’ gatekeeping practices at their feadae; that is, as a mechanism that
operates to protect courts from “frivolous mattarsdrder to keep the docket down or
under control. However, as Yngvesson’s insight estg) exclusion and gatekeeping
practices are actually constitutive of judicial farity. In the Massachusetts local
court system that she studies, the clerk is postioat the imaginary juncture of two
domains, the public and the private, which she rdauies to by reproducing and
distinguishing “crime” (serious and public stuff,atter of law) from “garbage”
(mundane and private, and out of court). Seen i® ltght, the ethos of the court
would lay within the dynamic tension between whatirts can do and what they
cannotdo.

The practice of gatekeeping, argues Yngvessoid{lbg her argument on
Michel de Certau), becomea Way of usingmposed systems, a practice of the order
constructed by others [that] redistributes its sgacreating “a certain play in that
order, a space for maneuvers” (italics in the a®)ift> In her account, clerk’s
practices of naming crime and revealing rightst thaof naming law and excluding

garbage, is a form of tool through which the law ba made known. Specifically, she

1 Drawing an historical analysis of the emergenciaypjustice in New England (even before the
revolution), she describes how the creation ofitréds for petty claims actually helped institutibza a
hierarchy of judicial practice while consolidatiadegal elite in the new American republic. In this
respect, trivial cases were assigned to “inferemiirts, or to the “community function of such caitt
whereas the prosecution and defense of “seriousersatere assigned to ‘superior’ tribunals and
‘rigorously professional experts.” ” Ibid., 18. &mother section of her work, Yngvesson points to a
somewhat similar use of exclusion as constitutivine judicial space and hierarchy: Bourdieu’s
description of the institution of the judicial sgsas the borderline between actors, between sitgial
and nonspecialists, in terms of their “view of tiase.” Accordingly, Bourdieu distinguishes “thegau
vision” (that of the client or non expert) from &lprofessional vision,” that of the judge or lawyer
Ibid., 143 note 5.

See also: Pierre Bourdieu, “The Force of Law: TalheiSociology of the Juridical Fieldfastings
Law Journal38 (1987), 805-853, 828-9.

352 bid., 30 (italics in the original).
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finds in her fieldsite the hearings before thelclas the space where law’s power is
limited and extended “through a clerk ‘who connedig separation, classes and
discourses3®® Yet, in Yngvesson's account, the clerk’'s capadity maneuver
depends in part on who the clerk is—different tusitbns enable clerks differently.
Making the Court a proper place of Law

In Yngvesson’'s study hearings before the clerk pdayrucial role as a
gatekeeping practice (“the clerk is like a watchHiddg® In the Argentine Court,
exclusion of garbage cases operates on more diffusands; it unfolds in the
exchanges and practices of legal officials thatetlgy around the dossiers which
circulate for review. In the previous chapter Iqmeted the schema of labor division
that | encountered in the Argentine Supreme Coasell on the clerical posts that
clerks formally hold within the judicial structuf® Clerks, therefore, can work either
for a Supreme Court judge (at a judge’s officevocalig) or for one of the Court
judicial secretaries or judicial deskse€retariagudicialeg. Such a division of labor, |
explained, pivots on clerks’ views of their rolesterms of creativity, instrumentality
and agency. As a resultpcaliasare portrayed as the venue where clerks can help
Justices “create” the law—in clerks’ accounts,respossibility of “making new law”
by leaving aside the precedefits—vis-a-vis the view of clerks’ roles as merely
technical or instrumental in theecretarias,where clerks’ papering practices are
deemed the “voice” of the Court’s precedefitsHowever, as | also explained, the
binary creativityversusinstrumentality through which the clerks’ roleg andexed is
not as fixed or static as my subjects’ accountslev@ad one to believe. Clerks’ roles

are enacted daily in relation with the clerical rament of dossiers within the judicial

353 |
Ibid.
354 yngvessonyirtuous Citizens, Disruptive Subjecis.
5% see Chapter Three of this dissertation.
356 ||
Ibid.
357 |bid.
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institution, that is, through clerks’ own documegt@ractices (e.g. their writing of
memoranda, drafting of proposals for a judicialisien on a given case). Indeed, this
commonsensical document-making practice createsnrdor both subtle and
meaningful variations on tha priori creativity/instrumentality divide that clerks
account for>® And yet, it is this practice that activates clédapacities to “name” the
law (the cases that the Court should take) andntiicate what cases should be
removed from the tribunal gaze. In other wordsardtess of how clerks give account
of themselves—whether as truly law-makers or mave éxecutors—or of the mode
in which their roles are actually elicited in melfisite, | want to foreground judicial
bureaucrats’ everyday papering practices as actmarhing” or of “instituting’—
glossing Bourdieu and Yngves$oh—and, as such, as gatekeeping practices that
work to keep the Court proper as a place of lawdéfyning what is a matter of law
(public and subject to judicial consideration) avitat is banal (“garbage”) and should
be kept in the realm of the privat®. Nonetheless, it is worth noting that a strong
belief that the Court is a place dominated by prFotd that should be out of the Court
persists among my subjects. | would like to reballe the Argentine Supreme Court
Justice’s metaphor of the “general store” critiegzithe Court’s becoming everything
but a highly specialized tribun#i* or the clerk’s complaint against the “cases that

should not be here [in the Courff?

%58 |bid.

39 Bourdieu identifies acts of judging as performatitterances, as they succeed in creating things,
situations “in which no one can refuse or ignom pbint of view, the vision, which they impose.”€rh
law, Bourdieu argues, “is the quintessential foffrfactive’ discourse, able by its own operation to
produce its effects.” Bourdieu, “The Force of LaBg87.

30 Fieldnotes, July 28, 2006.

361 See Chapter One of this dissertation

%92 |nterview, June 22, 2006.
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The “negative” certiorari

Among the different mechanisms through which actes$se Supreme Court s
controlled®®® the most relevant—and controversial—is the onegsileed in Section
280 first paragraph of the Federal Code of CivildaG@ommercial Procedure
(hereinafter “the 280,” as it is used in the Caitaff's language}®* This mechanism

was thought as a remedy for the dramatic enlargeofethe Court docket in the last

363 As | briefly indicated irsupranote 327, the jurisdiction of federal courts (8ugreme Court and
lower courts) is established in the Constitutioectibn 116 sets up the contours of federal courts’
jurisdiction: in “all matters regulated by the Catgion and the laws enacted under its authotftg;
treaties made with foreign nations; all cases carieg ambassadors, public ministers and foreign
consuls; cases related to admiralty and maritimiediction; matters in which the Nation shall be a
party; actions arising between two or more provindetween one province and the inhabitants of
another province; between the inhabitants of difféprovinces, and between one province or the
inhabitants thereof against a foreign state ozeiti” With respect to the jurisdiction of the Supee
Court, Section 117 establishes that in all theeaf@ntioned matters, the Court’s jurisdiction is
“appellate” with the regulations and exceptiong thangress may prescribe, though it also makes clea
that in the matters concerning foreign ambassadurssters and consults, and in those in which a
province is a party, the Court exercises “origiauadl exclusive” jurisdiction. A reader familiar withe
U.S. Court’s system probably will notice the commalities between these texts and that of Article IlI
Section 2 of the Constitution of the United Statesaddition to the Constitution, the Court’s ongi
jurisdiction is regulated by Section 23 (last partjl Section 24, subsection 1 of the decree-lavs D28
1958. See: Maria Cecilia Hockl and David Dua@empetencias y atribuciones de la Corte Suprema
de Justicia de la Nacio(Buenos Aires: Legis, 2005) 45. For their parsesaof appellate jurisdiction,
as defined in Sections 116, 117, and in the fiast pf the Constitution establishing Declarations,
Rights and Guarantees (matters of federal law)eareviewed through two main mechanisms:
ordinary appealrécurso ordinarig and extraordinary appeakgurso extraordinarip Ordinary
appeals are governed by Section 24, subsectioms@sdn which the federal government is a party,
directly or indirectly, if the sum at issue exceadspecific amount; cases of criminal extraditicases
involving naval embargoes. Extraordinary appealsyin, are used to remedy violations to the
Constitution, and federal laws and procedures. Hneyestablished in Law 48, August 25, 1883y
1863-1869, 49,Section 14 (1863); Law 4055 section 6; DecreeMaw 1285, February 4, 1958, B. O.
18581, 1, Section 24, Subsection 2; and the Fe@ede of Civil and Commercial Procedure, Sections
280 and 285. Legal scholars point toward the W8iciary Act of 1789, Section 25 as the source of
Law 48 (on jurisdiction of federal courts and SupeeCourt’s jurisdiction). See: Jonathan Miller,
Susana Cayuso and Maria Angélica G@bnstitucion y Poder Politicgurisprudencia de la Corte
Suprema y técnicas para su interpretac{Buenos Aires: Astrea, 1995) 413-14; Lino EnridRedacio,
Manual de Derecho Procesdbecimotercera Edicion Actualizada (Buenos Airebelkedo-Perrot,
1997) 102.

34 As it emerges from the statistics compiled byAhgentine Judicial Power in the year 2006 (the
latest available information), 2,333 appeals fiedhe Court were rejected based on Section 28mfou
a total of 4,926 appeals rejected. This data exduppeals filed in the Court by retirees which are
recorded separately. Thus, if we add the numbéresfe latter appeals that were rejected on the 280
grounds (610), the figure rises to 2,943 (out twtal of 5,654 appeals rejected in 2006). See: Pode
Judicial de la Nacién, Oficina de Estadisticas,
http://www.pjn.gov.ar/99_varios/estadisticas/LibEstadi_06/Indice06.htm (accessed August 12,
2008).
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decades®® as it grants the Court discretionary power to depyplications for
extraordinary appe&f when the alleged breach to federal law or fedguaktion does
not suffice to hear the case, or the issues indolaee not substantial or not
transcendert’ That is to say, through this statutory provisithie Court is entitled to
refuse to hear a given extraordinary appeal witlygping any reason of denial to the
parties (as in my case). It is a matter of judidiakretion—Court’s “good judgment”
(sana discrecidpas provided by the statute.

The Court’s judgment resulting from the applicatadrthe rule of Section 280
is presented in the form of a laconic and formutdgcision, to the extent that Court

staff refers to it ordinarily as the “template” &rmula 1 (“the template is the

3% Since the 1950s the use of both the extraordiappgal and the appeals submitted for review of
denial of extraordinary appeals has grown dramiititathe extent that these kinds of appeals far
exceed the use of the ordinary appeal. The exaegsowth of these two appeals (recurso
extraordinario and recurso de queja) has beenalveotdoctrines created by the Supreme Court itself
the question of “arbitrariness” or “arbitrary deois’ (arbitrariedador sentencia arbitrarig and the
question of “imperative institutional importancgrdvedad institutiong| which, in fact, expanded the
Court’s appellate jurisdiction beyond its legalukegion, permitting the tribunal to hear cases thdt

not meet the requirements for extraordinary appaatid not involve strictly federal questions. See
e.g.: Genaro Carrio, “Don Quijote en el Palaciddsticia (La Corte Suprema y sus problemdsy,”

Ley, T 1989-E Sec. Doctrina,1131-49, 1143. As a wagolanteract the relentless enlargement of the
Court docket resulting from the Court’s increasialipnce on these two doctrines, Congress amended
the federal procedural code Sections 280 and 2&#igg the Court the discretionary power to reject
extraordinary appeals. See: Supreme Court bylawdKloC.S.J.N. 312 Fallos 1515-1519 (1989);
Maria Angélica Gelli, “Dilemas del Recurso Extraoatio Federal'La LeyT 2004-Sec. Doctrina,
1306-7; Augusto M. Morello and Ramiro Gonzalez @y#la competencia de la Corte Suprema:
presente y futurol.a Ley, T. 2005-E, 1014-1026.

3% Extraordinary appeals are filed to the lower cowhibse decision is being challenged. This court
may either grant or reject the appeal. If the exttmary appeal is granted, then the case is sethtt
Supreme Court for review. If the lower court regettte appeal, then the litigants can file a “corimgla
appeal (ecurso de quejar recurso de hechdirectly to the Supreme Court asking it to decidesther
or not the lower court’s refusal was correct. Tame procedure applies in the case of ordinary dppea
See: Roland ArazDerecho Procesal civil y commercial, partes Gengr&8lspeciagl Segunda Edicion
actualizada y ampliada (Buenos Aires: Astrea, 19888;Victor De Santdlratado de los Recursos
Tomo Il Recursos ExtraordinaripSegunda edicién actualizada (Buenos Aires: Hditbniversidad,
1999), 521; Miller et al.Constituciéon y Poder Politicel12.

367[...] La Corte, segun su sana discrecion, y comla mvocacion de esta norma, podra rechazar el
recurso extraordinario, por falta de agravio fedsuficiente o cuando las cuestiones planteadas
resultaren insustanciales o carentes de trasceade@édigo Procesal Civil y Comercial de la Nagion
art. 280, as amended by Law No. 23.744, April 280l B.O. 26864, 1.
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judgment”)®®® Decisions based on the 280 are structured in glesBentence
customary format that reads (Figure 10):

Buenos Aires, [date]

Given [literally “Seen”]: [citation of the case]

Whereas:
That the extraordinary appeal is inadmissible (Cavid Commercial
Procedural Code of the Nation, section 280).

On this ground, rejects the extraordinary appeatifiland return.

368 Interview, October 30, 2006.
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M. 590. XLIII.
Marconi, Ricardo Pedro c/ A.A. Aerolineas

Argentinas S.A. s/ despido.

Buenos Aires, 22 de julio de 2008
Vistos los autos: “Marconi, Ricardo Pedro c/ A.A. Aero-
lineas Argentinas S.A. s/ despido”.

Considerando:

Que el recursoc extraordinario es inadmisible (art
280 del Ccédigo Procesal Civil y Comercial de la Nacién) .
Por ello, se desestima el recurso extraordinario. Noti

fiquese y devuélvase. RICARDO LUIS LORENZETTI - ELENA I

HIGHTON de NOLASCO - CARLOS S. FAYT - JUAN CARLOS MAQUEDA .

ES COPIA

Recurso extraordinario interpuesto por el perito ingeniero Ricardo Carlos Arambur

con el patrocinio del Dr. Andrés Ignacio Aramburu.
Tribunal de origen: Camara Nacional de Afiliacicnes del Trabajo, Sala VIII.

Tribunales que intervinieron con anterioridad: Juzgado Nacional del Trabajo N° 2

Figure 10. The “template”, or judgment based on Feedral Civil and Commercial
Procedural Code, Section 280

The 280 is a practice that my interlocutors botsida and outside the Court
understand and perceive as a mimicry of the U.&rtGowrit of certiorari, one of the

tools through which the U.S. Court decides to fakisdiction®*® However, unlike the

3694Eg, asimismo, un criterio coincidente con el qiesde ya hace tiempo, ha venido aplicAndose
respecto de una Corte dbligada referenciala norteamericana” (italics added). Supreme Cloylgw
No. 44, C.S.J.N. 312 Fallos 1515-19 (1989). Likewigo Palacio recalls the US writ of certiorari as
one of the precedents that Congress discussedtattedabout the bill that introduced into the Ardrat
code of Civil and Commercial Procedure. Lino E.aeu, El Recurso Extraordinario Federal, Teoria y
Practica(Buenos Aires: Abeledo-Perrot, 2001), 26. See dsstor Pedro Sagiiés, “El writ of
certiorari argentino (Las reformas de la Ley 23,1@4pecto al recurso extraordinarid)g Ley
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U.S. Court where the certiorari works as a selagbimcess of the cases that the Court

choosesto hear®"®

the so-called certiorari in the Argentine judicipfactice is
presented as a procedure that allows the Arge@metnot to heara case from the
thousands of cases that are filed annually. Thidalty has made the law clerks with
whom | discussed the practice of the 280 in ArgentCourt, name this practice as a
“negative” certiorari of the one practiced by theSUCourt, which they identify as an
“affirmative” or “positive” one®’* Even more remarkable is that Argentine clerks take
the difference between their practice and thahefu.S. Court for granted, as much as
they assume that the local rule of section 280gerauine certiorari’”> Seen from the
clerks’ vantage point, what would work to optie American Court’s jurisdiction, in
the Argentine Court’s practice is thought and corestas a closing mechanism of the
tribunal’s authority. Nonetheless, as | briefly riened above, clerks find that the
local practice has not been able to reduce the euwicases that are filed everyday;
“filing an appeal to the Court is rather accessiaeclerk explained to m&?

Outside the Court, the challenges to the practiasediorari as performed by
the Argentine Court—in particular to the incorpaatof the certiorari into the Court

practiced’® via the procedural code reform—are abundant: gldupon either

formalistic or culturalist arguments, these criggupoint toward either the reformers’

T.1990-C, 717-724; Alberto F. Garay, “Comentaribredas reformas al recurso extraordinarla,
LeyT-1990; 984-1002.

379see: Rules of the Supreme Court of the UnitedeStgdopted July 17, 2007, Effective Octob®r 1
2007), Part 1ll: Jurisdiction on Writ of CertioraRules 10 to 16,
http://www.supremecourtus.gov/ctrules/2007rulesaftiurt.pdf (accessed July 29, 2008). In particular,
Rule 10 (Considerations Governing Review on Wri€eftiorari) begins with the following statement:
“A review on writ of certiorari is not a matter o§ht, but of judicial discretion. A petition fornt of
certiorari will be granted only for compelling reas.”

371 |nterviews, June 22, 2006, August 18, 2006, J6ly2D08.

372 Fieldnotes, July 25, 2008.

373 |nterview, October 30, 2006.

374 Bianchi and Gelli, among others, argue that thgetine Court practiced a sortdd factocertiorari
even before the amendment to the procedural cairioB 280. See: Alberto B. Bianchi, “El ‘Writ of
Certiorari’ en nuestra Corte Suprema (La ‘cuestétteral suficiente’ como concepto juridico
indeterminado,’El Derecho125 (1989): 857-865; Maria Angélica Gelli, “El wvaf certiorari en
perspectiva,’La Ley,T.1994-B Sec. Doctrina, 880-890.
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misreading of the rules and mechanisms that the Weansplanting” from the U.S.
Court?” or their lack of awareness of the locaéntalité’® in interaction with the
imported legal idea. In either way, the so-call&dgentine certiorari®’ is seen as the
result of a failed legal transplant or of a partiahslatior®’®

Central to the culturalist critique of “the 280”tise argument that the Court’s
discretionary dismissal of cases is at odds witlraasparent reasoning requiring
judges to explain their decisions and hence tor dffe reasons for denial. Indeed, the
critique builds on a wider standpoint from whicle ttefusal to disclose judicial votes
is seen as a breach of the basic tenet of theafulaw that requires government
decisions be made pubfi€ Ultimately, the critique goes, the lack of arguragive
transparency contributes to the undermining of guadi authority. But more

importantly, underlying this critical stance towahds particular judicial practice is a

37° See, e.g.: Garay, “Comentario sobre las reformescarso extraordinario”; Héctor Sabelli, “El
rechazo ‘sin motivacion’ del recurso extraordinanmndo la cuestion federal es intrascendente, es
constitucional? (sobre el certiorari criolloJtrisprudencia Argentina2000-3, 1343-1362. Both
authors point out the differences between the tk8iorari and the Argentine certiorari.

376 «perg o que no se ha tenido en cuenta es quenssiteito [certiorari] repugna a los antecedentas
la idiosincrasia nacional, formada alrededor debdgo continental europeo, incluso a los de la mism
Corte...” José Maria Olcese, “La institucién del teanari’ repugna al concepto nacional de derecho de
defensa”La Ley1999-1V, 981-984, 984.

37 |bid.

378 The adequacy of the legal transplant metaphoxptai the circulation and transference of legal
institutions and practices among societies anddlistions has been largely criticized. Building o@o
culturalist approach to law, comparative and sdegal scholars have proposed other analytical
categories to examine these phenomena, challerigittys way, the formalistic view of law embedded
in the transplant metaphor. See, e.g.: Gunther @ybLegal Irritants: Good Faith in British Law or
How Unifying Law Ends Up in New Divergence®fodern Law Review1 (1998):11-32; Maximo
Langer, “From Legal Transplants to Legal TranslaioThe Globalization of Plea Bargaining and the
Americanization Thesis in Criminal Procedureldrvard International Law Journad5 (2004):1-64.
Annelise Riles, for her part, notes that in drawamgthe cultural argument to challenge the dogmatic
understanding of law as a set of rules advancetdiegal transplant metaphor, some comparatists
take culture as “an integrated, totalizing whokegoncept that anthropologists have been rejecting
since the 1960s. Riles, “Comparative Law and Shteigal Studies,” 798.

379 See: Gelli, “Dilemas del Recurso Extraordinaria&l”; Sabelli, “El rechazo ‘sin motivacion’ del
recurso extraordinario cuando la cuestion fedesahigascendente, es constitucional?; Olcese, “La
institucion del “certiorari” repugna al conceptcioaal de derecho de defensa.” Along the same,lines
other critics argue that this practice violatesdbpstitutional due process of law and equal ptmtec
clausesSee, e.gHércules, “La sana discrecion de la Corte vidlarimcipio de igualdad,”
Jurisprudencia Argentinalfomo |l (2005) 785- 786.
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notion of adjudication in which judicial reasonirggreduced to (or even replaced by)
its visible end: the final decision, the ruling. BBowing from Mitchel Lasser’'s
material:

The legitimacy of a given judicial decision thuargls

and falls in large measure on the logic and

argumentation of the signed judgment, not on the

structural legitimacy of the entire judicial appasa

from which it hails**°

In sharp contrast to this view, the judges and guatlibureaucrats that |
encountered in the Court approach judicial reagpriand judgment itself—not as an
isolated outcome or rule but as an institutionadcpssc: Thus, from this latter
standpoint, judgment (including judgment decidedruection 280) would emerge
as the result of the textual exchanges and inferecthat flow alongside the internal
circulation of the dossier. In other words, by watof these subjects’ contrasting
points of view about judgment, this is seen asrgisoum and gapless process from
inside the Court, while it is also apprehended aslismuptive gap in judicial
adjudication from the outside.
The “Memo” and the possibility of knowledge
In his bookJudicial Deliberationscomparative legal scholar Mitchel Lasser

traces an interesting correlation between thresgadlly different modes of judicial
decision-making (the U.S. Supreme Court, the Fre@ohr de cassatignand the

European Court of Justice) and the vision of rejgublemocracy, law, etc. that these

%%itchel de S.O.-l.-E. LasserJudicial Deliberations: A Comparative Analysis ofdicial
Transparency and Legitima¢®xford: Oxford University Press, 2005), 338.

381 This, however, does not mean that my subjectsrerdbe old legal anthropology “processual
model” school which opposed the idea of law asnatitutional process to that of law as merely aofet
norms or rules. See: John L. Comaroff and SimonelRefRules and Processes, The Cultural Logic of
Dispute in an African Contex€Chicago: The University of Chicago Press, 1981).
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modes represeft? Through an insightful comparative endeavor, Lasseually
challenges the alleged antithesis between commar(itaits American version) and
civil law (represented by the French legal tradi}idbased on the assumption that
transparency, deliberation, accountability andtiegicy—"the very backbone of Karl
Llewellyn’s ‘Grand Style’ of American judicial desibn-making®®*—are exclusively
encountered through a mode of adjudication buigrupndividually signed opinions
(including concurrences and dissents), the disobosil judicial votes, the forthright
recognition of interpretive difficulties, the caddidiscussion of judicial legal
development, and public judicial debate over sultsta policy issues.” From an
American comparative perspective, Lasser remahis,dombination is assumed to
foster “judicial accountability and control, to ewrage democratic debate and
deliberation, and thus to accord well-deservedtitagcy to American judicial
power.”®* In this schema, he explains, civilian judicial id&an-making is portrayed
as a system that lacks appropriate legitimacy lscgudicial decisions are not
sufficiently transparent>

More specifically, | am interested in particular iasser's description of the
radical “bifurcation” of the judicial discourse thaperates in the Frendour: on the
one hand, he finds that the form and tone of thifictal” decisions of thecour
(collegial, syllogistic and magisterial), reinfoecé¢he image of the French judicial
system as a formalist application of codified |&@n the other hand, Lasser’s work
uncovers an “unofficial” argumentative spherecohclusionsandrapportsin which

socially meaningful judicial solutions are constaet through hermeneutic

382 | asser Judicial Deliberations; A comparative Analysis afdicial Transparency and Legitimacy
(Oxford: Oxford University Press

33 bid., 3.

384 1bid., 4. “In the United States, legal theory Hasg associated transparently reasoned individual
judicial opinions with judicial control and accoabtlity, democratic debate and deliberation, and
ultimately judicial legitimacy itself.” Lassedudicial Deliberations3.

% bid., 61.
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discourse€® For Lasser, the bifurcation of French civil judiciliscourse is explained
by a complex conceptual and institutional framewrkvhich judgesmustnot and
cannotmake the law though they must be technically ssipfsited managers capable
of adapting and modernizing judicial norms in orderrespond to changing social
needs in a manner that promotes general interest.

| bring attention to Lasser’s work here becausenmbede in which gatekeeping
practices are performed in the Argentine CourtubhoSection 280 unfolds a process
of bifurcation in the legal discourse that resemmlilge “argumentative bifurcation”
that he encounters in the judgments ofdber de cassation.

When | examined in the previous chapter the fotmsugh which the subjects
of legal bureaucracy make themselves visible, tiesd how the material circulation
of dossiers within the judicial apparatus was gibgsically manifest in the Court
bureaucrats’ papering practices: in their draftimpposals for judicial decisions
(proyectos de sentengjawriting memoranda, reports, as well as any mebsea
documents that might be helpful to build up a juégtron a given dossier, such as the
attachment of previous documents written on similases, or statutory provisions
regulating the issues involved. To put it diffetgnin the Argentine case, all these
documentary practices, epitomized in the writingtlod “memo” (or the “note of

secretaria’),*®’

are the venue in which argumentation and persndakes place, the

instance in which judges and clerks deploy all rthemigumentative resources to
convince their brethren to adopt a particular deni®n the case at issue, though all
this “argumentative arsenal”’ (Lasser’s terms) remaieiled to the external gaze. In a

law clerk’s words: “the case must be studied, d@memo reflects such study; ...

386 |hid., 200-202.

387 \When this document is prepared by a law clerkseaetaria it is called “nota de secretaria”
(secretaria note). However, | refer here to bothrttemorandum and the note of secretaria
indistinctively as the “memo,” as my informants aky do.
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without the memo, nothing is convincing ...The memdike a dialogue, as most of
the time deliberation here in the Court is writtéff. However, as one of the Court
clerks confided to me, “the better the memorandsiwrtten at the outset, the faster
the decision on the case will be achieved,” meatfag an exhaustive memorandum
is most likely not to be challengé®.In contrast to the succinct structure of judgment
based on Section 280 described above, the memorandoes not have a
predetermined length. It can be as long as theoautbems necessary to present her
arguments in support of the judicial decision thla¢ is proposing. Yet, the memo is
structured in the following order:

On the top right hand: the complete heading ofdbssier (type of appeal,
number and the appellant’s names). For instancerdBrdinary Appeal B. 1408 XL.
Barrera, Leticia v. Government of the City of Bugrdares” On the top left, the name
of the office where the author of the memorandumkeceither a Justice'gocaliaor
one of the seven judiciasecretarias In this latter case, the memorandum is
specifically callechota de secretarigsecretary note) and is generally initialed by the
author>®® On the left margin, the subject of the memorandin@type of appeal under
review (either an extraordinary appeal, or an appeaking reversal of the appeal
court’s denial of extraordinary review) followed ltlge indication of the court of
original jurisdiction (where the action was inigdt and first heard) and the lower
instance courts that heard the case before it egkitte Supreme Court (a federal court
of appeals or a Provincial court of last resort).

With respect to the main text, it is presented folaonological order?®*

 the statement of fact$?

%% |nterview, June 20, 2006.

389 |nterview, November 2, 2005.

390 gsee Chapter Three of this dissertation.

391 |nterview, July 25, 2008.

3921n the few memos that | could access, the preentaf facts ran about three pages.
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» the description of the decision of the court ofegdp or court of last resort

whose reversal the appellant seeks;

» the presentation of arguments exposed in the federeal submitted to

the Court;

 the author's (clerk’s) opinion cfénsideraciones providing her

understanding of the law that applies to the issmeslved in the appeal
and the proposed judicial decision. If in the augh@pinion the appeal
should be rejected, her report usually concludehk tiie recommendation
for the Court to apply the current “formula 1” teetcase (Section 280).

The memo is often attached to the draft of the psed judicial opinion that it
(the memo) supports. If different judicial decissoleading to opposed results are
drafted on the same case, all of them are “backsdtheir respective memoranda
explaining the reasons for such conclusions. Adisthdocuments are enclosed in a
yellow folder that is annexed to the dossier amdutated alongside even though they
are not considered to be “officially” part of thessier itself, at least in the sense that
they are not physically integrated to the main @wsand, unlike the main dossier,
they cannot be accessed by the parties.

This particular feature of the memo—that is, thaliiy of being considered as
intellectually fundamental though materially exaddfrom the official dossier—is
most palpable in the process of tracking down odessier at the Court. As | noted
earlier, in this proceeding one is presented witkersion of the dossier in which only
its ends (the application for review or lawsuite tfinal ruling, or, if in the case, an
intermediate decision) are made public. Once thertGojudgment is delivered and
the parties are notified, the dossier is sent &Qburt’'s general archive, whereas all
the attached documents (memoranda, proposed desisamd any other document

collected as research material for the case ancehemclosed in the yellow folder) are
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compiled in a binder by the staff of the secret#a supervised the circulation of the
dossier. This binder, so-called “cartapacio de etacia,” is kept for the secretaria’s
record and can be accessed only by the Court staffirstance as research material
in future and similar caség®

Notably, the above bifurcation of judicial reasanirs encountered in the
appeals in which full review is granted by the Artgee Court as in the applications
for review that the Court rejects on the groundsSe€tion 280, since the memo is
produced in preparation of every Court decisionné&tbeless, the effects of this
bifurcation are more likely to be experienced asrugitive in the appeals that the
Court rejects than in the cases in which it grdalisreview. In the appeals that are
granted full review, the arguments developed inrtfeanorandum—or in the various
memoranda if that is the case—explaining the readonthe legal opinion finally
endorsed by the majority of Justices are most ylikel be reproduced (although
heavily edited) and published in the judgment. lineo words, the arguments
discussed in the memorandum make up for the dedssrationale fundamentaos In
contrast to this, when the appeal is rejected erbtsis of Section 280, the reasons or
fundamentodor such a decision “never make [their] way outtled Court’s internal
dossiers.*** Notably, this is the point where gatekeeping pcast can be mostly
perceived as “naming” practices that operate tindefvhat is of public domain and
what is private, rather than as simple instrumentontrol the Court’s docket.

Both practical and political considerations wouldtjfy, in clerks’ view, the
Court’s sheltering deliberation of 280 cases inntsrnal workings: on the one hand,

it is said that the current Court workload would keampossible to turn all the

39 |nterview, July 25, 2008.
3% | asser,udicial Deliberations52.
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reasoning developed in the memo into the finahgA?® On the other hand, keeping
the memo as a Court’s internal document, a clerk sécretariaindicated, allows
[him, his colleagues] “to write things theannotbe said in the final ruling.” As he
explained to me, “The Court can get itself boundteywn words...it [the Court] has
to be careful with its saying. The Court is consted by what ithasto say in a given
case and by the terms of the remedy it provid&Thus, seen from this perspective,
the memo is more than the “informal” and “persofidl&xplanatory device, the means
“to convey one’s legal opinion on the cad®’that accompanies and supports a
proposed judicial decision. The memo also elicitaament of expansidft in which

knowledge is temporarily freed from the physicat golitical constraints of legal

39% |nterview February 21, 2006. Similarly, U.S. Codustice Frankfurther's opinion respecting the
denial of the petition for writ of certiorari iaryland v. Baltimore Radio Show, Ingges along the
same argumentative line as that indicated abd®ce there are these conflicting, and, to the
uninformed, even confusing reasons for denyingipas for certiorari, it has been suggested frameti
to time that the Court indicate its reasons fori@efractical considerations preclude. [The] tittmazt
would be required is prohibitive....” 338 US 912,3(t, 252,94 L.Ed. 562 (1950).

39 |nterview October 30, 2006. Procedural rules regtieat petitions filed to the Court seeking review
of judgments be submitted in “stand-alone” forntlaat is, that the questions are expressed condisely
relation to the circumstances of the case—whiclight of this rule, should become themselves the
evidence for the petition—and to the sections ef@onstitution, federal statues or international
treaties, challenged by the judgment sought teebrewed. See: Law No. 48, August 25, 1863, R.N.
1863-1869, 49, section 1As this rule also mandates, only the questionssein the petition are
considered by the Court in consonance with theetapginciple of civil procedure that a court must
limit its power to adjudicate an action to the ssuliscussed in the dossier; that is to say, tieataurt
should restrain itself from issuing a decision tivatild be either more than requested by the parties
(ultra petitg), or not requested at d#xtra petitd. However, beyond these procedural requests, the
above clerk’s account about keeping the memoranafiithe record clearly points toward a
commonsensical effect associated with files androekeeping practices: the possibility of checking,
comparing, and assessing the reliability of whailison record that documents enable; in other sjord
they are binding instruments. Thus, recalling teekés words, one might think of the concealment of
the memorandum that operates within the Courthe®tdinary reaction of bureaucracy administration
to “the fact that everything that is put on fileghtens to turn up against those who keep thedscdn
case of doubt, Visman remarks, “the file testifigginst the clerk.” Cornellia Vismahiles: Law and
Media Technologytranslated by Geoffrey Winthrop-Young (Stanford,:Ganford University Press,
2008)146.

397 |Interview January 17, 2007.

39 |bid

39%| have in mind here the aesthetics of the brackitet in international agreement negotiations, as
described by Annelise Riles. “For negotiators westasides, pauses, or explanatory devices, bat foc
points to which attention was immediately drawne Bingument happened within the brackets.”
Annelise RilesThe Network Inside O@Ann Arbor: University of Michigan Press, 2001).85
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forms (e.g. the application for review, the judgmene dossieff° that anticipate such
knowledge or actioi®* “All that is not written in the draft [of the juciial decision] is
in the memo™°? although all the constellation of meaning thatriemo elucidates is
“backgrounded, held at bal® for the Court’s authority to work out.
The reflexive path of the Law

Unlike Lasser’'s work about theour de cassation| could not find in my
research any correlation between the practiceshef Argentine Court and an
indigenous idea of law and judicial decision-makitigat these practices might
reflect’®* As an anecdote from the field, however, | may ttedit in an early stage of
my fieldwork | decided to play with Lasser’s idefacorrelation in order to provoke
my informants’ reactions, in particular those ofe ttfSupreme Court Justices.
Unfortunately, it did not work. Or perhaps | thotigihdid not work at that moment,
because | could not make sense of any hint of lkediwa between the Argentine
Court's discursive practices and an establisheal afiéaw, republic and democracy in
Argentina from my informants’ responses. “There swemany ideas here about what
the law is,” a Justice told me, pointing out diffet and even conflicting notions of
law within the Court, and even within the smallctér of his Supreme Court
colleagued® “It is almost impossible to find a pattern of tBeurt's decisions,” a

Justice’s clerk noted, pointing out to me what sae as the Court’s erratic case law

in the last years—by “pattern” she understood blstand coherent line of precedents.

00 As | noted in Chapter Two of this dissertationtlie Argentine judicial system, dossiers set up the
epistemological borders to judicial knowledge. ledefor judicial actors, knowledge is contained
within the dossier. In this sense, the making of the manatum allows clerks a certain margin of
maneuver; that is to say, if not to escape fronlithiés of the dossier, at least to extend them.
Fieldnotes, October 30, 2006.

01 See: Charles M. Yablon, “Forms;ardozo Law Reviewl (1989-1990): 1349-1353, 1351.

02 Interview January 17, 2007.

03 See; RilesThe Network Inside Op86.

04 Needless to say, my approach prioritized the emmegt in ethnography rather than textual theory.

405 |nterview, November 24, 2005.
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Yet, when | queried a few clerks about the Couli&ursive practices, they reacted to
my questioning with isolated comments about theated “Court’s writing style,”
which, in their view, was being gradually abandor®dthe Court new-comers,
namely, the lastly appointed Justices and theirksleAdditionally, a few of them
mentioned to me an unofficial manual of style venttoy an ex-Court Justice that still
circulated among the Court staff.

Despite the above arguments about the shiftingodise in the Argentine
Court, a closer analysis of the Court's discurspractices, specifically of the
workings of the gatekeeping practice of Section ,28@folds two stable and
competing understandings about judicial adjudicatdepending on the subjects’
positions vis-a-vis the judicial apparatus. As | noted earlier, on thee hand,
adjudication is perceived and experienced, fromnérnal point of view, as a sole
and collective process actualized in the circufatid the dossier within the Court.
Accordingly, for judicial bureaucrats, judgmentaishieved, contested and negotiated
through a work of “intertextuality®® manifested in the material aggregation of pages
to the circulating dossier—this latter understaoa ibroad sense, as encompassing the
main body and the annexed folder(s). However, @nlky from the vantage point of
legal bureaucrats, in which the forms of judicevimaking are perceived as a whole,
where both the “official” and “unofficial” discoues are brought togett&—or
borrowing from Tony Crook, from whichoth sides “the clear and the hiddécan

be seen—that adjudication can be understood asoeegsual and deliberative

406 Bruno Latour).a Fabrique du droit. Une ethnographie du ConsékEtt (Paris: La
Decouverte/Poche, 2004), 105.

%7 Lasser,Judicial Deliberations.

%8 Tony Crook “Growing Knowledge in Bolivip, Papua MeSuinea,”Oceania69, 1999: 225-242,
240.
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phenomenon. It, therefore, is by putting the hidarenlear vision that such meaning
achieves a moment of completidh.

On the other hand, if we look at the parties tasecand their counsels, who
after years of pursuing litigation throughout theligial system receive as judgment
solely a piece of paper with a one-sentence degishen it is most likely that what is
perceived internally as a “perfect” mechanism may derceived as a failure of
knowledgé™®—a failure that the practice of adjudication regeafrom an outsider's
point of view; a failure built into the Court’s mtace of adjudication as the above
critiques of the Court’s application of Section 286inted out (here, adjudication is
represented and substituted by the plain textefiftision).

This dual perception about judicial decision-makjprgctices becomes most
evident by the opposed, albeit mutually enablingtaphors about death that in the
lapse of only a few days two different informargdegal scholar and practitioner and
a Court law clerk, built upon to explain their urgtandings of the Court’'s working
under Section 280. After making clear that he waara of the argumentative sphere
“hidden” behind the Court's gatekeeping practidee former interlocutor drew a
comparison between the reactions to the Court'satleha petition based on Section
280 and to a relative’s death: “you feel frustratg@u always will think that things
could have happened differently; that something elight have been done to
lengthen your kin's life®** | then asked him why the reaction he was desgibin
would be distinctive of a 280 case and not a commesponse to any negative

decision one might get from any tribunal. He replithat this first reaction—

409 |bid. Likewise, Latour points out the capacitytbé dossier to operate as a disclosure and enelosur
artifact at the same time: “En effet, le dossiena propriété capitale bien connue des ergononmasset
anthropologies de la cognition: tout y est a lapidisent et celé.” Latoula Fabrique du droit105.

“195ee: Annelise Riles, “Real Time: Unwinding techraticrand anthropological knowledge”

American EthnologisB1: 3 (2004): 392-405, 396.

“! Interview, July 21, 2008.
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frustration—was indeed a response to the denialtarttie impossibility to reverse
this situation. However, in a second moment, whea realizes that no reason for
denial is given, the initial frustration is evemasiger; much more if the appellant’s
counsel has no previous experience in arguing bdfoe Court. “If he [the counsel]
has a record in the Court, it is most likely that knows about the existence of the
memo”; though even in this event, a strong feelofgfrustration prevails, he
asserted’?

Metaphors work on the basis of the explicit or imipl“identification of one
phenomenon with another phenomenon from which itisé i literally distinct.**®
But yet, calling a court denial “death” seemedtg@n extreme move, unnecessary
hyperbole—even when knowing the causes of sucthdeas foreclosed. To stick to
this hyperbole, however, would distract attentioanf what | believe is the real
ground for this lawyer's metaphor: the character leflal knowledge, which
autopoietic theorists Niklas Luhmann and Gunthaubher have described as a self-
referential structuré&:*

Legal discourse, Teubner argues, works on normaseiereference and

recursivity**°

2 |bid

13 See: Bernard J. Hibbits: “Making Sense of Metaphwisuality, Aurality, and the Reconfiguration
of American Legal DiscourseCardozo Law Review6 (1994): 229-356, 233. Metaphor arises
intuitively out of the analogy between differenindps. There is an incongruity of sense on one level
that produces an influx of significance on anotlsere, generally: Jorge Luis Borges, “La Metafona,”
Jorge Luis Borges, Ficcionario, Una antologia de sextos,Emir Rodriguez Monegal (ed), Mexico,
D.F. Fondo de Cultura Economica, 2nd edition, 1849-312; Cliford GeertZ[he Interpretation of
Cultures, Selected EssajBasic Books, 1973), 310-312.

14 See: Gunther Teubner, “Autopoiesis in Law and &gciA Rejoinder to Blankenburgl’aw and
Society ReviewW8:2 (1984): 291-30Law as an Autopoetic Systéxford: Clarendon Press, 1993).
Luhmann and Teubner see the legal system in theefrerk of functionalist systems theory, that is, as
a system of actions “comprising not only legal disse about norms or organized action like court
decisions and legislation, but any human commuigicathich has reference to legal expectation.”
Niklas LuhmannAusdifferenzierung des Rechts. Beitrage zur Remtitdsgie und Rechststheorie
(Frankfurt 1981), 35 (quoted in Teubner, “Autopéeia Law and Society,” 294). This definition of
law excludes the concrete acting individual. 1bid.

15 Gunther Teubner, “Legal Irritants: Good Faith iriti8h Law or How Unifying Law Ends Up with
New Divergencies,The Modern Law Revie@l (1998): 11-32, 16.
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The self-referential closure of the legal system ba
found in the circular relation between legal demisi
and normative rules: decisions refer to rules amesrto
decisions...This basal circularity is the foundatioh
legal autonomy*®
In explaining Teubner's work Riles indicates thatls reflexivity is the
capacity of the legal systems “for building up a&n autonomy by observing and
commenting on themselves (as in legal debates dbgat process)™’ No external
forces influence the mode in which law reproduceself, its autopoietic
organizatioi*®—likewise, legal knowledge “is not oriented towaad outside target
...even when it pretends to have a specific aimmyetan mind.**°
Precisely, the self-referential character of the*f8is manifest in the Court's
denial, not so much through the explicit refereioeSection 280 made in the
judgment—literally, the decision states that thepesd is not admitted only by
invoking this norm®—as through the way in which gatekeeping is peréatnihis
insight about law’s self-reflexivity is most clearexplained by another metaphor

drawn by a law clerk when he showed me thetapaciq the binder made up of a

*1% Teubner,“Autopoiesis in Law and Society,” 295.

“17 Riles, “Comparative law and Socio-Legal Studi&g7.

418« aw becomes autopoietic to the degree that refere to external factors, e.g. politics or religion
are replaced by references to legal rules (steminimy court decisions, doctrinal inventions, or
legislative acts).” Teubner, “Autopoiesis in LawdaBociety”, 295. For an ethnographic description
about how the autopoietic quality of law is marniifiesthe workings of legal doctrine, see: Annelise
Riles, “Property as Legal Knowledge: Means and Enttsurnal of the Royal Anthropological Institute
(N.S.) 10 (2004): 775-795.

*19 Annelise Riles, “The Legal Fiction: Technical Hagiethe Center of Capitalismifope in the
EconomyHiro Miyazaki and Richard Swedberg, eds. (forthouy2009).

20| agree with Mariana Valverde when she notesélan when “one can reject the depiction of law as
an autonomous epistemic subject” as described bynlamn and Teubner, one however may
acknowledge their insights into the ways that “laeatively appropriates extralegal knowledges,t tha
is, by “transmuting them into legal formats andrieavorks.” This highlights, she argues, “the wayt tha
law shapes the world that it then claims to adjaidic This aspect of law is what | want to foregrdu
here.See Mariana Valverdel.aw’'s Dream of a Common Knowledg@&inceton, N.J: Princeton
University Press, 2003) 6-7.

21 As | explained earlier, this is what petitionesgtie Court and outsiders in general perceive.
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composite of arguments, opinions, conclusions, rasdarch materials “unofficially”
annexed to the dossier along its circulation. “Tikithe corpse,” the clerk said to me
while handing me the binder that was on his de¥bku“can find in it all the forensic
evidence and the clues to interpret a Court’s @t every case’? “Everything is
there,” he asserted as | started perusing the bindgv had in my hands. Indeed, the
material | was presented with came up as an asagmldf memoranda, opinions,
drafted decisions, statutory provisions, newspagsdicles, and other “physical
evidence” of the same sort that appeared as keweels for the reconstruction of
judgment. About his having this particular bindethis office, he explained to me that
he had borrowed it from the archive of one of skeretariasthat he needed to read
the content of this particular binder for an appleal was currently reviewing—a
memo written for this latter case cited the casedussed in the binder. When | asked
him why he did not just go and read the cited liather than examining all the data
contained in the binder, he responded that thatldvoat suffice that he wanted to
know what hadreally happened® In other words, during the process of making a
decision, the clerk locates knowledge in the Csuntvn act of making the decision.
Indeed, this clerk’s move transcends this purdug particular knowledge for the case
under his review. Rather, it speaks of a mode efatpn, of knowledge making: it
“reflexively constitutes the legal act the decision.

Certainly the two metaphors discussed in this geaeflect different and fixed
understandings of the act of judicial decision-mgkifrom the point of view of the
actors involved, either actively or passively. O tone hand, judicial practice is

perceived as a mode of knowledge enclosure: tlerething beyond judgment—

22 |nterview, July 25, 2008.

23 |bid.

24 Annelise Riles, “Law as Object,” in Law & Empine he Pacific, Fiji and Hawai'i, Sally Engle
Merry and Donnald Brenneis ed. (Santa Fe, NM: StbbAmerican Research Press, 2003), 194.
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thus, my informant’s analogy between judgment agathl In contrast to this, judicial
decision-making is also presented as a form aaliscé enabling clerks, judges and
other judicial bureaucrats (the forensic practiéi® an enduring possibility of
knowing. But yet, more importantly, both metaphatlew me to move beyond the
conflicting understandings and fixed appearancepiditial practice that they may

enact*?®

Accordingly, as | showed above, both metaphorsrodimultaneously the
means for appreciating the practice of judicialisiea-making as a self-referential
form of knowledge-construction. In this light, eoslire may be seen as both the
consequence and condition of disclostife.

Filling in the Gaps

The main task of this chapter has been to providetailed description of how
gatekeeping operates in the Argentine Court. Inlcgkp this practice as multiple
gaps—a gap in my dossier, a gap that litigants repee in their cases, a gap in legal
knowledge, and as a gap between norm and reatitigwo in the books and law in
action—I have encountered a certain kind of knogtethat is not exactly known by
its function and significance.

Accessing the memorandum, which my subjects’ deons take as the site
for the Court's internal deliberation in every case is certainly important to
understand how judgment is articulated throughfar¢ation of the legal discourse
which the ethnographic observation amalgamates, Ketwing that this document
(deliberation) is produced in preparation of ev€ourt decision—that is, whether the
Court decides to grant review or whether it is ddriis even more significant as it

sheds light on the particular function that gatgkeg performs in this setting.

2% Donna Haraway, “Situated Knowledges: The Sciengesfon in Feminism and the Privilege of
Partial Perspective Feminist Studie44: 3 (1988), 575-599, 589.
426 paul Kockelman, “Enclosure and Disclosuryiblic Culture19:2 (2007), 303-5, 304.
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Building on Barbara Yngvesson’s material, | desaibgatekeeping as a
practice of exclusion that operates to keep theriCapart from the cases that are
deemed to interfere with its responsibility and stdntional mandate, namely the
“garbage cases.” Additionally, | argued that exidosand gatekeeping are themselves
constitutive of judicial authority. Nonetheless,mag description of the practice of “the
280" unfolded, exclusion is performed in the Cotlmough a deliberative instance
similar to that encountered in the cases whereCinart grants full review. At first
glance, this finding would question the practicetttg 280 on grounds that it might
entail a failure of gatekeeping: the Court actualiles in garbage cases as much as in
any other case it decides, rather than excludiemtfrom its jurisdiction. It, however,
would mean implicitly to place my observations irc@nparative perspective from
which | would be able to check the Court’s innerkiogs against an ideal practice of
gatekeeping—whether it may be the practice of @exti as performed by the U.S.
Court or whether it may be an ideal of this praects imagined by my subjects. This
is the gap—or in Boellstorff’'s words, the transatifailure—that | tried to obviate at
the outset.

Now, when attention shifts back to the aesthetiche dossier, another gap,
namely the Court’s internal deliberation, is petd#p in the form in which the
dossier is presented to, and grasped by “outsidénsit is, through the dossier’s
visible ends (e.g. the negative decision in my ctsejudgment denying review in a
280 case). This gap, in the account of the lawyescdbed above and in the
understandings of those critics of the local pcactf certiorari, is apprehended as a
failure of legal knowledge. However, internallyoifin the Court bureaucrats’ point of
view, the concealment of deliberation is experiehas the space where knowledge
achieves momentum through a whole sequence of ledgelmaking practices. The

knowledge that this gap elicits remains hiddenugioin the cases that the Court
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grants full review it nonetheless may emerge infte of the decision’s rationale. In
contrast, when the Court denies application forieney knowledge is completely
“backgrounded” in the laconic structure of the @é&nlherefore, it is in this effort of
keeping knowledge concealed from view that the tpacof gatekeeping as
encountered in the Argentine Court may be apprediiat its true dimension.

As the materials presented in this essay showkeepéng operates as a fiction
of exclusion. The “As If" quality of the fictich’ makes it possible to consider the
appeals decided upon Section 280 as “garbage t#sasis, as cases that the Court
excludes from its jurisdiction while, in fact, tleesases are reviewed like almost any
other appeal filed to the Court. However, as judidecision-making is made explicit
to the outside in the form of judgment, exclusiégarbage cases is presented ifit
were a fact*?® This fiction, as | demonstrated in this essayimately works as a

mode of constructing judicial authority.

ii; See: Annelise Riles, “The Legal Fiction: Technidalpe at the Center of Capitalism,” 22.
Ibid.
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CHAPTER 5
PERFORMANCE, TRANSPARENCY AND THE MAKING OF A NEW
INSTITUTIONALITY

The first public hearing in the so-called “Riachuiéf® case just began and we,
the public, were watching it broadcast live in thederal Court of Appeal's room
located in the ground floor of the Court's buildit{§ Among the audience, |
recognized two Courts’ clerks | had interviewed mhsnago, two environmental
lawyers, a watchdog organization member that | $&&h on other occasions (in a
public hearing held at the Senate and in a symposiu justice reforms). There were
also a few researchers, but | only became awatieeof later. Sitting just behind me,
there was a group of people from the affected éhrezcinos de la zona afectada” as
they were referred frequently in the litigants’ amgents), who were whispering
critical comments as the Secretary of Environmativdred her argument before the
Court on behalf of the federal government, the GitBuenos Aires, the Province of
Buenos Aires, all defendants in this case.

Unlike the litigants of the ca$& and the media, “the public in general” was
not invited into the room (“sala de audiencias”)enthe Court was to hold the first
of a series of hearings in this case. “Your nametnive in the Court’'s Protocol and

Ceremonial Office’s list to enter this room,” a CoBrotocol officer informed me as |

29 see: “Mendoza, Beatriz Silvia y otros ¢/ Estadmitinal y otros s/ dafios y perjuicios (dafios
derivados de la contaminacién ambiental del Riataviza - Riachuelo),” CSJN, LL-2006, 281; a
lawsuit of original and exclusive Supreme Countisgdiction filed by a group of neighbors of one of
the vastly populated industrial urban area in Atigper—the basin of th#latanzaandRiachuelo
rivers—that sued the federal government, the pazvof Buenos Aires, the city of Buenos Aires, and
forty-four private corporations that operated ie Hrea for the damages caused by the river patlutio
30 See Chapter One of this dissertation for a deenipf the location of this courtroom in particula
31 |n the days previous to the hearing, the Courtraset that a few NGOs and the Nation’s
Ombudsman were also considered parties of this sasm they held a legitimate interest in it. See:
“Mendoza, Beatriz y otros c. Estado Nacional y gtr@€SJN, 329 Fallos 3445 (2006); “Mendoza,
Beatriz y otros c. Estado Nacional y otros”, CI$..B29 Fallos 3445 (2006).
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tried to make my way to the fourth floor hearingmu Indeed, | had been told the day
before that if | were a mere member of the ‘public’could watch the hearing
projected onto a screen in the Court of Appealsbsd floor hearing room. Upon
finally arriving at the entrance of the screeningm, a staff member from the Court’s
protocol office directed me to take a seat “onlany of the last three rows.” Looking
over the near-empty room, | could not help butimpised by such a request; | shared
my surprise with the Court protocol officer. Shewver, replied firmly that the other
seats were reserved for both Court clerks and gtigesial functionaries; hence, those
who were not judicial functionaries and wanted tateh the hearing had been
assigned to the rear of the screening ré&m.

As with other encounters with Court administratstaff during my fieldwork,
| noticed these officers playing on personal natioh public space to pose limits to
my field setting. This hearing, a very infrequentert in the Court’s calendar,
provided a unique opportunity to see the enactroétitese notions at work. On this
occasion, the protocol office personnel that | emtered not only interpreted the
category of “the public” through the instrumentglitf the office’s listing**® but also
in more political terms, for instance excluding tBeurt from the outsider's gaZ&"
Indeed, that was the reaction | got when | wasatiotved to take photos either on the

fourth floor, outside the courtroom, or once tharrgy was finished. A Court officer

32 A week later, however, on the date of the secarliphearing in the case, | was able to access the
Court’s hearing room accompanied by one of my imfamts--a high-ranking judicial functionary whom
I ran into by chance while trying to access thei€sinearing room.

3% See: Supreme Court bylaw for public hearing in Hdeza, Beatriz y otros c. Estado Nacional y
otros,” C.S.J.N. 329 Fallos 3445 (2006).

“34 Notably, Latour accounts for similar kinds of réans within the Frenconseil d’ Etat“The

Conseil d’Etat is not a public place, but while twaurt is in session the public is admitted toaiart
areas at certain times. Ushers and receptionisteefibe otherwise invisible distinction betweengk
places which are open to the public and thosedrdtian numerous) places which are reserved for the
work of theconseillersfor their offices, and for the absolutely secneiqess of deliberation.” Bruno
Latour, “Scientific Objects and Legal Objectivityf Law, Anthropology and the Constitution of the
Social: Making Persons and Thingdain Pottage & Martha Mundy, eds. (Cambridge: Cedde
University Press, 2004), 73-114, 74.
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stopped me and warned me not to take photos diotin floor (the floor that houses
the majority of the Court’s operations). | thenlreg that it (the building) was a public
building; to which he responded: “yes; but not fiigrth floor.”>®

In the first chapter of this study, | draw on myroexperience of accessing the
Court to explain, through an ethnographic examplew the notion of place is
implemented in the Argentine Supreme Court. | hévend a working parallel
between the aesthetics and politics of the notibplace within the Court and the
intricate path toward the practices of judicial utigation. The place—the Court’s
building—enacts a set of relations that in my aatauirror the process of reaching
the Court® In this context, | take the protocol office staffittitudes toward my
gueries during these hearings as displays of theegmiion of place that | have
encountered in the Court. In the present chaptereklier, | want to shift my focus
away from these organizations of place, and towdhes nature and function of
technical tools such as hearings and other instntsnef judicial procedure. As |
mentioned earlier in this dissertatidlf,working on this technical dimension of law
implies not only turning these actual tools of leggowledge themselves into objects
of inquiry, but also using them as a means to ackvdihe knowledge of my subject.
Ultimately, | hope that my present appeal to thetlatics of legal forms contributes

to an understanding of the workings of the judidgratitution by bringing to the

surface the commitments and practices of the stshjeat make up the institutiérf

35 Fieldnotes, September 6, 2006.

43¢ Adam Reed presents a thoughtful account of theaé connection between place and relations in
his ethnography of the Bomana prison in Port Moyesbee: Adam Ree®apua New Guinea’s Last
Place, Experiences of Constraint in a PostcoloRiaton (New York: Berghahn Books, 2003). See

also Chapter One of this dissertation.

37 See the introduction to this dissertation.

38 This draws on Annelise Riles’s larger insight ttie forms of bureaucratic practices are themselves
objects of anthropological knowledge while conttibg to an understanding of contemporary
institutional knowledge. Annelise RileShe Network Inside O@Ann Arbor: Michigan 2001), 16-17.
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The aesthetics of hearings

In modern legal theory and practice, hearings areetled instrument of
adjudication. Regardless of the system of civilggaure we focus on—either a more
lawyer-dominated procedure, such as the Americaih ©ystem, or other procedures
in which the bench exercises greater responsibifityffact-gathering, such as the
Continental traditioff®>—hearings are defining features of judicial decisisaking.
Black's Law Dictionary provides a general definitiof a hearing as “a judicial
session usually open to the public, held for theppse of deciding issues of facts or
of law, sometimes with witness testifyinf® Underlying this basic and introductory
definition are the notions of hearings as tool&kmdwledge construction, as the means
to an end*! In a more epistemological sense, Foucault findsright to testify—the
right to oppose truth to power (“to oppose a poessltruth to an untruthful
power”)—central in the development of the Greek deracy. This right, he argues,
paved the way for several cultural forms centralWestern society, all inherited
features from the Greeks: the rational systems robfpand evidence (central in
philosophy and science); the art of persuasionvipgoone's point through rhetoric);
and the development of a new kind of knowledge \Wedge through testimony,
memories, or examinatiofij?

Hearings are also said to facilitate the interacbetween the parties of a case
and the judge or judges who have to decide it:y‘teng abouimmediacybetween

the judge and the litigants,” a Court Justice paamut to mé*® Not incidentally, this

3% John H. Langbein, “The German Advantage in Civildedure,” hie University of Chicago Law
Reviewb4: 4 (1985): 827-866.

40 Black’s Law Dictionary, Second Pocket Edition, BnyA. Garner, ed. (St. Paul, MN: West
Publishing Co. 2001), 317.

“leadvocacy is not an end in itself, it is the medayswhich the judicial process attempts to arrive a
truth and justice,” Irving R. Kaufman, “Appellateddocacy in the Federal CourtBéderalRules
Decisions(1978): 165-172, 172.

#42 Michel FoucaultLa verdad y las formas juridicgBarcelona: Gedisa, 2005), 66-7.

43 |Interview, May 17, 2006.
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Justice was a former criminal judge. In Argentim&jose civil procedure system
draws on a marked tradition of written (and usudgeless) procedufé? such
immediacy is usually praised as an advantage—anduarantee—of criminal
procedurevis-a-vis civilproceduré®

The Argentine Civil and Commercial Procedure Coadings hearings as
“procedural acts,” and devotes a short chapteesziibe the general rules applicable
to them?*® Unlike lower courts whose decision-making procssae ruled by either
the Civil, or Criminal Procedure Codes, the Suprédoeirt's adjudication processes
(both judicial and administrativ&) are governed by its own bylaws (“Reglamento
Interno”)**® At the Court level, the practices, meanings andegions of the hearings
| encountered were disparate—if not personal. Tékejnstance, the Justice | just
mentioned above: at the time of our first encoyrgbe expressed her concern about
the absence of public hearings at the Supreme Jeuel, which, in her view,
unfortunately prevented the Justices from establisicontact with the parties
concerned in a matter before the tribufalNonetheless, when | mentioned this
proposal to a few Court clerks, all of them rejdctbe idea of the Court holding

public hearings, arguing that the Court’s curresmsecload would give no room for

public hearings.

444 See, e.g.: John Henry Merrymdine Civil Law Tradition: An Introduction to the LaigSystems of
Western Europe and Latin Ameriénd ed. (Stanford, CA: Stanford University

Press, 1985).

4% For an analysis of the introduction of plea bamiaj in the Argentine Criminal procedure, and thus,
its alleged shift from an inquisitorial (contineltao a more adversarial (American) system, see
Maximo Langer, "From Legal Transplants to LegalnBlations: The Globalization of Plea Bargaining
and the Americanization Thesis in Criminal Procedudarvard International Law Journa#5 (2004),
1-45.

446 See: the Argentine Federal Code of Civil and ConeiaeéProcedure, Title Ill, Chapter Il . It is als
worth noting that judges can delegate their dutyasfducting hearings to the court “secretarios”
(judicial functionaries). Ibid., section 38 (5).

447 See Chapter Two of this dissertation.

*48 The Court’s internal bylaw is actually a compositavritten norms and customary practices.

449 |Interview, May 17, 2006.
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Although the Court’s practice has traditionallyeaed any sort of public
hearing, it has developed several alternative nsoftel hearings. These actually are
private meetings between a Justifand a litigant in a case, rather than "hearings" i
the definition expressed by the procedural code-apgtmeeting with a Court Justice
is assumed to be a hearing, even if you simply wagisk the judge a few questions
for your research project. These meetings have rhecan extended institutional
practice, to the extent that while asking my infants to address the topic of hearings,
they almost instinctively—and many times defensiveassumed that my query about
hearings was actually a question about the privaetings that a Justice or clerks
may hold with a litigant>® The reason is that these private hearings aregisjely
called “alegatos de oréja(“ear argument”f>? in the Argentine judiciary jargon, in
reference to the counsels’ willingness to depldialds of strategies to persuade the
judges or clerks to issue a favorable deciéidnThese hearings, among other

practices, were targeted by a series of so-catleshSparency bylaws” (“acordadas de

59 Moreover, Justices have traditionally deferredséneearings to their clerks. The Court clerks
(secretario$ also can hold these meetings, as | noted above.

1 As an experienced legal practitioner, Alejandraridagives a brief account of the importance for
attorneys of holding these meetings and how thepine a common practice in the Court; “Los
abogados litigantes saben de la importancia deebitelar de la Secretaria donde el expediente ha
guedado radicado, entienda—y si es posible compdoargumentos brindados en oportunidad de
presentar recursos o peticiones que la Corte datze.tEso ha hecho que se vuelvan comunes los
pedidos de audiencia para “ver” a un determinadcesario, con la esperanza de que un alegato oral
impresione mejor, 0 sea mas persuasivo, que @ Balrso escrito que el mismo litigante ha
presentado ya.

Con el tiempo los Secretarios del Tribunal ae o volviendo, para fortuna de los abogados, mas
abiertos a escuchar argumentaciones en apoyo dieteraninada posicién en el conflicto. Eso sin
duda no era asi en los afios en que yo empecgaa.liion Secretarios como los Dres. Brea o Dilato,
mayoria de los abogados deben haber batido rederdgnima permanencia ante un funcionario
judicial. La “charla”, si asi cabe llamarla, seitaba a un intento de argumentacion rapidamente
cortado por un parco “estudiaremos su recursopdcion lo que claramente se terminaba la
entrevista.” Alejandro Carrid,a Corte Suprema y su Independen@aenos Aires: Abeledo Perrot,
1996), 27.

52 The expression “ear argument” is probably the maostrate image to convey that the parties’ oral
arguments are delivered directly and privatelyhmjudge or the clerk. | thank Mariana Valverde for
suggesting this expression to me. E-mail messagattwr, June 19, 2008.

453 See e.g.: “Fin de los alegatos de oreja”, Fojas. A pagina de los abogados argentinos 136,
http://www.fojas0.com/FC136Alegatos.htm (last aseesOctober 15, 2007).
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transparencia”) that the Court issued in 2003-4 Tourt ruled that Justices would
not hear the arguments of a litigant without adl frarties of the case being preséht.
Remarkably, in response to my query on the recemfdhat bylaw within the Court,

a Court clerk gecretarig*®

pointed out that even though it was being obeyed, h
found that rule somewhat unfair since the new nafiected the situation between the
parties of the case, givingde factoveto power to the party not interested in having
the Court hear the ca&€.1 will return to the implications of the enactmenftthese
transparency bylaws later in this chapter.

The effect of those hearings on my informants kdecannot be assessed, at
least not in general terms, since each clerk egpees hearings in different ways. In
one of my first interviews at the Court, a Couwrtrkl told me he was bound by the
Court bylaws to meet with all the litigants andtbeir counsels, and that listening to
them can help him either to confirm his previousaicbn the case or to anticipate his
[the clerk’s] reading, or, in his words, “just toake it [the case reading] simplér”
On the other hand, he said it was not clear to torwhat extent a hearing helped
counsel and clients advocate their case, althoegacknowledged that, “it might be
that seeing the person who will decide the case-fadace or the person who will

58

collaborate in the decision-making would make dedénce for thent®® A few

months later, another Court clerk confessed tohatte usually was annoyed when,

5% Supreme Court bylaw No. 7, February 24, 200ty://www.csjn.gov.ar/documentos/verdoc.jsp
(accessed September 16, 2007). Annelise Rilesiatséor a similar policy implemented by the Bank
of Japan, her field site, in response to the dismof accountability in the press and among bureds
themselves: “Every meeting with clients would h&wvée cleared in advance with a manager and
documented after the fact... Yet, under the new gptiontacts with market participants were limited
to office meetings that produced formulaic answensredetermined questions and in which the parties
did not feel free to make quiet requests from fav@mrcompromises...” Annelise Riles, “Real Time:
Unwinding technocratic and anthropological knowlketi§merican Ethnologissl: 3 (2004), 332-405,
396.

5% For a description of the scheme of labor withie Bupreme Court, see Chapter Three of this
dissertation.

% |nterviews, October 25, and November 2, 2005.

7 bid.

8 |bid.
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in the course of the hearings with the partiesmatAeir counsels, they asked him “to
please read the file.” “Of course we read the fildew can they believe that we do
not read the files?” he said to ffdIn another interview, a Justice's clerk told met th
the fact of meeting counsel “did not add any usafidrmation for [her] to decide the
case.” Rather, she said, counsels only use thee gfatiese encounters to repeat the
content of the file, “to repeat what is alreadytten.”® To my question whether she
was able to ask counsels more precise and detqiledtions that might orient her
reasoning and decision, she responded that shenaticask anything during the
hearings. On the contrary, she only listened toifterlocutors’ speecff’ Like other
clerks I interviewed, she found these meetings—&iteng the parties of case—as a
deviation from proper judging (bureaucratic) preeff? this understood as “the
procurement and dissemination of knowledge onianal basis.*®3

Hearings may work as instruments of knowledge cansbn, as tools for
reaching the legal truth, as acts that validatera&l procedure, or, they can assume
other different and even personal meanings, asnfiaymants’ accounts just showed.
But, more importantly, hearings may also be underdtas objects of performance. A
vast law review literature on the value of orallangnts before appellate courts in the

United States illustrates this poffif.

**9 |nterview, December 16, 2005.

9 Interview, June 22, 2006

1 |pid.

62 Interview, August 2006.

%3 See Annelise Riles, “Real Time,” 396.

64 See, e.g,: Robert H. Jackson, “Advocacy Beford_thited States Supreme Cour€brnell Law
Quarterly37:1 (1951-1952): 1-16; William H. Rehnquist, “Ofalvocacy: A Disappearing Art”,
Mercer Law Revie85(1983-1984): 1015-1028; Robert J. Martineau, "Viakue of Appellate Oral
Argument: A Challenge to the Conventional Wisddma Law Review2 (1986): 1-33; Lawrence W.
Pierce, “Appellate Advocacy: Some Reflections fritre BenchFordham Law Reviewl (1993):
829-841; Ruth Bader Ginsburg, “Remarks on Appelfedeocacy” South Carolina Law Revie&0
(1999): 567-615; Seth Waxman, “In the Shadow ofiBlawebster: Arguing Appeals in the Twenty-
First Century”Journal of Appellate Practice and Proce®$2001): 521-531; Mark R. Kravitz, “Words
to the Wise"Journal of Appellate Practice and Proces$2003): 543-549.
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[...] we might liken [oral arguments before an apaiell

court] to the passing parade, with judges and dltig

functioning simultaneously as participants and as
interested spectators watching from opposite siddbe

street. The sense of immediacy and involvement—the
three-dimensional experience—one gains from such a
proceeding is specially important to the jud§es

Within this legal literature, oral advocacy befdlhe Supreme Court has been

466

defined as an “art’ 1467

an “essential ar and even as the art of “building a
cathedral.*® As such, it requires specific techniques and aateds very best
performance—this latter probably embodied in Danétbster’'s delivery of oral
arguments inGibbons v. Ogdeff® Yet, as object of performance, hearings may be
turned into political tools. To support this argurhel return to my account of the
public hearing of th&®iachuelo

The public who had watched the hearing broadcast iln the improvised
screening room began to gather at the room’s fidoor to exchange opinions about
the arguments delivered by the defendaffts noticed that for many of the attendees,
in particular for the neighbors of tidachuelcarea, the arguments they had just heard
were very provocative, in particular those deliceby the Secretary of Environment.

| then approached a group of them who also happémdoke grassroots activists

(“unemployed female members of the unemployed wsikemovement,” as they

%65 Rehnquist, “Oral Advocacy: A Disappearing Art,"20

%% |bid. 1015; Waxman, “In the Shadow of Daniel Webgt522.

67 Bader Ginsburg, “Remarks on Appellate Advocacy,05

%68 Jackson, “Advocacy Before the United States Supr€wurt.”

46922 U.S. (9 Wheat. ) 1 (1824). See, for instanemdsa Day O’Connor’s Milton R. Konvitz Lecture

in American Ideals (delivered at Cornell UniversiBctober 23, 2007).

470 Of particular interest were the arguments deligdng the Secretary of Environment on behalf of the
three levels of governments involved in the caSeptember 5, 2006
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introduced themselve¥) to get their reactions on the event we all had gitsnded. |
began asking about their opinions of the hearinges€ women, showing a strong
political commitment, promptly responded that itsathe same old thing: “They [the
government] always make the same promises. We hlearseme speech fifteen years
ago.” | then rephrased my question, inquiring timge about their assessment of the
Court’'s handling of this case: “But what do younthiabout the Court's attitude
toward this case?” | asked, noticing a shift inirtladtitudes as they responded to my
new question. “The Court has a clear knowledgedalthis issue]” (“la Corte la tiene
clara”), one of the women responded to me whileféléaws affirmed the responéé

In their account, the public hearing showed theat the Court was handling
this case in a fair and innovative way, revealing tribunal’s deep knowledge about
the issues at play—they had seen the Justicesgatikindefendants thoughtful and
sharp questions about matters regarding the neighlaily life (housing, health,
labor, displacement, eté)® Interestingly, other people directly involved inist case
who | interviewed also emphasized the importanad the Court conduct public
hearings in this (their) case. Regardless of th@itkgrounds (one was a counsel of the
plaintiffs’; another, a young environmental lawyerd civil rights activist; a third, the
president of a civil association of tReachuelozone), they all agreed that the fact that
the Court had decided to conduct a hearing in ttese was indexical of the case’s
institutional relevance. Yet it meant something enanportant to them: that their

claim was finally being heard by a government bdy.

*"! Interview, September 5, 2006.

472 |bid.

*73 Fieldnotes, September 5, 2006.

474 Interviews, November 22, 2006; December 4, 2006; Recember 14, 2006
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The hearing was a unique event in different waysvds infrequent for the
Court to conduct public hearings on cases undeeitision?’” Indeed, the procedural
rules for this hearing were issuad hoc,two weeks before the event took pfdée
(the same rules were applied to the subsequehegf)ngs the Court held on the same
case)’’ The provisional nature of the procedural rulesamedl the uniqueness of the
event: as the neighbors’ accounts illustrate, thelip hearing worked to open the
Court and remove it from its usual closed settiflte end result was a public judicial
event open to a massive audience. A high-ranking servant from the city of
Buenos Aires, who had followed the hearing from ofhé¢he seats reserved for the
representatives of the city government in the fofidor courtroont’® told me that it
was the first time in his twenty-odd years of legedctice that he was able to be “in
presence of the tribunal”; “it is like you are gegin person what you have always
read in the texts,” he said to me; “to see theidesttome in the hearing room and that
all of us have to stand up, that is stunning ... @&sva sober ceremon$/® On a

personal level—as an individual with a specificessh interest in the Court’s

*>Though the Court had held hearings on a few atheasions, for instance in the so-called
“Verbitsky” case, the public advertising of theldal hearing on this opportunity, the media cogera
of the event, as well as the bureaucratic stemntalithin the institution toward its ultimate reztion,
lent this first hearing an unusual character. “\tsky, Horacio s/ habeas corpus”, C.S.J.N. 3280Eal
1146 (2005).

476 See: “Mendoza, Beatriz Silvia y otros ¢/ Estadaibiaal y otros s/ dafios y perjuicios (dafios
derivados de la contaminacién ambiental del RicaMza-Riachuelo)”, CSIN, August 30, 2006,
http://csjn.gov.ar/documentos/verdoc.jsp (last ssed October 16, 2007).

77 A sixth hearing on the case was held on OctobgP@a7. See: “Mendoza, Beatriz Silvia y otros ¢/
Estado Nacional y otros s/ dafios y perjuicios (daferivados de la contaminacién ambiental del Rio
Matanza-Riachuelo)”, C.S.J.N, 330 Fallos 3663 (2007

"8 The Court decision that set the rules for theihgdn theRiachuelocase, also assigned a fixed
number of seats for the plaintiffs, the defendétiiee units of government and private corporadions
and third interested parties. See: Supreme Colatbipr public hearing in “Mendoza, Beatriz y otros
c. Estado Nacional y otros,” C.S.J.N. 329 Fallo4533@®006). On November 5, 2007, the Court issued
a new bylaw that incorporates public hearings psrenanent Court practice. The norm also classifies
the hearing to be held in three different typesofimativa, ordenatoriaandconciliatoria), and sets the
procedural mechanisms to be followed by both tlstides and those who advocate before the Court.
See: Supreme Court bylaw No.30, November 5, 2083:/fesjn.gov.ar/documentos/verdoc.jsp
(accessed October 1, 2008).

47 personal communication, September 11, 2006.
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knowledge practices—the hearing certainly expanehgdvision of my subject of
study by bringing into being new sets of practigesl arrangements within the
institution; this experience allowed me a vantagmtppreviously unavailable through
the fog of the Court's documentary practices | hadessed so f&f° The event itself
was further evidence that Court was addressingudieace placed elsewhere outside
the institution.

This insight is somewhat evocative of the ethnolgi@pategories of “inside”
and “outside” the Court drawn from my field, on wahil resorted to explain the
disparate representations of the Court’'s practyzgkered in different moments and
venues throughout my fieldwork—a move mostly detead by the fluctuant access
opportunities | was granted by my informants whaked at the Court. Indeed, the
outside emerged as a construct against which t& wase informants’ insights of
enduring and rule-bound Court’'s practices. Theskggoaies, however, are not
representative of different analytical orders. @& tontrary, both are instantiations of
the same phenomenon that | address in this difisertahe Court's knowledge
practices in contemporary Argentina. Thus, by pogtoward “an outside audience,”
I mean the Court’s practices that are ethnogragiiesible through the fictional link
between the Court and an outside subject, rathean thoking at the institution’s
bureaucratic workings—or the other way around: 8awicratic practices also point

481
S

again and again to their own incompleteness,” paesging Riles:’" This is also the

80 These everyday practices, however, are not consttao those interventions that are instinctively
associated to the impersonal and interchangealerpaf the bureaucratic logic, like signatures,
stamps, decrees, certificates, files, etc. SeerdPBourdieu, “From the King’s House to the Reasbn
State”,Constellationsl1:1 (2004): 16-36, 31. On the contrary, the bucegcy’s workings | mean here
also embrace the cultural manifestations that coasthe Court judges’ and other legal bureaucrats’
identities within the judiciary (i.e. the normssaciability that grant them a special status; taaner

in which they talk about their work; their interact with lower-ranking Court’s personnel; their
gathering in professional associations meetingg;Has, seminars; their participation and interactio
with colleagues in and through the Court’s docurmenpractices, like the routine practices of
circulation of files and writing of legal memoranddc). See: Leticia Barrera,“Meeting the Judicial
Family” (February 2007). Unpublished manuscriptfiwith the author.

81 Annelise RilesThe Network Inside O@Ann Arbor: Michigan University Press, 2001) 19.

144



aesthetics of public hearings, in which the presawicthe outsideper seelucidates
the phenomenon.
Crafting Institutionality

The practices | mean herein are made up not onfubfic hearings, as such
described above, but also by a series of bylawns,aforementioned “transparency
bylaws,” and a new communicational straté¥y.Particularly, thetransparency
bylawshave introduced mechanisms into the Court’s detisiaking process that, in
both the institution’s discour&8 and that of its critic§>* work to render judicial law-
making more visible and accessible to the pullficChese bylaws have incorporated
the public announcement of files circulating withihe Court'®® the advanced
publication of the scheduled date in which casesnsfitutional relevance will be

decided by the Couff’ the publication in the Supreme Court Official Repo

82 The Supreme Court's webpage was redesigned by260@- Under a “Welcome” heading, and right
after a very brief introduction that indicates ttte# Court opened its doors in January 15, 18@&83, th
reader finds a citation belonging to Jose M. Guéista(then Supreme CourtSecretario),in
opportunity of the publication of the first voluroéthe ‘Fallos’ collection (the Court’s official reports)
in 1864. Guastavino’s words emphasize the neeleo€Court’s decisions to be available to the public,
as Court’s decisions, he argues, not only to affexfpeople’s lives but also they are a tool fer th
people to exercise control upon the judges. Foligvthis statement, another paragraph explains that
the publication of the Court’s judicial decisiongdaadministrative activity in the Court’s webpage
pursues to meet both the republican principle dllipity of governmental acts, and the society’stig
to information; all this in the context of the tuial’'s transparent operation. See:
http://lwww.csjn.gov.ar/; last visited October 260Z. | was quite familiar with Guastavino’s words
before seeing them posted in the Court’'s webpagkedd, | was referred to his statement on several
opportunities during my fieldwork—in interviews aturcted with civil rights advocates and Court’s
law clerks— to the extent that | obtained mysetbay of that from the Court’s archives. Interviews
September 21, 2005; February 8, 2006; and DeceRih&006. See also the recently launched
webpage of the Center for Judicial Information (@e de Informacion Judicial”),
http://www.cij.gov.ar/inicio.htm[visited December 10, 2008).

83 By the Court’s discourse | refer here the reasdrike issuing the bylaws, as stated in the texhef
norms.

84 For instance, NGOs, civil rights activists, praggiee liberal scholars. See: the introduction and
Chapter Three of this dissertation.

85 See, generally: Asociacion por los Derechos Esvila Corte y los Derechos, Un informe sobre el
contexto y el impacto de sus decisiones durantergddo 2003-2004Buenos Aires: ADC/Siglo XXI
Editores, 2005).

86 See: Supreme Court bylaw No. 35, December 11,,2003
http://www.csjn.gov.ar/documentos/verdoc.(sgcessed July 15, 2007).

87 Supreme Court bylaw No.36, December 18, 2003;/htpw.csjn.gov.ar/documentos/verdoc.jsp
(July 15, 2007).
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(Fallos) of the complete versions of the Court's most vate decision®® the
updating of the Court’s data bases, and the impnev¢ of the conditions for the
public access to the Court's case [&Was well as of the content of and the access to
the Court's web pag&® the prohibition for the Justices to hear one & parties’

té’lgl

arguments in private without the presence of thentar-part;”" the implementation of

the Amicus Curiaanechanism in cases of “institutional transcendéncéof interest
of the public’#®*the creation of a judicial information cenféf;the public delivery of
oral arguments before the triburidletc.

As these bylaws were being implemented, four nestickks were appointed

(out of the seven who currently preside on the bgnwhich meant a substantial

“88 Supreme Court bylaw No, 37, December 18, 2008;/httww.csjn.gov.ar/documentos/verdoc.jsp
(accessed July 15, 2007).

89 pid.

90 Supreme Court bylaw No. 1, February 11, 2004, Mtip/w.csjn.gov.ar/documentos/verdoc.jsp
(accessed July 15, 2007).

91 Supreme Court bylaw No.7, February 24, 2004, tpiw.csjn.gov.ar/documentos/verdoc.jsp
(accessed July 15, 2007).

492 Supreme Court bylaw No. 28, July 14, 2004, Hitpuiv.csjn.gov.ar/documentos/verdoc.jsp
(accessed July 15, 2007).

493 Supreme Court bylaw No.17, May 30, 2006, http:Awesjn.gov.ar/documentos/verdoc.jsp
(accessed July 15, 2007). See also: La NaciénafCua centro de informacion judicial,” November 2,
2006, 13; Clarin, “Crean un Centro de Informaciddidial”’, April 19, 2007,
http://www.clarin.com/diario/2007/04/19/elpais/p3WB.htm (accessed July 15, 2007).

In the context of the collaboration agreement sigmgthe Supreme Court and the Press Association of
Argentina (Asociacion de Entidades Periodisticagudgntina-ADEPA), on September 5, 2007 the
major Argentine newspapers published a four-pagelement entitled “Fallos de la Corte al alcance
del ciudadano” (“The Court’s decisions availabl¢he citizen”) with information about the most rate
and relevant 2006-2007 Court’s decisions (i.e.hoeess; judges’ salaries, economic emergency,
urgent needs, impeachment of Supreme Court’s &ssticd lower court’s judges; environment
protection; consumers and users’ rights; equakgtin in the access to public service; pensiods$un
human rights; electoral law). On the front covbere is a short article about the Court after tissc

by the Association for Civil Rights (ADC), followday photos and short bios of the seven Justices. On
the back cover, there are two short articles “Sgcleaw and Justice,” by the President of the Press
Association; and “The Court and the democratic @jak,” by a constitutional law scholar. On the
bottom half, there is chart indicating how the jedgoted in each of the cases (10) recounted in the
supplement. As it also reads on the supplement frage, the publication is aimed at contributing to
bring the Supreme Court’s work to the society, camitating its most important decision in a way that
can be understood by everybody. Seass Fallos de la Corte al alcance del ciudadano
http://www.adc.org.ar/recursos/700/Losfallos20deld€alalcancedelamano.pdf (last accessed October
26, 2007). In September 2008, a second editiohisfsupplement summarizing the most relevant Court
decisions in the 2007-2008 period was published: IS®s Fallos de la Corte al alcance del ciudadano,
http://www.adccorte.org.ar/recursos/392/Insert_€d2008.pdf (accessed October 6, 2008).

9% See: Adrian Ventura, “Incorpora la Corte las andias publicas,” La Nacion, February 5, 2007, 7.
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change in the physical composition of the CourttHis context, the image of an
ongoing institutional change in the Court emerged advanced, significantly, by a
rhetoric of change articulated not only by the @sufustices—particularly, albeit not
exclusively, by the recently appointed Justices—hbigo from opinion-making
institutions (for instance, NGOs and the metitand legal expert§® As a result of
the many new faces and regulations, both the Goor€mbers and the public at large
began to call the present Court “the new Courtdigiance the current incarnation of
this institution from that of the previous years.récent document issued by the
Court’s President furthers this idea: after the12R002 crisis that impacted upon the

judicial power, deepening its preexisting problecene a period of “transition,” he

9% See: Adrian Ventura, “Habré juzgados abierto@#akoras, anuncio el Juez Petracchi. El alto
tribunal impulsara su propia reforma judicial,” Nacion, May 15, 2004,
http://www.lanacion.com.ar/herramientas/printfrigridrintfriendly.asp?origen=3ra&nota_id=601365
(accessed July 7, 2007); Irina Hauser, “Cémo hqaerla Corte tenga un peso propio” Pagina 12,
October 17, 2004, 2-3; Laura Rommer, “La Nueva €den busca de mas transparencia,” La Nacion,
August 14, 2005, Sec. Enfoques, 1-3. See alsoai®gilBoschi, “La Corte avanza con la reforma
judicial,” Clarin, August 18, 2005, http://www.clarcom/diario/2005/18/elpais/p-01301.htm (last
accessed July 7, 2007); “Conferencia Nacional @eel Una cumbre para afianzar el rol de la jastici
en la sociedad,” La Gaceta, March 28, 2006, Sebumales, 1,3; “Los Jueces intentan protegerse,”
Clarin, April 2, 2006, 8; “El dedo politico est@slimitado ahora,” La Gaceta, May 14, 2006,
http://www.lagaceta.com.ar/vernotae.asp?.id_not8315 (accessed July 7, 2007); Silvana Boschi,
“La Corte, entre las sillas vacias y el fantasméaduayoria automatica,” Clarin, August 20, 2006,12
Jorge Lanata, “El Gobierno y la Corte Suprema, 8gusticia,” Perfil, September 10, 2006, 18-19;
Silvana Boschi, “Aires de cambio para la Corte:fularo presidente que ya se muestra en funciones.
El santafecino Lorenzetti puso en marcha una geri@nuncios e iniciativas,” Clarin, October 14,&00
http://www.clarin.com/diario/2006/10/14/elpais/p8IA.htm (last accessed: July 15, 2007); Adrian
Ventura, “Preocupa a la Corte que Kirchner sumitpader. El tribunal aspira a convertirse en un
referente institucional,” La Nacién, October 150801, 15; Silvana Boschi, “En la Corte Suprema
prometen no hacer lugar a su propia reelecciogtic November 5, 2006, 19; “Para Petracchi,
termind uno de los errores mas graves de la hastdBiarin, November 11, 2006, 7; Horacio Verbitsky
“Corte en Confeccién,” Pagina 12, November 19, 20@615; Silvana Boschi, “La Corte Suprema,
con nuevos aires y menos perfil politico,” Clabecember 31, 2006, 16; Adrian Ventura, “Pidio la
Corte respeto por la independencia judicial,” Laida, March 28, 2007,
http://www.lanacion.com.ar/politica/nota.asp?natd#895138 (accessed April 26, 2007).

49 See, e.g.: Alberto G. Garay, “Cambios en la C8ttprema,” Jurisprudencia Argentind (2004):
1136-1139; Héctor Héctor E. Sabelli, “El final deauetapa. Un panorama de la jurisprudencia de la
Corte Suprema en el ano 2003urisprudencia Argentinéll (2004): 1369-1439 ; Asociacion por los
Derechos Civiles, “Reformas Institucionales y lat€@n Numeros”, iha Corte y los Derechos, Un
informe sobre el contexto y el impacto de sus dews durante el periodo 2003-20Bluenos
Aires:ADC/Siglo Veintiuno Editores, 2005), 23-41é¢lor E. Sabelli, “Como trabaja la Corte,”
Jurisprudencia Argentina (2007): 1163-1171.
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argues, which lasted up to 2006. During that peribevas possible to manage the
effects of the crisis while continuing with the pigion of justice. In turn, all of this
prevented an institutional debaéfé.The present moment, explains the judge, is the
period of “institutional reconstruction,” that ithe time for restoring the damaged
links between the judicial power and society. Big turrent moment is also the time
for a reassertion and consolidation of judicial powis-a-vis the other (state)
powers?®

If one looks at the Court’s recent case law, ong also notice that the Court
“in this current compositiorf®® overruled its previous decisions on cases invglvin
violations of human rights during the last militadictatorship® Likewise, it has
assumed a proactive standpoint toward economicsacdl rights by increasingly
admitting cases in which governmental policies hawenged upon these rights, to
the extent that some voices—both inside and outsideCourt—have found hints of

judicial activism in the Court’s behaviot*

97 Ricardo LorenzettiPoliticas de Estado para el Poder Judicial,
http://csjn.gov.ar/documentos/novedades.jsp (aede@stober 18, 2007). Lorenzetti was elected
President of the Supreme Court by his fellow Jestia November 2006, and took office in January
2007. His election was largely anticipated by trexia. The day Lorenzetti was elected, the then
Court’s president Enrique Petracchi, the Vice-Rieisi Elena Highton de Nolasco and Lorenzetti
himself showed up to the media and reported thetieferesult. That was the first time that the gtet
of the Court’s President was communicated in theat.w

% bid., 1-2.

99| am borrowing here a “formula” usually employedGourt’s rulings. When a Court’s decision
places emphasis in “its current composition,” tkia sign of the tribunal’s intention to distantself
from its previous rulings. Interview, February 2006.

0% The most salient case of the series of Human Rigises decided by the Court in the last four years
has been the so-called “Poblete case,” in whictCinart upheld the constitutionality of a law pasbgd
Congress voiding—both retroactively and prospebtivehe “due obedience” and “final stop” laws
that precluded the prosecution of the crimes cotadhiby the military. See: “Simon, Julio Héctor y
otros”C.S.J.N. 330 Fallos 3248 (2005). Also, inyJi8, 2007 the Court held unconstitutional the
presidential pardon that then-President Menem gdaint 1990 to the chiefs of the militgyntasand
other high-ranking military officials who had beprosecuted and condemned for human rights
violations during the last dictatorship. This me#rat all the criminal prosecution procedures teat
been closed and archived due to the presidentidbpacan now be resumed. See: “Mazzeo, Julio L. y
otros,” C.S.J.N., 330 Fallos 3248 (2007).

01 See, e.g.: Gerardo Young, “La Justicia se invalwada vez més en politicas sociales,” Clarin,
August 6, 2006, Sec. Zona, 34-36, The notion dicjal activism, however, has disparate
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Access, Performance, and the Meanings of Accounli&pi

Whether in newspaper and magazine interviews, cenées, seminars,
symposia, expert gatherings, press conferencesrtser public hearings, Justices
appear themselves as the agents of a change dri¢goveard a new (Court’s)
engagement with society. The purpose is to brirggGlourt to the people or, as a
Justice told me, “to humanize t* “Meeting the judges in person brings about a
different perception of the judiciary,” she saii,ifnplies a perceptioff® of access to
justice.”®®* Also, “the fact that the people on the street gaixe the Justices makes
the people confident in the judicial proces¥she asserted. | take these activities
along with the enactment of the legal documentsititarporated new practices in the

Court’s decision-making process as artifacts ofquarance’®

of exhibition. These
are situations in which, to borrow Schener’s terfpsgsticipants not only do things,
they try toshowothers what they are doing or have dotfé'thus, “actions take on a
“performed-for-an-audience aspett®Using verbal and written materials—combined
with an active public schedule—Justices displagwa finstitutionality” while making
themselves visible to others as participants—oheratas the engine—of a new

political order’®

interpretations among my informants at the Coudannot state that for them it has overall positiv
implications.
%2 |nterview, November 9, 2006.
%03 | want to note that the Justice spoke of percepsbe did not speak of access on its own terms. My
thanks to Zac Zimmer for this observation. E-maiinmunication to author, October 23, 2007.
04 |nterview, November 9, 2006.
%% |bid.
%%¢ See: Rolland Munro, “The Cultural Performance ofi€ol,” Organization Studie80:4 (1999):
619-640.
:2; Quoted in Munro, “The Cultural Performance of Goht 620.

Ibid.
%% 5ee, e.g: Irina Hauser, “Los jueces en confergnRigina 12, July 8, 2007, 19. See, also: Primera
Conferencia Nacional de Juec€snclusionegSanta Fe, ArgentinaRicardo LorenzettiPoliticas de
Estado para el Poder JudiciaBegunda Conferencia Nacional de JueCesclusionegSalta,
Argentina) September 6-7, 2007, www.csjn.gov/documentos/vésgdaccessed October 15, 2007).
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At first sight, the performative practices descdlaove appear as exhibitions
or displays aimed at impacting upon the public—¢hase practices that work to
perform and to create a new image of the Court. lderks and other legal
bureaucrats (with only few exceptions) do not $edr teveryday practices affected by
the “performed” Court—at least they do not giveaamcount of change in their work
routines. The above description of these subjeattfudes toward hearings would
support this argument. In one of my interviews atide stressed the idea that the
Court needed to turn to simpler discursive prasticeits decisions!® “the purpose,”
she argues, “is that the people understand whaCthet says ... [tlhey speak about
the Court’s [writing] and | wonder what it is.” Skaéso told me that the Court's Office
of Copies, the office that prepares and releasesfittal versions of the Court’s
decisions, used to edit her prose, until she petgoasked them to stop’ Perhaps it
is not a coincidence that a clerk described thatesdustice as “the most rebellious in
terms of breaking from the Court’s writing styf&?

| am not suggesting that there is no perceptiochahge internally. Indeed, my
informants’ discourses (mostly law clerks) drew thwe divide between “the new
Court” (meaning the Court’s present compositiorg &he old Court,” in reference to
the Court’'s previous composition; and they alsonfea to the enactment of
“transparency bylaws*® as another example of the new Court's accomplistene

Additionally, during a round of interviews in [a2005, many clerks echoed the

*1% |nterview, February 16, 2007.

1 bid.

*12 |nterview, November 2, 2005.

*13 Furthering the idea of “difference” pivotal toghessay, it is worth noting my Court informants’
reactions to my quest on the “transparency bylaawsicted by the Supreme Court: remarkably, all of
them responded to me that these by-laws were st ief the President of the Court’s long-standing
concern about making the Court’s law-making prastimore transparent. Interviews, October 25,,
2005; November 2, 2005; March 3, 2006; March 2D320une 22, 2006; December 22, 2006.

On the other hand, a few NGO officers interpretedrtew legal mechanisms as the Court’s response to
the NGOs own claims of transparency and accouittalihterviews, September 21, 2005; February 8,
2006; November 2, 2006.
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comment that it still was too early to make anyguomént about the workings of this
new Court—a comment that suggested that the clitkeot see themselves as parts
of either the old or the new versions of the CoMi: observation of lawmaking
procedures within the Court revealed the practafethose committed to the Court’s
day-to-day routines, like clerks, as a very staddpect of law. Nonetheless, the
implementation of new mechanisms in the Court'sigiec-making process, like
public hearings, necessarily implies rethinking dddreaucratic proceedings and
creating new routines to make those mechanisms.Work

What | am arguing, instead, is that these practigasested in creating an
image of the “new Court’—operate much more fordgfak a rhetorical and political
level than at level of the mundane practices tlemicbuntered in the Court. A Justice’s
comment on the Court’s calling of public hearings relevant cases (like the
Riachuelocase) supports this argument: the Justice indidatede that hearings are
aimed at showing the public that the Court realtyks, that it cares about the issues
involved, and that it enforces its decisidfsThis is also the underlying purpose of
the Court President's document that | cited abdwethe judge’s account the (lay)
citizen mixes up the notion of “justice” (justice a value, he explains) with that of
“judicial power”; this confusion creates an immergagm between the justice people
expect to find when they go to court to claim théhts, and the actual fulfillment (or
disappointment) of those expectations by the jatlippwer. Accordingly, he asserts
that it is necessary that the judicial power inthcgo the citizenry) “what itan do,
and what the other powensust do”; as well as to show what the judicial powderin

the cases of conflicts triggered by omissions am-compliances on the side of the

®14| thank Matias Novoa Haidar for drawing my attentto this important point. Personal
communication, July 15, 2007.
*1% |nterview, February 16, 2007.
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other powers omissions or non-compliané&s(italics added). Consequently, it is by
exhibiting the “new Court” (*a Court that has reas®ed its role of a real state
power” 2!’ “that brings the Court to the peopf®“a co-governance body and real
check of both the Congress and the ExeculVg"that the symbolic construction of a
novel institution comes into being.

The performative nonetheless has a constitutive epow is one of the
influential rituals by which subjects are formedntested and reformulaté®f. The
role of the performative, argues Janet Borgesato, ieliver the organized subjeét.

In some way, this argument was made long beforarigropologist Clifford Geertz

when he pointed out the metaphysical theater endukedd state ceremonials—
specifically, the state ceremonials of classical Bdeegara) that he studied: “theatre
designed to express a view of the ultimate nat@reality, and, at the same time, to
shape the existing conditions of life to be consbnéth that reality; that is, theatre to
present an ontology and, by presenting it, to niekappen—make it actua?®?

Performance, indicates organization theory schHe@iand Munro, is assumed
to efface individuality. Drawing on Carlson, he emtthat theorists (in particular
Erving Goffman) view performance as a practice tloates more to context and to
the dynamics of reception than to the specificvities of the performer®® Indeed,

Goffman argues that performance “serves mainlyxfwess the characteristics of the

*1¢ See LorenzettiPoliticas de Estado para el Poder Judigiat3.

17 |nterview, November 9, 2006.

*18 Interviews, November 9, 2006 and February 16, 2007

*1% |nterview, March 23, 2006.

20 judith Butler Excitable Speech, A Politics of the PerformafiMew York & London: Routledge,
1997), 160.

*2! Janet Borgeson, “Judith Butler: On organizing satiyities,” in Contemporary Organization
Theory Campbell Jones and Rolland Munro, eds. (OxfotdcBvell Publishing/The Sociological
Review, 2005), 69.

%22 Clifford GeertzNegara: The Theatre State in Nineteenth-Century @ainceton, N.J: Princeton
University Press, 1980) 104. | thank Annelise Ritesthis observation. Personal communication,
November 20, 2007.

2 See Rolland Munro, “The Cultural Performance oft2al,” 622.
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task that is performed and not the characteristiche performer®* In contrast to
this, in Munro’s view cultural performance may botheate and reproduce the
performed ordeand stage a display of self: “artefacts are more thatrumental, they
are also expressive. Persons do not act alone; drey on available materials to
‘show’ where they stand® Based on his ethnography of Bestsafe—a financial
corporation in Scotland—Munro illustrates how higbjgects (the corporation’s
managers) draw on devices associated with contel quality initiatives or output
charts) to exhibit themselves as members of a grdug also, in Munro’s
understanding, the managers draw on these devitesnty due to their instrumental
capacity, “but because these are indexical to thdiural performance as a ‘doing’
manager...."%?® hence, he concludes that, “In the performed omfeBestsafe,
managerial devices and ethos are never disjdAtt.”

Drawing on Munro’s insight?® | point out now the legal documents, reports,
hearings, expert conferences, etc., through whighsabjects instantiate the “new
Court,” not as mere artefacts of performance, &t as technical interventions that
are key devices of judicial decision-making; that they make up for adjudication.
Also notably, the displays of the “new Court” fuetha new “institutionality” and
render the Justices’ identities visible, thus yatd the dual capacity of performance,

as in Munro’s account: as both exhibition of mernshgr and display of the self.

524 Erwing GoffmanThe Presentation of Self in Everyday l(i&arden City, NY: Anchor Books, 1959)
77.

2> Rolland Munro, “The Cultural Performance of Cohtr624.

%% bid. 637

%27 |bid.

28 Munro’s larger insight in this work is the relatibetween culture and managerial control. He
explores the connection between culture and cohiréboking at the mundane managerial practices
exhibited by his subjects—in his research settongrol is performed not by rationalistic instrumebtt
through cultural artifacts, like access, morale delivery. He makes it clear, though, that thigumall
turn in organization theory does not suggest tbatrol and intervening are drivehroughculture;
rather, all practices are mediated by cultural pheena. The cultural ‘turn’ in organization thedng,
explains, means that “there are no symbols thatksp&‘culture’ alone. Instructions, commands, and
the like, all require cultural material to be madsible’ and ‘available.’ " Ibid, 633.
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In the context of this “performed” Court, the figsr of the Court as an
institution and that of the Justices who sit on ltlesch, appear as interchangeable.
This relation is suggested in the aforementionestickis utterance “that the people on
the street know who the Justices are”; or, paraahgeaanother Supreme Court Justice:
“the [Court’s] openness, the publicity of hearingsake things simpler for the lay
people to understand what the Court does; we deanrit the people to believe that the
Court does not do anything® The Court President’s aforementioned document may
also be taken as a manifestation of the same phammm the Justice drafted a
document on “state policies for the judicial powgPoliticas de Estado para el Poder
Judicial”), although he made it clear that he bpersonal responsibility for the
proposed policies since the document had not bestitutionally approved®
However, it is worth noting that the document isblehed and available at the
Supreme Court webpage. Similarly, the law clerksowdeferred evaluating the
actions of this 'new Court' may be interpreted gltme same way: in their accounts,
the notion of the Court as an institution mergethwhe individual Justices.

Munro’s insight also notes performance as an dgtimtegrated to everyday
life. Accordingly, he distances himself from thexsilike Singer, Hymes and Bauman,
who exclude everyday life from the notion of cudtuperformance, and points to
Cohen’s argument about cultural processes as pattteomundane and everyday
experience of life (rather than rare and formalipeatedures}>* Moreover, he draws
on Carlson’s view of performance as a “border, agina a site of negotiatiorr:?
thus, rejecting any static concept of performandke—that suggested in Goffman’s

account of the scenic parts that constitute théifgg of the performance (furniture,

2 Interview February 16, 2007.
:Z(l’ See: Lorenzettioliticas de Estado para el Poder Judicial
Ibid.
%32 Marvin CarlsonPerformance: A Critical lintroductioiLondon: Routledge, 1996), 20 (quoted in
Rolland Munro, The Cultural Performance of Contdb32).
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physical layout, decoration, etc.) and the “persdrant” (clothing, sex, age, racial
characteristics, posture, speech, etc.) of theopeer>> Likewise, in her account of
the tacit performative aspect of power, Butler sefithe notion that the performative
is represented in a singular act by an alreadybksited subject; rather, she argues
that the social performative is one of the powedidi subtle ways in which subjects
are called into social being from diffuse and pduleparts®**

The Court’'s performative practices discussed is thapter are the sites in
which the institution negotiates its own legitimaegaraphrasing a Court’s Justice,
“not the formal [legitimacy] that it has always Helbut real legitimacy®®
(legitimacy, in this account, is defined in termispublic acceptance and trust; or
“prestige”, as suggested by the Court Presidentisuthent*® Moreover, these
practices frame the terms through which legitimsieguld work: in the context of the
“performed” Court, authority and reputation build technologies of transparency and
accountability. Notably, the Court’'s achieved viliip also acts as a conduit for the
Court’s gaining a new position in the political aa&*’

Legal scholar Michael Dowdle finds that historigafinglo-American political
and legal theory has tended to define public adeduiity primarily in terms of

discrete institutional architectures (electionstioralized bureaucracies, judicial

review, transparency, and “markets” among the npostminent), and that each of

*3 See GoffmanThe Presentation of Self in Everyday Lifg-76. |, however, acknowledge that in my
opening description of the public hearing in Riachuelocase, somewhat static and scenic, | might be
appearing as suggesting, erroneously, my appeafixonotion of performance.

>34 Judith Butler Excitable Speech,60.

>3 Interview, November 9, 2006.

336 «E| poder judicial no debe perseguir la populatidsino el prestigio. Ello significa que la acepiac
social no se basa en seguir la opinién de las rmasycircunstanciales, sino en aplicar criterio&ljaos
coherentes a lo largo del tiempo.” Lorenzéliticas de Estado para el Poder Judigial

37 n a lecture on the alleged Supreme Court’s sifateehavior that | attended in August 2007, one of
the attendees, an NGO director, gave the folloveiagpunt to the speaker and the audience during the
Q&A period: “The Court has realized about the intpoce of its rulings on cases that are relevant for
the society. They help her gain legitimacy in thy@sof public opinion; as well as to increase its
bargain powevis-a-visthe political power.” Fieldnotes, August 23, 2007.

155



these architectures developed as exigent respaoseéasrious legitimacy crises that
have periodically beset Anglo-American governatitén the context of the practices
of the Argentine Court that this dissertation addes, | have found accountability to
be the common platform for the “institutional restmction” efforts articulated from
different actors since the 2001/2002 crisis.

Public hearings, reports, bylaws, legal documeassenacted by the Court,
foster audit practices and the idea of accountgbilso, notably, they are themselves
performances of good practices. But, above alkgh@actices address old critiques of
the Court’s lack of accountability in decision-magP>° I, however, do not want to
engage in discussions about whether the Courtcsuatable or transparent; whether
it responds to the critiques of opinion-making itasions; or if it meets the watchdog
organizations’ expectations about the opennesadi€ipl decision-making. Nor do |
intend to make a critique of accountabilipgr se As Marilyn Strathern indicates,
accountability has already been well laid as aredbpf anthropological inquiry;
among other fields, by the “anthropology of theestaorganizations and institutions,
globalization, and European studies literatdf€sl want to note, instead, the
association between the (Court’s) pursuit of legitcy and the displaying of
accountability, manifested through the couplingtsfperformative practices and the
practice of transparency.

Critical accounting scholars like Carruthers ardhat rational procedures,
processes and rules (including formal accountirgesys) are both the rubrics that

lend organizations their formal structures and hegmfer legitimacy upon the

%38 Michael Dowdle, “Public accountability: conceptuiaistorical and epistemic mappings,”Rablic
Accountability, Designs, Dilemmas and Experientéishael Dowdle, ed(Cambridge, UK:
Cambridge University Press, 2006) 1-29.

3% See Chapter Three of this dissertation.

%49 Marilyn Strathern, “Introduction: New Accountabiiis”, in Audit Cultures, Anthropological Studies
in Audit, Ethics and the AcadeniMarilyn Strathern, ed. (London: Routledge, 2000)8l-
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organization. Drawing on New Institutionalism sdrsl Meyer and Rowan, Carruthers
explains: “Modern Western society privileges a ipatar form of rationality, and so
organizations operating within that cultural contesll garner more legitimacy™*
He, however, finds that formal organizational stuoe is in fact decoupled from
actual organizational practice; and that organreti structure has much more to do
with the presentation of organizational-self thathwhe things that actually transpire
within the organization. In his account, “formaiugtture is mythical and ceremonial, a
kind of window-dressing** (as opposed to an accounting-as-mirror version of
accounting that reflects what goes on in the omgitn)>*® If one were to follow this
insight, one then might conclude that legitimacpeateds more upon a highly rational
appearance than upon reality. Shore and Wright comevith a similar analytical
divide, though they draw on a different theoretegaproach: they ask about that which
the emphasis on institutions’ visible performanancaeals. From a Foucauldian
approach, they point toward a mode of coercive auEbility that embodies a
rationality similar to that of the panopticon: [the rationality of audit] has become a
powerful and pervasive technology, and non-compkais not an option>** Under
the facade of legal-rational practices, audit teébgies have created a new regime of

control, they argué®

1 Bruce G. Carruthers, “Accounting, Ambiguity, ame tNew Institutionalism,Accounting,
E%ganization and Societ®.4 (1995), 313-28, 315.
Ibid.

In his account of Islamic Banking, Maurer wor&sshow that the analytical distinction between
technical and rhetorical, the practical and the®mial on which these critical accounting scholars
draw cannot be sustained. Nonetheless, he ackdgedeCarruthers’s finding of accounting as a
linguistic event with a constitutive power. Bill Meer, “Anthropological and Accounting Knowledge in
Islamic Banking and Finance: Rethinking CriticalcAants”,Journal of the Royal Anthropological
Institute 8: 4 (2002): 645-667, 646.
>3 |bid.

*# Cris Shore and Susan Wright, “Coercive accouritgbiThe rise of audit culture in higher
education”, inAudit Culture, AnthropologicalSstudies in Audithies and the Academiarilyn
Strathern ed. (London: Routledge, 2000), 57-89, 76.

> bid., 57.
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In analyzing “audit cultures,” Marilyn Strathernrefses the ubiquity and
pervasiveness of the values and practices pronagdgatthe name of accountability.
Indeed, audit cultures—audit regimes—she arguesparts of a global phenomenon,
not confined to one population or type of stateaapfus, but rather “compose a field
of institutionalized expectations and instrument3.fansparency of operation,” she
explains, “is everywhere endorsed as the outwagd sif integrity.®*® Thus, as
Strathern’s insight indicates, the performativecfices that | have described in this
essay are indeed the local manifestations of aafjlsend—an aspect that has been
generally overlooked by my informants. Nonethel@gsdpes not mean that there have
been no questions in the field about the originghese practices; but discussion has
been focused mainly on whether the “transparendgws/ and other practices of
accountability that the Court implemented were thsult of NGO advocacy of
transparency in judicial procedures, or whethey thesponded to the Court’'s own
perception of how its decision-making practices diouto be.®*’ Nonetheless,
whether developed through internal policies or bhs tonsequence of external
pressures, these performative practices disclosefaita-like commitment to
accountability’s agentive power&

Legal Forms and Knowledge Relations
| would like to conclude by returning to Carruthsrmsight that accounts are

indexical and polysemic—like other symbol systelds. argues that accountability

%48 Marilyn Strathern,”Introduction: New Accountabiis,” 2.

47t is worth noting my Court informants’ reactiolismy query on the “transparency bylaws” enacted
by the Supreme Court: remarkably, all of them resied to me that these by-laws were the resultef th
President of the Court’s long-standing concern &bwaking the Court’s lawmaking practices more
transparent. Interviews, October 25, 2005; Noven2h@005; March 3, 2006; March 27, 2003; June
22, 2006; December 22, 2006. On the other handeweral opportunities, the staff of different NGOs
pointed out that the Court had taken decisionsémginting the policies they had previously drafted i
documents, reports, public campaigns, etc. Intersjé-ebruary 9, 2006; November 2, 2006; September
20, 2007.

*48 On the faith-like commitments to instrumentalipatiand to the agentive power of forms, see
Annelise Riles, “Legal Fictions.” Unpublished maanigt, on file with the author.
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may be assumed as furthering different meaningsdiferent audience¥'
Accordingly, my present account would suggest théi&rent observers interpret the
Court's movement towards accountability in differamays: for instance, the
neighbors of thRiachueloarea may remark that the magistrates have finatyub
listening to their claims, whereas for civil rightsganizations this same movement
towards accountability would provide verificatiohat the NGOs themselves have
helped shape the Court’'s agenda and influencetkdsion-making practices. Within
the Court itself, the judicial actors may view tmeovement toward greater
accountability as demonstrating their new engagémih society conducive to the
Court regaining authority and prestige.

Regardless of how we may interpret these subjestss, understandings, and
practices of accountability, they altogether brimg back to the focal point of this
piece (and the whole dissertation): the aesthetidegal forms and the relations of
knowledge it elucidates. Throughout this chapterampeal to this aesthetics has been
double: on the one hand, in the above pages | Haseribed a series of the Court’s
practices that work to render the institution (dimel Justices) visible to both particular
audiences and to the larger public; and | elabdratethe effects that said visibility
brought about. But | have also indicated that thesactices are themselves
instruments of judicial knowledge. In other worti®arings, decisions, reports and
other legal documents are not only familiar to @murt’'s everyday decision-making
process; they have become the instruments thdieiua new image of the institution
as well. On the other hand, | have borrowed thosd¢stof legal and bureaucratic
knowledge, and, drawing on the aesthetics of instntality similar to those |

observed in Court, | worked to advance my own kmeolgk process.

%49 gee: Carruthers, “Accounting, Ambiguity, and thewNInstitutionalism,” 320.
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CONCLUSION

As | noted earlier in this dissertation, the waw |ls usually perceived and
apprehended in legal analysis is through its vesyllts, its visible ends: a judgment, a
decree, a bylaw, an administrative decision, antbgh. Seen from this perspective,
judicial decision-making is turned into its outcantee signed judgmenrt’ Even
critical and socio-legal studies that focus on giali reasoning tend to engage
themselves in the textual analysis of the decig@meneral of a set of decisions, a
group of cases) to point to, from the discursivecpdure by which rules are made, the
ideological content of judgment and hence to ieférer the ideological® or strategic

behavior>?

of judicial decision-makers (judges). In one sensseems paradoxical
that in seeking to understand how lawmaking wotkgal analysis ignores what
appears to be lawyers and even legal scholarsuitbics understanding of law: a set
of relations of means to ends. As Riles notes:

Put into practice as a way of performing legal

knowledge, this legal means-ends relation consikts

nesting, cascading set of relations of means anig.en

Acts of regulation are means to social ends; the

decisions of judges in property cases about thpesob

those acts, likewise, are means to particular eadd,;

scholarly thinking about judicial decision-making

constitutes further means to ends. The law is girtip

50 see: Mitchel de S.O.-l.- E. Lasséudicial Deliberations: A Comparative Analysis ofdicial
Transparency and Legitima¢@xford: Oxford University Press, 2005).

! gee, e.g.: Duncan Kennedé.Critique of Adjudication: fin deiécle (Cambridge, Mass:
Harvard University Press, 1997).

52 gee, generally: Gretchen Helmi&gurts Under Constraints: Judges, Generals, andsients.
(New York:Cambridge University Press, 2005).
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aggregation of each of these knowledge practiaes: i
lawyers’ conception, the law is a nested set of neea
and ends, and these are concretized in institutioats
themselves are means to another éntls.

Throughout this dissertation | have consciouslyghbuo replicate the essence
of the instrumental thinking of legal knowledge agibund it in the ethnographic
account of the means through which law is madecagalted in the Argentine Court of
Justice. But this is not to say that my descripbaiids upon this pragmatic reading of
law that Riles describes. Rather, the notion of meeaof law’'s means—that my
account advances lies on more material basesjghatexamines the practices and
techniques of manufacturing, crafting the law. Isesmse, | draw on Bruno Latour’s
insight about court as a “factory” of law. Howevet, another level of analysis, |
borrow from the above orientation of law its aestfseof instrumentality to turn the
objects of lawmaking on which | build my accountoiranalytical tools—thus, the
means to advance my own knowledge of the subjead. yet, with this ethnography
of judicial practice | seek to contribute to a liea socio-legal debate about the
making of law. That is, continuing the chain, tgnography becomes my own
means to intervene in socio-legal theory.

Artifacts of Knowledge

This dissertation pivot on four artifacts drawnnfrany subjects’ practices:
place, documents, subjects and performance. Thritheggfirst three artifacts | explore
the materiality of lawmaking through the descriptaf a set of documentary practices
such as file-making and circulation, the writingroémoranda, gatekeeping, among

others, often regarded as merely mundane and kareg¢muprocedures in the judicial

53 Annelise Riles, “Property as Legal Knowledge: Meand Ends,Journal of the Royal
Anthropological Institut€N.S.) 10, (2004): 775-795, 783.
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practice toward the construction of the final rglinhus is to say, the material bases
for reaching the decision. In contrast to this, fberth artifact, performance, might
suggest at first sight that judicial practice asedied in the workings of the “new”
Courf>* becomes an end itself. This image is reflectedhieyperception of many of
my interlocutors in the Court, and in general fostieby opinion-making institutions
(NGOs and the media) about a new institutionahtt twould emerge as a result of a
set of practices and regulations enacted by thetCiouother words, a tribunal more
opened to public scrutiny and participation, closerthe people on the street.
However, as | demonstrated in Chapter Five, théopeative practices displayed at
the Court level may enact disparate meanings féerdnt audiences. Public hearings,
for instance, taken by these subjects as a synibimisbtutional change, are in fact
indexical of different uses and meanings of trarmpey for those who perform the
hearings (judges, legal bureaucrats) and those whsome way or another are
involved in them, for instance, litigants, govermmagencies, NGOs. Consequently, a
critical assessment of the performative turns thpeaetices into means to an end—an
open end yet.

With the notions and senses of place enacted bysubyects’ practices and
perceived through my own access to the institutisacreate my fieldsite, but neither
in purely physical nor symbolic terms. On the cantr the judicial space that emerges
from my account questions the commonplace reprasentof judicial practice as a
phenomenon constrained within a delimited sitepbwting toward practices that are
seen as external to lawmaking. In so doing, itreffine possibility to rethink the
contemporary judicial space, and elaborate on tiert® to negotiate the legal
authority triggered from constant disruptions te jaridical order generated by these

practices.

%54 See Chapter Five of this dissertation.
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Documents, files, lay at the surface of the bureastie practice; they are
grounded on the materiality of bureaucracy’s wogkimndeed, these tools are taken
for granted, and thus, ignored as objects of playgramination in legal studies. The
cognitive and analytical potentialities of thesstioments, however, are obscured
precisely due to the familiar and commonsensicat imavhich we relate with them.
Chapters Two and Three described the kinds of deatsny practices that |
encountered in my fieldsite, in particular amonw lelerks, and emphasized their
mundane and routine character. In Chapter Two letghat if these practices may
appear somewhat disruptive to the course of theogtaphic practice, they are
actually the commonsensical reaction that reseesabiebureaucracghould expect
when they access the institutioh. Bureaucratic knowledge moves on scripted
routines (more documents and fiff8) which hold their own progressioh: but as |
demonstrated, these routines are not just mecHansxiptions of words on paper.
Files lay the ground for law’s authority and acdsufor its everyday operations.
Exploring files’ administrative capacity, | have tad that they take on a certain
agency; they elicit relations of knowledge. Prolgatitis finding arises more clearly in
the description of the Court’s practice of gatekegpthe separation of the cases that
are proper for legal attention from those that eomsidered “garbage.” As the
materials presented in that chapter show, thistipeeactually operates adfiation of
exclusion that ultimately works as a mode of carding the tribunal’s authority.

And yet, documents can be turned into artefactgesformance, and as such,

political tools. In this dissertation, | have ardubat even documents of the Court’s

5% gee, generally, Annelise Riles, Introduction: Esponse.” IlDocuments: Artifacts of Modern
Knowledge Annelise Riles ed. (Ann Arbor: The UniversityMfchigan Press, 2006), 1-38.

%56 Annelise Riles, “The Anti-Network: Global Privataw, Legal Knowledge, and the Legitimacy of theeSta
American Journal of Comparative L&8 (Summer 2008): 605-630.

57 Cornellia VismanFiles: Law and Media Technolog@eoffrey Winthrop-Young trans. (Stanford,
CA: Stanford University Press, 2008).
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administration such as bylaws can be re-read derpstive practices, both of the
institution and persons themselves to advance ¢jemda of different actors, both
inside and outside the Court. As | mentioned ab®@&pter Five, specifically, shows
how public hearings, themselves instruments ofllkgawledge, become indexical of
different uses and meanings of transparency for itltkviduals who participate

directly in these hearings as well as for those wmrgpme way or another are involved
in them.

For their part, the subjects of legal bureaucradypld through the making and
material circulation of the documents they crehtmking at these subjects’ mundane
documentary practices, their drafting of legal amis, writing of memoranda and
reports, and even research, it is possible to dmawappreciation of them that moves
beyond other forms of imagined legal bureaucrtss, leaving behind ubiquitous
characterizations of bureaucratic behavior thatvdva dichotomies such as modern/
pre-modern, objective/subjective, or stable/errdlibserving these subjects’ practices
closely as in Chapter Four’'s description of theegaeping practices, one gets the
sense of how difficult it is to apprehend clerksjures—not to mention their
understandings about judicial decision-making—uralaole rubric. Yet, this is also
noticeable when these subjects occasionally noatsidetheir documentary practice
to interact with litigants, counsels, and even tégearcher. For instance, as noted in
Chapter Five, judges and clerks experience (privagarings in different ways,
according to their personal understandings of pingectice—and of judicial decision
making.

Nonetheless, in Chapter Three | provided a desonif the particular figures
of law clerks, often regarded as side actors,ghtlof forms in which these subjects
are rendered visible and cognizable through thein acdocumentary practices.

Building upon Marilyn Strathern’s insight about hgersons become “objectified” in
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a commodity-driven economy® | demonstrated that legal bureaucrats, through a
similar process of objectification, become apparentthe external observer on a
rational and objective basis. This process occizxshe subjects' own interventions in
the bureaucracy; that is, through the papers—theurdents—they produce.
Nevertheless, | also showed that there is anothren in which these bureaucratic
subjects may appear not as things but as persemss#ives, through the personal
capacities that the documentary practices actudhmem this perspective, which the
practice of adjudication keeps concealed from vieach subject is differentiated as a
particular person, and apprehended in her or hegifp capacities. This argument
builds upon Strathern’s description about persam$dlding as persons act in regard
to others in Melanesia’s gift-exchange logic.
Two Levels

This dissertation, therefore, develops two levélaralysis. On the one hand,
it describes a more mundane aspect of judicialtipeicthe workings of the legal
bureaucracy; the uninteresting and even boringstaold procedures through which
legal knowledge is built up. On the other handlaits out another dimension of
judicial practice, the performative, in which juiic decision-making is presented
through an inside-outside relation. In spite of fhet that these two analyses are
temporarily separated in this text, one inevitapgrmeates the other. But it is
necessary to know in the first place how theseyelasr practices and techniques of
lawmaking operate, to come up with the image of@oairt's apparatus at work, for
instance in the context of a public hearing.

At both levels of analysis, | lay out the sets @fial relations that emerge from

the practices observed, even from those that waorknore routine grounds, such as

%58 See: Marilyn Stratherhe Gender of the Gift. Problems with Women andlros with
Society in MelanesiBerkeley, CA: University of California Press, 1988
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the subjects’ notions and senses of place. People'yday interactions with the legal
apparatus shape the judicial space in ways thdteolge both legal bureaucrats’
understandings and scholarly representations afipglcpractice (and law itself) as a
distant and localized phenomenon, removed fromratbeial practices. | cannot help
but make connections here between the now canogmal between “norm” and
“reality,” advanced by law and society scholarsbipthe basis that legal and social
practices work as two different milieus, and Bruraiour’'s denial of such a divide
and the Durkheimian view of society on which itdased® In contrast to this,
Latour embraces Gabriel Tarde’s insight about $paiet “as a separate ontological
domain that can explain everything® but as the thing itself that needs to be
explained, and argues then for a move beyond DurkH¢he task is thereby to study
the heterogeneous elements, such as legal waysrg#nining relations and
connections, that produce R°* In certain way, the enactment of the judicial spac
that arise out of my subjects’ quotidian practib@shers this idea that law is not a
field constituted by external forces which can hel®d independently, but one of the
ways in which the world is articulated and assehble

Through the concept of performance judicial pracssumes a “staged-for-
an-audience” form, as implied in both the requeasis efforts to “open up” the Court
to the people. However, as | suggested at diffemrnents of this dissertatitii this
inside-outside divide is constitutive ofherlawmaking practices that | encountered in

my fieldsite, although the image of spectacle,he&fater, is certainly more palpable in

%% see: Ron Levi and and Mariana Valverde, “Studyiag by Association: Bruno Latour Goes to the
Conseil d’ Etat,'Law and Social Inquirg3, no. 3 (2008): 805-825, 806.

9 bid. 806-7

*1|bid, 807.

%2 gee, e.g., Chapters One and Five of this disaenrtat
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state ceremonial®’ and justice rituald®* such as public hearings or the practice of
oral advocacy where the Other’s empirical presenoecessarily required.

But the need to create the Other in terms of Spdigéance is present at both
levels. Legal order and authority are permanerttbilenged through concrete senses
of mobility, accessibility, and even of disruptiad work within the contemporary
judicial space, which are nonetheless “naturalizeginstitutional practices that work
to re-instate the disrupted order and to reconéigiive proper space of law, and
authority. This move, as | suggested, can be perdein the deployment of fences
throughout the premise, which brings into play ssginmetry between the Court and
the public. Moreover, the inside-outside relatiopsts also activated through the
Court’'s documentary practices, which keep intedaiberation and the subjects who
create these documents concealed from view, evamgthat some junctures these
latter figures are rendered visible through theinanterventions in the bureaucratic
practice. And even the workings of gatekeeping tpres at the Court level suggest
that if the socio-legal context in which these pigs develop makes actual exclusion
impossible, this nonetheless can be performed tffiraufiction that presents exclusion
as if it were a fact.

Taking these two levels of analysis together, myestigation has sought to
capture the forms and practices of legal knowledbat | encountered and
apprehended in my fieldsite, and, building on tlo@n aesthetics of instrumentality—
means and ends relationship—to replicate themddyme my own knowledge tools.
If legal documents and other practices of lawmakarg the instruments of our

subjects’ knowledge-making practices, they also nimcome the artifacts of

*%3 See: Clifford Geertd\egara: The Theatre State in Nineteenth-Century @alnceton, N.J:
Princeton University Press, 1980).

%4 See, e.g.: Ratel, GuillaumeStibjects by law: the judicial practices of the nsagites of the
parlement de Toulouse (1550-171@Yh.D. dissertation. in progress, Cornell Univigis
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ethnographic knowledge and the ethnographer’s aaatipes of knowledge-making.
The result of this effort, this ethnography, isreefgrained and different understanding
of judicial practice that arises out the analygithe most commonsensical and routine
aspects of lawmaking: the workings of the legal €laucracy. As this study
demonstrates, this material and mundane aspebtiedatv offers an analytical space

from where socio-legal scholarship can orientritgiry.
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