Resolving workplace disputes in
the United States:The growth of
alternative dispute resolution in
employment relations

By David B. Lipsky and Ronald L. Seeber

The rise of alternative
dispute resolution

#n- 01 more than a decade a “quiet revo-
fution” hasbeen occurring in the Amen-
can system ot justice, There has been a
dramatic growth :n the use of alterna-
tive dispute resolution { ADR) to resolve
disputes that might otherwise be
handled through litigation We defire
ADR as the use of any form of mediation
or arbirrauon as ¢ subsarute for the public
mdicad or admarastrative process avatlable
to resolve a dispute (Lipsky and Seeber,
1948A ). In the Umited States mediation,
arbitration, and their vaniants ordinarily
are private processes it which the dis-
putants themselves select, hire, and pay
the third-party neutral who resolves, or
atiempts to resolve, their dispute,

A principal cause of the rise of ADR in
the United Swates, many observers be-
lieve, 18 the perceived ‘litigation explo-
s1011” that began in the 1460s and some
contend, continues to this day Between
1960 and 1690, Congress passed at jeast
two dozen major statutes regulating
employment conditions, including:

(1) the Civil Rights Act of 1964,

{2) the Occupational Safety and Health
Actin 1970,

(31 the Employee Retirement Income
Security Act in 1974,

(4) the Americans with Disabilities At
in 1680,

{5) the Civil Rights Act of 1991, and

(6} the Family and Medical Leave Act of
1993.

These statutes and others gave rise 10

new areas of litigation, ranging from

sexual harassment and accommodation

of the disabled to age discrnminat:on and

wrongtul fermination. More and niore

dimensions of the employment relation-

ship were brought under the scrutiny

not only of the court system but also of

a muititude of regulatorv agencies.

An estimated 30 mithion civil cases are
now on the dockets ot federal, state,
and local courts, a number thit has
grown dramatically in tecent years 11
the last two decades, the numher of
suits filed in federal ccurts concerr.-
ing empioyment matters grew hy 400
percent {U.S. Department of Labo:,
1894, pp. 25-33}. In the decade of the
1990s, the number of civil cases in U &,
federal courts involving charges of dis-
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crimination nearly tripled. Plaintiffs who

won thewrr employment discrimination

suits received a me-
dian award of
$200,000 in 1996, ™
one in nine re-
ceived an award of -
$1 million or more
(U.S. Department of
Justice, January
2000, pp. 1-13). In
sum, the litigation
explosion clogged
the dockets of ted-
eral and state courts
in the U.S., leading
to longer delays and
higher costs in the use of traditional
means of dispute resolution

The advantages of ADR

Many organizations have adopted ADR be-
cause they believe it is a means of crcurn-
venting the expensive, time-consuming fea-
tures of conventional litigation The use of
ADR has the great advantage, when com-
pared to litigation, of providing a faster,
cheaper, and more etficient means of re-
sclving disputes. The parties in a conven-
fional court proceeding often invest con-
siderablie money and energy from the time
of the initial filings in a court suit, through
interrogatories and depositions, to the time
of the trial utself Theyv then frequently
negotiate a settlement “on the courthouse
steps” ar in the iudge's chambers,

The costs of litigation include, of course,
not only the awards or settlements thems-
selves hut also the so-called “transaction
costs” associated with settling disputes,
such as the costs of inside and outside le-
gal counsel, expert witnesses, gathering
documents and engaging in discovery,
and so forth. The transaction costs of liti-
gation in the Unned States often are two
or three times greater than the settle-

. In theory,ADRis
- means of circum-
venting these aspects
of conventional !

litigation.

ments themselves (Lipsky and Seeber,
1998B, p. 142). Moreover, this calculation
does not inciude the
. value to the dispu-
. tants of the time
i saved as a conse-
guence of resolving
disputes quickly.
i Reducing these “op-

portunity costs” may

he the largest henefit
¢ of using ADR.

In theory, ADR is a
means of circum-
venting these aspects
of conventional liti-
gation. ADR processes usually are not con-
fined by the legal rules that govern court
proceedings, such as those governing the
admussibility of evidence and the exami-
nation of witnesses. Arbitrators, for ex-
ample, may conduct expedited hearings,
dispense with pre- or post-hearing briefs,
constder nearsay evidence, and allow ad-
vocates 1o lead their witnesses. Biscovery
is almost never a part of the mediation
process and is used only slightly more of-
ten in arbitration, usually when the par-
ties request it

The parties have sigrificantly more control
over the ADR process than they would over
a court proceeding. Within broad limuts, the
parties can design the ADR procedure them-
selves. Because the disputants often jointly
select the neutral they are likely to have
more trust and confidence in the neutral's
ability than they would in a judge who oth-
erwise would be assigned to hear the case.
Morecver, compliance with the eventual
settiement is less likely to be a probiem when
the disputants have controlled the process
that produced the outcome.

Although there are many advantages to the
use of ADR, some observers contend that it
poses a substantial threat to the United States

justice system. ADR in effect, transfers the

Alternative Dispute Resolution in Emplioyment
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dispute resolution function from public fo-
rums {the courts, regalatory agencies, ete.)
to private ones.  Tvpically, ADR proceed-
ings are private and confidental. Arbitra-
ton decisions, for example, are seldom pub-
lished because they arve considered the prop-
erty of the disputants, in congrast  Cowre
decisions. The increasing privatization: of the
American svstem of
justice, Critics main- m
tain, poses serious .
challenges for the
guarantees of due pro-
cess and equality ur-
der the igw {Stone, pp.
1636-1044, Delikar
and Kathawala,

pp. 83-13%;

Arburation, media-
tion. and other ADR
technigues  have
been around for a
cenfury, if not
longer. Some observers trace their use to
hihiical umes. As Riskin and Westhrook
note, “Arbitration has an ancient lineage
and an active present King Solemon,
Phiilip H of Macedon and George Wash-
ington emploved arbitranon. Commercial
arbitration has been used in England and
the United States for hundreds of yvears”
{Riskin and Westhrook, p. 215}, Comimer-
cial arbitration has proved t¢ be especially
eftective, for example, in resolving breach-
of-contract clainis berween corporations.
International arbitracion has been used not

oniv . commertcial disputes but also, of

course, as a means of settling differences
between nanons.

Dispute resolution and
labor-management

relations

Althougk the usc of arbitration and media-
tion to resolve labor-management disputes
i the Umited States originated in the sec-

Grievance and arbi-
tration procedures in
collective bargaining
relationships are 3
form of alternative

dispute resolution.

ond haif of the 19" century iton vhecam

an integral part of the American industral
relations systerm after Wortd War I {se2, for
exampie, Elkouri & Llkour, pp. 1-27; In
the U.S. sysiem of industrial relations, a
sharp distincnon s mada benween disputes
over ‘interests” and disputes over “rignts
Interest disputes, on the one hand, .irise
over the torma
. collective hargairang
" agreements. Dis-

the application, in-
e rpretation, o1 en-
forcement of collec-
tive hargain:ing
agreements, on the
gther hand, are r ghts
disputes {ferarecent
discussion, sce
Kheel, pp. 8284

Enterest disputes.
Negotiat.ons  2e-
tween employers and unions are the prin-
cipal means of resolving—ot avoiding -in-
terest disputes. If the parties reachk an im-
passe in the negotiation of a new colec-
tive bargaining agreemoent, then typically
mediation is used to help them resolve
their disputc Ifthe part.es are covered by
the National Labor Relations Ace, then the
Federal Medracion and Conciliador Service
has junisdiction over the dispute and pro-
vides the parues with a mediator Arb tra-
tien is almost never used to resolve ir wer-
est disputes. (In a handiu! of states, 11 er-

st arbitration is ased to settie police and
lzrer]ghtcr ieputes, but it 18 a:most never

B

used in the private sector)

Rights disputes. In corwast almost all
collective bargaining agreements 1in the
United States incorporate a grievance pro-
cedure for handling disputes over rights.
The grievance procedure is negotiated by
thie parties and almost always provides for
the use of arbitration to resolve gnevar ces
that have not heen settied «arlier = the
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procedure. The arbitrator is a private party,
jointly selected and paid by the parties.

If grievance and arhitration provisions were
not included in collective bargaining agree-
ments, then presumably inions and employ-
ers would need to resolve their rights dis-
putes either by resort-
ing to concerted activ-
ity (strikes, lockouts, ™

o other work stop- | .. hacomes apparent

pages) or by suing .

one another in the | that a much smaller‘

courts to enforce

their contracts. In ! number Of Compan!es ‘1}

iarge measure, there- |
fore, using grievance
procedures and arhi-
tration to resolve dis-
putes over rights isa
substitute for using -
the court system to
resolve such disputes

In otherwords, griev-
ance and arbitration
procedures in collective bargaining relation-
ships are & form of alternative dispute reso-
lution. Grievance arbitration has been widely
considered to he one of the hallmarks of the
collective hargaining system. It is reasonahie
to assume that the successtul use of media-
tion and arbitraticn in American industrial
relations spurred the use of ADR as a means
of resolving other types of disputes.

The U.S. Supreme Court enhanced the sig-
niticance of grievance arbitration in a se-
ries of landmark decisions In the so-calied
“Steelworkers Trilogy,”” three cases de-
cided in 1960 involving the Steelworkers
Urion, the Court ruled that arbitrator de-
cisions are virtually inviolate and not sub-
iect to review in the federal courts except
under very special circumstances (Elkouri
& Elkouri, pp. 28-47). If the Court had not
severely limited the review of arbitrator
decisions, then the court system likely
would have been flooded with petitions w
review thousands of arbitration awards.

. use mediation and
~ arbitration frequently,
even in rights
disputes.

This practical consideration was explicitly
a factor entering into the high court’s rea-
soning. After the Trilogy, grievance arbi-
tration flourished.

Statutory disputes. Within a few short
vears, however, President Lyndon
Johnson's “Great So-
ciety” triggered a
flood of federal leg-
i islation matched in
! volume only by the
+  period of Franklin
Roosevelt's New
Deal in the 1930s In
the area of employ-
Z ment law alone, be-
! tween 1860 and
1980 Congress
1 passed at least two
dozen major starutes
regulating employ-
ment conditions.
Consequently, arbi-
trators operating un-
der collective bargaining agreements in-
creasingly have been requived not only
to interpret those agreements but also to
apply the various statutes (1 e, the “ex-
ternal law") that may be Iml{ed to griev-
ants’ complains.

This rise in the prevalence and importance
of statutory rights in iabor-management
arbitration has been a source of consider-
able concern. The need for arbitrators to
apply external law in a growing number
of cases requires that they be expert in the
content and appiication of these statute
Questions have arisen about the prepara-
tion and expertise of arbitrators who are
called upon to resolve statutory claims.
Moreover, the increased arbitration of
statutory rights makes considerations of
due process more important than in the
past. For example, concerns have been
raised about the adequacy of representa-
tion in arbitration cases that involve the
application of statutory rights.

Alternative Dispute Resolution in Employment
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In :999, the National Academy of Arbitra-
tors—the premier organization of labor ar-
Eitrators in North America—commussioned
the authors to conduct a survey of its mem-
hership that it hoped would cast light on
these concerns. We found that 82 percent of
the 600 Academy members had athitrated a
dispute during the period from 1996-68 that
required them to interpret or apply a stat-
ute, and that cases invelving a claim of statu-
tory rights now constitute about 10 percent
of their total caseload. We also found that a
significan: propoertion of Academy members
had applied statutory

faw in one or more of
Numerous groups
have a vital stake in
the design and imple-
mentation of fair and |
effective dispute
resolution systems.

their arbitration cases
bat lacked any dis- |
cerntblie knowledge
or experience in the
applicable statute, Ap-
proximatelv 20 per-
cent of Academy
members who have
appiied Title VII of |
the U.S. Civil Rights
Act of 1964, for ex-
ample, have neither
received training in
nor had responsibility
for teaclung the statute (Picher, Seebery, and
Lipsky, pp 26-28).

Dispute resolution in
non-union settings

At the same time, a growing number of non-
unim employers, responding in part o the
hmgation explosion, have adopted dispuie
resolution procedures 1o help them manage
their employment relatons. In their review
of research on ADR, Bingham and Chachere
conciude that “about half of darge’ private
emplovers have established some sort of for-
mai dispute resolution procedure for their
wnunion empicvees” (Bingham and
Chachere 1994, p. 99} In 1997 we conducted
a survey of the Fortune 1000—the 1000 larg-
est corporations based m the U.S. —to gather

data on their use of ADR {Our targzet respon-
dent was the general counsel or clhuef itiga-
tor in cach of the corporations we surveved,
and we succeeded in obtaining a response
rate of well over 60 percent  Given that sur-
veys of high-level corporate populations usu-
ally generate response rates of less than 20
percen, this is a very high rate for this popu-
lation.} (Lipsky and Seeber, 1998A and 1998B)

We asked respondents about their experi-
ences not just with the commonty applied
forms of ADR—mediation and arbitra-
tion—but also with
ather processes and
i techniques that we
i suspected were less
1 widely used. Chart |
i reports respondents’
experiences with the
eight forms of ADR
we asked abouf As
the table indicates,
nearly all our re-
spondents reported
some experience
with ADR They
overwhehmningly re-
ported having ased
mediation (88 percent) and arbitration (80
percent) at least once during the three-year
period preceding the survey.

Respondents also had a signiticant range
of experience with other forms of ADR.
More than 20 percent said they had used
mediation-arbitration (“med-arb”), mini-tn-
als, fact-finding, or emplovee in-house
grievance procedures m the pasc three
years. (In contrast to grievance procedures
in coilective bargaining relationships, non-
union grievance procedures in these cot-
porations usually do not calminate in arbi-
tration. Rather, management rescrves the
right to make the final decision.} Further,
more than 10 percent of respondents, rep-
resenting about 60 corporations, even had
experience with the least-used forms of
ADR—ombudspersons and peer reviews.
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The growth of ADR in employment refations

Thus, the hreadth of penetration of ADR into
American business is substantial, even sur-

risingly so. When asked theit favorite form
of ADR process, counsel overwhelmingly
reported mediation (63 percent); arbitration
was a distant second (18 percent) Other
forms of ADR clearly have not replaced tried-
and-true tactics completely and in tact pale
in importance to mediation and arbitration.

We were interested not just in the breadth
of ADR use but also with the depth of its

Chare ¢
Experlence with Forme of ADR among Fortune 1000 Compames

penetration into corporate dispute resclu-
tion. For this reason. we a%ked respondents
how freguently in the prior three years they
had used mediation and arbitration. Table 1
provides data on this question. Of those re-
spondents who had used mediation, 19 per-
cent reported using it freguently or very fre-
gueritly, almost 30 percent said thev used it
rarely, and the largest group, 43 percent,
reported using mediation occasionally

The pattern is similar for arhitration:
slightly more than 20 percent reported fre-
quent or very frequent use, 33 percent re-
ported having used the process rarely, and
42 percent reported using arbitration occa-
sionally. Thus, itappears from our data that
while most major U S. corporations have
used one or more ADR techniques to re-
solve their disputes, only a smaller group—
perhaps a fitth of them—has used ADR in-
tensively. Other data in our survey support
the proposition that about 15 to 20 percent
of American firms have adopted ADR as a
matter of corporate policy (Lipsky and
Seeber, 1998A. pp. 21-23).

Table |

Frequancy of ADR use {in pergent)*

Freq ¥y {nights disput tedlation Arbitration
Company uses 87 R ]
Vary fraguently 36 ; 75
Fraguently 13 i 131
Qccasionally 432 41 6

Rarsly R 332

Mot at alf 1 g4
Coampany does not use 13 22

*in this and the following two tables, the percemtages on Mequency of ADR use apply
oy 10 the comparnes that reparted thal thay haed used mediation or arbiration ai least

ance it the praceding three years

We alse were curious about the use of cor-
porate ADR in “rights” and “interest” dis-
putes. Our data show significantly difter-
ent patterns in the forms of ADR used for
rights disputes and interest disputes. As
Table 2 shows, nearly all of the respon-
dents have used mediation in rights dis-
putes, but morc than 60 percent have
never used it for interest disputes.

Table 2

Fraquancy of madiation In rights and interest disputes (in percent}*

Righte Disputes . Indorest Disputos
{administration | (negotation of
F neY of contracts} sontracts; |
Very fraquantly 56 17
Frequently i3 21
Geocasionally 432 4
Rarely 259 282
Not at alt LR 51 4

Table 3 reports the data for the arbicration
of rights and interest disputes. A pattern
similar to mechation is found here: Over
g5 percent of the respondents reported
some use of arbitration wn rights disputes,
but more than 84 percent reported that
they had used arbitration in interest dis-
putes only rarely or not at ail.

To summarize, neariy all corporations have
had experience with ADR. On closer in-
spection of the data, however, it becomes
apparent that a much smaller number of
companies use mediation and arbitration
frequently, even in rights disputes.

Table 3

Frequency of arbitratlon in rights and interest disputas (in percent)*
y Rights Disputes | Interast Disputes

Very frequently 73 30

Frequently 131 11

Occasionally 41 6 07

Rarely 332 H 25

Not at alf 435 i 63 7

Alternative Dispute Resolution in Employment
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Mandatory predispute
arbitration

The U.S. Supreme Court has been in-
ciined ro favor the use of ADR in em-
ployment disputes. Most notably, in
Gilmer v Interstate/Johmson Lane Covp °
the U.S. Supreme Court ruled that a
stockbroker who had agreed to the New
York Stock Exchange’s rule requiring ar-
hitration of employment disputes be-
tween brokers and member firms could
not sue his employer for an alleged vio-
iation of the Age Discrimination in Em-
plevment Act but instead must arbitrate
the dispute. Since Gidmer, most federal
appellate courts in the U.S have applied
the principle in that case to other indus-
tries and a variety of employment stat-
utes Encouraged by Giimer and its prog-
env, & growing number of non-union
empioyers have required their employ-
ees—as a condinon of ther unng ov con-
tmued employment—to agree to use arbi-
traucn to reseive statutory complaings
rather than resorting to the courts.

This form of mandatory predispute arbitru-
figir has proven to be very controversial.
Protessor Katherine Stone has referred to
these arbitration agreements as the “vel-
inw dog contracts” ot the 1990s (Stone. pp
1017-1050}. Although there mayv he many
advantages 1o the use of mandatory arbi-
tration in employment disputes, some ob-
servers contend that this process also pre-
sents serious probiems in achieving fair-
ness and eguity for the disputants. While
employment contracts have been arhi-
trated without great controversy tor years,
many observers are paritcularly concerned
about the more recent use of mandatory
eniploviment arbitration to resolve statu*e-
based emplovment disputes in the non-
union sector. In the abhsence of unions or
other forms of employee representation,
it is the emplover who designs, imp:e-
ments, and {(ordinarily) pays for the dis-
pute resoluton procedure

Indeed, in Coles v Burns Intl Security
Servs * the court ruled that due process
requires that the emplover pay the fuil
expenses of the arbitration when the em-
ployment contract mandates the arbitra-
tion of a statutoryv dispute. Whether em-
ployers, acting entirelv at their own dis-
cretion, give sufficient regard to due pro-
cess considerations in their design and use
of ADR procedures remains an open gues-
tion and one which has heen the =ubject
of much litigation i recent years.

Indeed, a tederal commussion appointed by
the Clinton admunistration and headed by
former Secrewry of Labor John Dunlop
condemned the use ¢f mandatory
predispute arbitration in 1984 (U S. Depart-
ment of Labor, 1994, pp. 25-33}. Defenders
of such agreements argae thag if properly
designed, both emplovers and empicyees
have the advantage of a fast, fair, and inex-
pensive means of resolving complaints
(Sherwyn, Tracey, and Eigen, pp. 73-15(;

Stakeholder motives and
objectives

Numerous groups have a vital stake in the
design and implementation of finr and ef-
fective dispute resolution systems. Stake-
holders include ecmployers and emplovees,
corporations, government agencies and
unions, civil rights organizations, mem:bers
of the bar, arbitrators ana mediators and the
orgaruzations that represent them, and oth-
ers. Needless ta say, socicty itselt nas a crit-
cal interest i workplace dispute resolution
systems hecause of the close and obvious
link between these systems and socizty’s
interest in achieving equity and efficiency
m the operation of its workplace institut:ons.

Currentiy, there is broad support, across
most stakeholder groups, for the use of
dispute resolution systems 1 emplovient
relations. The motives underlving their
support, however, differ across these vari-
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The growth of ADR in employment refations

ous groups and are not necessarily coni-
patible. The challenge in establishing fair
and etfective dispute resolution systems
is to take account of the sometimes com-
patible but often conflicting objectives of
the various stakeholders. In this section,
we will deal with the motives and ohjec-
tives of four key stakeholder groups: em-
ployers, unions, public agencies, and or-
ganizations representing neutrals.

Employers. Employers, various experts
have noied, have a “host” of motives for
instituting workplace dispute resolution
svstems {see, for example, Lipsky and
Seebher, 1998A, pp. 15-19). Many employ-
ers have a sincere desire to provide their
employees with a dispute resolution sys-
tem that is fair and just. The current em-
plover interest in dispute resclhution sys-
tems may be the conseguence, in part, of
the sustained economic expansion in the
14908, which tightened lahor markets dra-
matically. {The U.S. unemployment rate
tell to 3.9 percent in April 2000, the lowest
rate in over 30 vears.) The exceptionally
tight U8, labor market heightened employ-
ers’ need to offer attractive working condi-
tions to current and prospective employ-
ees. Empiovers who offer tair digpute reso-
lution systems may have a competitive la-
bor market advantage over emplovers who
do not and may find it easier to recruit and
retain the employees they desire,

The majority of employers that have in-
stituted dispute resolution systems, how-
ever, have been motivated by the desire
to reduce the costs and delays associated
with conventional iitigation. As Bingham
and Chachere have noted 1n their review
of ADR research,

The most commonly stated rea-
sons given by organizations to ex-
plain the adoption of ADR are the
increased volume of employment
claims; lower cost in time, risk,
and money relative to more for-

mal dispute resolution pro-
cesses .o the speed with which
ADR can resolve them; changes
in the regulatory environment
which encouraged (directly and
indirectly ) workplace ADR; a fo-
cus on disputants' underiyving in-
terests rather than on the vahdity
of their positions; an effort to
maintain and/or enhance produc-
tivity {through enhanced long-
term working relationships via
reduced absenteeism and turn-
over and increased morale and
organizational levalty); greater
degree of confidentiality avaiiable
from ADR, the expertise of the
neutrals superior to that of a jury;
and union avoidance. {Bingham
and Chachere, 1999, pp. 98-99)

Between 70 and 80 percent of the major
corporations i the U.S. reported using vari-
ous ADR procedures because they believe
such procedures saved them time and
money. Employers have also noted their
strong desire to retain control over the
management of confiict, which thex believe
is enhanced by the use of hoth ADR proce-
dures and confiict management systems
(Lipsky and Seeber, 1988A, pp. 16-17).

Prustration with the growing burden of liti-
gation led many in the business commu-
nity to oppose various federal measures to
regulate the employment relationship and
to lobby for tort (or legal} reforms that
would limit the ability of one partv to sue
another. One reform most sought by Ameri-
can business would cap the amount cf dam-
ages a plaintift could seek in a civil action,
In the 1994 congressional campaign, fort
reform was a major provision i the Repub-
lican Party's "Contract with America,” the
party’s list of statutory measures it pledged
to pass if it gained control of Congress.

But when the Republicans did win a major-
ity in Congress, their effort to enact tort

Alternative Dispute Resolution in Employment
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reform failed in the face of President
Clineon's opposition. The failure of federal
tort reform is still another factor motivat-
g American employers to adopt ADR;
many emplovers teit that if they couid not
persuade politicians to constram the growth
of lawsuits or limit their effects, they could
at least devise their own cheaper and faster
means of managing disputes.,

Although the effort to achieve federal tort
reform failed, legisiators and poticy mak-
ers were not ohlivious to the stresses be-
ing felt in the American legal system. In
14490, tor exampie, Congress passed the
Civ.l Justice Reform Act, which encour-
aged tederal courts to experiment with
ADR. In 1998, Congress took the next step,
requiring tederal courts to use ADR. The
court systems in more than half the states
now encourage, or even mandate, the use
aof ADR to reduce backlogs and speed up
the handling of disputes. Administrative
agencies, such as the federal Equal Em-
ployment Opportunity Commission, have
hegun o reguire the use of ADR to resolve
coplaints {U.S. Egual Emplovment Op-
portunity Comnussion, 1995; see, aiso,
Miiler. 1995 pp 17 and 87).

Unions. Unions have viewed dispute reso-
luticn systems with some skepucism On
the one hand, many unions fear that em-
ployers often mstitute workplace dispute
resolution systems as a means of avoiding
uniomzasion. Because most employers wili
not freely admit to anti-union motives,
hard evidence on this concern 1s lacking
There is, however, sufficient anecdotal
evidence o suggest that labor's fears, «n
some cases, are justified.

On the other hand, many unions support
the design and implementation of {air and
eguitable dispute resolution systems. They
helieve such sysiems are capable of pro-
tecting the best interests of both their or-
ganizanions and the emplovees they rep-
resent and can be ennrely compatibie with

a collective bargaining agreement. Many
unions recognize that certain types of
empioyee complaints cannot readily he
handled through traditional collcctive bar-
gaining channels.

For example, employee concerns rang-
ing from the quality of their relations
with supervisors and feilow empioyees
to the adequacy of their computers and
oftice equipment are not usually matters
that are easily handled through the gricv-
ance procedure Some unions have dis-
cavered that employee complaints that
tall outside the purview of the manda-
tory topics of bargaining may be ad-
dressed effectively through a dispute
resolution system designed jointly by the
parties Indeed, some unions have em-
braced ADR with enthusiasm, not only
valuing s potential benefits for theiwr
members but also recognizing that ADR
systems can extend the authority and
influence of a union into areas normally
considered management prerogatives.

More significant. perhaps, is the manner
in which unions and employers handle
empioyee allegations of statutory v.ola-
uons. In some union-managenient rela-
tionships, manv, if not all, statuiory
claims are channeled through the griev-
ance and arbitration procedures con-
tained in the collective bargaining agree-
ment But an increasing number of unions
and emplovers have establishec,, for cer-
tain types of statutory claims, dispute
resolution procedures that stand outside
the collective bargaining contract. For
example, some unions and emplovers
have established special procedures wo
handle sexual harassment coraplaints.
Also, Employee Assistance Programs. es-
tablished to deal with employees sulter-
ing from alcoholism, drug abuse, and re-
lated problems, sometimes contain their
own dispute resolution procedures, an-
other form ot ADR that ¢an coexist with
conventional grievance procedures.
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Public agencies. As Bingham and
Chachere have noted,

Adoption of ADR in the public
sector is somewhat different
from the private sector. In the
tederal sector, Congress enacted
the Administrative Dispute Reso-
lution Act (ADRA}Y in 1990 to
spur agencies to consider using
ADR. In a 1994 study [by the
GAQ}, 31% of federal agencies
had some form of ADR in place
for employee complaints. By
1996 the federal agency rate had
increased to 49% (Bingham and
Chachere, p. 101).

In the mid-1990s, a task force appointed
by the U.S. Secretary of Labor examined
employment relations in state and local
government and concluded that in some
respects the public sector led the private
secior mn the adoption of ADR systems.

Overall, it appear|s] that the pub-
iic workplace might be more re-
ceptive 10 JADR| systems, par-
ticulariy to setting themup ina
manner that protectfs} the {act
and appearance of neutrality and
ndependence, and providfes}
employees['} access o the court
if they telt their case was meri-
torious or {they| did not choose
to use the ADR system {U.S. De-
partment of Labor, 1996, p. 81).

A recent survey has shown “that the vast
majority of cabinet and non-cahinet-level
agencies were experimenting with the use
of mediation in personnel and employ-
ment disputes.” Very few federal agencies,
however, made use of arntration (Bingham
and Chachere, p. 102} Apparently the rate
of adoption of ADR procedures in some
public jurisdictions has been slower than
the rate of adoption m major U.S. corpora-
tions, For example, some federal agencies,

despite the requirements of the ADRA,
have lagged behind major private sector
employers in part because federal work-
ers have had for many vears “multiple av-
enues for redress” of their complaints and
grievances (Kriesky, 1999, p. 250} The
Merit Systems Protection Board, estab-
lished by the Civil Service Reform Act of
1878, adjudicates many types of grievances
in the federal sector. Some federal sector
managers have been reluctant to establish
ADR systems that would constitute yet
another “avenue for redress” for the em-
ployees of their agencies.

Surveys suggest the adoption of ADR pro-
cedures and systems by public sector agen-
cies and their unions in the U.S. appar-
ently quickened in the 1880s. ADR's
growth was spurred on by various statutes
and regulations and trequently supported
by elected officials, who generally were
motivated by the same set of factors oper-
ating iz the private sector.

Neutrals and their organizations Ohvi-
ously, the professional organizations that
represent arbitrators, mediators, and other
workplace neutrais in the United States
have a vital stake in the evolution of em-
ployment dispute reselution systems.
These organizarious include the National
Academy of Arbitrators, the Society ot Pro-
fessionals in Dispute Resolution, the
American Arbitration Association, the Dis-
pute Resoiution Section of the American
Bar Association, among others. The con-
troversies surrounding the rise of emplioy-
ment arbitration, for example, have gen-
erated intense debates within the National
Academy of Arbitrators

The AcaGemy has responded in a prelimi-
nary fashion to the changing realities of
emplovment relations through its endorse-
ment of the “Due Process Protocael for
Mediation and Arbitration of Siwatutory
Disputes Arising out of the Employment
Relationship.” The Due Process Protocol

Alternative Dispute Resolution in Employment
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was deveioped by a task force consisting
of representatives from:

# the Academy,
the Labor and Empioyment Law Sec-
tion of the American Bar Association,
g8 the Amerncan Arhiration Association,
the Society of Professionals in Dispute
Resolution,
g the US. Federal Mediation and Concili-
ation Service,
e che National Employment Lawvyers
Association, and
8 the Amencan Civil Liberties Union
The task force debated the question of
mandatory predispute arbitration agree-
ments as a condicion of empioyment but
dxd not “achieve consensus on this ditfi-
cult issue” other than o agree that such
agreements should be knowingly made.
The task force did, however, agree on a
set of “standards ot exemplary due pro-

cess.” including

#8 che right of employvees in arbitration
and mediadion cases to he repre-
sented by a spokesperson of their
own choosing,

s emplioyer reimbursement of at leasc a
portion of emplovees attorney fees,
especially for lower paid employees,
and

B ‘“adequae” empicyee access o “all infor-
mation reasonably relevant to mediation
and’/or arbirration of their claims.”

The Due Process Protocol alse calls for the
use of qualitied and impartial arbitrators
and mediators drawn from rosters that are
diversified on the basis of gender,
cthnic:ty, background, and experience To
guarantee an adequate supply ot qualified
neutrals the Protocol also calls for “the
developmoent ot a training program to edu-
cate exisung and potental labor and em-
plovment mediators and arbitrators' (see
the discussion i Dunlop and Zack).

The Academy was concerned that unfair
procedures in empiovment arbitration

Copyright © 2001

and the involuntary predispute exclusion
of employees from access to the courts
and regulatory agencies was tainting the
image of all workplace arbitratiorz. There-
fore, at its Fiftieth Annual Meeting {May
1997), the Academy went on record as
being opposed to the mandatory arbitra-
tion of statutory rights of employees as a
condition of employment where such
schemes preclude recourse te the courts
and statutory tribunais.

Recognizing that such arbitratior:s are nev-
ertheless lawful as confirmed hy Giimer,
at the same meeting the Academy promul-
gated guidelines to assist 1ts members in
conducting employment arbitranons that
involve the adjudicatuon of statutory rights.
The guidchnes strive fo ensure fairness
and due process, giving the fullest s.ope
to the procedural protections, evidenriary
hurdens, and remedies available under the
statutes themselves To further its inter-
est in protecting the iniegrity of the arbi-
tration process the Academy aiso has in-
tervened as anncus curiae in a number of
cases before the courts involvirg the ap-
phcation and refinement of Giimer (Picher,
Seeber, and Lipsky, pp 7-8).

Conclusion

The development of alternative dispute reso-
lution has resulted 1 a paradox n Amer:-
can employvment relations. On the one hand,
among unionized emplovers and. employ-
ees a functioning ADR system has existed
tor several decades, but a growing number
of federal laws and regulations have put a
severe strain on this system Increasingly,
grievance arhitrators are requirec. to apply
relevant tedersl statutes in the cases that
they hear. Some experts fear that many of
these arbitrators lack the training and expe-
rience necessary to discharge this respons:-
bility, and that it they cannot perform this
function effectively the 1ndustrial relacions
version of ADR will be in jeopardy.

. All rights reserved.
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On the other hand, an increasing number
of non-tnion employers are adopting ADR
procedures to resolve employee com-
plaints, including those involving statutory
claims, precisely because they believe
mediation and arbitration are more effec-
tive than litigation in resolving such dis-
putes. It is ironic that the rush to adopt
ADR to resolve employment disputes in
the non-union sector is occurring at the
same time that doubts about the effective-
ness of the longstanding ADR system in
the umon sector have never heen greater.

We remain optimistic about the prospects
for reconciling these contradictions, how-
ever. First, there is widespread recognition
on the part of emplovers, unions, public
agencies, neutrals, and other stakeholders
that legitimate concerns exist, and there is
a growing resolve w address them. Second,
there is an emerging consensus about the
nature of the solutions. For example, virtu-
ally ali parties agree that steps need to he
taken to assitre a “level playing field” in both
the union and non-union sectors  Employ-
ees, whether union or non-union, need to
have access to {air procedures that guaran-
tee at least elementary due process. Also,
there 1s nearly unanimons agreement that,
it arbitrators and mediators are going to be
responsible for the entorcement of statu-
torv rights, thev need to have appropriate
credentials, including adeguate education
and traimning in substantive law. The
privatization of the American system ot
justice through the use of ADR will succeed
onjy if these conditions are fultilled.
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