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Thisbrochureisone of a series on human resour ces practices
and wor kplace accommodations for persons with disabilities
edited by Susanne M. Bruyere, Ph.D., CRC, SPHR, Director,
Program on Employment and Disability, School of Industrial and
Labor Relations— Extension Division, Cornell University. This
brochure was updated in May, 2001, by Dennis Moore, Director,
Substance Abuse Resources and Disability I1ssues, RRTC on
Drugs and Disability, from theinitial version, developed by Ellen
M. Weber, Co-Director of National Policy of the Legal Action
Center in March, 1994,

Cornell University was funded in the early 1990’ s by the U.S.
Department of Education National Institute on Disability and
Rehabilitation Research as a National Materials Development
Project on the employment provisions (Title 1) of the ADA (Grant
#H133D10155). These updates, and the development of new

Why Is Drug And Alcohol Abuse Considered A
Disability?

Clinicians and researchers commonly divide drug and alcohol
consumption into three levels or stages of use: use, abuse,
dependence. While the use of drugs and acohol dees
generaly rise to the level of an impairment that const
disability, abuse and dependence do. Drug and @lco u
characterized by intensified, regular, sporadic o
“binge” use, and dependence is characterized eor
addictive use.

Drug and alcohol abuse and deg\‘ Classified as
treatable illnesses by both standar: N( edical manuals,
the Diagnostic and Statistica DSM-1V) and the
International Statistical Cl i Catj iseases, Injuries, and
Causes of Death (ICD- ualsalso provide criteria
for diagnosing abuse and dependence that
focus on psycho avioral, and cognitive symptoms.
The impact of dru alcohol use on social and occupational
functioning is an impertant factor in evaluating the severity of an
i any individuals with drug and alcohol
tinue to function in their jobs long after drug

0 WHowever, the impact on the American workforce
brochures, have been funded by Cornell’ s Program on ¢ % Jpreciable. It is estimated that lost productivity and
Employment and Disability, and the Pacific Disability and agesiplus injury-rel ated expenses cost the American workforce
Business Technical Assistance Center. 100 billion dollars per year.

Cornell University currently serves asthe Northeast Disabili What Protections Against Discrimination are Provided to
and Business Technical Assistance Center. Cornell isal Individuals With Drug and Alcohol | mpairments?
conducting employment policy and practicesr ch,
examining private and federal sector employer r Many employers do not redize that the Americans with
disability civil rightslegislation. Thisr n ed Disabilities Act (ADA) protectsindividuaswith drug and alcohol
by the U.S. Department of Education National on problems against discrimination in employment. This confusion
Disability and Rehabilitation Researgh (Grant #H 70005) exists because the ADA includes both employment protections
and the Presidential Task Forceon E yment of Adults with and sanctions regarding individual s with current drug problems.
Disabilities.
People with past drug or acohol are protected from job
Thefull text of this brochure, is series, can be discrimination by the ADA, as are persons with current alcohol
found at: www.ilr.corn ) Researchreportsrelat- problems who are able to perform their job. Individuals do not
ing to employment prac les on disability civil have the same rights as others with disabilities if they are
rightslegislation, are@ e at: www.ilr.cornell.edu/ped/ L :
currently use using illegal drugs, or abusing acohal.
Zr?él gg;r I |I IVearl;tt;r']elggolgl_rsrgxcignlggglloli/rr;ecr;t, TheADA spgqifi caly excludesfrom the dgfi nitions of' “individua
New York 14853-3904; 607/255-2906 (Voice), 607/255-2891 with a disability” any employee or applicant who is currently
(TTY) engaging intheillegal use of drugs, when the covered entity acts
onthebasisof such use. Thisincludesindividualswho useillicit
e ion is also available from the ADA Technical drugs as well as those who use prescription medications
A nceProgram and Regional Disability and Business unlawfully. Individuals who use drugs under the supervision of
Techpical Assistance Centers, (800) 949-4232 (voice/TTY), a licensed health care professional -- such as methadone -- are
‘adata.org not using drugs illegaly, and therefore are protected against
discrimination. In recent years there have been gainsin creating
drugs to assist individuals with recovery, and consequently it is
more likely that former drug users will enter the workforce with
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specialized medication to assist with their maintenance of
sobriety.

Although individuals who are current illicit drug users are not
protected, the ADA specifically protects individuals who are
participating in a supervised drug rehabilitation program, have
completed a treatment program, or have been rehabilitated
through self-help groups, empl oyee assistance programs or any
other type of rehabilitation, and are no longer using drugs.

In addition, the ADA protects individuals who are erroneously
perceived as abusing drugs illegaly, but are not doing so.
Because of societal attitudes about drug abuse, many individuals
who have had drug problems in the past are perceived as still
being drug dependent. Similarly, individuals who participate in
methadone maintenance programs are also often perceived as
drug dependent, even though methadone is alawfully prescribed
medication and individuals who participate in a methadone
maintenance program are able to do every task -- even safety-
related tasks-- that a person who is not receiving such treatment
can do. These individuals are protected against discrimination
under the ADA.

Workplace drug testing programs aso create a pool of
individuals who may be erroneously ferceived as being drug ¢
dependent when, in fact, they arenot. Invariably, drug testswill

occurs because the drug test may be performed incorrectl
substances in an individua’s system may be incorr

What is“Current" Illegal Use of a Drug?

The definition of a person “currently engaging in the illegal use

of drugs’ is not limited to a person who illegally used drugs on

the day of or within a matter of weeks before the employm

action in question. Rather, the employer must make amgindi

ualized determination that focuses on whether the indivi

used drugs close enough to the time of the emplym:
indicated that there is a real and on-going pr
individual tests positive on atest for illegal dr h

be considered a current drug user under the
correctly indicates theillegal use o@ r

will
ere'the test
ance.

According to the U.S. Equa
Commission, casual drug useis
Only individuals who are addic
addiction, or who are
impairment und
to be considered
pose a substantial

t Opportunity
@ sabifity under the ADA.
asPbeing addicted have an
er for an individual's drug use

n one or more major life activities.
ual could not currently be using illegal

ing empl@yment to job applicants solely because of
al drug use would not raise ADA concerns. On
d, policies that screen out applicants because of a
iction or treatment for addiction must be carefully
d to ensure that the policies are job-related and
Nt with business necessity. If safety is asserted as a

ow that individuals excluded because of a history of drug

inaccurately identify some individuals as drug users. This %&fic&mn for such apolicy, then the employer must be ableto

identified as a drug, or a prescription medication
incorrectly identified as an illicit drug. The ADA

having asubstantialy limiting im
complex area and many em

that set forth specific f ng positive drug findings.
Individuas with cussént, a impairments that substantially

ife activities are protected against

. However, individuals with current alcohol
lities, like any other individual with a current
must be able to perform the essential functions of the
atected against discrimination. In addition, the ADA
ically permits an employer to hold employees who abuse
cohol to the same performance and conduct standards
applicableto all employees, evenif that employee's problemsare
related to the acohol abuse.

addiction or treatment would pose a direct threat -- i.e, a
significant risk of substantial harm -- to the health or safety of
others or, perhaps, to themselves as well, that cannot be
eliminated or reduced by reasonable accommodation. Again,
individuals who currently useillega drugs, even users who are
addicted, may be denied employment because of their current
use.

Because the ADA protects individuals who are participating in a
rehabilitation program and those who have been rehabilitated (as
long asthey are not still using drugsillegally), employers should
be careful about reaching back in time and taking adverse actions
againgt individuals for drug use that occurred before they entered
treatment.

What Medical Tests or Inquiries are Permitted to
Determine Whether an Individual has a Drug or Alcohol
Praoblem?

The permissible scope and timing of inquiries and tests relating
to drug and acohol use will depend on the specific information
being sought. An employer may ask applicants and employees
about the current illegal use of drugs before or after extending a
job offer and during employment without violating the ADA,
because an individual who currently uses illega drugs is not
protected under the ADA. The ADA specifically statesthat tests
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for the current illegal use of controlled substances are not
considered medical examinations.

An employer also may ask about past illegal drug use at the pre
offer stage so long as the question is not likely to elicit
information about a disability. A question such as “Have you
ever used illegal drugs?” or “When did you last use illegal
drugs?’ would be acceptable. Questions about addiction would
not be permissible at the pre-offer stage, but could be asked
either after a job offer was extended, or during employment if
the inquiry was job-related and consistent with business
necessity.

Generally, questions about lawful drug use are not allowed pre-
offer becausethey arelikely to dicit information about disability.

However, if a person tests positive for illegal drug use, an
employer could ask about lawful drug use as a possible
explanation for the positive drug test.

When an employer obtains medical information at the pre-offer
stage, it must be careful not to use the information in away that
would violate the ADA. To avoid the possibility of this type of
alegation, many employers choose to conduct drug testing after
a conditional offer of employment has been made. In al cases

where an employer obtains medical information from aninquiry ¢

or exam, the medical information must be collected and

An employer could ask about drinking habits at the pre-o
for driving while intoxicated, so long as the quest
to dicit information about acoholism. |

because they are
Jeting to acoholism
or acohol tests could be g0r
employment stage if ifg

consistent with busin i

What Can an

No Longer
The ADA p aployers to take reasonabl e steps to ensure
that a no longer illegally using drugs. Employers

to conduct drug tests and to obtain information
nt programs in order to monitor drug use If an
as an employee assistance program (EAP), the EAP
may e the best entity to conduct the follow-up.

While the ADA does not impose many restrictions on drug
testing, employers are required to use accurate test procedures
and to comply with any federal, state, or local law that regul ates
drug testing.

In addition, when seeking information from a drug or acohol
treatment program about an individual’ s rehabilitation, employers
should be aware that federa regulations govern the release of
drug and acohol patient information by virtudly all treatm
programs '. These regulations, in order to protect
confidentiality of individuals with drug and alcohol pro
require the execution of a detailed conse

stringent confidentiality standards than

supersede the ADA's requirements forpro
alcohoal treatment information.

Accommodation
alcohol problem
their jobs and their

onaregular basis. Others who have been sober
e may participate in self-help groups, such as

s Anonymous, in order to prevent relapse. Involvement

maintained on separate forms and in separate files and treated as
aconfidential medical record. 6)(

amples of possible accommodations include:
Structuring the work day so that |ess demanding tasks are
reguired when fatigue occurs
Adjusting supervisory methods, e.g., communicating
assignments or instructions in writing or by email rather
than ordly, or providing more detailed guidance or structure.
Modified work schedule to permit an employee to pick up
her daily methadone dosage or to attend an out-patient
relapse prevention counseling session.
Job restructuring to relieve an employee of “risky”
environments or tasks that may compromise recovery e.g.,
expectations for socializing with clients or other employees
who are known to be heavy alcohol users.
Temporary reassignment of an employee in a safety-related
position to avacant non-safety sensitive position while he or
she completes treatment.
Reassignment to an equivalent vacant position when the
current supervisor istoo busy supervising other employees
or serving the public to provide the necessary guidance or
structure.

In addition, because individuals with current alcohol impair ments
are protected against discrimination to the extent they can

perform their job effectively and safely, employers are required
to consider providing unpaid leave to permit an individual witha

! Confidentiality of Alcohol and Drug Abuse Patient Records, 42 C.F.R.
Part 2
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current alcohol impairment to attend an in-patient treatment
program. In addition, if an employer provides paid leave to
individuals who are obtaining medical treatment for a disability,
the employer must provide the same benefit to an individual who
is obtaining treatment for an acohol problem.

It is important to remember that some employees will need no
accommodation, but simply a change in attitude regarding what
an individual with a past drug or alcohol impairment can do.
Personsin recovery are able to perform all jobs safely, including
safety-related jobs, and they pose no risk to others soley
because of a past drug or alcohol addition. An employer’s most
important obligation under the ADA is to evauate each
individual’s ability to do essentid job tasks and make
employment decisions based on the individua’s qualifications
and work performance.

How Do Other Federal Laws Relating to Drug and Alcohal
Use Affect the ADA's Standar ds?

The ADA permits employers to comply with other federal laws
and regulationsthat relate to drug and alcohol use. Thesefedera
standards include the Drug Free Workplace Act and standards
established by the Department of Transportation, Department of
Defense, and the Nuclear Regulatory Commission relating to
testing safety- sensitive employees for drug use, and in some
cases, alcohol use. The standards established by these other
federal laws and rules are consistent with the ADA and, for the

most part do not impose additional restrictions on the right
individuals in safety-related jobs.
f
e

rules from holding safety-sensitive
employers the right to determine
tested positive for drug or alcohol
safety-related position.

individuals who have
rn to work in the

Apart from these standar@ls, t DAVdoes not permit employers
to treat individuals with past drug or alcohol impairments who

hold safety-relat

erently from other employees.

.S. Equal Employment Opportunity Commission, 1801 L Street NW,
Washington, DC 20507, 800/669-4000 (voice), 800/800-3302(TTY),or
800/669-EEOC (publications-voice).

There are a number of organizations that can provide information
about drug and alcohol problems and assist individuals with such
problems. Some of these are:

Employee Assistance Professional Association, 2101 Wil
Boulevard, Suite 500, Arlington, Virginia 22201. Phone: 7 /-
Fax: 703-522-4585

http://www.eapassn.org/

Job Accommodation Network, 918 Chestnut Ri
Morgantown, WV 26506-6080, (800) ADA -W

Legal Action Center, 153 Waverly I? ,
212/243-1313, and 236 Massachusetts
Washington, DC 20002, 202/544-

.E., Suite 510,

The Workplace Center, Columbi
Work,
622 West 113th St

ersity, School of Social

ew York; 10025, 212/854-5458.

Disclaimer

This material was produced by the Program on Employment and

of Industrial and Labor Relations-Extension Division,
d funded by a grant from the National Institute on
ehabilitation and Rehabilitation Research (grant

. The U.S. Equal Employment Opportunity Commission
ed it for accuracy. However, opinions about the Americans

hasikevia
\ sabilities Act (ADA) expressed in this materia are those of the

r, and do not necessarily reflect the viewpoint of the Equal

mployment Opportunity Commission or the publisher. The
Commission’sinterpretations of the ADA arereflected inits ADA
regulations (29 CFR Part 1630), Technical Assistance Manual for Title|
of the Act, and EEOC Enforcement Guidance.
Cornell University is authorized by the National Institute on Disability
and Rehabilitation Research (NIDRR) to provide information, materials,
and technical assistance to individuals and entities that are covered by the
Americans with Disabilities Act (ADA). However, you should be aware
that NIDRR is not responsible for enforcement of the ADA. The
information, materials, and/or technical assistance are intended solely as
informal guidance, and are neither a determination of your legal rights or
responsibilities under the Act, nor binding on any agency with
enforcement responsibility under the ADA.
The Equal Employment Opportunity Commission has issued enforcement
guidance which provides additional clarification of various elements of the
Title | provisions under the ADA. Copies of the guidance documents are
available for viewing and downloading from the EEOC web site at:
http://www.eeoc.gov
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