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CASE NO. U-1369 ALBANY POLICE OFFICERS UNION, LOCAL 2841, 
AFSCME, AFL-CIO, 

Charging Party. 

The charge herein was filed on November 15, 1974. It alleges that the 

City of Albany (City) committed an improper practice in violation of Civil 

Service Law Section 209-a.l(d) by refusing to negotiate in good faith with the 

Albany Police Officers Union, Local 2841, AFSCME, AFL-CIO; (Local 2841). In its 

answer the City alleged that it "is ready and willing to negotiate any and all 

topics which are mandatory topics of negotiation under the Civil Service Law", 

but that many of the demands of Local 2841 "are either non-negotiable as a 

matter of law or are subject to negotiations only at the option of the employer.' 

On November 25, 1974 the City and Local 2841 entered into a stipulation 

in which they specified those demands of Local 2841 that the City alleged to be 

either prohibited or non-mandatory subjects of negotiations and with respect to 

which the City refused to negotiate; indicating that the dispute was one that 

raised questions concerning scope of negotiations, the parties jointly requested 

this Board to accord expedited treatment to the matter as provided in Section 

204.4 of our Rules of Procedure. That request was granted and the parties were 

requested to mail memoranda of law to us by December 6, 1974. Local 2841's 

brief was received on December 9, 1974 and the City's brief was receiv£d_.the 

following day. 
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APPLICABLE DECISIONS 

Scope of negotiations under the Taylor Law has been considered by the 

Court of Appeals in Board of Education,Huntington v. Teachers, 30 NY 2d 122 (1972), 

5 PERB 7507, and West Irondequoit Teachers v. Helsby, 35 NY 2d 46 (1974), 

7 PERB 7028. Most relevant of our own decisions are Matter of City School 

District of the City of New Rochelle, 4 PERB 3704 (1971) and Matter of City of 

White Plains, 5 PERB 3013 (1972). In the Huntington case, the Court of Appeals 

held (at page 129) "Under the Taylor Law, the obligation to bargain as to all 

terms and conditions of employment is a broad and unqualified one, and there is 

no reason why the mandatory provision of that act should be limited, in any way, 

except in cases where some other applicable statutory provision explicitly and 

definitively prohibits the public employer from making an agreement as to a 

particular term or condition of employment." 

The Court also emphasized (at page 131) that "[l]t is the declared 

public policy of this State to encourage 'public employers and... employee 

organizations to agree upon procedures for resolving disputes' (§200, subd. [c])l" 

In the West Irondequoit case the Court of Appeals recognized (at page 50) that 

"[T]here is an area of nonnegotiable policy making left to the employer" -and 

that not every matter that is of concern to employees constitutes a term and 

condition of employment. The Court further held (at page 51) that PERB has been 

empowered to resolve disputes arising out of negotiations and that "Inherent 

in this delegation is the power to interpret and construe the statutory scheme. 

Such construction given by the agency charged with administering the statute is 

to be accepted if not unreasonable (citation omitted)." 

In the New Rochelle case, we held (at page 3706): 
"A public employer exists to provide certain services 

to its constituents, be it police protection, sanitation or, 
as in the case of the employer herein, education. Of neces
sity, the public employer, acting through its executive or 
legislative body, must determine the manner and means by which 
such services are to be rendered and the extent thereof, ;•; fJCTQC\ 
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subject to the approval or disapproval of the public so 
served, as manifested in the electoral process. Decisions 
of a public employer with respect to the carrying out of 
its mission, such as a decision to eliminate or curtail a 
service, are matters that a public employer should not be 
compelled to negotiate with its employees." (footnote omitted) 

The White Plains case applied the standards articulated in the New 

Rochelle case to negotiations between a city and firefighters. One of the 

issues before us in that case was tours of duty. In that connection we said 

(at page 3015): 

"It is the City alone which must determine the number of 
firemen it must have on duty at any given time. It cannot 
be compelled to negotiate with respect to this matter. 
However, there are many ways in which the schedules of 
individuals and groups of firemen may be manipulated in 
order to satisfy the City's requirement for fire protection. 
It is the manipulation of the schedules of individuals and 
groups of firemen which is involved in the Fire Fighters' 
demand. Within the framework which the City may impose 
unilaterally that a specified number of Fire Fighters must 
be on duty at specified times, the City is obligated to 
negotiate over the tours of duty of the Fire Fighters 
within its employ." 

A second issue was whether our determination in West Irondequoit that class size 

was not a mandatory subject of negotiations compelled a determination that the 

number of firefighters assigned to a rig was also not a mandatory subject of 

negotiations. We distinguished the two situations, saying (at page 3016): 

"Unlike the circumstances in the West Irondequoit case 
in which the teachers' interest was limited to workload, the 
interests of the Fire Fighters in this case also involve 
safety. We do not mean to imply that the Fire Fighters' 
demands are proper in order to protect them; that determination 
is for the negotiators. But it is clear that there is a 
relationship between the numbers of Fire Fighters who man a 
piece of equipment and their safety. We believe that the 
demand that a minimum number of Fire Fighters be on duty at 
all times with each engine and each truck constitutes a 
mandatory subject of negotiations." 
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IMPLICATIONS OF COMPULSORY ARBITRATION 

The City contends that all Court and PERB decisions on scope of negoti

ations are inapplicable because they were rendered in the knowledge that 

important parts of an agreement were "subject to the scrutiny of the local 

legislative body which is made up of local citizens which are elected repre

sentatives of the municipalities which they serve." It argues that the enact

ment of L.1974, Chapter 725 compels a more restrictive analysis of what demands 

are mandatory subjects of negotiation. The 1974 amendment provides compulsory 

arbitration to resolve negotiation impasses that do not yield to mediation or 

factfinding, at the request of either party to negotiations involving "officers 

or members of any organized police force or police department of any county, 

city, except the city of New York, town, village or police district." 

We are not persuaded by this argument. L.1974, Chapter 725 contains no 

language imposing restrictions upon the scope of negotiations. Neither does 

the legislative history of the amendment indicate any intention that the phrase 

"terms and conditions of employment" should be interpreted more narrowly after 

its enactment than it had been before. 

DISCUSSION 

I 

The first group of demands that we consider are the benefits that would 

run to employees. 
1 

A. Proposed Article IV - Discipline and Discharge 

Paragraph (a) of Section 1 of this demand is not a mandatory subject 

of negotiations. It would substitute the negotiated disciplinary 

procedure for the statutory procedures contained in Civil Service Law 

Sections 75 and 76. These statutory procedures contain employee 

benefits that cannot be eliminated by agreement between a public 

employer, and an. employee .organization. In ;; fit̂ JQIS 
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1970 the State Legislature amended Civil Service Law Section 76 per

mitting it to "be supplemented, modified or replaced by agreements 

negotiated between the state and an, employee organization, pursuant to 

article fourteen of this chapter." (CSL §76.4 as amended by L. 1972, ch. 

283, §1). Absent similar legislation applicable to agreements negotiated 

between municipalities and employee organizations, the parties herein 

may not negotiate the elimination of Civil Service Law Sections 75 and 

76. Indeed, the Supreme Court, Monroe County, has recently held that 

the protections afforded employees by Civil Service Law Sections 75 and 

76 involve elements of constitutional due process and that they cannot 

be eliminated even pursuant to statute (Antinore v. State of New York, 

78 Misc. 2d 8 [1974]). That decision is presently on appeal. Discipline 

and discharge is, however, a mandatory subject of negotiations so long 

as the proposal does not deny employees an opportunity to utilize CSL 

Sections 75 and 76. 

2 
B. Proposed Article VI - Seniority, Section 2— 

The City contends that it should not have to negotiate over the duration 

of the probationary period. The duration of probationary service is 

within the jurisdiction of the municipal civil service commission and 

not of the City itself (Civil Service La\<r §63) . Under the law a 

municipal civil service commission is a separate entity from the muni

cipality which it serves and has its own powers (Slavin v. McGuire, • 

205 NY 84 [1912]). Therefore, the duration of probationary'̂ serviee'" '."•"•" 

is not a matter within the power of the employer. A decision to dismiss 

a probationary employee, however, and the procedures by which such a 

decision might be accomplished are subject to the discretion of the muni

cipality and are, therefore, subject to mandatory negotiations. 

f 3592 
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Exclusivity of Representation. The City objects to Section 2(b) of the 

Article because it does not wish to grant Local 2841 the status of exclu

sive representative of employees within the unit. This objection is 

invalid. Whether or not an employee organization is granted exclusive 

rights of representation is subject to agreement between the organization 

and the public employer (our Rules of Procedure §201.12(h)) and it is 

a mandatory subject of negotiations. 
3 

C. Proposed Article VII - Work Force Changes, Sections 1, 2, 5 and 7 

Promotions and filling of Vacancies. Section 1 of the proposed article 

relates to the promotion and filling of vacancies in noncompetitive 

classifications. Everything within the section would, but for the 

enactment of the Taylor Law, be subject to the discretionary authority 

of the City. Such matters, to the extent that they are terms and 

conditions of employment, are mandatory subjects of negotiations. To 

the extent to which promotion is sought into higher paying positions that 

are within the negotiating unit represented by Local 2841, Section 1 

is a mandatory subject of negotiations between the City and Local 2841. 

To the extent that the positions into which promotion is sought are not 

within the negotiating unit, this section is not a mandatory subject of 

negotiations (cf Matter of Board of Education of the City of New York, 

5 PERB 3094 (1972), reconsidered and modified on other grounds, 6 PERB 

3022 [1973]). 

The problem of promoting and filling vacancies in the competitive 

class (Art. VII, §2) is a different one and it requires a different 

conclusion. It is a subject matter covered in part by mandatory 

language of the Civil Service Law and, in part, lies within the 

discretionary authority of the local civil service commission. As to 

the specifics of the proposal, the power of the employer is limited to 

such matters as acceptance or rejection of the one out of three rule 
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where civil service law and rules are not obligatory. So much of the 

demand as falls into those categories is a mandatory subject of negotiation^ 

Otherwise, Article VII, Section 2 is not a mandatory subject of 

negotiations. 

Lay-offs. Lay-off on the basis of seniority and service with preference 

for retention of veterans is also covered by Civil Service Law. 

Accordingly, Article VII, Section 5(b) is not a mandatory subject of 

negotiations. 

The rest of Article VII, Section 5 deals with procedures relating 

to lay-off and involves no conflict with the Civil Service Law. The only 

question posed by these paragraphs is whether the proposal that "employees 

to be laid off will have at least thirty calendar days notice of lay-off" 

is an undue interference with the right of a public employer to eliminate 

or curtail a service. A provision for notice is not unreasonably 

related to the requirement that a public employer negotiate over the 

impact of its decision to eliminate or curtail a service. Therefore, it 

is our conclusion the objection of the City goes to the merit of the 

demand and not to its negotiability. 

As to the proposal in Article VII, Section 7 it has been decided by 

this Board (Matter of New Rochelle) that a decision to curtail or limit 

services is not a mandatory subject of negotiations. Accordingly, any 

proposal to limit a public employer's exercise of this power is not a 

mandatory subject of negotiations. The thrust of the union's proposal 

herein would be to preclude or inhibit the exercise of such power. 

Therefore, to that extent, it is not a mandatory subject of negotiation. 

However, as noted previously, a provision for reasonable notice of the 

implementation of such decision is not unreasonably related to the 

requirement that a public employer negotiate over the impact of such 

decisions. •\&*&*iti3k 
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A ••. 
D. Proposed Article XXI, Section 18 - Political Activity. . 

This demand deals with matters that are covered by Election Law Section j 

426.3 and Second Class Cities Law Section 144. We do not regard this 

forum as the appropriate one to deal with the social and constitutional 

issues involved. It is not a mandatory subject of negotiations. 

II 

The second category of demands that we consider consists of benefits that 

would run to the employee organization. 

A. Proposed Article II - Union Security, Sections 1, 9, 10, 11, 12 and 13— 

Agency Shop. In Section 1, Local 2841 demands an agency shop when auth

orized by' State enabling legislation. Manifestly,the granting of 

such a demand, conditioned as it is upon enabling State legislation, would 

not be void. Nevertheless, we conclude that the demand is not a 

mandatory subject of negotiations. At present, agency shops are 

against the public policy of this state. In making this observation, 

we do not express any opinion of our own as: to the merits of agency 

shops. However, given the current status of the law, to mandate 

negotiations on such a matter would unnecessarily impede negotiations. 

Paid Time Off for Union Activities. Sections 9, 10 and 11 all would 

grant employee leaders of Local 2841 time off with pay while engaged in 

work on behalf of the organization. We regard this as a mandatory 

subject of negotiations. The ability of an employee organization to 
i 

provide effective representation to its constituency is predicated upon 

having employee leaders of that organization available to devote time j 

to the work of the organization. The question of whether or not such | 
I 

employee leaders are to be compensated, and if so, how much, are man- j 
| 

datory subjects of negotiations. The City objects to these demands on j 
i 

the ground that it is unreasonable and unwise for an employer to be i 

i 35:95 I 
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compelled to underwrite the internal operations of an employee organi

zation. This objection goes to the merits of the demands and not to 

the negotiability. 

Labor-Management and Joint Safety Committees. Sections 12 and 13 of 

Article II would establish labor management committees, Section 12 

for discussions of procedures generally and Section 13 for the considera

tion of employee safety. The establishment of labor management committees 

to discuss matters of mutual concern is a mandatory subject of negotiations 

to the extent that the matters to be discussed are themselves mandatory 

subjects of negotiations, as is employee safety. Conversely, to the 

extent that these sections would mandate submission to a labor management 

or joint safety committee of matters that are not mandatory subjects of 

negotiations, the sections themselves are not mandatory subjects of 

negotiations. 
6 

B. Proposed Article III - Grievances and Arbitrations, Section 4 

The City objects to the negotiability of this demand because it would 

require the City to compensate employees who are union stewards while 

they are assisting fellow employees in the processing of grievances. 

This demand constitutes a mandatory subject of negotiations for the 

reasons discussed under Article II, Sections 9, 10 and 11. The City's 

objections to compensation, if any, or to the amount of time off, go 

to the merits of the proposal and not to its negotiability. 
7. 

C. Proposed Article XIV - Unpaid Leaves of Absence, Section 8 

Unpaid leaves to employees to work on behalf of their employee organiza

tion is a term and condition of employment for the reasons set forth in 

our discussion of Article II, Sections 9, 10 and 11. The City's 

objection goes to the merits of the proposal and not to its negotiability. 

i 3596 
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III 

The third category of demands advanced by Local 2841, the mandatory 

negotiability of which is contested by the City, relates to fringe benefits. 
Q 

A. Proposed Article XII - Paid Leave— 

By this article, Local 2841 seeks paid leave for such absences as 

may be occasioned by bereavement, personal concerns, jury duty, 

military service and other recited reasons. The City has responded 

that such paid leaves 
"are not terms or conditions of employment, but, in fact, 
terms and conditions of ,- unemployment..'. •They ̂ are-not 
concerned with wages, as wages are compensation for 
hours worked." 

We reject the contention of the City. Time off is a term and condition 

of employment and is a mandatory subject of negotiations. The posture 

of the City concerning this article, like its posture on several other 

demands, may be relevant to whether or not it would agree to it or 

be required to do so by an arbitrator, but it does not diminish the 

negotiability of the demand. 

9 

B. Proposed Article XX - Retirement Plan— 

The negotiability of retirement benefits raises questions under 

Section 201.4 of the Taylor Law as amended by L.1973, Chapter 382, 

which provides, "No such retirement benefits shall be negotiated 
pursuant to this article and any benefits so negotiated shall be 

10 
void." However, L.1974, Chapter 510, Section 31 permits employee 

organizations to negotiate for improvements in retirement between 

July 1, 1974 and June 30, 1975 provided the improved benefits 

are among those already available under State law. 

3597 
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Paragraph A of Article XX is a demand for the benefits authorized 

by Retirement and Social Security Law Section 384-d and, as such, it 

meets this standard. Paragraph B is a demand for the death benefit 

made available by Retirement and Social Security Law Section 360-b, 

It, however, is only applicable to employees "who last joined or 

rejoined a public retirement system of the State or a municipality 

thereof before July 1, 1973." To the extent that the demand would 

make Retirement and Social Security Law Section 360-b available to 

employees who, by its terms, are not eligible for it, it is a prohibited 

subject of negotiations; otherwise, the demand is a mandatory subject 

of negotiations. 
11 

C. Proposed Article XXI - General Provisions, Section 8 

Pistol Permits. To the extent that the demand that employees be permittee, 

to obtain individual pistol permits raises questions involving the per

formance of their official duties, it relates to the mission of the 

Police Department and under our New Rochelie decision it is not 

negotiable. To the extent that the demand is that employees be permitted 

pistol permits for reasons not connected with their official duties, such 

as after they retire (as is indicated by Local 2841's brief), it is not 

a term or condition of employment. In neither case is it a mandatory 

subject of negotiations. 
12 

D. Proposed Article XXII - Enforcement of Traffic Direction 

To the extent that the demand is for authorization from the City under 

General Municipal Law Section 208-d for permission to engage in extra 

work for all employees outside of regular hours of duty, it is a term 

and condition of employment and is, therefore, a mandatory subject of 

negotiations. To the extent that this demand would require the employer 

to make available to employees work for other employers at extra 
compensation, it is not a mandatory subject of negotiations?; '^^IMS> 
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IV 

MISCELLANEOUS DEMANDS 

13 

A. Proposed Article V - Departmental Rules and Regulations 

Local 2841 concedes that the title of this proposal is too broad. 

Rules and regulations of a police department may involve the mission 

of the department within the meaning of our New Rochelle decision. 

If restricted to work rules, however, it is a mandatory subject of 

negotiations. Local 2841 agrees in its brief to so restrict its demand. 

B. Proposed Article XXI - General Provisions, Sections 9, 11 and 12 

Equipment and Manning. Sections 9 and 11 deal with equipment and 

manning. In support of the proposition that these demands are mandatory 

subjects of negotiations, Local 2841 argues that they are consequential 

to the safety of police officers. We have already ruled in the White 

Plains case that when the demands deal with a subject affecting the 

safety of employees, such safety aspects are negotiable. Following our 

reasoning in the White Plains case, we find the demand in Section 11, as 

it relates to safety, to be a mandatory subject of negotiations. 

Shotguns. We reject, however, the negotiability of the demand in 

Section 9 that "each patrol car will be equipped with one (1) shotgun." 

Even if, as Local 2841 asserts, this demand has safety implications, 

those implications are overcome by the consideration specified in our 

New Rochelle decision that the manner and means by which a city should 

render services to its constituencies is a management prerogative. 

Particularly, as is the case here, the selection of weapons and their 

tactical deployment is such a management prerogative. The preservation 

of public order is involved. Accordingly, we determine that Section 9 

is not a mandatory subject of negotiations. 

3599 
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Section 1.'2, too, is not a mandatory subject of negotiations. 

Both the mission of the Police Department and the deployment of its 

personnel are involved in the question of whom to use to monitor parking 

violations and to service the collection of parking meters. 

C. Proposed Article XXIV - Total Agreement-— 

Article XXIV is a "zipper clause". Zipper clauses per se are 

mandatory subjects of negotiations. However, to the extent that 

Local 2841 would seek to have the agreement supercede local laws 

and resolutions, it would be in conflict with CSL' Section 201.11 and 

therefore is not a mandatory subject of negotiation. The City's 

objection to it is not that it isn't a mandatory subject of 

negotiations, but rather that such a "zipper clause" is undesirable where 

an agreement is imposed by arbitration because arbitration disenfranchises 

the local legislative body. The demand constitutes a mandatory subject 

of negotiations. 

16 D. Proposed Article XXV - Statutory Provisions-— 

This proposal is not a mandatory subject of negotiations. Rather, it 

is a mandatory provision of the agreement. Civil Service Law Section 

204-a requires that it be included in the contract in haec verba. 

NOW, THEREFORE, WE ORDER that the City of Albany negotiate with 

the Albany Police Officers Union, Local 

2841, AFSCME, AFL-CIO with respect to 
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all those demands considered herein that we 

determined to be mandatory subjects of 

negotiations and we dismiss the charge with 

respect to all those demands considered 

herein that we determined not to be mandatory 

subjects of negotiations. 

Dated: December 19, 1974 
Albany, New York 

/ Joseph R. Crowley 
/ A l t 

Fred £f. Denson 
ifl/row-^ 
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FOOTNOTES 

1] Article IV - Discipline and Discharge 

Section 1. Exercise of Rights 

(a) The only procedure for taking disciplinary action or measures against 
any employees covered by this Agreement shall be as set forth in the 
following sections and shall, in addition, apply in lieu of Section 75 
and 76 of the Civil Service Law for the employees who would otherwise be 
covered by those sections. 

(b) Disciplinary action or measures shall include only Oral Reprimand, 
Written Reprimand, Suspension and/or Discharge. 

(c) Disciplinary action may be imposed upon an employee only for failing 
to fulfill his responsibilities as an employee. When any action or 
measure is imposed upon or is pending against an employee, then the 
Employer shall notify the employee, the Union President, and the Union 
Steward in writing of the specific reasons for such disciplinary action 
being imposed and the proposed penalty. The written notification shall 
contain a detailed description of the charges, which shall include dates, 
times and places. The written notification shall indicate that one (1) 
copy has been sent to the appropriate union steward and one (1) copy to 
the Union President. Notification to the Union shall be done within 
twenty-four (24) hours of notice given to the employee. 

(d) Prior to the exhaustion or institution of the grievance procedure 
applicable to the disciplinary action, an employee may be suspended with
out pay only if the Employer has reason to believe that the employee's 
continued presence on the job represents actual danger to persons or 
property, or would severely interfere with operations. However, if a 
suspension is meted out in consideration of the above pending the outcome 
of an arbitration proceeding, such determination shall be reviewable by 
the arbitrator should the matter become the subject of an arbitration 
proceeding in accordance with this Agreement. In any case, the disciplined 
employee, upon request, will be allox̂ ed to discuss his discharge or 
discipline with his steward or other authorized representative of the 
Union, and the Employer will make available an area where he may do so 
before he may be required to leave the premises. 

Section 2. Disputes as to Discipline and Discharge 

When the Employer feels there is just cause for a disciplinary or discharge 
action to be taken against an employee and such action is taken, or 
notification that such is pending, the action may be appealed by the 
employee and be processed through the Union as a grievance matter at the 
3rd step of the grievance •. procedure within ten (10) work days of receipt 
of such notification, and the matter shall be handled in accordance with 
this procedure through the arbitration step, if deemed necessary by the 
Union. 

Section 3. Reinstatement after Suspension 

If, in any case where an employee has been suspended pending the outcome 

of an arbitration proceeding, an arbitrator finds that such suspension 
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or discharge was unwarranted or that the penalty was too severe, then the 
employee shall be reinstated and compensated for all lost time, and all 
other rights and conditions of employment as may be determined by the 
arbitrator. 

Section 4. Limitations 

An employee shall not be disciplined for acts which occurred more than 
thirty (30) days prior to the imposition of the discipline. 

Section 5. Disciplinary Transfers 

Shifts, job assignments, transfer or re-assignment to another division or 
Unit shall not be made for the purpose of imposing discipline. 

Section 6. Personnel Records 

All employees covered by this Agreement shall have the opportunity of 
reviewing their personnel file maintained by the Albany Police Department 
and the Personnel Department of the City of Albany. This file shall con
tain their personnel application, evaluations, and all letters of 
commendation, reprimand, suspension, fines, demotions and any and all 
actions that have taken place during his employment with the Albany 
Police Department. 

2] Article VI - Seniority 

Section 2. Probationary Period 

(a) Every new employee who is appointed to fill a permanent position shall 
be subject to a probationary period of not more than twenty-six (26) weeks, 
including any training period. Upon completion of the probationary 
period the appointee will be granted all of the rights and privileges of 
permanent status employees. New employees who complete their probationary 
period shall be entered on the seniority list retroactive to their 
initial date of hire. All new employees shall be required to undergo a 
training period of no less than ninety (90) days. 

3] Article VII - Work Force Changes 

Section 1. Promotion and Filling of Vacancies in Non-Competitive 
Classifications 

(a) The term promotion means the advancement of an employee to a higher 
paying position. 

\u) whenever an opportunity j_rom promotion occurs or a ]Ou opening occurs 
in other than a temporary situation in any existing non-competitive job 
classification, or as the result of the development or establishment of a 
new job classification, a notice of such openings shall be posted on all 
bulletin boards, stating the job classifications, rate of pay, and the 
nature of the job requirements in order to qualify. Such posting shall be 
for a period of not less than two (2) work weeks. 
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(c) During this period, employees who wish to apply for the open position, 
may do so. The application shall be in writing, and it shall be submitted 
to the employee's immediate supervisor. 

(d) The Employer shall fill such job openings or vacancies, from among 
those employees who have applied, who meet the standards of the job 
requirements, except that if there is more than one (1) employee who is 
qualified for the job, then such position shall be filled by selecting 
from among those qualified, the employee with the greatest seniority. 

(e) A notice listing those employees who have applied for the position 
and the employee or employees selected for the position shall be posted 
by the employer on all bulletin boards within two (2) work days of the 
selection by the employer and be posted for a period of at least two (2) 
work weeks. 

(f) Any employee selected in accordance with the procedure set forth 
above shall undergo a trial period of a minimum of thirty (30) days, but 
not to exceed ninety (90) days. If it is found that such employee does 
not meet the requirements or responsibilities of the position to which 
he has been selected during the trial period, or he voluntarily relin
quishes such position, then such employee shall be restored to his former 
position. 

Section 2. Promotion and Filling of Vacancies in Competitive 
Classifications 

Whenever a job opening occurs in Competitive Civil Service Job classifica
tions, the normal procedure for the selection of candidates from an 
appropriate Civil Service Eligibility List shall apply, except: 

(1) that candidates on an established promotional list shall be given 
preference before any other considerations are made. 

(2) that selections from the promotional list shall be made until the 
entire list of names is exhausted before any consideration may be 
given to the names appearing on any other list that may be in 
effect. 

(3) that such selections shall be made in the order of their appearance 
on the promotional list. 

(4) that upon the exhaustion of the entire list of names appearing on 
a promotional eligibility list and upon the absence of any other 
established Civil Service Eligibility List, selection of employees 
for provisional appointments to such job openings shall be made in 
accordance with the procedures set forth in Section 1 of this 
Ar ̂~ ̂  n ^ ° • 

Section 5. Lay-Off 

(a) In the event the Employer plans to lay off employees for any reason, 
the employer shall meet with the Union to review such anticipated layoff 
at least thirty (30) days prior to the date such action is to be taken. 
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(b) When such action takes place it shall be accomplished by laying off 
temporary employees first, provisional second, probationary third, and 
then permanent employees, all in the inverse order of seniority. 

(c) The Employer shall forward a list of those employees being layed 
off to the Local Union Secretary on the same date that the notices are 
issued to the employees.(d) Employees to be laid off will have at least 
thirty (30) calendar days notice of layoff. 

(e) All employees who have been laid off shall be placed on a recall 
list. 

(f) The Employer will be liable for any error on a layoff from the 
date of the error. 

Section 7. Consolidation or Elimination of Jobs 

(a) It is understood and agreed that the employer will notify the 
Union immediately, in writing, of any decisions involving a change in 
its facilities or operations, whether such decision involves expansion, 
partial or total closure, or termination of any facilities or operations, 
a consolidation, or a partial or total relocation or removal of any 
facilities or operations. 

(b) Except as otherwise agreed to by the Union, the Employer shall not 
take any action to effectuate or implement any such change, where such 
action would affect the employees covered by this agreement for a 
period of at least ninety (90) days from the date of such notice. 

(c) Employees displaced by the elimination of jobs through job consolida
tion or the curtailment or replacement of existing facilities in 
accordance with the layoff provisions of this Agreement will have 
preference in transferring to any other job with the City of Albany, 
provided a vacancy exists. Any employee transferred as a result of the 
application of this provision shall be given any training needed to 
perform satisfactory the job to which he is transferred. 

4] Article XXI - General Provisions 

Section 18. Political Activity 

Employees shall be permitted to be delegates or representatives to and 
take an active part in any movement for the nomination or election of 
candidates for political or public office, including the employee 
himself. 

5 j Article II — Union Security 

Section 1. Agency Shop 

When authorized by State enabling legislation, all employees hired on or 
after the execution of this Agreement shall become members of the Union 
thirty (30) days after their hiring date or the effective date of this 
Agreement, whichever is later and shall maintain membership in the Union 
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for the duration of this Agreement, and any present or future employee who 
is not a Union member and who does not make application for membership, 
shall pay to the Union each month a service charge in an amount equal to 
regular monthly dues of this Union for the duration of this Agreement. 

Section 9. Union Activities on Employer's Time and Premises 

The Employer agrees that during working hours and for reasonable periods 
of time on the Employer's premises and without loss of pay, employees 
designated as Union Representatives whose names are submitted to the 
Division Head in writing by the Union, shall be allowed to engage in the 
following activities When necessary: 

- post Union notices; 
- distribute Union literature 
- transmit communications authorized by the Local Union or its 

officers to the Employer or his representatives 
- consult with the Employer, his representatives, Local Union 

Officers, or other Union representatives concerning the 
enforcement of any provisions of this Agreement. 

Section 10. Contract Negotiations 

The Employer will give time off with no loss of pay for ten (10) members 
of the Local Union Contract Negotiating Team to participate in contract 
negotiations. 

Section 11. Union Business Leave 

(a) Members of the Union who are elected or designated to attend any 
Convention or Executive Board Meeting of the International Union, Council, 
State AFL-CIO or Central Body shall be permitted to attend such functions 
and be granted the necessary time off without loss of either time or pay 
provided that the total said time is not in excess of fifty (50) work 
days in any calendar year, and further provided that a request for such 
leave is made by the Union in writing to their Division Heads no less 
than five (5) work days prior to the date that the particular function is 
scheduled. 

(b) In addition to the above, employees who are members of the Local 
Union's Executive Board and who are scheduled to work during the time 
the Local Union's Executive Board meetings are scheduled may be permitted 
to attend such meetings and be granted the necessary time off without 
loss of time or pay, provided the request for such time off.is made by the 
Union in writing to their Division Heads not later than five (5) working 
days prior to the date the particular meeting is to be held. 

(c) An employee elected to the office of President of the Local Union 
shall be granted unlimited time off without loss of time or pay for the 
period of his term of office. 
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Section 12. Labor Management Committee 

Conferences between representatives of the Employer and at least 
three (3) representatives of the Union on important matters, which may 
include the discussion of procedures for avoiding grievances and other 
methods of improving the relationship between the parties, may be held 
upon request of either party. Arrangements for such meetings shall be 
made in advance, and shall be held at reasonable hours as mutually 
agreed upon by the parties. Employees acting on behalf of the Union shall 
suffer no loss of time or pay should such meetings fall within their 
regular work hours. 

Section 13. Joint Safety Committee 

The Employer and the Union agree jointly to establish a Safety Committee 
consisting of an equal number of Employer and Union Representatives, 
the number of members to be agreed upon. This committee will advise 
management of all safety activities. The Joint Safety Committee shall: 

(a) make immediate and detailed investigations of each 
accident to determine fundamental causes; 

(b) develop data to indicate accident sources and injury 
rates; 

(c) make inspection to. detect hazardous physical conditions 
or unsafe work methods and recommend changes or additions 
to protective equipment or devices for the elimination 

of hazards; 

6] Article III - Grievances and Arbitrations 

Section 4. Union Stewards 

(a) Employees selected by the Union to act as Union Representatives 
shall be known as "stewards". The names of employees selected as 
stewards and the names of other Union Officers and representatives who 
may represent employees shall be certified in writing to the Employer 
by the Local Union. 

(b) Union Stewards and authorized Union Officers shall have the right 
to investigate and process grievances during their regular working 
hours without loss of pay. Such employees shall notify their Division 
Head prior to leaving their job assignment. If the Division Head is 
unavailable, notification shall be given to the person next in command. 

71 A i - l - i r - l e YTV — TT-nnaT ^ T.oave n f A K s g r i f p 

Section 8. Union Business Leave 

(a) Employees elected to any Union office or selected by the Union to 
do work which takes them from their employment with the Employer shall 
at the written request of the Union, be granted a leave of absence. 
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The leave of absence shall not exceed one (1) year, but it may be 
renewed or extended for a similar period at any time upon the request 
of the Union. 

(b) Members of the Union selected by the Union to participate in any 
other Union activity shall be granted a leave of absence at the request 
of the Union. A leave of absence for such Union activity shall not 
exceed one (1) month, but it may be renewed or extended for a similar 
period at any time upon the request of the Union. 

Article XII - Paid Leaves 

Section 1. Bereavement Pay 

(a) An employee who has a death in the immediate family (spouse, 
parents, children, stepchildren, sister, brother, grandparents, 
grandchildren, parents-in-law, brother-in-law, sister-in-law, 
son-in-law, daughter-in-law or other relative who is an actual member 
of the employees household), shall be granted five (5) consecutive 
work days leave of absence with full pay. 

(b) In any case of death in the immediate family which occurs during 
an employee's vacation period, upon application for such leave by an 
employee, the employee shall have the option of extending his vacation 
period for the additional time, or take the time for use at some 
future date, provided, however, that proof of such death is established 
in writing by a licensed physician who is in attendance, or other 
authority, whichever the case may be. 

Section 2. Personal Leave 

(a) All employees, will become eligible for and receive five (5) days 
personal leave after one (1) year of continuous service, and also 
become eligible and receive for the same allowance for each succeeding 
year of employment, providing they are on a compensable salary basis 
for at least six (6) months of continuous service in the preceding 
anniversary year. 

(b) Personal leave shall not be cumulative from year to year, however, 
any unused personal leave credits shall be added to an employee's 
vacation leave at the end of the employee's anniversary year. 

(c) Applications for personal leave must be requested by an employee 
at least twenty-four (24) hours in advance of the time requested in 
order for the Division Head to arrange work coverage. In cases of 
emergency, the advance notice may be waived by the Division Head. 

Section 3. Lieu Days 

It is understood and agreed that in lieu of pay for the thirty (30) 
minute lineup preparation that each employee is required to be present 
and ready for duty in advance of his regular starting time, such 
employees shall be compensated at the rate of one (1) days per month 
to be used at the employees' option and discretion. All such time 
may be accumulated up to one (1) year. 
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Section 4. Jury Duty 

Employees shall be granted a leave of absence with no loss of pay on any 
time they are required to report for jury duty or service. 

Section 5- Civic Duty 

Employees required to appear before a court or other public body on 
any matter not related to their work and in which they are not 
personally involved as a plaintiff or defendant shall be granted leave 
with pay for the period necessary. 

Section 6. Civil Service Examinations 

When an employee is scheduled to work, he shall be allowed time off 
with pay to take open competitive and promotional Civil Service 
Examinations, but only such examinations which would result in 
employment by the City of Albany. The employee shall submit a request 
for such leave two (2) x<reeks before the scheduled examination and 
submit proof that he took said examination. 

Section 7. Military Service Leave 

Any employee who is required to render ordered military or naval duty 
shall be granted military leave of absence with no loss of time of 
pay not to exceed thirty (30) calendar days pursuant to the Military 
Law, Section 242 and 243. Employees on Reserve Status who are on 
schooling programs that require additional time shall be granted such 
time off without pay. 

Article XX - Retirement Plan 

(a) On the effective date of this Agreement the Employer agrees to 
provide coverage to all employees of the 20 year half pay pension 
plan made available under provisions of the New York State Policemen's 
and Firemen's Retirement System which is fully paid by the Employer, 
and which has no minimum age restriction, and which permits continued 
accumulation after 20 years of service. 

(b) In addition, all employees shall be provided coverage under the 
New York State's Guaranteed Ordinary Death Benefit, Section 360 B, 
that provides in case of death three (3) times the annual salary 
to a maximum of $20,000. 

§31. Notwithstanding any inconsistent provisions of any general, 
special or local law, during the period July first, nineteen hundred 
seventy-four to June thirtieth, nineteen hundred seventy-five, a 
participating employer in the New York State employees' retirement 
system or the New York state policemen's and firemen's retirement 
system shall continue to have the right to negotiate with its 
employer with respect to any benefit provided by or to be provided by 
such employer to such employees as members of either such system and 
not requiring approval by act of the legislature. 

380' 
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Article XXI - General Provisions 

Section 8. Pistol Permits 

All employees will be permitted to obtain individual pistol permits 
upon request. 

Article XXII - Enforcement of Traffic Direction 

It is understood and agreed that the City of Albany shall have the 
responsibility of enforcing the State Law with regard to traffic 
control where building and road construction projects are concerned 
and'that only Albany'Police Department off duty personnel shall be 
permitted to fill such situations that occur within the Albany City 
limits. In addition, it is also agreed that all other activities 
within the Albany City Limits requesting police officer attendance 
shall be filled in the same manner. The procedure for filling such 
requests shall be as set forth in Section 6 of Article IX of this 
Agreement entitled Distribution of Overtime and Special Details. 

Article V - Departmental Rules and Regulations 

(a) The Employer agrees that all present work rules and regulations 
of the Albany Police Department are subject to review by a special 
committee comprised of an equal number of representatives of the 
Union and of the Albany Police Department and that such work rules and 
regulations as may be mutually agreed upon will be reduced to 
writing and distributed to all ..employees in handbook form as well 
as appearing as an appendix to this agreement. The employer also 
agrees that until such work rules and regulations are adopted by 
mutual agreement of the parties all employees shall comply with any 
existing rule that is not in conflict with the terms of this agreement, 
provided they are uniformly applied and uniformly enforced, and 
further provided that they are reasonable. Any dispute over the 
reasonability of any existing work rule or regulation or discrimination 
in their application shall be subject to the grievance and arbitration 
procedure of this agreement. 

(b) It is also understood and agreed that this committee shall have 
access to and will study all present practices and General Orders 
applying to the handling of Police business for the purpose of estab
lishing a uniform procedure in writing for all personnel and that will 
make for a more efficient and knowledgeable department in the conducting 
of the business of law enforcement, such procedure to be incorporated 
into a Manual of Standard Operating Procedures. 

Article XXI - General Provisions 

Section 9. Use of Shot Guns 

Each patrol car will be equipped with at least one (1) shot gun. 

3610 
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Section 11. Full Work Force and Equipment 

No employee will be required to go on a beat when a patrol car is not 
available, nor will patrol cars operate in less than two (2) man units. 
In addition, no walking beat will be maintained with less than two (2) 
officers. All units will be supplied with a portable walkie-talkie 
type radio. 

Section 12. Parking Meter Phase-out 

It is understood and agreed that the use of police officers to service 
the collection of parking meters shall be phased-out within ninety (90) 
days of the signing of this Agreement. 

15] Article XXIV - Total Agreement 

Notwithstanding any Personnel Rules and Regulations or Local Laws or 
resolutions previously in effect, the foregoing constitutes the 
entire Agreement between the parties and shall supercede any and all 
personnel rules, regulations, Local Laws, or resolutions; and no 
verbal statements or other amendments, except an amendment mutually 
agreed upon between the parties and in writing annexed hereto 
designated as an amendment to this Agreement, shall supercede or vary 
the provisions herein. 

16] Article XXV - Statutory Provisions 

It is understood by and between the parties that any provision of this 
Agreement requiring legislative action to permit its implementation 
by amendment of law or by providing the additional funds therefore, 
shall not become effective until the appropriate legislative body has 
given approval. 
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The charge herein was filed on November 18, 1974. It alleges that the 

City of Albany (City) committed an improper practice in violation of Civil 

Service Law Section 209-a.l(d) by refusing to negotiate in good faith with the 

Albany Permanent Professional Firefighters Association, Local 2007, AFL-CIO 

(Local 2007). In its answer the City alleged that it "is ready and willing 

to negotiate any and all topics which are mandatory topics of negotiation under 

the Civil Service Law", but that many of the demands of Local 2007 "are either 

non-negotiable as a matter of law or are subject to negotiations only at the 

option of the employer." 

On November 25, 1974 the City and Local 2007 entered into a stipulation 

in which they specified those demands of Local 2007 that the City alleged to be 

either prohibited or non-mandatory subjeclg of negotiations and with respect to 

which the City refused to negotiate; indicating that the dispute was one that 

raised questions concerning scope of negotiations, the parties jointly requested 

this Board to accord expedited treatment to the matter as provided in Section 

204.4 of our Rules of Procedure. That request was granted and the parties were 

requested to mail memoranda of law to us by December 6, 1974. Local 2007's 

brief was received on December 9, 1974 and the City's brief was received the 

following day. 
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APPLICABLE DECISIONS 

Scope of negotiations under the Taylor Law has been considered by the 

Court of Appeals in Board of Education,Huntington v. Teachers, 30 NY 2d 122(1972) 

5 PERB 7507, and West Irondequoit Teachers v. Helsby, 35 NY 2d 46 (1974),7 PERB 

7028. Most relevant of our own decisions are Matter of City School District 

of the City of New Rochelle, 4 PERB 3704 (1971) and Matter of City of 

White Plains, 5 PERB 3013 (1972). In the Huntington case, the Court of Appeals 

held (at page 129) "Under the Taylor Law, the obligation to bargain as to all 

terms and conditions of employment is a broad and unqualified one, and there is 

no reason why the mandatory provision of that act should be limited, in any way, 

except in cases where some other applicable statutory provision explicitly and 

definitively prohibits the public employer from making an agreement as to a 

particular term or condition of employment." 

The Court also emphasized (at page 131) that "[I]t is the declared 

public policy of this State to encourage 'public employers and...employee 

organizations to agree upon procedures for resolving disputes'(§200, subd.[c])." 

In the West Irondequoit case the Court of Appeals recognized (at page 50) that 

"[T]here is an area of nonnegotiable policy making left to the employer " and 

that not every matter that is of concern to employees constitutes a term and 

condition of employment. The Court further held (at page 51) that PERB has been 

empowered to resolve disputes arising out of negotiations and that "Inherent 

in this delegation is the power to interpret and construe the statutory scheme. 

Such construction given by the agency charged with administering the statute is 

to be accepted if not unreasonable (citations omitted)." 

In the New Rochelle case, we held (at page 3706): 
"A public employer exists to provide certain services 

to its constituents, be it police protection, sanitation or, 
as in the case of the employer herein, education. Of neces
sity, the public employer, acting through its executive or 
legislative body, must determine the manner and means by which 
such services are to be rendered and the extent thereof, 
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subject to the approval or disapproval of the public so 
served, as manifested in the electoral process. Decisions 
of a public employer with respect to the carrying out of 
its mission, such as a decision to eliminate or curtail a 
service, are matters that a public employer should not be 
compelled to negotiate with its employees."(footnote omitted) 

The White Plains case applied the standards articulated in the New 

Rochelle case to negotiations between a city and firefighters. One of the 

issues before us in that case was tours of duty. In that connection we said 

(at page 3015): 

"It is the City alone which must determine the number of 
firemen it must have on duty at any given time. It cannot 
be compelled to negotiate with respect to this matter. 
However, there are many ways in which the schedules of 
individuals and groups of firemen may be manipulated in 
order to satisfy the City's requirement for fire protection. 
It is the manipulation of the schedules of individuals and 
groups of firemen which is involved in the Fire Fighters' 
demand. Within the framework which the City may impose 
unilaterally that a specified number of Fire Fighters must 
be on duty at specified times, the City is obligated to 
negotiate over the tours of duty of the Fire Fighters within 
its employ." 

A second issue was whether our determination in West Irondequoit that class size 

was not a mandatory subject of negotiations compelled a determination that the 

number of firefighters assigned to a rig was also not a mandatory subject of 

negotiations. We distinguished the two situations, saying (at page 3016): 

"Unlike the circumstance in the West Irondequoit case 
in which the teachers' interest was limited to workload, the 
interests of the Fire Fighters in this case also involve 
safety. We do not mean to imply that the Fire Fighters' 
demands are proper in order to protect them; that determination 
is for the negotiators. But it is clear that there is a 
relationship between the numbers of Fire Fighters who man a 
piece of equipment and their safety. We believe that the 
demand that a minimum number of Fire Fighters be on duty at 
all times with each engine and each truck constitutes a 
mandatory subject of negotiations." 
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IMPLICATIONS OF COMPULSORY ARBITRATION 

The City contends that all Court and PERB decisions on scope of 

negotiations are inapplicable because they were rendered in the knowledge that 

important parts of an agreement were "subject to the scrutiny of the local 

legislative body which is made up of local citizens which are elected represen

tatives of the municipalities which they serve." It argues that the enactment 

of L.1974, Chapter 724 compels a more restrictive analysis of what demands are 

mandatory subjects of negotiation. The 1974 amendment provides compulsory 

arbitration to resolve negotiation impasses that do not yield to mediation or 

fact-finding, at the request of either party to negotiations involving "officers 

or members of any organized fire department of any county, city, except the 

city of New York, town, village or fire district." 

We are not persuaded by this argument. L.1974, Chapter 724 contains no 

language imposing restrictions upon the scope of negotiations. Neither does 

the legislative history of the amendment indicate any intention that the phrase 

"terms and conditions of employment" should be interpreted more narrowly after 

its enactment than it had been before. 

DISCUSSION 

The first group of demands that we consider are for benefits that 

would run to employees and which we believe to raise no serious question of 

negotiability. 
1 

A. Proposed Article III, Section C - Work Schedules: 

For the reasons given in our White Plains decision, we find this 

to be a mandatory subject of negotiations, except to the extent, 

as is indicated in the brief of Local 2007, that it would require 

the employer to call in off-duty personnel and would preclude the 

reassignment of on-duty personnel. To that extent, it is not a 

mandatory subject of negotiations. 
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B. Proposed Article V - Minimum Manpower: 

This demand has been considered by us in White Plains and has 

been determined to be a mandatory subject of negotiations. 

C. Proposed Article VI - Seniority, Sections C - F 

The benefits sought by these demands are manifestly terms and 

conditions of employment and subject to mandatory negotiations 

under the Huntington case. They do not involve the decision 

of a government with respect to the carrying out of its 

mission or the manner and means by which its services ought 

to be rendered to its constituency. 

II 

The second category of demands considered by us are for rights that 

would flow to the employee organization and which we do not believe raise 

any serious question of mandatory negotiability. 

A. Proposed Article I - Recognition 

The City declines to negotiate over the designation of Local 2007 

as exclusive representative of employees within the negotiating 

unit on the ground that exclusivity would infringe upon the 

individuals' freedom of choice. This objection is invalid. 

Whether or not an employee organization is granted exclusive 

rights of representation is subject to agreement between the 

organization and the public employer (our Rules of'. Procedure, 

Section 201.12(h)) and it is a mandatory subject of 

negotiations. 

3618 
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5 
B. Proposed Article XVII - Leaves of Absence for Union Representatives.— 

The ability of an employee organization to provide effective 

representation to its constituency is predicated upon having employee 

leaders of that organization available to devote time to the 

organization. The question of whether or not such employee leaders 

are to be compensated, and if so, how much, are mandatory subjects 

of negotiations. The City objects to the demand on the ground 

that it is unreasonable and unwise for an employer to be compelled 

to underwrite the internal operations of an employee organization. 

This objection goes to the merits of the demand and not to its 

negotiability. 

Ill 

A third category involves a benefit that flows to both employees and 

their employee organization — Proposed Article XVIII - Grievance Procedure, 

6 Section D Step 1-a, Step 3 and Sections E, F and G.— 

The Taylor Law (CSL 204.2) explicitly declares that public employers 

must negotiate with employee organizations about the administra

tion of grievances. From its brief, the City's objection to 

Step 1-a appears to be that "A superior officer is not a confessor.... 

and its objection to Step 3 is that "A mayor has more important 

tasks to attend to than acting as a grievance officer." Its 

objection to Section F appears to be directed to the provision 

that the grievant and his representative shall be granted time to 

process the grievance without loss of pay or time credits. The City's 

brief urges that "Should the employee's grievance be ultimately 

sustained and there be demonstrated an immediacy about the complaint, 

an argument could be made that the employer should compensate him 

or her for time lost due to the grievance. Otherwise, hours of *̂ ||R1 
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unemployment are non-negotiable." 

The City's objections to compensation, if any, or to the amount 

of time-off, goes to the merits of the proposal and not to its 

negotiability. The same is true about the City's objections to the pro 

posed role of superior officers and the mayor. The City's objections 

to Sections E and G appear to be directed to Local 2007's status as 

exclusive representative of all employees in the negotiating unit 

and we have already indicated that the right of Local 2007 to ex

clusivity is a mandatory subject of negotiations. 

IV 

Filling of Vacancies. In an unnumbered demand, Local 2007 requested 

that competitive class positions be filled within thirty days of becoming 

vacant.— In its brief, it now concedes that a requirement that an employer 

fill a vacant position is: not a mandatory subject of'negotiations tinder r.our 

New Rochelle decision. It indicates that it will not insist on negotiating 

this issue. 

V 

Several demands are for benefits that are generally mandatory subjects 

of negotiations but are too broad in their particulars. 

8 A. Proposed Article XV - Retirement— 

The negotiability of retirement benefits raises questions under 

Section 201.4 of the Taylor Law as amended by L. 1973, Chapter 382, 

which provides "No such retirement benefits shall be negotiated 

pursuant to this article and any benefits so negotiated shall be 
/•v 

void." However, L. 1974, Chapter 510, Section 31— permits employee 

organizations to negotiate for improvements in retirement between 

July 1, 1974 and June 30, 1975 provided the improved benefits are 

among those already available under State Law. In general, the 

demand of Local 2007 meets that standard. The only restriction JJ 
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is that Retirement and Social Security Law, Section 360-b is not 

available to all public employees without change in existing 

State law. For example, it is only available to employees "who 

last joined or rejoined a public retirement system of the State or 

a municipality thereof before July 1, 1973." To the extent that 

the demand would make Retirement and Social Security Law Section 

360-b available to employees who, by its terms, are not eligible 

for it, it is a prohibited subject of negotiations; otherwise, 

the demand is a mandatory subject of negotiations. 

B. Proposed Article XX - Rules, Procedures and Policies-— 

This demand is too broad. The rules, procedures and policies of a 

fire department may involve the mission of the department within the 

meaning of our New Rochelle decision. If restricted to work rules, 

however, it is a mandatory subject of negotiations. We have already 

decided in Matter of North Babylon, 7 PERB 3040 (1974) that 

"absent an explicit waiver an employer may not alter a specific 

term and condition of employment which is not covered by an 

agreement." It follows that an employee organization may negotiate 

over notification to it of changes in work rules. 

C. Proposed Article XXI - Labor Management Committee— 

The establishment of labor management committees to discuss matters 

of mutual concern is a mandatory subject of negotiations to the 

extent that the matters to be discussed are themselves mandatory 

subjects of negotiations. Only to the extent that this Article would 

mandate submission to a labor management committee of matters that 

are not mandatory subjects of negotiations, it is not a mandatory 

subject of negotiations. , 
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VI 

Parity. Local 2007's unnumbered demand that if during the life

time of the agreement any disparity in dollar benefits occurs between police 

and firefighters of the City of Albany, the agreement "may immediately be 

reopened and that said disparity shall be corrected" raises a particularly 

challenging question. To the extent that it is a demand for a wage reopener 

and for subsequent negotiations, it is a mandatory subject of negotiations. 

However;, if the demand is not to reopen the agreement for negotiations but to 

reopen it for the mechanical change of instituting the dollar value of 

benefits obtained later by the police in their negotiations, it is not 

negotiable. The firefighters can no more insist that during the life of their 

agreement the wage provisions thereof will be adjusted upwards automatically to 

equal those obtained thereafter in police negotiations than the police can 

insist that the wage provisions of their agreement be reopened to guarantee that 

they receive some amount more than the firefighters have obtained thereafter by 

negotiations. Such a demand concerns terms and conditions of employment outside 

their own negotiating unit. In effect, the firefighters seek to be silent 

partners in negotiations between the employer and employees in another 

negotiating unit. Moreover, an agreement of this type between the City and 

one employee organization would improperly inhibit negotiations between the 

City and another employee organization representing employees in a different 

unit. 

In reaching this conclusion we recognize that there is a 

relationship between the settlement of a public employer with the employee 

organization representing some of its employees and the settlement with 

another employee organization representing other employees. Settlements often 

follow established patterns, historical relationships as well as cost of 

living indices. In negotiations, parties appropriately develop demands that 

3620 
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reflect an awareness of such patterns and relationships. This is not 

inappropriate. These prior settlements may diminish the willingness and 

even the ability of a public employer to grant certain benefits to 

other employee organizations thereafter, but the restrictions involved in 

a parity clause are of a different and greater dimension. 

Accordingly, we find that the demand for parity is not a mandatory 

subject of negotiations. 

NOW, THEREFORE, WE ORDER that the City of Albany negotiate with the 

Albany Permanent Professional Firefighters Association, Local 

2007., AFL-CIO with respect to all those demands considered 

herein that we determined to be mandatory subjects of 

negotiations, and 

WE DISMISS the charge with respect to all those 

demands considered herein that we determined not to be 

mandatory subjects of negotiations. 

Dated: December 19, 1974 
Albany, New York 

^ ^OBERT D. HELSBY, Chairman 

3621 
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DISSENT IN PART, OF FRED L. DENSOM 

I concur in all the determinations and reasoning of my associates 

on the Board, except for their conclusion that a demand for parity is not a 

mandatory subject of negotiations. In my judgment, the demand is for wages. 

The wages of the firefighters are clearly a condition of employment and the 

demand does not contravene the standard set forth in our New Rochelle 

decision. 

Dated: December 19, 1974 
Albany, New York. 

p\rw—-
FRED L . DENSON "" 

622 
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FOOTNOTES 

1] Article III Work Schedules 

Section C. Extra duty assignments: It is understood between the two 
parties that, in order to maintain adequate levels of 
manpower, the Chief of the Department of Fire shall call 
in off-duty personnel to supplement regular personnel when 
necessary so as to maintain the average number of men per 
rig on the line that he deems necessary to uphold this 
agreement and maintain adequate fire protection for the 

.City of Albany... .._-...: 

The standard established by the Chief shall be subject 
to review at labor management committee sessions and/or 
arbitration prior to being changed. 

2] Article V - Minimum Manpower 

Section A. A minimum manpower of four (4) men per rig will be main
tained by the Chief of the Department at the beginning 
of each tour of duty. 

3] Article VI - Seniority • , 

Section C. The Chief of the Department - shall post notice of all 
permanent job openings, transfers or details ten (10) 
calendar days prior to change. Members will submit written 
request to the Chief's office no later than five (5) 
calendar days before change is to go into effect. 

Section D. The Chief's office will initiate and post an up-to-date 
seniority list by January 1, in each Fire Station in each 
year. A separate seniority list will be kept by the 
Fire Chief in his office of all ranks. This record shall 
show the date of call and response from each person called 
as to whether the overtime was refused or if individual 
member could not be reached. If the member refuses, he 
will automatically be bypassed until a complete cycle of 
the seniority list has been made. 

Section E. When a member has accepted a job according to seniority, 
he will rotate to the bottom of the list. If a member is 
ordered to a job or detail without choice, he will not be 
rotated from existing place on the list. 

Section F. Seniority shall mean seniority in ranks, but for the purpose 
of vacations, seniority shall be within each man's house. 
Otherwise, seniority will begin the day a member is appointed 
to the Department of Fire. For officers made and appointed 
at the same time, seniority will be credited from time on 
the job. 

3623 
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4] The City's objection to the negotiability of this demand was not recited 
in the stipulation, but was presented in its brief. The demand is: 

ARTICLE I - Recognition 

The City recognizes the Association as the sole and 
exclusive representative of all members of the Department 
of Fire as described herein: 

The City shall extend to the Association, the right to member
ship dues deduction, pursuant to Section 208 of the Civil 
Service Law, so long as said Association shall remain the 
certified bargaining agent for uniformed"members'", said" dues 
to be remitted to the Association within five (5) days of 
deductions: 

The City agrees that the Association shall be the sole and 
exclusive representative for all the bargaining and 
grievances. 

5] ARTICLE XVII 

Leaves of Absence for Union Representatives 

Union officers, representatives, and delegates will be allowed 
all released time with pay to participate in negotiations with 
the employer, adjustment of grievances, arbitrations' hearings, 
and other functions relative to the operations of this 
agreement. They will also be given leave with pay to attend 
Union and executive board meetings. 

Paid leave to participate in and attend conferences and con
ventions of affiliated unions, associations and organizations, 
shall be limited to nine hundred sixty (960) man hours in any 
year. 

Insofar as feasible, a member desiring time off for attendance 
at meetings, conferences, or conventions will notify his 
superior officer sufficiently in advance to permit proper 
scheduling of duties. 

6] Article XVIII - Grievance Procedures 

Section D. Grievances shall be processed according to the following 
procedure: 

Step 1-a. An employee who believes he has been dealt with 
unjustly or believes that any provision of this agreement 
has not been applied or interpreted properly may discuss his 
complaint with his immediate supervisor, with or without 
the presence of a Union representative. The parties shall 
discuss the complaint in a friendly manner and shall make 
every effort to reach a satisfactory settlement at this 
point. The employee shall have the right to discuss the 
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complaint with the representative before any discussion 
takes place with the supervisor. The supervisor shall 
make arrangements for the employee to be off his job for 
a reasonable period of time in order to discuss the 
complaint with the representative. 

Step 3. In the event the grievance is not settled satisfac
torily within the Department, the employee or the Union may 
appeal the same to the Mayor. The Mayor shall hear and 
investigate the grievance and shall notify the employee and 
the Union of his decision within five (5) days. 

Section E._ Notwithstanding any provisions herein, individual employees 
may present their own grievances to the employer and have 
them adjusted without the intervention of the Union officers, 
provided, however, that the employer has given the Union 
officers notice and an opportunity to be present at such 
adjustment. In no event, shall any adjustment be contrary 
to or inconsistent with the terms of any agreement between 
the employer and the Union. 

Section F. An employee and his representatives shall have such time 
off from their regular duties as may be necessary for the 
presentation of a grievance, without loss of pay or time 
credits. 

Section G. Grievances.affecting a large number of employees may be 
treated as a policy grievance and entered at the third step 
of the grievance procedure by the Union. 

7] Vacant Positions: 

The City agrees that when a competitive-class position within the 
Albany Fire Department becomes vacant that the City shall fill said position 
within thirty (30) days from an existing Civil Service List and that if no 
list is in existence, that a request for such list will be made within 
ten (10) days. 

8] Article XV - Retirement 

Section A. The City agrees that before June 1 of 1975, to make available 
to uniformed members, the special 20-year plan (Section 384d) 
of the New York State Retirement System; this plan consists 
of 1/2 final average salary and no age limit. The special 
25-year plan (Section 384) of the New York State Retirement 
System; this plan consists of 1/2 final average salary and 
no age limit also, l/60ths supplement to special 25-year 
plan (Section 384 F.G. & H.) of New York State Retirement 
System, which would provide an additional l/60th of final 
average salary for each completed year of credited service 
in excess of 25 years. 

OWk) 
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FOOTNOTES 

Section B. The City will make available to all uniformed members, an 
improved General Death Benefit (Section 360b) of the 
New York State Retirement System. 

Section C. All uniformed members will be given their choice of retire
ment system excluding death benefit. 

9] • §31. Notwithstanding any inconsistent provisions of any general, special 
or local law, during the period July first, nineteen hundred seventy-four 
to June thirtieth, nineteen hundred seventy-five, a participating employer 
in the -New York State employees' retirement .system or the New York State_ 
policemen's and firemen's retirement system shall continue to have the 
right to negotiate with its employer with respect to any benefit provided 
by or to be provided by such employer to such employees as members of 
either such system and not requiring approval by act of the legislature. 

10] Article XX - Rules, Procedures and Policies 

Section A. Proposed changes in departmental rules, procedures and 
policies will be made up only after prior reasonable notice 
to the Union and an opportunity to the Union to be heard and 
to bargain in connection with such proposed changes. 

11] Article XXI - Labor Management Committee 

A Labor Management Committee shall be established for the purpose of 
discussing at a mutually agreeable time, matters of mutual concern, but 
not to include amendment of this agreement. This Committee shall be 
limited to no more than four (4) labor and four (4) management members 
and must meet no less than once every three (3) months (quarterly) at 
the call of the Chief or the President of the Union, except by mutual 
waiver in writing. 

12] Parity Clause: i . 

If any disparity concerning dollar for dollar contract benefits 
occurs between the Police and Firefighters of the City of Albany during 
the lifetime of this agreement, the City agrees that the agreement may 
immediately be reopened and that said disparity shall be corrected. 



NEW YORK STATE 
PUBLIC EMPLOYMENT RELATIONS BOARD 

In the Matter of 

FARMINGDALE UNION FREE SCHOOL DISTRICT, 

Employer. 

-and-

FARMINGDALE FEDERATION OF TEACHERS, LOCAL 1889, 
NEW YORK STATE UNITED FEDERATION OF TEACHERS, 
AFT, NEA, 

Petitioner. 

-and-

NASSAU CHAPTER, CIVIL SERVICE EMPLOYEES 
ASSOCIATION, INC., 

Intervenor. 

#2C-12/19/74 

BOARD DECISION 
AND ORDER 

CASE NO. C-1107 

This matter comes to us on exceptions to a decision of the 

Director of Public Employment Practices and Representation (the Director) filed 

by the Nassau Chapter, Civil Service Employees Association, Inc. (CSEA), the 

intervenor herein. The Director had determined that a petition filed by 

Farmingdale Federation of Teachers, Local 1889, New York State United Federation 

of Teachers, AFT, NEA (FFT) was timely, and he had ordered an election in a 

unit of clerical, operational and maintenance employees of the Farmingdale 

Union Free School District #22. CSEA's exceptions allege that the Director 

erred by not finding that CSEA and the employer had entered into a contract 

before the petition was filed, which contract barred the petition. In its 

brief in support of its exceptions, CSEA also alleged that the period of un

challenged representation should continue "throughout the process of the impasse 

procedure to the termination thereof through the issuance of a fact-finder's 

report". ' 
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The sole issue before us is the timeliness of the petition. The 

employer took no position on this matter and did not participate in the oral 

argument. Having reviewed the record and the written and oral arguments of the 

parties, we confirm the findings of fact of the Director of Public Employment 

Practices and Representation and accept his conclusions of law. 

CHRONOLOGY 

A chronology of the facts is important and follows: 

1. CSEA has represented the unit employees since 1967. An agree

ment covering such unit employees expired on June 30, 1973 without negotiations 

for a successor agreement having begun by that date. Negotiations for a 

successor agreement between CSEA and the employer commenced on September 20, 

1973 and continued into February 1974 at which time a fact-finder was requested. 

2. The fact-finder's report containing his recommendations was 

delivered to the parties on May 16, 1974. 

3. On May 18 and 19, CSEA held meetings with its membership 

which voted to accept the fact-finder's recommendations. On May 22, CSEA 

delivered to the employer a letter advising that its membership had voted to 

accept the fact-finder's report. 

4. On May 21, the employer accepted the fact-finder's report 

and so notified CSEA in writing on May 22. 

5. A significant aspect of the fact-finder's report was a salary 

adjustment of 5.2% retroactive to July 1, 1973. On May 29, the employer 

notified unit personnel that in view of its and CSEA's acceptance of the 

fact-finder's report, it would issue checks on May 31, 1974 covering current 

wages adjusted to include salary increases, and a lump sum retroactive to 

July 31, 1973. 

6. On May 30, 1974 and June 4, 1974, CSEA and the empfto^aiet 
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to discuss contract language. 

7. On the same day3 June 43 the petition herein was filed. 

8. The agreement incorporating the changes in the prior contract 

was signed by CSEA on June 6, 1974 and by the employer on June 10, 1974. 

DISCUSSION 

The Director has determined, and we agree, that the petition 

is not barred by the exchange of letters indicating acceptance of the fact

finder's recommendations. He reasoned that for the purpose of applying the 

contract bar rule an agreement must be in writing and signed by both parties 

prior to the filing of a petition. In deciding that nothing less than a 

written and signed agreement could invoke the contract bar rule, the Director 

cited the thinking of the National Labor Relations Board that to do otherwise 

would "render unduly complex a field that should not /be/" so involved." 

(Appalachian Shale Products Co., 121 NLRB 1160 (1958). We agree. 

We also reject CSEA's second argument that an incumbent employee 

organization should enjoy protective status so long as it continues in 

negotiations with the employer and until the issuance of a fact-finding report. 

This position is inconsistent with our decision in Matter of New York State 

Thruway Authority, 7 PERB 3071 (1974). 

NOW, THEREFORE, we confirm the determination of the Director that 

there be a unit of employees of the employer including all clerical, operational 

and maintenance employees and excluding all other employees; and 

WE ORDER that an election by secret ballot shall be held under 

the supervision of the Director among the employees in the unit determined 

to be appropriate who are employed by the employer on the payroll date immedi

ately preceding the date of this decision; and it is 
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FURTHER ORDERED that the employer submit to the Director, as 

well as to FFT and CSEA, within seven days from the date of receipt of this 

decision, an alphabetized list of the employees in the unit who were employed 

on the payroll date immediately preceding the date of this decision. 

Dated: December 19, 1974 
Albany, New York 

ROBERT D. HELSBYy Chairman 

'FRED L. DENSON 



STATE OP NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 

#2D-12/19/74 

In the Matter of the : Case No. D-0092 

FAIRPORT EDUCATION ASSOCIATION : BOARD DECISION 
& ORDER 

Upon the Charge of Violation of Section : 
210.1 of the Civil Service Lav;. 

On October 7, 1974, Martin L. Barr, Counsel to this 

Board, filed a charge alleging that the Fairport Education Associ

ation had violated Civil Service Law §210.1 in that it caused, 

instigated, encouraged, condoned and engaged in a strike against 

the Fairport Central School District on September 23, 24, 25, 26 

and 27, 1974. 

The Fairport Education Association submitted an answer 

to the charge constituting a general denial and including affirma

tive defenses, but on November 5, 1974, it withdrew the answer 

following discussions with the charging party. Simultaneous with 

withdrawing its answer and thereby admitting the allegations of 

the charge, the Fairport Education Association joined the Charg

ing Party in recommending a penalty of loss of dues checkoff priv

ileges of 50$ of its annual dues or the equivalent df- six months 

suspension if the school district deducted such dues in twelve 

equal months installments. In fact, the annual dues of the Fair-

port Education Association are deducted in eighteen equal install-
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ments from most of the teachers and twenty-three equal installments 

from the rest. 

On the basis of the charge unanswered, we determine.: .that 

the recommended penalty is a.reasonable one. 

We find that the Pairport Education Association violated 

CSL §210.1 in that it engaged in a strike as charged. 

WE ORDER that the dues deduction privileges of the Pair-

port Education Association be suspended, commencing on 

the first practicable date, so that no further dues be 

deducted on its behalf for a period of time during 

which 50$ of its annual dues would otherwise have been, 

deducted for the current school year. Thereafter, no 

dues shall be deducted on its behalf by the Pairport 

Central School District until the Fairport Education 

Association affirms that it no longer asserts the right 

to strike against any government as required by the 

provisions of CSL §210.3(g). 

Dated, Albany, New York 
December 19, 197^ 

36S 
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ROBERT D. HELJ2SY., Chairman 



STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 

#2E-12/19/74 

In the Matter of the 

Oneonta Teachers Association 

Upon the Charge of Violation of Section 
210„1 of the Civil Service Law, 

On October 7, 1974, Martin L. Barr, Counsel to this Board, 

filed a charge alleging that the Oneonta Teachers Association 

had violated Civil Service Law §210,1 in that it caused, insti

gated, encouraged, condoned and engaged in a strike against the 

Consolidated City School District of Oneonta on September 27 and 

30, and October 1, 1974,. 

The Oneonta Teachers Association submitted an answer to 

the charge constituting a general denial and including affirmative 

defenses, but on November 5, 1974, it withdrew the answer follow

ing discussions with the charging party. Simultaneous with with

drawing its answer and thereby admitting the allegations of the 

charge, the Oneonta Teachers Association joined the Charging 

Party in recommending a penalty of loss of dues check off privil

eges of 407o of its annual dues or the equivalent of five months 

suspension if the school district deducted such dues in twelve 

equal monthly installments„ In fact, the annual dues of the 

Oneonta Teachers Association are deducted in ten equal install

ments, one each month during the months of September 1974 through 

June 1975. 

Case No. D-0093 

BOARD DECISION 
& ORDER 



On the basis of the charge unanswered, we determine that the 

recommended penalty is a reasonable one, 

We find that the Oneonta Teachers Association violated CSL 

(21001 in that it engaged in a strike as charged0 

WE ORDER that the dues deduction privileges of the Oneonta 

Teachers Association be suspended for a period commencing 

in March 1975 and that no further dues be deducted on 

its behalf for a period of time during which 40% of its 

annual dues would otherwise have been deducted for the 

current school year„ Thereafter, no dues shall be de

ducted- .by the Consolidated City School District of 

Oneonta until the Oneonta Teachers Association affirms 

that it no longer asserts the right to strike against any 

government as required by the provisions of CSL §210o3(g))< 

Dated: Albany, New York 
December 19, 1974 

ROBERT D„ HELSBY^ Chairman 

D L. DENSON 
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STATE OP NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 

#2F-12/19/74 

In the Matter of the : Case No. D-0095 

WESTMORELAND TEACHERS ASSOCIATION, INC. : BOARD DECISION 
& ORDER 

Upon the Charge of Violation of Section 210.1 : 
of the Civil Service Law. 

On October 25, 1974, Martin L. Barr, Counsel to this 

Board, filed a charge alleging that the Westmoreland Teachers Asso

ciation, Inc. had violated Civil Service Law §210.1 in that it 

caused, instigated, encouraged, condoned and engaged in a strike 

against the Westmoreland Central School District on October 4, 7, 

8, 9, 10, 11, 15 and 16, 1974. 

The Westmoreland Teachers Association, Inc. agreed not to 

contest the charge. It therefore did not file an answer and thus 

admitted the allegations of the charge. The Westmoreland Teachers 

Association, Inc. joined with the Charging Party in recommending a 

penalty of loss of dues checkoff privileges for nine months, to be 

the equivalent of 75$ of the annual dues that would otherwise be 

deducted during the twelve month period commencing on the date of 

this order. 

On the basis of the charge unanswered, we determine that 

the recommended penalty is a reasonable one. 

We find that the Westmoreland Teachers Association, Inc. 



violated CSL §210.1 in that it engaged in a strike as charged. 

WE ORDER that the dues deduction privileges of the West

moreland Teachers Association, Inc. be suspended for a 

period of nine months, commencing on the first prac

ticable date, and that the employer shall not deduct 

more than-2.5 #• of the annual dues during the twelve 

month period commencing this 13th day of December, 

19 7̂ - Thereafter no dues shall be deducted on behalf 

of the Westmoreland Teachers Association, Inc. by the 

Westmoreland Central School District until the West

moreland Teachers Association, Inc. affirms that it no 

longer asserts the right to.strike against any govern

ment as required by the provisions of CSL §210.3(g). 

Dated, Albany, New York 
December 19, 197V 

ROBERT D. HELSBY, Chairman 



STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 

In the Matter of 

STATE :OF NEW YORK, 

-and-

Employer. 

NEW YORK STATE EMPLOYEES' COUNCIL 50. 
AFSCME, AFL-CIO, et al, 

Petitioner, 

-and-

CSEA, INC. , J.I1W . , 

Intervenor. 

#2G-12/19/74 

SUPPLEMENTAL BOARD 
DECISION AND ORDER 

CASE NO. C-0002 

This case comes to us on a motion of the attorney for Review 

Physicians in the Department of Social Services' Bureau of Disability 

Determinations, that we reconsider an earlier determination. 

On September 20, 1974, the Office of Employee Relations of the 

State of New York moved this Board for a clarification of our determination 

establishing a unit for Professional, Scientific and Technical Services 

employees (2 PERB 3335). Specifically, the motion requested a determination 

whether part-time Review Physicians were included or excluded from the Pro

fessional, Scientific and Technical Services Unit (PS&T Unit). On July 8, 1974; 

the Office of Employee Relations of the State of New York had addressed the 

same question to the Deputy Chairman of this Board. In his response he stated 

his 

"opinion that the Public Employment Relations Board 
excluded from the Professional Scientific and Technical 
Services Unit those Review Physicians, as well as all 
other part-time employees whose normal conditions of 
employment do not meet the attendance standards of 

m 



Board - C-0002 -2 

4 NYCRR §26.1(b). Reference in the Board decision at 
2 PERB '[3044 to any part-time employees for inclusion 
in the Professional Scientific and Technical Services 
Unit contemplated only those part-time employees whose 
conditions of employment meet the standards in 4 NYCRR 
§26.1(b)." 

In its motion of September 20, 1974, the Office of Employee 

Relations of the State explained that a question concerning the status of 

Review Physicians was pending before an arbitrator and that the opinion of the 

Deputy Chairman was not acceptable as definitive by either the arbitrator or the 

attorney representing the Review Physicians; hence, the motion for a deter

mination by the Board. 

In response to the motion, the attorney for the Reviiew Physicians 

wrote to the Office of Employee Relations of the State on September 25, 1974, 

urging that the Office of Employee Relations join with it in requesting this 

Board not to act upon the State's motion for at least one week. On September 

30, 1974, the Office of Employee Relations of the State wrote to this Board in 

support of the request that we defer consideration of its motion. 

Absent further instructions from the parties, we took up the 

question raised by the motion at our meeting of October 31, 1974 and, as shown 

by our minutes, we resolved, 

"In response to an inquiry from Howard A. Rubenstein, 
Counsel to the Office of Employee Relations of the 
State of New York, the Board determined that, in its 
decision In the Matter of the State of New York, 
2 PERB 1(3044, it excluded from the Professional, 
Scientific and Technical Services Unit those Review 
Physicians whose normal conditions of employment did 
not meet the attendance standards of 4 NYCRR §26.1(b)." 

Our resolution was communicated to both parties that day. 

A week after we issued our determination we received the motion of 

the attorney for the Review Physicians that we deal with here. It sought re

consideration of our resolution of October 31, 1974 and a determination that 

Review Physicians are in the PS&T Unit. We were also asked to hear oral 

argument before resolving the question. Supporting the motion for reconsideratipn 
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was a letter setting forth reasons why the Review Physicians believed that they 

are included in the PS&T Unit. Perhaps the most significant of the reasons 

advanced was the allegation that the State of New York had, in its April 1970 

agreement, and in subsequent agreements reached between it and Civil Service 

Employees Association (CSEA), treated Review Physicians as if they were in the 

PS&T Unit. The implication of this allegation is that, even if Review 

Physicians were not in the PS&T Unit certified by us in 1969, they were in that 

unit as recognized by the State of New York thereafter. It was also alleged 

that the hours worked by some Review Physicians satisfy the attendance standards 

of 4 NYCRR §26.1(b). 

Having reviewed the record and considered the arguments of the 

parties, we reassert our determination that the PS&T Unit as certified by us 

in 1969 did not include Review Physicians whose normal conditions of employment 

do not meet the attendance standards of 4 NYCRR §26.1(b) and that it did include 

those Review Physicians whose normal conditions of employment do meet those 

attendance standards. We do not, in this representation proceeding, reach 

the question of whether Review Physicians were subsequently included in the 

PS&T Unit by virtue of conduct of the State that constituted an act of recog

nition within the meaning of the Taylor Law or whether the State has refused 

to negotiate the terms and conditions of employment of Review Physicians who 

may meet those attendance standards. The question of whether or not recognition 

was extended to CSEA to represent Review Physicians in the PS&T Unit by the 

terms of an agreement between the State and the PS&T Unit might be answered by 

procedures designed to resolve contract disputes. The question of whether the 

State has failed to negotiate with CSEA on behalf of Review Physicians who may 

be within the PS&T Unit can be brought to us by the filing of a charge under 

CSL §209-a.l(d) alleging the refusal to negotiate in good faith with the duly 

recognized or certified representatives of its public employees. 
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ACCORDINGLY, WE ORDER that the motion for reconsideration of 

our resolution of October 31, 1974 be, 

and hereby is, dismissed on the merits. 

Dated: Albany, New York 
December 19, 1974 



STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 

IN THE MATTER OF 

VILLAGE OF PALMYRA, 

Employer, 
-and-

C I V I L SERVICE EMPLOYEES ASSOCIATION, 
I n c . , 

#2H-12/19/74 

Case No.__£_]jQ3_ 

Petitioner. 

CERTIFICATION. OF REPRESENTATIVE .AND .ORDER . TO NEGOTIATE,.. . 

A representation proceeding having been conducted in the 
above matter by the Public Employment Relations Board in accord
ance with the Public Employees' Fair Employment Act and 'the 
Rules of Procedure of the Board, and it appearing that a 
negotiating representative has been selected; 

Pursuant to the authority vested in the Board by the 
Public Employees' Fair Employment Act, 

IT IS HEREBY CERTIFIED that Civil Service Employees 
Association, Inc. 

has been designated and selected by a majority of the employees 
of the above named public employer, in the unit described below, 
as their exclusive representative for the purpose of collective 
negotiations and the settlement of grievances. 

Unit: 

Included: All full and part-time employees. 

Excluded: Highway superintendent, chief of police, village 
clerk, zoning inspector; dog warden, fire truck 
custodian, seasonal employees and elected officia 
and water and sewer plant superintendent. 

-s. 

N Further, IT IS ORDERED that .the above named public employer 
shall negotiate collectively with Civil Service Employees 
Association, inc. . 

and enter into a written agreement with such employee organization 
with regard to terms and conditions of employment, and shall 
negotiate collectively with such employee organization in the 
determination of, and administration of, grievances. 

Signed on the 19th day of December 19 74 

2-68) 
Fred L. Denson 
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STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 

#21-12/19/74 

In the Matter of 

COUNTY OP ORANGE, 

- and 
Employer, 

SERVICE EMPLOYEES INTERNATIONAL UNION, 
AFL-CIO, 

Petitioner, 
- and -

THE COUNTY EMPLOYEES' UNIT, ORANGE 
COUNTY CHAPTER, CIVIL SERVICE . 
EMPLOYEES ASSOCIATION, INC., 

Intervenor. 

Case No. C-1097 

CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE" 

A representation proceeding having been conducted.in the 
above matter by the Public Employment Relations Board in accord
ance with the Public Employees' Fair Employment Act and the 
Rules of Procedure of the Board, and it appearing that a 
negotiating representative has been selected; 

Pursuant to the authority vested in the Board by the 
Public Employees' Fair Employment Act, 

IT IS HEREBY CERTIFIED that THE COUNTY EMPLOYEES' UNIT, 
ORANGE COUNTY CHAPTER, CIVIL SERVICE EMPLOYEES ASSOCIATipN, INC.. 

has been designated and selected by a majority of the employees 
of the above named public employer, in the unit described below', 
as their exclusive representative for the purpose of collective 
negotiations and the settlement of grievances. 

Unit: 

Included: All employees of the county. 

Excluded: All positions on Appendix A attached. 

Further, IT IS ORDERED that the above named public employer 
shall negotiate collectively with THE COUNTY EMPLOYEES' UNIT, 
ORANGE COUNTY CHAPTER, CIVIL SERVICE EMPLOYEES ASSOCIATION, INC. 

and enter into a written agreement with such employee organization 
with regard to terms and conditions of employment, and shall 
negotiate collectively with.such employee organization in the 
determination of, and administration of, grievances. 

Signed on the 19th day of December , 1974 . 

ROBERT D. HELSBY, /Chairman 

-68) 3642 



APPENDIX A 

Members of the Legislature 
Clerk of the County Legislature 
Deputy Clerk, County Legislature 
Director, Natural Disaster and Civil Defense 
First Deputy Director of Natural Disaster and 
Civil Defense 

Director of Consumer Affairs and County Sealer 
of Weights and Measures 

Coroners 
County Clerk 
Deputy County Clerk 
County Executive 
Confidential Secretary (Public Information & Appointments) 
Executive Assistant 
Secretary to County Executive 
Data Processing Manager 
District Attorney 

Assistant District, Attorney, ...... : . . •..•-..-
Chief Assistant District Attorney 
Executive Assistant District Attorney 
Chief Trial Assistant District Attorney 
Senior Assistant District Attorney 
Commissioner of Elections 
Deputy Commissioner of Elections 
Commissioner of Finance-
Budget Director & Deputy Commissioner of Finance 
Deputy Commissioner of Finance 
Director of Accounts 
Director of Purchase 

Director of Real Property Tax Services 
Commissioner of Health 
First Deputy Commissioner of Health 
Deputy Health Commissioner (Part-time) 
Assistant Commissioner for Environmental Health 
Director, Chest Clinic , 
County Historian 
County Attorney 
Assistant County Attorney 
Chief Assistant County Attorney 
Confidential Secretary to County Attorney 
Commissioner of Mental Health 
Assistant to Commissioner-Mental Health 
Commissioner of Parks, Recreation & Conservation 
Park Construction Supervisor 
Commissioner of Personnel 

Deputy Commissioner of Personnel (Civil Service Division) 
Personnel Technician 
Commissioner of Planning 
Deputy Commissioner of Planning 
Fire Coordinator 
Probation Director 
Commissioner of Public Works 
Deputy Commissioner - Division of Engineering 
Deputy Commissioner - Division of Operations 
Superintendent of Highway Construction 
Airport Director 
Sheriff 
Undersheriff 
Commissioner of Social Services 



APPENDIX A Continued' 

Director of Social Services 
Medical Director - County Home & Infirmary 
Administrator - County Home & Infirmary 
Director, Office of Veterans Services 
Senior Deputy Director, Veterans Services 
Commissioner of Jurors 
County Court Judge 
Family Court Judge 
Surrogate's Judge 
Secretary to President of O.C.C.C. 
President of Orange County Community College 
Deans of Community College 
All Instructional Staff at O.C.C.C. including Instructional 
Nurses 

Assistants to Deans O.C.C.C. 
Chief Finance Officer O.C.C.C. 
Evening Division Director O.C.C.C. 
Director of P-ublic Relations O.C.C.C. . * 
Audiovisual Personnel & Technical Assistants O.C.C.C. 
Chief Librarian O.C.C.C. 
Assistant Librarian O.C.C.C. 
Counsellor to Dean of Students .O.C.C.C. ~ 
Admissions Assistant O.C.C.C. 
Registrar O.C.C.C. 
Admissions Officer O.C.C.C. 
Placement Director O.C.C.C. 
Director of Community'Services O.C;C.C. 
Supervisor - Payroll and Employee Benefits 
Director, Public Health Nursing 
And any supervisor involved in...the development or implementing of labor 
relations policy. 

All employees excluded by law- as of the effective date of this consent 
agreement. 
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STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 

#2J-12/19/74 
IN THE MATTER OF 

COUNTY OF SULLIVAN, 

Employer, 
-and-

SERVICE EMPLOYEES INTERNATIONAL UNION, ' 

A F L " C I 0 ' Petitioner. = C - 1 0 6 5 a n d 

-and- Case Nos. C-1075 
NEW YORK COUNCIL 66, AFSCME, AFL-CIO, : 

Petitioner, . 
-and-

SULLIVAN COUNTY CHAPTER, CIVIL SERVICE : 

EMPLOYEES' ASSOCIATION, INC., 
Intervenor. : 

CERTIFICATION OF REPRESENTATIVE AND ORDER TO. NEGOTIATE 

A representation proceeding having been conducted.in the 
above matter by the Public Employment Relations Board in accord
ance with the Public Employees' Fair Employment Act and the 
Rules of Procedure of the Board, and it.appearing that a negotia
ting representative has been selected; 

Pursuant to the authority vested in the Board by the 
Public Employees' Fair Employment Act, 

IT IS HEREBY CERTIFIED that Sullivan County Chapter, Civil 
Service Employees' Association, Inc., 

has been designated and selected by a majority of the employees 
of the above named public employer, in the unit described below, 
as their representative for the purpose of collective, negotia
tions and the settlement of grievances. 

Unit: SEE ATTACHED APPENDIX . 

Further, IT IS ORDERED that the above named public employer 
shall negotiate collectively with Sullivan County Chapter, 
Civil Service Employees' Association, Inc., 

and enter into a written agreement with such employee organization 
with regard to terms and conditions of employment, and shall 
negotiate collectively with such employee organization in the 
determination of, and administration of, grievances. 

Signed on the 19th day of ' Eeeember , 19 74 . 

ROBERT D .^HEO&jpr./^Chairman 
r^YA4t/ 

PERB 58.1(2-63) 
FRED L. DENS ON O W ^ O 



APPENDIX 

Included: All regular full and part-time employees of the County. 

Excluded: All regular full and part-time employees 
of the Department of Public Works; 
elected and appointed officials; registered and 
public health nurses; employees of the Sheriff's 
Department; Tax Map Supervisor; Probation Director; 
Sealer of Weights and Measures; Motor Vehicle-
Supervisor; Deputy Commissioner DPW; Secretary 
to the Commissioner, DPW; General Foreman; Assistant 
General Foreman; Office Manager DPW; Director of 
Social Services; Director of Administrative 
Services; Nursing Home Director; Secretary-Deputy 
Clerk, Board of Supervisors; Personnel Assistants; 
Confidential Secretary to the Budget Director; 
Confidential Secretary to the Administrative 
Assistant to the Board of Supervisors; Confidential 
Secretary to the County Attorney; Sullivan County 
Community College administration and faculty; 
Secretary to the President of the College; 
Secretary to the Vice-President/Dean of Faculty 
of the- College; Secretary, to the Dean of Adminis
tration of the College; Secretary to the Special 
Projects Coordinator of the College; employees who 
work less than 20 hours a week and those employed 
solely on a seasonal basis. 
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STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 

IN THE MATTER OF 

COUNTY OF SULLIVAN, 
Employer, 

-and^ 
SERVICE EMPLOYEES INTERNATIONAL UNION, 
AFL-CIO, 

Petitioner, 
-and-

NEW YORK COUNCIL 66, AFSCME, AFL-CIO, 

Petitioner, 
-and-

SULLIVAN COUNTY CHAPTER, CIVIL SERVICE 
EMPLOYEES' ASSOCIATION, INC., 

Intervenor. 

#2K-12/19/74 

C-1065 and 
Case Nos C-1075 

CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE 

A representation proceeding having been conducted in the 
above matter by the Public Employment Relations Board in accord
ance with the Public Employees'' Fair Employment Act and the 
Rules of Procedure of the Board, and it appearing that a negotia
ting representative has been selected; 

Pursuant to the authority vested in the Board by the . 
Public Employees' Fair Employment Act, 

IT IS HEREBY CERTIFIED that New York Council 66, AFSCME, 
AFL-CIO, 

has been designated and selected by a majority ,of the employees, 
of the above named public employer, in the unit-described below, 
as their representative for the purpose of collective negotia
tions and the settlement of grievances. 

Unit: SEE ATTACHED APPENDIX 

,Further, IT IS ORDERED that the above named public employer 
shall negotiate collectively with New York Council 66, AFSCME, 
AFL-CIO, - * • , • • 

and enter into a written agreement with such employee organization 
with regard to terms and conditions of employment, and shall -
negotiate collectively with such employee organization in the 
determination of, and administration of, grievances. 

Signed on the 19th day of ' Bacember, 19 7^ . 

ROBERT D. HELSBY-^ Chairman 

(J /. i)A/ /Z 

PERB 58.1 (2-63) 



APPENDIX 

Included: All regular full and part-time employees in the 
Department of Public Works. 

Excluded: All regular full and part-time senior engineers, 
civil engineers, auto and equipment coordinators, 
auto shop foremen, sign painter foremen, district 
road maintenance foremen, road construction foremen, 
bridge iforememi-;.'.elected and appointed'officials, 
registered and public health nurses, employees of 
the Sheriff's Department, Tax Map Supervisor, 
Probation Director, Sealer of Weights and Measures, 
Motor Vehicle Supervisor, Deputy Commissioner DPW, 
Secretary to the Commissioner DPW, General Foreman, 
Assistant General Foreman, Office Manager DPW, 
Director of Social Services, Director of Administra
tive Services,' Nursing Home Director, Secretary-- ~ 
Deputy. Clerk, Board of Supervisors, Personnel 
Assistants, Confidential Secretary to the Budget 
Director, Confidential Secretary to the Administra
tive Assistant to the Board of Supervisors, Confiden
tial Secretary to the County Attorney, Sullivan 
County Community College administration and faculty. 
Secretary to the President of the College, Secretary 
to the Vice-President/Dean of Faculty of the College, 
Secretary to the Dean of Administration of the College, 
Secretary to the Special Projects Coordinator of 
the College; employees who work less than 20 hours, 
a week and those employed solely on a seasonal basis, 

• and all other employees. 
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STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 

In the Matter of 

COUNTY OF SULLIVAN, 

#2L-12/19/74 

Employer, 
-and-

NEW YORK COUNCIL 66, AMERICAN FEDERATION 
OF STATE, COUNTY AND MUNICIPAL EMPLOYEES, 
AFL-CIO, 

Petitioner, 
-and-

SULLIVAN COUNTY CHAPTER, CIVIL SERVICE 
EMPLOYEES ASSOCIATION, INC., 

BOARD DECISION 

AND ORDER 

CASE NO. C-1074 

Intervenor, 
-and-

SERVICE EMPLOYEES INTERNATIONAL UNION, 
AFL-CIO, 

Intervenor. 

On May 8, 1974, New York Council 66, American Federation 

of State, County and Municipal Employees, AFL-CIO (AFSCME) 

filed a representation petition seeking decertification of the 

Sullivan County Chapter, Civil Service Employees Association, 

Inc. (CSEA) and certification as the exclusive negotiating 

representative of certain supervisory personnel employed by the 

County of Sullivan in its Department of Public Works. 

Subsequent to a hearing, the Director found and this Board 
1] 

affirmed that the most appropriate unit was as follows: 

1] In the Matter of County of Sullivan ,7 PERB 4054, aff'd. 
7 PERB (November 14, 1974). 



Board - C-1074 

Included: All regular full and part-time employees in 
the Department of Public Works in the following 
job titles: senior engineer, civil engineer, 
auto and equipment coordinator, auto shop foreman, 
sign painter foreman, district road maintenance 
foreman, road construction foreman and bridge 
foreman. 

Excluded: All other employees of the County. 

On December 6, 1974, a secret ballot election was held under 

the supervision of the Director and the results of this election 

indicate that a majority of the eligible voters in the unit set 

forth above do not desire to be represented for purposes of 
2] 

collective negotiations by any employee organization. 

THEREFORE, IT IS ORDERED that the instant petition should be, 

and hereby is, dismissed. 

Dated: Albany, New York 
December 19 , 1974 

Robert D. Helsby 
lairman 

L. Denson 

2] CSEA disclaimed any representational interest among the 
employees in the -unit and did not participate in the election 
Of the 13 votes cast, all were against representation by 
either SEIU or AFSCME. 

1651 


