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2. The Labor Agreement 

During his successful campaign for the presidency, then-Governor Bill 
Clinton insisted that final approval of the NAFTA depended on further 
negotiation -of a parallel agreement with Canada and Mexico on labor 
rights and labor standards.79 Labor advocates opposed the side agree
ment that emerged, especially for its failure to include rights of associa
tion, organizing, and bargaining in the scope of independent review and 
enforcement mechanisms in the side agreement*3 

The NAFTA labor side agreement simultaneously preserves and 
breaches traditional sovereignty in labor matters. The side agreement 
affirms "the right of each Party [the United States, Canada, and Mexico] 
to establish its own domestic labor standards, and to adopt or modify 
accordingly its labor laws and regulations."81 

At the same time, the labor side agreement subjects eight areas of 
labor standards to the tripartite oversight system set up in the agree
ment.82 In addition, three of the eight areas come under the dispute 
settlement and enforcement provision of the side agreement that could 
result in fines of up to $20 million83 or a suspension of NAFTA trade 
benefits84 against a country that has a "persistent pattern of failure . . . 
to effectively enforce its occupational safety and health, child labor or 
minimum wage technical labor standards."85 

79. See Gwen Ifil, The 1992 Campaign: The Democrats; With Reservation, 
Clinton Endorses Free-Trade Pact, N.Y. TIMES, Oct 5 1992, at Al (discussing then-
Governor Clinton's stance on NAFTA's labor issues). 

80. See JEROME I. LEVINSON, ECONOMIC POLICY INSTITUTE, THE LABOR SIDE 

ACCORD TO THE NORTH AMERICAN FREE TRADE AGREEMENT: AN ENDORSEMENT OF 

THE ABUSE OF WORKER RIGHTS IN MEXICO (1993) (stating the numerous possible 
flaws in the trade agreement and its negative effect on labor rights). 

81. See North American Agreement on Labor Cooperation Between the Government 
of the United States of America, the Government of Canada and the Government of the 
United Mexican States, Sept 13, 1993, art 2 [hereinafter Labor Side Agreement] (finaliz
ing labor issues among the NAFTA parties). 

82. The eight areas are: 1) forced labor, 2) child labor, 3) minimum wage and over
time pay; 4) employment discrimination; 5) equal pay for men and women; 6) occupational 
safety and health; 7) workers* compensation; and 8) protection of migrant workers. See id. 
art 41 (defining "technical labor standards"). Section B, art 23 of the Labor Side Agree
ment subjects "technical labor standards" to reporting by an Evaluation Committee of 
Experts. Id. section B, art 23. 

83. Id. art 39(4)(b) and Annex 39. 
84. Id art 41. 
85. Id art 29(1). 
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The NAFTA labor side agreement fails to establish international stan
dards that can be enforced under the agreement; to that extent, sover
eignty in setting domestic labor standards is maintained. The agreement 
does permit, however, international oversight, and a measure of enforce
ment, over each country's administration of its own labor laws. This 
"half a loaf disappoints advocates of binding international labor stan
dards,86 but sets the stage for continuing efforts to establish labor stan
dards in international trade both in future changes in NAFTA, and in 
the General Agreement on Tariffs and Trade.87 

Future debates over NAFTA will continue to address such questions. 
Should countries limit themselves to a uniform set of minimum labor 
standards to be enforced separately by each government, or to a supra
national enforcement regime like that envisioned for the trade rules 
under NAFTA?88 Will a lowest-common-denominator of the three 
country's labor laws serve as the basis for continental standards, or will 
the labor rights clauses of United Nations human rights instruments and 
human rights conventions of the ELO serve as the starting point, as 
recommended by labor rights advocates?89 How will the disparity in 
levels of development between two advanced industrial powers and a 
Third World country be reconciled in matters of child labor or minimum 
wage requirements?90 What standing will private parties — individual 
workers, trade unions, human rights organizations, and other private 
advocates — have to invoke labor rights protection under a NAFTA 
labor rights agreement?91 Will state and provincial laws be preempted 

86. See LEVINSON, supra note 80. 
87. See Steve Charnovitz, Environmental and Labour Standards in Trade, 15 WORLD 

ECONOMY 335-56 (1992) (discussing efforts to include labor and environmental standards 
in the GATT). 

88. See Ban*, supra note 75, at 47-49 (analyzing the structure of the European 
Community institutions as a possible model for enforcing policy options of NAFTA); 
see also CITIZENS' ANALYSIS, supra note 77, at 46-50 (discussing NAFTA dispute 
resolution provisions that alarm labor and environmental groups). 

89. See CITIZENS' ANALYSIS, supra note 77, at 27-28 (showing how United Na
tions standards have obtained sufficient consensus to be adopted as standards to be 
included in NAFTA); Lance Compa, International Labor Standards and Instruments of 
Recourse for Working Women, 17 YALE J. INT'L L. 151 (1992) (noting that the spe
cialized United Nations body called the International Labour Organisation is the pri
mary forum for presenting international labor rights claims). 

90. See Rothstein, supra note 33, at 1 (discussing the issue of standardized wages 
internationally). 

91. See Terry Collingsworth, American Labor Policy and the International Econo
my: Clarifying Policies and Interests, 31 B.C. L. REV. 31 (1981) (noting the lack of 
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or permitted to stand undisturbed in the federal system of each coun
try?92 

Whatever the answers to these and other issues involving labor rights 
and labor standards in North America, they pose direct challenges to 
traditional principles of sovereignty in domestic economic and develop
ment policies.93 Taken as a whole, action by private labor rights advo
cates has opened up opportunities for new roles and new influence by 
workers and trade unions in the transnational economy of North Ameri
ca.94 

B. UNITED STATES AND GUATEMALAN LABOR RIGHTS ADVOCACY 

Over the past four decades, suppression of organized labor has been a 
consistent feature of both open military rule and military-controlled 
civilian governments in Guatemala.95 In the late 1980s and early 1990s, 
however, United States labor rights advocates targeted Guatemala's re
cord through a systematic movement to expose worker rights violations 
and created new models for labor rights advocacy.95 As with labor 
rights issues in NAFTA, these efforts initially seemed fruitless, if not 

regulatory protections for workers in developing countries). 
92. See CrnZENS' ANALYSIS, supra note 77, at 51 (discussing how federal pre

emption of state law becomes problematic in the application of international 
agreement); see generally John Jackson, Status of Treaties in Domestic Legal Systems: 
A Policy Analysis, 86 AM. J. INT'L L. 310 (1992) (concluding that national legal 
systems must take international institutions and treaty-making processes into account in 
order to preserve the validity of legal domestic application in addition to incorporating 
international legal norms). 

93. See Theresa A. Amato, Labor Rights Conditionality: United States Trade 
Legislation and the International Trade Order, 65 N.Y.U. L. REV. 79 (1990) (discuss
ing the goal of human rights advocates to create viable international mechanisms for 
the protection of labor rights). 

94. See id. at 80 (noting that both governmental and NGOs are seeking to ad
vance human rights via policy decisions); but see id. at 109 (discussing how a private 
party may be ineffective in gathering information due to possible inaccessibility to a 
particular country). 

95. See JAMES A. GOLDSTON, SHATTERED HOPE: GUATEMALAN WORKERS AND 

THE PROMISE OF DEMOCRACY 5-9 (1989) (discussing the history of the repression of 
labor unions in Guatemala). 

96. See International Commission for Central American Development and Recov
ery, POVERTY, CONFLICT AND HOPE: A TURNING POINT IN CENTRAL AMERICA, Feb. 

15, 1989 (press conference) available in LEXIS, Nexis Library, Omni File (discussing 
how Commission members met with government officials and were able to create 
town meetings in certain countries, bringing together representatives of the govern
ment, private sector, labor, and church). 
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futile. Their innovative use of different forums in the United States for 
raising international labor rights claims on behalf of Guatemalans ex
ploited the fissures in traditional doctrines of absolute sovereignty in 
labor relations matters, fissures that appeared under the pressure of glob
al economic integration.97 

1. Background 

A decade of blossoming for Guatemalan trade unions and popular 
organizations in the decade following the Second World War ended with 
a military takeover in 1954 sponsored by the U.S. Central Intelligence 
Agency (CIA) that eliminated the elected government.98 Prior to the 
coup, one-fourth of the Guatemalan workforce belonged to the unions.99 

The majority of these workers were in stable, regular employment set
tings with minimum wage and social insurance legislation designed to 
protect employees.100 For the past four decades, however, the military 
rule and military-controlled civilian governments in Guatemala have 
consistently suppressed organized labor.101 Enforcement of protective 
legislation languished as the wealthy land- and business-owning class, 
backed by the military, reasserted control over the country, its resources, 
and its workers.102 

97. See AFL-CIO Report on Worker Rights Violations Abroad Submitted to Office 
of U.S. Trade Representative, Daily Lab. Rep. (BNA) (July 2, 1987), available in 
LEXIS, Nexis Library, OMNI File (discussing how the AFL-CIO alerted the United 
States Trade Representative of the failure of Guatemala to abide by internationally 
recognized standards of worker rights based on the Generalized System of Preferenc
es); Excerpts From Speech of Administration Policy Toward Latin America, NOTlSUR-
LATIN AM. POL. AFP., May 14, 1993, available in LEXIS, Nexis Library, OMNI File 
(reiterating the Clinton Administration's promotion and protection of human rights 
goals within the framework of a labor rights agenda). 

98. See STEPHEN SCHLESINGER, BITTER FRUIT: THE UNTOLD STORY OF THE 
AMERICAN COUP IN GUATEMALA 28 (1982) (detailing Guatemala's history after the 
1954 United States-backed coup); JAMES HANDY, GIFT OF THE DEVIL: HISTORY OF 

GUATEMALA (1984) (tracing the troubled political history of Guatemala from colonial 
times to the present). 

99. See HANDY, supra note 98, at 124-25 (explaining the increase in tolerance 
and numbers of unions prior to the coup of 1954); GOLDSTON, supra note 95, at 7 
(noting that 536 unions were registered with the Guatemalan Government at the time 
of the coup in 1954). 

100. GOLDSTON, supra note 95, at 6. 
101. See HANDY, supra note 98, at 5-9 (discussing Guatemala's repression of labor 

unions). 
102. See Goldston, supra note 95, at 147-54 (discussing the failure of labor law 
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In the late 1970s and early 1980s, a brutal military campaign against 
a small guerilla movement resulted in massive human rights violations 
that were predominantly targeted against the indigenous peoples of the 
highlands.103 Estimates of the persons killed by the army or "disappear
ances"- exceeded 100,0Q0.IM In 1980, the police kidnapped seventeen 
members of the executive board of the national trade union federation 
who were never seen again.105 Dozens of individual union leaders were 
assassinated, and many went into exile due to death threats.106 

International concern and revulsion towards these practices in Guate
mala led to the inauguration of a nominally civilian government in 
1986.107 With the advent of the Christian Democratic government of 
Vinicio Cerezo came a new constitution that guaranteed the rights of 
workers to organize and bargain.103 Guatemalan labor activists respond
ed by increasing activity, forming new unions, and seeking to bargain 
with employers.109 But physical assaults, threats, relaxed enforcement of 
labor laws, a hostile judiciary, and continued employer resistance to 
unions frustrated and wore down many labor activists.110 Trade union
ists continue to face accusations of links to the guerilla movement as 
businesses employ tactics to frighten unionists and their co-workers to 
abandon union organizing.111 

enforcement to protect "a substantially illiterate working population, scarred by years 
of organized terror"). 

103. See AMERICAS WATCH, GUATEMALA:, A NATION OF PRISONERS 104 (1984) 
(documenting the history and recent resurgence of human rights abuses in Guatemala 
with emphasis on the developments following the coup of August 1983, when General 
Mejia Victores seized power). 

104. See id at 16 (tabulating massive numbers of flagrant killings and disappear
ances); see also AMNESTY INTERNATIONAL, GUATEMALA; INVESTIGATIONS INTO DISAP
PEARANCES: THE INVESTIGATORY COMMISSION (1987) (reporting on Guatemalan disap
pearances); AMNESTY INTERNATIONAL, GUATEMALA TRADE UNIONISTS AND POLTTICAL 

ACTIVISTS TARGETED UNDER THE NEW GOVERNMENT (1991) (addressing trade union
ists as targets in Guatemala); and AMNESTY INTERNATIONAL, GUATEMALA IMPUNITY: 
A QUESTION OF POLITICAL WILL (1993) [hereinafter GUATEMALA IMPUNITY] (docu
menting the continued of human rights abuses of workers and other civilians). 

105. GUATEMALA IMPUNITY, supra note 104. 
106. GUATEMALA IMPUNITY, supra note 104. 
107. See GOLDSTON, supra note 95, at 11 (noting that the civilian government in

stituted in 1986 tolerates dissent). 
108. See GOLDSTON, supra note 95, at 11 (discussing how the Christian Democrat

ic Government is credited by most union leaders as easing constraints on unionizing). 
109. Goldston, supra note 95, at 11. 
110. See GOLDSTON, supra note 95, at 11 (noting that union participants continue 

to be persecuted, albeit to a lesser extent). 
111. See GOLDSTON, supra, note 95, at 12 (discussing how many businesses in 
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In the 1990 elections, conservative businessman Jorge Serrano ousted 
the Christian Democratic administration and rose to the presidency in 
January 1991."2 Serrano campaigned on promises of economic devel
opment, especially in the maquila sector of factories that exported appar
el and electronics goods, predominantly to the United States.113 A pro
gram that began in the mid-1980s with just six factories employing 
fewer than 2,000 workers grew to more than 275 factories and 50,000 
employees by 1992.114 Fierce employer opposition to union organizing, 
massive minimum wage and hour law violations, hazardous working 
conditions, and use of child labor characterized the industrial relations in 
this sector.115 

2. Using the Labor Rights Clause of the GSP 

United States labor rights advocates employed the Generalized System 
of Preferences (GSP) as a means of addressing worker rights violations 
in Guatemala.116 A 1986-87 General Review conducted by the United 
States Trade Representative yielded no actionable basis in Guatemala.117 

The International Labor Rights Education and Research Fund and allied 
United States union, church, and human rights groups filed petitions 
every year to the United States Trade Representative calling for 
Guatemala's removal as a GSP beneficiary country unless it consistently 
respected labor rights.118 

In connection with each petition, the United States coalition sent a 

Guatemala view unions as being part of the government's overall plan to destroy the 
private sector); see also Petition to the United States Trade Representative: Labor 
Rights in Guatemala (USTR 1989); Petition and Request for Review of the GSP Sta
tus of Guatemala (USTR 1990); Petition and Request for Review of the GSP Status 
of Guatemala (USTR 1991); and Petition/Request for Review of the GSP Status of 
Guatemala (USTR 1992) [hereinafter GSP Petitions] (discussing Guatemala's troubled 
worker rights history and status with respect to the Generalized System of Preferences 
(GSP)). 

112. See KURT PETERSEN, THE MAQUILADORA REVOLUTION IN GUATEMALA 3 

(1992) (discussing the 1991 election of Jorge Serrano). 
113. Id. 
114. Id at 32-33. 
115. Id. at 3-4. 
116. See 19 U.S.C. §§ 2461-66 (1988) (stating statutory rubric that United States 

follows with regard to Guatemala and the GSP). 
117. GOLDSTON, supra note 95, at 156-57. 
118. See GSP Petitions, supra note 111 (emphasizing the prevalence of flagrant 

human rights abuses in Guatemala). 
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delegation to meet with workers, union leaders, church leaders, United 
States embassy officers, and Guatemalan government officials (including, 
in 1988, then-President Vinicio Cerezo).119 United States delegations 
met with factory owners and plantation managers, with officials of the 
Guatemalan Chamber of Commerce, and with the heads of the maquila 
sector promotional group.120 The labor rights delegation gathered infor
mation for its petition, and pressed for improved protection of worker 
rights.121 Similarly, invited by their United States counterparts, Guate
malan unionists sent delegations to the United States to meet with labor, 
church, human rights, community organizations, as well as United States 
Government officials to discuss labor rights and labor conditions in their 
country.122 

Although the first four GSP petitions filed by United States labor 
rights advocates from 1988 to 1991 carefully detailed assassinations, 
arrests and torture of trade union activists, repressive provisions of the 
Guatemalan Labor Code, and non-enforcement of worker protection 
laws, the interagency committee that considers GSP worker rights peti
tions failed to accept the petitions for review. Despite this failure, the 
cycle of delegations, petitions, and rejections created a dynamic of in
creasing pressure on the Guatemalan government and employers to avert 
trade sanctions for worker rights violations.123 Allowing the Guatemalan 

119. See Labor Groups Say Tlxey Will Ask USTR to Deny GSP Benefits to Guate
mala, Int'l Trade Daily (BNA) (May 20, 1992), available in LEXIS, Nexis Library, 
OMNI File (discussing the actions of labor groups following a week-long visit to 
Guatemala). 

120. See Trish O'Kane, Vice President Moves to Take Power in Guatemala, S£. 
CHRON., June 3, 1993, at A8 (discussing how Chamber of Commerce leaders feared 
greatly the loss of United States trade benefits under the GSP equaling approximately 
$160 million per year in tariff-free Guatemalan exports); see also Charges Fly at 
Guatemala Trade Hearings; Labor Conditions Disputed at U.S. Government Hearings 
on Revoking Guatemala's Generalized System of Preference Trade Status, VAVD Capi
tal Cities Media, Oct 22, 1992, available in LEXIS, Nexis Library, OMNI File [here
inafter Guatemala Charges] (noting that Pharis Harvey, a member of the International 
Labor Rights and Education Research Fund, testified that violence and worker abuse 
mark Guatemala's maquila sector). 

121. See Guatemala Charges, supra note 120, at 30 (discussing the actions of 
such United States labor groups as the AFL-CIO and the International Ladies Garment 
Workers Union, who pressed for United States and Guatemalan Government involve
ment to correct current problems). 

122. Guatemala Cliarges, supra note 120, at 30. 
123. See O'Kane, supra note 120, at A8 (emphasizing the importance of GSP 

trade benefits to Guatemala). 
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Government to recognize such pressure allowed the Government to 
claim that it was "taking steps" under the GSP to afford labor rights 
without making substantive changes.124 

The exchange of petitions and rejections in 1988 to 1991 also created 
embarrassment for the United States Government, which found itself 
having to devise increasingly contorted arguments to justify a refusal to 
accept these petitions for review.125 Year after year, the Trade Policy 
Staff Committee (TPSC) pointed to the introduction of a labor code 
reform bill in the Guatemalan Congress as evidence of "steps" toward 
worker rights enhancement, despite the fact that each year the reform 
bill failed to pass and all parties acknowledged that it had no chance to 
pass.126 

In 1992, the persistent efforts of United States labor rights advocates 
who pursued the GSP strategy proved fruitful.127 Following the submis
sion of a new labor rights petition in June 1992, the Labor Rights Fund 
and related union, church, and human rights groups organized letter-
writing campaigns among their grass roots members to the USTR urging 
acceptance of the petition for further review in public hearings.128 At 
the urging of petitioners, over one hundred members of the United 

124. See O'Kane, supra note 120, at A8 (noting how, in one Guatemalan analyst's 
opinion, meetings and negotiations that are beginning to take place between the 
Chamber of Commerce, political parties and the popular movement in Guatemala are 
only for the sake of appearances); see also PETERSEN, supra note 112, at 181 (dis
cussing the requirement under the GSP that a country be "taking steps" toward work
er rights to maintain beneficial tariff treatment). 

125. See GOLDSTON, supra note 95, at 157 (discussing how the decision to reject 
the petitions violated the spirit of the law by not allowing information to flow to the 
U.S. Trade Representative as Congress intended). Furthermore, the refusal to review 
the petition allowed for GSP trade benefits to remain intact in the face of violations 
of labor rights, which clearly violated the statute. Id. 

126. See, e.g., 1990 GSP Annual Review; Workers' Rights Review Summary; Peti~ 
tions Not Accepted for Review (USTR 1990) (asserting that "the Government of Gua
temala is actively pushing the passage of the code"). 

127. USTR Accepts 20 Petitions in 1992 Annual GSP Review, Int'l Trade Rep. 
(BNA) (Aug. 19, 1992), available in LEXIS, Nexis Library, OMNI File (denoting that 
the USTR accepted the GSP petition for 1992 to determine whether to suspend 
Guatemala's GSP benefits). 

128. See Letter from Stephen Coats, Executive Director, U.SVGuatemala Labor 
Education Project, to Mickey Kantor, USTR (Mar. 26, 1993) [hereinafter Letter to 
USTR] (on file with the International Labor Rights Education and Research Fund) 
(urging the USTR to extend the review by six months in order to assess adequately 
whether the GSP benefits for Guatemala should be suspended based upon evidence 
that efforts to improve labor rights have been demonstrative and not substantive). 
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States Congress responded by writing to the USTR calling for accep
tance and review.129 

Like its predecessors, the 1992 GSP labor rights petition cited contin
ued attacks and threats against trade unionists, labor code provisions that 
run afoul of International Labour Organisation Conventions, non-enforce
ment of minimum wage and hour laws, widespread child labor abuses, 
and life-threatening health and safety hazards.130 Much of the petition 
focused on conditions in the burgeoning maquila sector, with special 
attention given to the large number of Korean-owned apparel manufac
turing factories.131 Evidence assembled by petitioners reflected massive 
minimum wage violations, use of child labor, health and safety hazards, 
and illegal crushing of efforts by workers to form unions.132 

The GSP petition created an uproar in Guatemala, shattering expecta
tions that it would be treated, as in previous years, by being sloughed 
off with a few minor "steps" toward labor rights. Employers, govern
ment spokespersons, and the press complained of United States interfer
ence in the sovereign affairs of Guatemala, and warned of dire economic 
consequences if the United States sought to apply labor rights sanc
tions.133 Guatemalan union leaders who had cooperated with United 

129. See Letter from Members of Congress to Ambassador Carla Hills (July 30, 
1992) (on file with the ILRERF, Washington, D.C.) (requesting the USTR to review 
the petition on labor rights in Guatemala). 

130. See GSP Petitions, supra note 111 (noting that the 1992 petition was filed 
by the International Labor Rights Education and Research Fund (ILRERF), the United 
States/Guatemala Labor Education Project (U.S./GLEP), the United Electrical, Radio 
and Machine Workers of America (UE), the Amalgamated Clothing and Textile Work
ers Union (ACTWU), the International Ladies Garment Workers Union (ELGWU), the 
United Food and Commercial Workers (UFCW), the International Union of Food and 
Allied Workers' Associations (IUF), the International Union of Electronics Workers 
(IUE), the Washington Office on Latin America (WOLA), and the National Council 
of Churches of Christ in the U.S.A., Human Rights Office). 

131. See PETERSEN, supra note 112, at 137 (noting that fifty of the largest 
maquila sector factories are owned by Korean investors). Promoters of export-led 
development in Guatemala held out the Korean "economic miracle" of the 1970s and 
1980s as a model for Guatemala. Id. 

132. See Petition/Request for Review of the GSP Status of Guatemala Under GSP 
Worker Rights Provisions 20-23, 26-28, 31-35 (June 2, 1992) (citing examples of 
labor violations in Guatemala). 

133. See Boicot al Gobierno o a los Guatemaltecos? [Boycotting the Government 
or the Guatemalans?] EL GRAHCO (Guatemala City), June 16, 1992, at 8 (stating that 
"Eso es lo absurdo de los norteamericanos cuando meten sits narices en los asuntos 
internos de otros pueblos . . . . Si hay un pueblo que ha sido a lo largo de su 
historia violador de los derechos humanos, ha sido los Estados Unidos.) [This is the 
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States labor rights delegations and had come to Washington to testify at 
the GSP hearing received renewed death threats.134 

Despite such fiilminations, Guatemala was anxious to avoid sanctions. 
The government and employers moved quickly, settling a number of 
longstanding labor disputes and amending the labor code with provisions 
sought over time by trade unions.135 Included in the reform was a sim
plification of union organization and strengthening of enforcement mea
sure for violators.136 

There were three possible results from the petition/hearing process 
under the GSP labor rights clause. The first view determined that Guate
mala was "taking steps" to afford internationally recognized worker 
rights, and thus would be entitled to remain in the GSP program.137 In 
contrast, if Guatemala were not taking steps, it would be removed from 
GSP beneficiary status.138 Lastly, Guatemala could be "pended," or 
placed on "continuing review" status.139 In this last scenario, Guatemala 
would remain in the GSP program, but the United States would closely 
monitor it to ensure that Guatemala makes improvements in labor rights 
and working conditions.140 If Guatemala failed to make such improve
ments, the United States would apply sanctions.141 

Although there was progress in specific labor disputes, unions whose 
applications for legal recognition had been delayed for months were 
finding themselves quickly certified and permitted to function. Some 

absurdity of the Americans, who stick their noses into the internal affairs of other 
countries . . . . If there is one country that has been throughout its history a violator 
of human rights, it has been the United States]. 

134. See Jared Kotler, Keep the Economic Heat on Guatemala's Leaders* MIAMI 
HERALD (int'l ed.), June 7, 1993 at 11A (claiming threats against union leaders). 

135. See United States Department of State, Cable from United States Embassy in 
Guatemala, Labor Code Amendments: Review and Analysis (Dec. 22, 1992) (unpub
lished manuscript, on file with ILRERF) (listing changes in the labor code). 

136. See id. (stating that reforms have clarified the union organization process and 
increased penalties for violators); see also Guatemala: Labor Code Meets First Test, 
BULL. DEPT. INT'L APR, AFL-CIO, Feb. 1993, at 5 (reporting a case which tested 
positively the effectiveness of the stronger enforcement of the new labor code). 

137. See Kantor Underscores Workers Rights in announcing 1992 GSP Results, 
Int'l Trade Daily (BNA) (June 28, 1993), available in LEXIS, Nexis Library, OMNI 
File (discussing requirements of GSP status). 

138. Id. 
139. See Nicholas Petche, Guatemala City, UPI, Mar. 28, 1993, § Domestic News 

(discussing review options for the U.S. Government under the GSP). 
140. Id. 
141. Id. 
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difficult collective bargaining conflicts were settled with reasonable 
compromises and finally, labor code reforms were enacted.142 Insisting 
on strict, immediate application of the trade sanctions against Guatemala 
posed a danger to the lives of those trade unionists closely allied with 
United States petitioners."3 In March 1993, petitioners and Guatemalan 
unionists jointly called for a six month "continuing review" in the forth
coming announcement by USTR of the decision on Guatemala,144 dated 
April 1, 1993. For unrelated reasons, the USTR delayed the announce
ment of the GSP labor rights decisions. This delay, coupled with the 
subsequent dramatic turn of events in Guatemala, made the GSP labor 
rights petition a pivotal issue affecting the fate of constitutional order in 
Guatemala.145 

On May 25, 1993, President Jorge Serrano dissolved the Guatemalan 
Congress and Supreme Court and suspended constitutional rights.145 He 
made charges of corruption in Congress and warned against 
"destabilizing" demonstration activity by trade unionists and popular 
organizations.147 The Guatemalan military initially announced support 
for the auto-golpe (self-coup) and Serrano.143 Union leaders, 
farmworkers, and community activists took extraordinary security mea
sures, fearing a return to mass arrests or worse atrocities.14^ 

The Serrano self-coup only lasted one week, as domestic and interna-

142. Fabiana Frayssinet, Guatemala: Workers Trapped in a Legal Labyrinth, INTER 
PRESS SERVICE, Oct 19, 1992. 

143. See Jared Kotler, Keep the Economic Heat on Guatemala's Leaders, MIAMI 
HERALD (int'l ed.), June 7, 1993, at 11A (discussing threats to workers). 

144. See Letter to USTR, supra note 128. 
145. William I. Robinson, Guatemala's Failed Coup d'Etat: Has the Clinton Ad

ministration Passed the Test?, NOTISUR-LATIN AM. POL. AFF., July 9, 1993, § Sum
maries & Analysis. 

146. Tim Golden, Guatemalan Leader Is Pressed* to Yield Power, N.Y. TIMES, 
June 1, 1993, at A7. 

147. Tim Golden, Guatemala's Counter-Coup: A Military About-Face, N.Y. TIMES, 
June 3, 1993, at A3. 

148. Id. 
149. David Scott Clark, Guatemalans and the U.S. Put Pressure on President to 

Restore Democracy: Labor, Political and Religious Groups Mount Protests as U.S. 
Places Aid and Trade Benefits Under Review, CHRISTIAN Sci. MONITOR, May 28, 
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tional outcry forced him to abdicate.150 On June 1, 1993, his vice pres
ident, Gustavo Espina Salguero, announced his intent to assume the 
presidency, again with the support of the military, but Espina lasted no 
more than five days.151 On June 5, 1993, the reconvened Guatemalan 
Congress elected Ramiro Deleon Carpio, an independent human rights 
special counsel and leading Guatemalan human rights advocate, as the 
new president.152 

While the timing may have been coincidental, the pending decision on 
Guatemala's GSP status proved to be a decisive policy tool for the 
United States in influencing the restoration of constitutional rule and the 
surprising accession of a promising human rights leader to the presiden
cy.153 At news of the coup, the United States labor rights petitioners 
immediately met with USTR and State Department officials and de
manded a removal of Guatemala's GSP benefits unless it restored con
stitutional rule.154 In response, the State Department issued a statement 
that "unless democracy is restored in Guatemala, GSP benefits are likely 
to be withdrawn."155 

Early press commentary cited the leverage in the GSP decision: 

But perhaps more damaging to the local economy and Mr. Serrano's 
cause could be the call by U.S. labor rights groups to revoke Guatemalan 
industry's tariff-free access to the United States market for certain prod
ucts . . . . Guatemala's labor practices are already under review by the 
United States Trade Representative's office . . . . Given Serrano's suspen
sion of the right of public protest and strikes, analysts expect U.S. Trade 
Representative Mickey Kantor to consider terminating Guatemala's trade 
benefits.156 

150. Tim Golden, Guatemala's Counter-Coup: A Military About-Face, N.Y. TIMES, 
June 3, 1993, at A3. 
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Carpio as President, NOTISUR-LATIN AM. POL. AFF., June 11, 1993, § Party Politics 
& Elections. 

152. Id. 
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ministration Passed the Test?, NOTISUR-LATIN AM. POL. AFF., July 9, 1993, § Sum
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154. See U.S. Aid Freeze on Guatemala to Stay for Now, REUTERS, June 2, 1993, 
available in LEXIS, Nexis Library, CURRNT File (discussing the interruption of aid 
after the coup). 

155. Jared Kotler, Keep the Ecomonic Heat on Guatemala's Leaders, MIAMI HER
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The New York Times also noted the impending labor rights sanctions 
as critical to Serrano's fate, reporting that on the day before his abdica
tion, "businessmen have panicked at a threat by the United States to 
withdraw Guatemala's trade benefits under the Generalized System of 
Preferences."157 A controlling factor lending to Serrano's downfall was 
the concern of Guatemala's business leaders that rising exports to the 
United States and Europe could be devastated if the United States im
posed the threatened sanctions. Within hours of the United States* threat 
to cut Guatemala's trade benefits, business leaders who had previously 
supported authoritarian rule began pressing government and military 
officials to reverse Mr. Serrano's action.158 

Continual pressure quickly ended the Espina presidency bid, facilitated 
a clean break with military-dominated governance of Guatemala's ruling 
elite, and resulted in the inauguration of Deleon Carpio as President on 
June 6, 1993.159 On June 25, United States Trade Representative Mick
ey Kantor announced that Guatemala would remain a GSP beneficiary 
country at least during a six month "continuing review" period: "If 
countries fail to make substantial concrete progress in addressing worker 
rights concerns during this time, their GSP benefits will be in serious 
jeopardy."160 

In addition to the labor rights issue, the conclusion of Guatemala's 
Ambassador to the United States who opposed the coup is similarly 
important: 6The true heroes of the drama are the Guatemalan people, 
who simply would not permit the trashing of their constitution — a 
constitution owed to thousands and thousands massacred, kidnapped, 
tortured and disappeared . . . . Their response to the coup was a virtual 
revolution."161 The GSP labor rights petition, however, was still a for-
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June 1, 1993, at A7. 

158. Tim Golden, Guatemalan Counter-Coup: A Military About-Face, N.Y. TIMES, 
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tuitous policy instrument available at just the right time to have a pro
nounced effect on events in Guatemala.162 This effect demonstrated the 
potential power of international labor rights advocacy in a world marked 
by the intertwining of national and regional economies with continuing 
struggle for democracy and social justice.163 

3. Litigating Guatemala Labor Rights in United States Courts 

As disputes over Guatemala's GSP status continued, United States 
labor rights advocates turned to a new strategy to help end one of the 
longest and most bitter labor disputes in Guatemala: using United States 
courts as a forum for asserting international labor claims.164 

The dispute arose when a United States owner of International de 
Exportaciones ("Inexport", an apparel factory) fired the union leadership 
committee and more than one hundred union supporters after they 
formed a union in 1989 and demanded bargaining.165 The owner 
claimed the unionists were communists and guerilla sympathizers166 and 
hired armed guards to patrol the factory floor and frighten other workers 
into submission.167 The guards also assaulted fired workers who staged 
a protest at the factory gate.165 

The Inexport owner's actions violated both international labor 
norms169 and the Guatemalan labor code.170 In proceedings before the 

162. See William I. Robinson, Guatemala's Failed Coup d'Etat: Has the Clinton 
Administration Passed the Test?, NOTlSUR-LATlN AM. POL. AFF., July 9, 1993, § 
Summaries & Analysis (discussing Washington's great influence on the Guatemalan 
political atmosphere). 

163. Id. 
164. See Memorandum from Kurt Petersen and Paul Sonn to Michael Ratner et al. 

(Dec. 11, 1991) (on file with ILRERF) (discussing Inexport case and possible jurisdic
tions). 

165. PETERSEN, supra note 112, at 129. The factory was one of the largest gar
ment making facilities in Guatemala, with over five hundred workers. Id. at 48. Es
tablished in the 1970s, the factory was later converted to maquila status under the 
special maquila incentive laws passed in 1984 to enhance export-led development in 
Guatemala. Id. 

166. PETERSEN, supra note 112, at 129. 
167. PETERSEN, supra note 112, at 129. 
168. PETERSEN, supra note 112, at 128-35. 
169. See ELO, INTERNATIONAL LABOR ORGANIZATION CONVENTIONS AND RECOM

MENDATIONS 1919-1991 (1992) (including Convention No. 87 regarding freedom of 
association, and Convention No. 98 regarding the right to organize collectively). Gua
temala had ratified ILO Conventions guaranteeing the right of association and the 
right to organize and to bargain collectively. Id. 

170. PETERSEN, supra note 112, at 129-30 (stating that Guatemalan courts repeat-
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Labor Court of Guatemala, the workers won judicial orders for reinstate
ment and back pay. On appeal, the Labor Court upheld these orders.171 

The company owners, however, never complied with the court orders, 
and the courts never took steps to enforce their orders.172 Three years 
after the firings, the workers still remained unemployed.173 United 
States labor rights supporters first cited the Inexport case in GSP peti
tions, but the TPSC argued that the case had not yet been adjudicat
ed.174 

Labor rights advocates, therefore, attempted to "bring the litigation 
home" to courts in the United States.175 Lawyers and law students from 
the International Labor Rights Education and Research Fund, the U.S.
Guatemala Labor Education Project, the Center for Constitutional Rights 
and the Lowenstein Human Rights Project at Yale Law School, with pro 
bono assistance from two Washington, D.C. law firms and attorneys in 
Miami, Florida, devised a plan to sue the United States owner of the 
Guatemalan factory on behalf of the fired workers.175 

The United States "Inexport Team" traced the owner's sales and 
distribution operations to find possible United States judicial forums 
which had jurisdiction.177 They discovered that the company's distribu
tion headquarters were based in Miami, Florida, and had substantial 
funds in Florida banks.178 They also learned that Inexport's largest cus
tomers were in New York City, the site of accounts payable to the 
Miami sales office. 

While the strategists examined the potential claims under international 
labor rights norms, they decided instead to adopt a more prosaic cause 
of action that arose often in the international business context: to en
force the judgment of the Guatemalan courts under established principles 

edly have declared as illegal the retaliatory and violent actions taken by the owner of 
Inexport). 

171. PETERSEN, supra note 112, at 129. 
172. PETERSEN, supra note 112, at 129. 
173. PETERSEN, supra note 112, at 130. 
174. See USTR, GSP Subcommittee of the Trade Policy Staff Committee, Worker 

Rights Review Summary; Petitions Not Accepted For Review (Guatemala, 1990 & 
1991) (on file with USTR and ILRERF) (indicating that the GSP subcommittee woudl 
not consider the Inexport case as long as it was still being adjudicated in the Guate
malan courts). 

175. Memorandum from Paul Sonn and Kurt Petersen to Michal Ratner et ah. 
Inexport Team (Dec. 22, 1991) (on file with ILRERF in Washington, D.C.). 
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of comity rather than a vague claim that still-evolving international labor 
rights norms were violated.179 Although a United States'court could not 
enforce a reinstatement order, it could satisfy the judgment of the Gua
temalan courts by ordering back pay for the workers from the company 
assets in the United States.180 

In early 1992, the Inexport Team chose to pursue this route, and 
drafted pleadings for submission to a Florida state court that targeted the 
assets of the distribution company.181 Team attorneys also prepared 
pleadings to submit to a New York state court that would seek to gar
nish accounts payable to Inexport by New York customers of the com
pany.182 Additionally, a delegation from the legal team visited Guate
mala in March 1992, to secure certified judgment papers from the Gua
temalan courts, to work with the union there to identify and consult 
with named plaintiffs in the case, and to take affidavits from fired work
ers.183 

In April 1992, the Guatemalan Ministry of Labor convened new, 
tripartite negotiations among the ministry, Inexport's owner, and the 
union in an effort to resolve the dispute.184 The labor rights legal team 
delayed filing the lawsuit to await the results of these negotiations.183 

In July, the parties reached a settlement. The fired workers were rein
stated, a schedule of back pay payments over a seventeen-month period 
was implemented, and the union was recognized as the bargaining agent 
for employees.186 

CONCLUSION 

These case studies of strategies and tactics developed by labor rights 
advocates in the United States in connection with NAFTA, and in sup
port of workers and trade unions in Guatemala, amount to a preliminary 
survey of the field. 
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These accounts of actions by United States labor rights advocates on 
behalf of workers and unions in the transnational economy, however, are 
not intended to overstate their results. First, although the Clinton Admin
istration did sign the labor agreement,157 critics contend that the 
NAFTA text as it stands contains serious flaws: a secretive dispute reso
lution process that shuts out labor, environmental, and human rights 
voices; imbalances in tariff reduction schedules that will accelerate Unit
ed States and Canadian job losses; clauses that override efforts by state 
and local governments to protect their citizens,1*3 and inadequate "side 
agreements" on labor rights and labor standards.1*9 

Similarly, notwithstanding a series of concrete victories in Guatemalan 
labor disputes, the military and the land- and business-owning elite 
continue to dominate Guatemala. Similarly, fewer than six out of the 
three hundred maquila factories in the export processing sector recognize 
unions.190 United States and Guatemalan labor rights supporters, there
fore, must continue to assist workers against what remains a constant, 
defensive struggle against great odds. 

The importance of these case studies lies in their evocation of the 
possibilities for expanded labor rights advocacy in international trade. 
The growing volume of labor rights controversies outlined in Part I, and 
the growing number of arenas surveyed in Part II where labor rights 
claims can be asserted and adjudicated in some form, with varying 
degrees of effective enforcement, suggest how workers, unions, human 
rights proponents, and other private labor advocates can become potent 
actors in the transnational economy. The NAFTA and Guatemala labor 
rights case studies show how at least some of these arenas can be used 
to advance workers rights: labor standards in bilateral or multilateral 
trade agreements; use of labor rights clauses in United States trade stat
utes; creative litigation strategies; invocation of ILO Conventions and 
other international norms. 

A strong, enforceable regime of international labor rights ensures, or 
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at least tends to ensure, that competitive advantage derives from genu
ine, natural trade flows without being accelerated by exploitation. With 
ample space for associating and organizing free of repression, workers 
can protect their interests through collective bargaining with multination
al employers and by pressing their own governments through a demo
cratic political process for fair labor standards under domestic law. Ag
gressive international labor rights advocacy can force governments and 
employers to take account finally for the interests, passions, and rights 
of workers and their unions in making policy and investment choices in 
the transnational economy. 
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