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Equity in the workplace

The Editors Baker & McKenzie’s Global Employment Practice Group is pleased to present its
49th issue of The Global EmployerTM entitled “Equity in the Workplace.”

This issue contains a collection of articles from 13 jurisdictions which examine various
issues regarding equality in the workplace. Countries continue to pass new legislation
that aims to create an equal environment for all employees regardless of age, gender, or
race.  

One issue that continues to be at the forefront is the right to equal pay for equal work
which is addressed in articles from Argentina, Austria, Canada, Colombia, Japan, and
Russia where the principle of equal pay for equal work, regardless of gender, race,
nationality, religious beliefs, etc., is examined.  The issue of pay equity is further
examined in articles from Germany and Mexico where the equal pay principle is
extended to agency workers and when dealing with outsourcing companies; and in
Vietnam where there is discussion of new legislation to harmonize the minimum wage.

Articles on benefits are also included, such as the new termination law in Belgium
which eliminates the difference in notice requirements for blue and white collar
workers and the new vacation legislation in The Netherlands which ensures equal
accrual of vacation time for all employees.  

Other articles include one from the United Kingdom where gender equality in the
boardroom is examined and articles from the United States where diversity in the
workplace and California's Transparency in Supply Chains Act of 2010 are discussed in
depth.  
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Our Global Employment Practice includes more than 400 locally qualified

practitioners in 40 countries. We have more lawyers with mastery of the subtle

intricacies of labor, employment, immigration and benefits issues in more

jurisdictions around the world than any other leading law firm. Chambers Global
2011 ranks both our Global Employment and Global Immigration practices as 

Tier 1. Baker & McKenzie is recognized by PLC Which lawyer? Labour and

Employee Benefits Super League 2011, as the top global law firm with our Global

Employment practice ranked in 24 countries, and we are among the 10 firms US

general counsel list most often as “go-to” advisors on employment matters.
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Equal pay for work of equal value, under similar
circumstances

News from Argentina

Consistently, the Supreme Court has
ruled that the equal treatment rule
arising from Section 14bis of the
Constitution should be interpreted as
equal rights must be recognized under
the same circumstances and that judges
have the authority to determine
reasonably whether equal or different
circumstances exist.

In addition, the Constitution
incorporates certain international
treaties within the rank of constitutional
rights. These treaties (among others, the
Universal Declaration of Human Rights,

the International Covenant on
Economic, Social and Cultural Rights,
the American Declaration of the Rights
and Duties of Man, and the American
Convention on Human Rights) are
related to human rights and many of
them defer to the non-discrimination
principle.

Argentina is also a member of the
International Labor Organization and
has approved several international labor
conventions (Equal Remuneration
Convention, 1951 (No. 100), and
Discrimination (Employment and
Occupation) Convention, 1958 (No.
111)) which strive against
discrimination in employment and
occupation, and which highlight the
equal pay principle.

Further, Section 81 of the Employment
Contract Law (ECL) rules that
employers must treat their employees
equally under identical situations. The
law also rules that such equal rights
principle is not violated when an
employee is treated differently in
response to reasonable principles, such
as more efficiency, dedication, attitude
towards work or reduction of work,
etc.

According to these regulations,
employers could not apply different
salary policies to employees in the same

level, organization, category, etc, unless
the different treatment is based on
performance, outstanding results of the
employees, or on any other objective
criteria not implying impermissible
discrimination. 

The underlying issue in Argentina
would not only involve the rule equal
pay for equal work set forth by the
Constitution, but also an analysis of
what type or level of “discrimination”
(from the Latin “discriminare” meaning to
“distinguish between”) is allowed.  In
effect, there is no restriction in the ECL
that would prohibit setting special
qualifications for eligible employees to a
given benefit (e.g., excluding employees
with certain seniority or with special
characteristics) as long as reasonable
criteria are applied. 

In connection with this reasonable
criterion and as a first note,
discrimination based on sex, race,
nationality, religion, political affiliation,
union affiliation, or age is prohibited. 

Therefore, unequal treatment would be
then defined as involving arbitrary
discrimination based on sex, religion, or
race, but not as involving treating
individuals differently in response to
reasonable principles, such as more
efficiency, dedication, or reduction of
work.   

Many labor rights that govern Argentina stem from the National Constitution (“Constitution”).  Among its
provisions, Section 14bis of the Constitution establishes a number of workers’ rights, including dignified and
equitable working conditions; limited working hours; paid rest and vacations; fair remuneration; minimum
vital and adjustable wage; equal pay for equal work; participation in the profits of enterprises with control of
production and collaboration in management; protection against arbitrary dismissal; stability of the public
worker; and free and democratic labor union organization. 



An employee who suffers workplace
discrimination also may seek relief under
the ECL. The employee may bring suit
to recover the salary that would have
been earned absent the discrimination,
or may treat the discrimination as an
offense terminating his or her
employment due to a constructive
dismissal and claim regular severance
from the employer.  

In addition, according to the
Antidiscrimination Law 23,592, those
who, on arbitrary grounds impede,
obstruct, restrict, or in any way reduce
the equal exercise of the rights and
guarantees set forth in the Constitution

(arguably, a violation of the rule equal
pay for equal job), shall be obliged to
take back the effects of the
discriminatory act or to cease such
conduct. Under the law, the cases
based on race, religion, nationality,
ideology, political or union opinion,
gender, economic position, social
condition, and/or physical
characteristics are in particular
considered discriminatory acts. 

In summary, an employee who suffers
mistreatment in connection with salary
levels could claim to have his or her
salary adjusted according to the general
criteria applied to the rest of the

employees. Should the employer fail to
comply with that request, the employee
could consider that attitude as an offense
and enter into a constructive dismissal.
In this scenario, the employee would
reasonably claim the payment of
statutory severance for termination
without cause.

Alberto Gonzalez-Torres (Buenos Aires)

Tel: +54 (11) 4310 2241

alberto.gonzalez.torres@bakermckenzie.com

Florencia Pereira (Buenos Aires)

Tel: +54 (11) 4310 2229

florencia.pereira@bakermckenzie.com
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Equal pay for equal work? Closing the gap 
in Austria

News from Austria

In 2011, a new law came into force that is designed to improve income transparency within companies and reduce
the pay gap between men and women. Until the recent legislation, Austria was one of the last countries within the
European Union to address the issue of equal pay on a legal basis.

The recent legislation has not been the
first step in order to reduce the pay gap
between men and women. In 2004, for
instance, Austria implemented the EU-
Directive 2000/78/EC establishing a
new general framework for equal
treatment of men and women in the
workplace as stipulated in the Austrian
Act on Equal Treatment. At this point,
equal pay laws had already been in effect
– but not effective – for more than 30
years. Thus, the demand for equal pay is
not new, but it has recently become a
highly debated subject among the public
as well as the politicians. The Austrian
Government was aware of these

demands and proposed a new law
which has taken further steps in order
to reduce the existing salary gap.

As lack of transparency has turned out
to be one of the crucial issues, Austria
has now followed the example of other
countries. Greater transparency of
income within a company is a vital
prerequisite for preventing income
discrimination and is thereby serving to
close the existing salary gap.

According to recent publications,
female full-time employees have to
work approximately 70 days more per
year in order to achieve the same yearly

income as their male colleagues.
Depending on the source of the
respective study and its data, women
still earn 18 to 27 percent less than male
colleagues in comparable positions.

Without apparent justification, women
entering the workforce are often
directly or indirectly discriminated
against through a job grade scale that is
different from that of their male
colleagues. In Austria, most employees
are subject to a collective bargaining
agreement which sets forth a minimum
salary requirement based on an initial
grading by the employer. Men seem to
be consistently placed in higher pay

Paige Friddle
Text Box
Return to Table of Contents
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grade levels than women and these
initial pay grade assignments often result
in discrimination, even if seniority is
taken into account. Throughout the
whole employment relationship, men
tend to receive more and higher pay
raises, bonus payments, and overtime
pay than their female co-workers with
similar seniority.

In contrast to these facts, court claims
remain uncommon, largely because
female employees are reluctant to take
action that might prejudice their
employment. As an alternative,
employees may prefer to seek advice and
information from the Non-
Discrimination Commission or from the
Equal Opportunities Lawyer. The Non-
Discrimination Commission has the
power to determine whether an act of
discrimination has occurred and can
formally request that the employer
remedy such breach. Furthermore, the
Commission can also seek declaratory
action, but it has no power to impose a
penalty on the employer or to award
compensation to an employee. 

Nevertheless, discrimination claims can
be brought before the labor courts by
the employee or the Federal Chamber of
Employees. However, female employees
suing their employers – as a result of the
Commission’s report – still risk their
employment and incur high costs. Even
though the burden of proof was reversed
by Austrian legislature in 2004, it has
not helped the situation due to the lack
of an inquisitorial system in such
proceedings.

Therefore and as a first step, the Non-
Discrimination Commission and the
Equal Opportunities Lawyer have been
given the right to legally obtain
information from the Austrian social
security authorities with regard to the
income data of comparable employees.

Furthermore, the new law sets forth an
obligation for companies of a certain
size to regularly perform an internal
salary study. Beginning in 2011,

companies with more than 1,000
employees will be required to issue
such a salary report. Every year until
2014, even smaller companies will be
obliged to do so (i.e. companies with
more than 500 employees in 2012, with
more than 250 employees in 2013, and
with more than 150 employees in
2014). Companies with less than 151
employees will not be subject to this
regulation in order to protect
individuals and take data protection
rights into account. In any case, the
identity information of the employees
must be kept confidential by all
informed persons. Informed employees
breaching this duty may be punished by
a penalty amounting to a maximum of
EUR 360. This penalty has been
criticized by employees’ representatives
because employers will not be subject
to any penalty in the event that they fail
to publish the salary report. 

The salary reports are required to be
issued only every second year.
Employers must inform the works
council of the findings of such report
and the works council is entitled to
demand consultations with the
employer. If there is no works council,
the employer must publish the report
on an internal bulletin board or
otherwise make it available to the
employees within the company. 

According to recent estimations,
approximately 70 percent of the

employers will fulfil their statutory
duty and publish a salary report for
2011. Employee representatives have
therefore criticized the salary reports as
being ineffective and demand
mandatory penalty payments. However,
such penalty payments are currently
not on the political agenda of the
Austrian government. 

The new regulations have been
integrated into the existing Austrian Act
on Equal Treatment. The following
important changes aimed at minimizing
the gender pay gap have also been set
into force:

Beginning in 2012, job
advertisements (internally or
externally) must contain information
on minimum wages/salaries
applicable according to statutory law
or the applicable collective
bargaining agreement. Further,
payments exceeding minimum
wages/salaries, if any, must also be
stated in such job advertisements.
After a first warning, employers can
now be fined up to EUR 360 if they
fail to do so.

The minimum damages to be
awarded in harassment cases have
been raised from EUR 720 to EUR
1,000.

Another measure designed by the
Austrian government in order to

�

�

�
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corporations. The Austrian
government has only partly taken up
this demand: effective as of 2013,
corporations preponderantly owned
by the state of Austria shall
voluntarily fulfil a 25 percent gender
quota.

Thus far, politicians are still reluctant to
implement more rigorous laws to force
employers to treat men and women
equally. Therefore, time will show if the
aforementioned legal provisions, in
particular a higher transparency of
income within a company, are a suitable

means for eliminating income
discrimination and closing the existing
gender pay gap.

Simone Liebmann-Slatin (Vienna)

Tel: +43 1 24 250-530

simone.liebmann-slatin@bakermckenzie.com

reduce the pay gap between men and
women and establish further
transparency is the so called “income
calculator.”  This online tool enables
employees to calculate the average
income of a comparable employee.
By using this tool, women can
realistically assess their potential
income and take this as a basis for
future salary negotiations.

A recurring proposal in order to
reduce the gap between men and
women are mandatory quotas for the
supervisory boards of larger

Termination law creates equal treatment 
amongst workers

News from Belgium

Recent Developments
With the enactment of new termination rules in April 2011, the Belgian Legislator aimed at narrowing the
difference in notice periods between blue and white collar employees in Belgium. The new termination rules
might, however, have a short life. In July 2011, the Constitutional Court of Belgium judged these rules
insufficient to eliminate the unlawful discrimination between blue and white collar employees.

Implications for Employers

As of January 1, 2012, new notice
periods apply in Belgium to employers
and employees terminating employment
contracts. For employers, the most
important effects of the new
termination rules will be the small
increase in notice periods for blue collar
workers and the introduction of fixed
notice periods for all categories of white
collar employees. The new termination
rules will apply only to employment
contracts starting on January 1, 2012 or
later (hence leaving existing contracts
governed by the old termination rules).
The July 2011 ruling of the

Constitutional Court is likely to
instigate further changes to Belgium’s
termination law in the near future.
While the scope of these changes
remains unclear, it can be expected that
if different notice periods were to
subsist between blue and white collar
employees by July 8, 2013, employers
will face claims of blue collar workers
seeking equal treatment.

What the New Termination 

Rules Say

Important to note is that the new
termination rules will apply to
employment contracts with an agreed

start date no earlier than January 1,
2012. The old termination rules will
continue to apply to employment
contracts starting before January 1,
2012. If parties to an existing
employment contract enter into a new
contract starting on January 1, 2012 or
after, the new termination rules will
only apply if there is an interruption of
more than seven days between both
contracts. 

In the following paragraphs, we provide
an overview of the key issues that could
arise from the new termination rules
when employers terminate employment
contracts.

�
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Seniority as Interim  Worker

Past services that an employee has
accrued for the employer as an interim
worker must be added to the employee’s
seniority, up to a maximum of one year,
for the purpose of calculating the notice
period. It is, however, required that the
employee was hired by the employer to
perform the same function no more
than seven days after the period of
agency work. Successive periods of
agency work can be taken into account
provided the interruptions between
these periods do not exceed seven days.

New Notice Periods for Blue Collar  Workers

Notice periods for blue collar workers
increase by 15 percent, unless
derogatory business sector rules were
already in effect before January 1, 2012.
The notice periods under these
derogatory business sector rules will
continue to apply after January 1, 2012.
Each business sector will have to
evaluate by January 1, 2013 whether or
not to apply the same 15 percent
increase on its derogatory notice
periods.

New Notice Periods for White Collar
Employees

For white collar employees earning less
than EUR 31,467 (2012 amount) gross
a year, there are no changes as they will
remain entitled to a three month notice
period per any commenced five years of
service with the employer. The duration
of the notice period for white collar
employees earning more than EUR
31,467 (2012 amount) gross a year, is
now expressly defined by law and no
longer depends on a post-termination
agreement to be negotiated between the
parties or the judge’s decision. As a rule
of thumb, their notice period will
amount to 30 days (29 days as from
January 1, 2014) per commenced year
of service with the employer without
being less than the aforementioned
three months per five years of service. If
the employee’s annual gross
remuneration exceeds EUR 62,934
(2012 amount) at the time of entering
into service, parties keep their right to
agree on other notice periods (not less
than three months per five years of
service) before the start of
employment.

Calculation of  Termination Indemnity

A termination indemnity is due when an
employment contract is terminated
without (sufficient) notice period. The
amount thereof is equal to the
employee’s current remuneration and
benefits corresponding to the remainder
of the applicable notice period. The new
termination rules clarify the calculation
method of the termination indemnity
for white collar employees. A formula
allows for the conversion of the
employee’s monthly remuneration into a
daily remuneration for the purpose of
calculating the termination indemnity.
The law now also states that, when (part
of) the employee’s remuneration is
variable, only the average variable
remuneration of the last 12 months
prior to termination must be taken into
account.  

Financial Contribution to the Closure Fund

For any dismissal of white collar
employees earning more than EUR
62,934 (2012 amount) gross a year,
regardless of whether their employment
contracts fall within the scope of
application of the new termination
rules, employers will have to pay a
contribution equal to three percent of
the termination cost to the Closure
Fund. It is unclear as from when
employers will have to pay this financial
contribution. A Royal Decree is still
needed to further implement the
practical terms and conditions of such
financial contribution as well as its
entry into force. 

Dismissal Allowance for Blue Collar Workers

Effective January 1, 2012, blue collar
workers, regardless of whether their
employment contracts fall within the
scope of application of the new
termination rules may, under certain
conditions, receive a dismissal
allowance from the National
Unemployment Office on top of their
normal termination entitlements.

The new termination rules also bring
some changes to the notice periods that
both blue and white collar employees
must respect in the event of resignation. 

What the Case Law of the

Constitutional Court Says

The difference of treatment in notice
periods between blue and white collar
employees in Belgium has been
criticized for a long time. In a 1993
ruling, the Constitutional Court hardly
found such difference of treatment
legally justified. At that time, the
Constitutional Court could, however,
live with it, considering a gradual
harmonization of the statuses of blue
and white collar employees more
appropriate than an abrupt elimination
of any discrimination between both
categories of employees. 
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It is in that context of narrowing the
difference of treatment in notice periods
between blue and white collar
employees that the Belgian Legislator
enacted the new termination rules,
which were only meant as a step
towards harmonization. 

In the recent ruling of July 7, 2011, the
Constitutional Court rejected such a
step-by-step approach. With regard to
the new termination rules, the court
deemed the difference of treatment in
notice periods between blue and white
collar employees constituted unlawful
discrimination and set a deadline of July
8, 2013 for the Belgian Legislator to
take appropriate remedial action.

Action to Consider

While the new termination rules are
effective January 1, 2012, unless further
changes enter into force as a result of
the July 2011 ruling of the

Constitutional Court, companies need
to keep in mind the following:

Save in certain circumstances, the
new termination rules will only
apply to employment contracts that
went into effect on January 1, 2012
or later. As the new termination
rules provide for fixed notice
periods for all categories of white
collar employees, hence putting
aside the Claeys formula, it might
have been, in some cases, worth
postponing the employment start
date for new hires until after January
1, 2012. (The Claeys Formula is
used in Belgium by the practitioners
of social law to evaluate the notice
period that has to be respected when
an employee is dismissed.)

For employment contracts already in
effect on January 1, 2012, the old
termination rules will, in principle,
continue to apply. 

Conclusion

The new termination rules set out a

temporary framework only. Belgium’s

termination law will indeed reach its destiny

when no difference of treatment in notice

periods will subsist between blue and white

collar employees. If the Belgian Legislator

fails to complete that mission by July 8,

2013, employers can expect claims from

blue collar workers asking for a “leveling up”

of their notice periods.

Emma Van Caenegem (Brussels)

Tel: +32 2 639 3611

emma.van.caenegem@bakermckenzie.com
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Ontario introduces new gender wage 
gap program

News from Canada

increased to bring it up to that of the
male job class. This method of
comparison was known as the “job-to-
job” comparison method. 

Large private sector employers (those
with 100 or more employees) were
required to prepare and post a Pay
Equity Plan in their workplace within a

certain time line. Employers with 10 to
99 employees could choose to post a
pay equity plan and phase in wage
adjustments or to not post a plan and
make all adjustments on this first pay
equity adjustment date. All such plans
or adjustments were required to be
completed, at the latest, by January 1,
1994. 

That Act required all employers with
10 or more employees to use a “gender
neutral comparison system” to compare
male and female job classes in their
establishment in order to determine
whether male and female job classes of
equal value had the same rate of pay
(“job rate”). If they did not, the job rate
for the female job classes was to be

History of Pay Equity in Ontario
The province of Ontario has had legislation requiring equal pay for work of equal value for male and female
job classes (or “pay equity” as it is known in Ontario) since January 1, 1988 when the Pay Equity Act came 
into force.

Paige Friddle
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The Pay Equity Act was amended
effective July 1, 1993 to include
proportional value as another method
of comparison of job classes. Briefly, if
the original Pay Equity Plan using the
job-to-job comparison method left one
or more female job classes without a
male comparator, the employer was
required to conduct a further
“Proportional Value” assessment.
Proportional Value involves choosing a
representative group of male job classes
and determining the relationship
between the value of work performed
and their job rate. The female job
classes are then analyzed to determine
if the same pay relationship or pattern
applies to them. Typically, this is done
by developing a job rate line or by
regression analysis.  If the female job
classes are lower paid than the
representative group of male job
classes, pay equity adjustments must be
paid. 

After an employer’s original Pay Equity
Plan was developed, all employers were
required to “maintain pay equity.” If
there were changes that resulted in the
Plan no longer being appropriate for
the job classes covered by the Plan, the
employer was required to develop a
new Pay Equity Plan. Changes which
made a Plan no longer appropriate
included:

Addition or subtraction of jobs;

Changes in job duties or
responsibilities which were sufficient
to alter the value of jobs in a pay
equity plan;

Changes to the composition of the
workplace; or

Gender neutral comparison system
no longer adequately captures the
work.

The Act is enforced by the Pay Equity
Commission (“Commission”). Under
the Act, there are two methods of

enforcement, complaint based and
monitoring.

Any employee can file a complaint with
the Commission, alleging any of the
following: 

Pay equity has  not been done by
their employer;

The Pay Equity Plan does not
comply with the Act; 

The Pay Equity Plan is not being
implemented according to its terms;

They were fired, penalized, or
harassed because of pay equity;

Changes in the workplace make the
Pay Equity Plan no longer
appropriate; or

Pay equity is not being maintained. 

There are no time limits on employee
complaints and employees can make
anonymous complaints.

In addition, the Commission also
reviewed pay equity compliance by
audit.  An employer under audit was
required to provide sufficient
information to the Commission so that
it could assess whether the employer
had complied with the Act. If it had not
done so, the Commission assigned a
Review Officer to work with the
employer until they were satisfied that
pay equity had been achieved.  

New Ontario Wage Gap Program

The Act also empowers the
Commission to “conduct research and
produce papers concerning any aspect
of pay equity and related subjects and
make recommendation to the Minister
[of Labour] in connection therewith.” It
also provides that the Commission shall
conduct such studies as the Minister
requires and make reports and
recommendations in relation thereto. 

In January 2011, the Commission,
acting under this authority, introduced
the Wage Gap Program (the “Program”)
to determine if gender wage gaps still
exist in workplaces in the province.
According to the Commission, the
primary goal of the Program is to
collect data to determine whether
gender discrimination in pay practices is
still prevalent in Ontario.

In its initial phase, the Commission is
contacting all private sector employers
in Ontario with more than 500
employees to collect basic wage data.
The employers were asked to provide a
list with the following information:

Each job title or position in their
workplace (for each employee);

Whether they were male or female; 

Pay as of December 31, 2010;

Salary range for the position, if
applicable; and

Years of service.

According to the Commission, this
information will be assessed on the basis
of several factors, including merit
adjustment, type of work performed,
and years of service with the employer.
If the assessment suggests that there are
gender wage gaps in the employer’s
workplace, its file will be referred to a
Review Officer, who will then monitor
their compliance with the Pay Equity
Act.

In its next phase, the PEO intends to
gather data from employers with 250-
500 employees. It anticipates that all
Ontario workplaces, regardless of sector
or size, will be canvassed by the time
the Program ends.

Any employer who does not respond to
the Commission’s letter will also be
referred to a Review Officer for
monitoring.

The Global Employer    10
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Concerns for Employers 

The Commission states that the
information will not be shared with
other government organizations; that it
may only be made public in aggregate
anonymized form; and that the data is
gathered for the purpose of determining
whether gender wage gaps persist in
Ontario workplaces.  The Commission
also assures that there is no intention to
publish information that could indentify
individuals and that any requests for
public access to information that could
identify individuals and their
compensation rates would be declined.

The Commission states, however, that it
may also use the information for its own
internal purposes, at noted above,
potentially triggering a referral to
Review Services as part of its pay equity
compliance program. Accordingly,
employers should be aware that the
Program is not simply an anonymous
collection of data for the study of pay
equity, but can result in a compliance
audit by Review Services. 

Recommended Action for

Employers

It has been over 20 years since the Pay
Equity Act came into force in Ontario.
Many employers worked hard to
develop Pay Equity Plans and meet the
legislative requirements. Businesses
naturally change over time. Employers
should review their existing Pay Equity
Plan to ensure that it continues to
reflect the realities of the organization,
the employees and staffing positions and
structure.

Such a review should include
consideration of the following:

Have new jobs been created or jobs
eliminated since the original Pay
Equity Plan was prepared?  

Have there been changes in the
duties and responsibilities of any of
the retained positions?  

Have the number of males and
females in any position changed?  

Did the business go through a
reorganization, amalgamation or
other significant corporate change
that altered various positions or
affect the definition of
establishment?  

Have there been structural changes
to pay or salary ranges that are no
longer reflected in the original Pay
Equity Plan?

Has a union been certified or de-
certified?

When the Commission contacts an
employer, up-to-date policies and a
current Pay Equity Plan will be the best
way to prove the employer’s continued
compliance with the Act.

Cheryl Elliott (Toronto)

Tel: +1 416 865 6930

cheryl.elliott@bakermckenzie.com

Lisa Stam (Toronto)

Tel: +1 416 865 6924

lisa.stam@bakermckenzie.com
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Pay equity in Quebec

News from Canada

by women are undervalued (i.e. are
paid less than jobs traditionally held by
men that are of equal value to the
organization), the Act requires the
employer to implement salary
adjustment for jobs traditionally held
by women.

All employers with 10 or more
employees in the province of Quebec
are required to comply with the
legislation. The specific obligations that
an employer will have depend on a
number of factors. First, the number of
employees that the employer has in
Quebec mandates certain obligations –

The Act requires employers to compare
and evaluate jobs traditionally held by
women to jobs traditionally held by
men within the organization, to
determine the objective “value” for the
organization of the work performed. In
the event such comparison/evaluation
determines that jobs traditionally held

The Quebec Pay Equity Act (the “Act”) 
The purpose of the Quebec Pay Equity Act is similar to that of Ontario’s Act, that is, to correct differences in pay
scales between jobs traditionally (or predominantly) held by women and jobs traditionally (or predominantly)
held by men, where such differences in pay scale are attributable to discrimination based on gender. 
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smaller employers (less than 50
employees) must do a pay equity
analysis, but are not legally obligated to
prepare a formal plan or establish an
employer/employee committee.
Employers with 50-99 employees have
more extensive obligations and
employers with 100+ must establish a
committee to assist with implementing
pay equity.

The timelines for compliance will
depend on when the company first
employed employees in Quebec. Most
employers were to have completed
their pay equity analysis by December
31, 2010.

Finally, in addition to the obligations
under the Act for employers who have
10 or more employees, there is a
reporting requirement for all employers
with six or more employees which only
came into force on March 31, 2011.
This report is required as a result of a
Regulation passed under the Act. There
is a form, the Déclaration de l’employeur
en matière du’équite salariale
(“Declaration”) prescribed by the
Minister of Labour that must be
completed within six months of the end
of the company’s fiscal year. If an
employer fails to file this report it can
be subject to fines.

The information required in the
Declaration includes the following:

Whether the business is federal or
provincial;

The date that the company began
activities in Quebec;

The number of employees during
the company’s pay equity reference
period, which has to be determined
from the Act;

The nature of the company’s
business;

The date of the posting of the results
of the company’s pay equity

exercise; and

The date of the posting of the
results of the assessment for the
maintenance of pay equity.

Pay Equity Committees

Employers whose enterprise employs
100 or more employees are required to
establish a Committee. The Committee
must be composed of a minimum of
three members, two-thirds of whom
must represent the employees. Further,
at least half the members must be
women. Further, the selection of
employee representatives must ensure
representation of the “major
predominantly female job classes and
the major predominantly male job
classes.”

An important obligation imposed by
the Act is contained in section 15, as
follows:

15. No employer, certified association 
or member of a pay equity committee
may, in the establishment of a pay
equity plan, act in bad faith or in an
arbitrary or discriminatory manner 
or exhibit gross negligence with 
regard to employees in the enterprise.

The employer must provide training to
every employee representative in order
for them to actively participate in the
Committee’s activities. The Committee
establishes its own rules, including
rules governing when/how meetings
are held. Employee representatives may
absent themselves from work, without
loss of pay, to attend training, attend
Committee meetings, and perform any
Committee task. If such events occur
outside working hours, such time will
be deemed to be worked time and the
employer will be responsible to pay to
the employee the wages to which they
would be entitled.

The employer is required to disclose to
the Committee all information the
Committee requires in order to

establish the pay equity plan (the
“Plan”). The employer must facilitate
the collection of any information
required by the Committee. All
members of the Committee are bound
by confidentiality obligations with
respect to any information disclosed to
the Committee by the employer.

If the employees do not designate their
representatives, the employer may
establish the Plan alone, but provide the
Pay Equity Commission (the
“Commission”) with notice, which
notice will be prominently posted in
the workplace. Further, if forming the
Committee is “highly problematic” or if
the employees are no longer
participating, the Commission may, on
application by the employer, authorize
the alteration of the composition of the
Committee, despite the requirements
of the Act. The Commission may not
authorize such altered composition if
the employer has elected to establish a
Plan alone and has posted a notice, as
described in the first sentence of this
paragraph.

Committee Input 

The Committee plays a significant role
in the preparation of the Pay Equity
Plan. The elaboration/implementation
of a plan can generally be divided into
four phases:

Identification of female/male job
classes;

Assessment and selection of
methods/tools used to determine
job value;

Evaluation of job value; and

Determination of adjustment
payments.

The Committee is exclusively
responsible for the first three phases of
the Plan. With regards to the fourth
phase, although the employer decides
the terms and conditions under which
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adjustment payments will be made, it
can only do so after having consulted
with the Committee.

Employee Representatives 

The employer must permit employees
to select their own representatives by
way of a meeting held in the workplace.
The employer may apply to the
Commission to authorize another mode
of selection, although it is unlikely that
such application will be approved unless
the employer can demonstrate
difficulties inherent in holding a
meeting for the election of such
representatives.

However, the employee-members of
the of the Committee cannot be a
“senior management officer.” An
employee will be qualified as a senior
management officer if:

amongst the employee representatives
of the Committee (i.e. if the employees
cannot demonstrate a “united front”),
the employer is empowered to
determine the matter.

That being said, in the event the
representatives of the Committee do
not agree on the application of the Act,
any party can submit the dispute to the
Commission, who can then determine
the question or proceed by way of
conciliation.

Cheryl Elliott (Toronto)

Tel: +1 416 865 6930

cheryl.elliott@bakermckenzie.com

Adrian Ishak (Toronto)

Tel: +1 416 865 6967

adrian.ishak@bakermckenzie.com

The employee is a high-ranking
official within the hierarchical
structure enterprise; 

The employee exercises his or her
duties with a large degree of
freedom; 

The employee has significant
decision-making power; and 

The employee participates in the
business-direction and the business
policies of the enterprise. 

Committee Disputes 

The employee representatives, as a
whole, as well as all of the employer
representatives, as a whole, each have
one vote within the Committee. In the
event there is no majority decision

�

�
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Equal job, equal pay principle

News from Colombia

The “equal job, equal pay” principle has undergone considerable development in the jurisprudence of Colombian
High Courts (Supreme Court of Justice, Council of State and Constitutional Court). Established by article 143 of
the Colombian Labor Code, this principle is one of the most clear reflections of the “equality” principle
incorporated in article 13 of Colombian Political Constitution.

This provision states that all Colombian
citizens have the right to be treated as
equals, by governmental authorities and
by normal citizens, and not to be
discriminated against for any reason.
Hence, the philosophy underlying article
143 of the Labor Code is to materialize
the constitutional right into labor
relations, particularly with regard to the
salary of workers.

Parties in an employment relationship
are entitled to establish remuneratory
conditions within the employment
agreement as long as they comply with
certain inalienable minimum rights
established by our laws to protect
employees, for which employers must
be in compliance. In practice, and
subject to these minimum rights, salary
levels depend on the criteria of
employers, the qualifications of the

employee, and, in general terms, on the
specific characteristics of the activity. 

In light of this principle, an employee’s
remuneration, depends on his or her
abilities and on the functions they must
perform, and not on the conditions or
circumstances of the employer.
Employers are able to establish
differences in the amount of salaries or
remuneration as long as they are
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Equal pay for agency workers

News from Germany

all remuneration, including not only
the monthly salary but also, for
example, overtime pay, holiday pay,
bonus and commission. The hirer takes
into consideration the remuneration of
comparable employees in their decision
about equal pay for agency workers. If
the agency worker is a substitute for a
former employee, the remuneration of

the former employee will generally be
a determining factor. If the hirer does
not employ comparable employees, the
remuneration of an employee who
would be employed directly by the
hirer in the position of the agency
worker determines the equal pay level.
It may be that the evaluation of the
remuneration in the company of the

The Equal Pay Principle  

The agency may grant equal
employment conditions to the agency
worker. Equal employment conditions
include the equal pay principle,
according to which, the agency worker
shall receive equal pay for equal work.
“Pay” has a broad meaning and refers to

The hiring of agency workers has become increasingly popular with companies in Germany to enhance
flexibility and to reduce labor costs. The agency (Verleiher) may contract out an agency worker temporarily,
whereas the hirer (Entleiher) can engage an agency worker without becoming his or her actual employer. The
statutory framework is complex and became tighter again in 2011. One of the new regulations with direct
effect on costs and flexibility is the enforcement of the equal pay principle. 

educational background, foreign
language skills, objective and
measurable performance, among
others). The ideal scenario is for people
among the two groups to have different
profiles, qualities and attributes. If it is
not possible to identify those objective
reasons, then differences in salary
schemes will eventually provoke
employee claims. The jurisprudence of
the Constitutional Court has given the
principle of “equal job, equal pay” the
condition of being a fundamental right,
and therefore subject to protection
through the “acción de tutela.”

Tatiana Garces (Bogota)

Tel: +57 (1) 644 9595

tatiana.garces@bakermckenzie.com

Camilo Mutis (Bogota)

Tel: +57 (1) 644 9595

camilo.mutis@bakermckenzie.com

supported by objective reasons such as
activities, duties, and conditions of
efficiency.

The expression “equal salary” has been
construed by our labor courts as the
compensation for the services
rendered, including the payment of
fixed and variable salaries, extra legal
benefits, and, in general, compensation
schemes.

The above mentioned principle is not
absolute and its final interpretation is
based upon subjective criteria. The
applicability of this principle will
depend on the criteria of the Judge and
the evidence that the parties gather in
the judicial process. According to the
jurisprudence of the Constitutional
Court, the employer will have to prove
that the difference in the employee’s
remuneration is due to objective and
reasonable motivation and that the
employee will only have to allege the

violation of the “equal job, equal pay”
principle.

Salary and social benefits are certain
and indisputable rights of the employees
and therefore they cannot be waived.
When employees claim discrimination
and provide evidence that the employer
had no objective reasons for having
different salary schemes among its
employees, the employer can face
considerable economic penalties upon a
judicial claim derived from petitions for
adjustment of salary, social benefits,
extralegal benefits and other labor
payments, plus penalty indemnities if it
is proven that there are no objective
reasons for the differentiation.

In order to diminish risks related to the
“equal work, equal salary” principle and
avoid remuneration discrimination
claims, the most recommended practice
is to have two different profiles of
employees (i.e. years of experience,
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principle. In this case, the agency will
not only have to pay the minimum
wage, but will have to apply the equal
pay principle with the consequence
that the remuneration of comparable
employees of the hirer must be paid.
The agency will further have to pay the
minimum wage in times when the
agency worker is not leased out.  

The associations filed an application for
minimum wages in November 2011.
The application refers to a minimum
hourly wage of EUR 7.89 for Western
Germany and EUR 7.01 for Eastern
Germany. From November 1, 2012 the
minimum hourly wage shall be EUR
8.19 for Western Germany and EUR
7.50 for Eastern Germany. The
Ministry of Labor and Social Affairs has
not yet decided on the application. It
can be expected, however, that sooner
or later, a certain minimum wage will
be introduced for the agency workers. 

Equal Pay for Previously

Unemployed Persons

Thus far, the payment of a lower
remuneration was permissible for
agency workers who were previously
employed if certain requirements were
taken into consideration. Due to the
changes in the Personnel Leasing Act,
previously unemployed persons now
have the right to be treated according
to the equal pay principle from the
beginning of their contract. 

Current Trends Regarding 

Equal Pay

In December of 2011, the trade union
of the chemical industry entered into
an agreement on equal pay with the
federal employers’ association of
personnel service providers. The
parties had previously agreed upon a
collective bargaining agreement
deviating from the equal pay principle,
which was binding for agency workers
in the chemical industry. The collective
bargaining agreement generally still

hirer is not possible. In this case, the
remuneration of employees working for
equivalent employers shall stipulate the
equal pay remuneration. Besides equal
pay, agency workers are entitled to use,
for example, the employer’s social
facilities, such as nursery school,
canteens, etc.

Collective Bargaining

Agreements 

The law allows for agreement on less
favorable employment conditions in
collective bargaining agreements.
Employers have made excessive use of
this option so that equal pay was the
exception rather than the rule. After a
long public debate, the legislature has
now introduced further amendments in
the Personnel Leasing Act to strengthen
the equal pay principle.

Rehiring of Employees

Some companies have followed a so-
called “sale and lease back” procedure,
where employees were dismissed and
re-hired as agency workers with a
lower remuneration on grounds of
collective bargaining agreements. This
is no longer permissible. Since May
2011, employees who have been
employed by the hirer within a period
of six months prior to being hired out
from the agency cannot be employed
with a lower remuneration, even if a
collective bargaining agreement
regulating less favorable conditions for
the agency worker are in place.

Minimum Wage

Upon application of employers’
associations and trade unions, the
Ministry of Labor and Social Affairs has
to decide on the introduction of a
minimum wage. If statutory law
introduces such a minimum wage, a
collective bargaining agreement with a
lower remuneration than the minimum
wage can no longer be applied to
justify an exception to the equal pay

applies. After three months, however,
the agency worker shall receive a salary
raise in steps until the remuneration is
equal to the remuneration of the
comparable employees of the hirer. The
remuneration will therefore
automatically increase on an equal pay
level. The agreement will not come
into force until further conditions are
fulfilled: the largest employers’
association and trade unions of other
industries must enter into equal
agreements. Only then will the
collective bargaining agreement
become effective and it is likely that the
other associations will follow. 

What Employers Should Do

Before hiring agency workers, the hirer
and the agency should compare the
remuneration (including all benefits) of
comparable employees of the hirer with
the remuneration (and benefits)
granted by the agency. 

This is very important for both parties.
Agreements not respecting the equal
pay principle are null and void. As a
consequence, the agency worker can
claim equal pay with comparable
employees from the agency. In the past
year, numerous agency workers filed
claims for equal pay. The hirer itself
becomes liable for past social security
contributions if the agency has to pay
additional remuneration to the agency
worker. Furthermore, the agency may
claim compensation from the hirer if
the hirer provided inaccurate
information about employment
conditions.

Annakathrin Lindner (Frankfurt)

Tel: +49 (0) 69 20 908 216

annakathrin.lindner@bakermckenzie.com
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The right to equal pay in Japan

News from Japan

Although the numbers of women in the
workforce have since increased, the
gender divide is still clear. Women make
up 43 percent of university graduates
but only eight percent of senior
leadership positions. However, from a
legal point of view, the right to equal
pay is supported by some solid
enforceable rights, which are
increasingly being enforced by the
Japanese courts. Japan’s population
demographics – an increasing
proportion of elderly are outweighing a
declining number of children – have
also encouraged the government to push
for equality in the workplace with the
explicit aim of increasing the number of
women in the labor market.

Background

Japanese women have enjoyed a right to
equal pay, at least in theory, since 1947.
In this year, the Japanese Constitution

was adopted under the Allied
occupation. In what must have seemed
a radical concept at the time, Article 14
of the Constitution provides:

“All people are equal under the law and
there shall be no discrimination in
political, economic, or social relations
because of race, creed, sex, social status, or
family origin.”

The Labor Standards Act was also
enacted in 1947, and provides in Article
4 that:

“An employer shall not engage in
discriminatory treatment of a woman as
compared with a man with respect to
wages by reason of the worker being a
woman.”

Discrimination against women in the
workplace was socially accepted in the
postwar period, and women were

routinely subjected to inferior working
conditions. The expendable labor of
women, in part, allowed the lifetime
employment system for male
employees to flourish. However, from
around the mid 1960’s, in the midst of
a labor shortage, Japanese courts began
making a number of decisions that
increased the profile of women’s rights
in the workplace. In the case of
Sumitomo Cement v Suzuki (1966) for
example, the Tokyo District Court held
that the widespread practice of forcing
female employees to retire upon
marriage was unreasonable and
contrary to public order. 

Following the UN adoption of the
Convention on Elimination of All
Forms of Discrimination Against
Women in 1979, the Japanese
government may have felt pressure, as a
major international economic power,
to further address discrimination
against women. In 1985, Japan passed
the Equal Employment Opportunity
Act (EEOA), but the legislation was
condemned as not having “teeth.”
Employers were required to “make
their best efforts” not to discriminate,
and there were no penalties for non-
compliance. There was also no right
under the Act for individuals to bring
private actions against employers, and
disputes were dealt with by a three-
stage mediation process that required
the consent of both parties, and was
easily frustrated by the employer. 

A revised version of the EEOA was
implemented in 1999, and the best
efforts standard was removed.

Japan has enjoyed a less than stellar reputation when it comes to enforcing equal treatment of women in the
workplace. Only a few decades ago, women were routinely expected to serve tea in the office and were
often required to retire if they became married or pregnant.  
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Employers are now prohibited from
discriminating against female employees
with regard to recruitment, hiring,
training, assignment, promotion, fringe
benefits, mandatory retirement age, and
termination. The mediation process now
requires only the consent of one party. 

The EEOA was revised again in 2006,
and the explanatory memorandum
issued by the Ministry of Health, Labor,
and Welfare states that the changes were
motivated by the falling birthrate, aging
population, and the resulting need to
ensure that women’s skills and abilities
were more fully utilized in the labor
market. The revisions address a number
of loopholes, including prohibiting
discrimination in distribution of work
and granting of responsibilities,
solicitation of resignation, change of
duties and form of employment, and
amendment of the employment
contract. Additional protections are also
afforded to employees who become
pregnant and give birth. Employers are
now prohibited from terminating or
subjecting an employee to
disadvantageous treatment due to a
decrease in productivity resulting from
pregnancy or birth. Termination of an
employee within one year of pregnancy
or birth will be presumed invalid, unless
the employer proves otherwise. Sexual
harassment has also been added to the
list of disputes that can be mediated
under the Act.

However, the EEOA still does not afford
victims a private cause of action and the
only real sanction is a public
announcement (although a fine of up to
JPY 200,000 may be levied for failure
to comply with a request from the
Prefectural Labour Bureau for a report).

What Claims Can be Brought in

Relation to Equal Pay?

A female employee who believes that
she has been subjected to discrimination
on the basis of gender (including pay
discrimination) can take one or more of
the following steps:

Complaint to the Labor
Standards Bureau regarding a
breach of the Labor Standards
Act: The Labor Standards Bureau
can conduct an investigation of the
employer, and may issue instructions
to the employer to rectify the
breach. Breach of Article 4 could
potentially subject the employer to a
fine of up to JPY 300,000 or
imprisonment for up to six months.

Complaint to Equal
Employment Office of the
Prefectural Labor Bureau
regarding a breach of the Equal
Employment Opportunity Law: 
The EEOL encourages voluntary
settlement of complaints, and if an
employer receives a complaint under
Article 7, they should first attempt
to achieve a voluntary settlement. If
either of the parties requests
assistance to resolve a dispute, the
Prefectural Labor Bureau may give
necessary advice or guidance, or
make recommendations to the
parties. If either of the parties
applies for mediation, the dispute
can be referred to the Disputes
Adjustment Commission for
mediation. There is no specific
penalty for breach of the EEOL, but
the Minister of Health, Labor, and

Welfare has the power to request
reports from employers, and to give
employers advice, guidance, and
recommendations. If an employer
does not comply with any
recommendations provided by the
Minister, the Minister may make a
public announcement to that effect.

File a suit against the employer
based on tort (claim for
compensatory damages flowing
from the employer’s unlawful
act): An employee who has been
subject to wage discrimination on the
basis of gender can file a civil suit
against the employer and claim for:
(i) the difference between her past
wages and the wages she would have
received but for the employer’s
unlawful act; and (ii) damages for
pain and suffering.

Lawsuits regarding equal pay are
relatively rare, although there are a
handful of high profile cases where
female employees have succeeded with
claims against large Japanese companies.
Due to the economic, procedural, and
cultural barriers to litigation, an
aggrieved employee is probably most
likely to first make a complaint to the
Labor Standards Bureau.

Mio Dazai (Tokyo)

Tel: +81 3 5157 4333

mio.dazai@bakermckenzie.com

Elizabeth Ticehurst (Sydney)

Tel: +61 2 8922 5592

elizabeth.ticehurst@bakermckenzie.com
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Economic unit and equal payment

News from Mexico

The Mexican Federal Labor Law (“FLL”)
recognizes work as “a social right and
obligation” that cannot be considered as
a commodity nor be subject to
commerce. The FLL also contemplates
the principle of equal pay for equal
work. The FLL does not forbid or limit
the execution of personnel services
agreements to provide personnel to a
third party in order to participate in its
core or non-core activities, commonly
known as outsourcing. 

Notwithstanding the above, when
dealing with outsourcing companies, the
figure of intermediacy contemplated by
the FLL plays a relevant role, as to the

extent that an intermediary, is defined
as the person or entity that hires or
intervenes in the hiring for the services
of an individual to perform work for a
third party.

In practice, several Mexican companies
use outsourcing to perform certain
specialized activities that are different
from those performed by their own
employees. However, a significant
number of corporations, through
outsourcing, have their own employees
performing the same activities as those
performed by outsourced employees
but are compensating them differently. 

This situation derives from the fact
that, normally, outsourced employees
receive fewer benefits and lower
salaries than those normally paid to the
employees of the recipient of the
services (beneficiary).  It also arises
when the directly hired employees are
under a Collective Bargaining
Agreement granting substantial benefits
to which outsourced employees are not
entitled. 

Another important difference in the
compensation is derived from Profit
Sharing, which is not provided to
outsourced employees but, rather, only
to direct hires of a company.  In
Mexico, employees are entitled to
participate at a rate of 10 percent of the
Company’s annual profits. (In this
regard, Section 120 of the FLL defines
“profit” as the taxable revenue in each
company under the Mexican Income

Tax Law.)  Although outsourced
employees are entitled to participate in
the outsourcing company’s Profit
Sharing Program, its profits are
normally lower than those of the entity
benefiting from the outsourced
services.

Considering the above, isolated Courts
of Appeals from different jurisdictions
are now adopting the criteria that the
principle of equal pay in these
circumstances is not respected.  They
are finding that when a company acts as
the personnel provider for another
entity, which in turn, provides the
capital and the infrastructure required
for the production of a certain product
or services and if both entities
participate in the same process, then
from a labor standpoint such structure
shall be deemed as a single economic
unit.  Therefore, both companies shall
be responsible for the fulfillment of
labor obligations arising from the
employment relationships, considering
that the outsourcing entity providing
labor is an establishment within the
Company and that both entities
conform as a single economic unit. 

The Courts are also adopting the
criteria that even though outsourcing is
not limited or forbidden under
Mexican Legislation, when an
agreement is exclusively executed in
order to provide personnel services to
perform core activities of the
beneficiary of the services, this
agreement should be considered null

As the world becomes more global and specialization is the keystone for most cost–efficiency structures, the
question arises on whether work can be conceived as a commercial product and equal payment should be the
rule of thumb among employees performing the same activities.  The Mexican Courts have initiated a new
set of interpretations with the intention of limiting the use of specialized workforces, outsourcing companies
and economic differences among skilled personnel. 
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and void in view of the principle that
labor shall not be considered as a
commercial product. 

Even when not new, this criteria may
give employees and unions the legal
means to claim that outsourced
employees shall receive the same salaries
and working benefits as those granted by
the beneficiary of services to its own
employees (if any).  In other words, if an
outsourcing company is found to be an
intermediary that hires employees for its
client or clients, or if the personnel
services agreement is declared null and
void, legally, this would entitle

outsourced personnel to the same
benefits as those provided by the entity
receiving the personnel services and the
employees may claim from either or
both companies the payment and
compliance of all labor obligations
arising out of an employment
relationship.

Among the benefits that employees may
claim from both companies is the profit
sharing that both companies may
generate in a given fiscal year, the
benefits and compensation received by
the direct employees of the recipient of
the services working in the same

position and with the same qualifications
and the mandatory severance established
in the FLL should the employee be
terminated without just cause. 

María del Rosario Lombera (Mexico City)

Tel: +52 (55) 5279 2936

maria.rosario.lombera@bakermcienzie.com

Salvador Pasquel (Mexico City)

Tel: +52 (55) 5279 2960

salvador.pasquel@bakermckenzie.com

New vacation legislation eliminates the difference 
in accrual rates

News from the Netherlands

Introduction
As of January 1, 2012 new legislation regarding the accrual and lapsing of vacation days will come into force in
the Netherlands. The new legislation introduces a shorter period wherein statutory vacation days will lapse and
removes the difference in accrual of statutory vacation days between sick and non-sick leave. 

Most Important Changes That

Take Effect on January 1, 2012

Under the current legislation, all
accrued, but untaken, vacation days will
lapse five years after the calendar year in
which the days have been accrued. As of
January 1, 2012 statutory vacation days1

will expire six months after the end of
the calendar year in which they have
been accrued. Statutory vacation days
accrued in 2012 will therefore expire on
July 1, 2013. The new six-month
expiration period will only apply to the
statutory days. The limitation period of
five years will continue to apply to the
non-statutory vacation days as well as to

the statutory days if the employee,
within reason, has been unable to take
these days. 

The second big change regards the
accrual of statutory vacation days.
Under the current legislation,
employees on sick leave only accrue
vacation days during the last six months
of their illness period. The European
Court of Justice considered this
unlawful discrimination against sick
employees. Therefore, as of January 1,
2012, the difference in accrual of
vacation days will cease to exist. Sick
employees will accrue statutory
vacation days during the entire period

of sick leave, and not only during the
last six months of it.

Practical Consequences

The new legislation has various practical
consequences for the employer’s holiday
administration. As of January 1, 2012,
the employer must distinguish between
the following in its records:

Vacation days accrued before January
1, 2012 and still subject to the five-
year limitation period;

Statutory vacation days accrued after
January 1, 2012 and subject to the

�

�
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new six-month expiration period;

Non-statutory vacation days accrued
after January 1, 2012 and subject to a
statutory five-year limitation period,
unless other arrangements apply;

Vacation days accrued after January
1, 2012 that the employee has not
reasonably been able to take are
subject to a five-year limitation
period. 

The order in which employees take
vacation days will change. As of January
1, 2012 employees first take the
vacation days subject to the six-month

expiration period and subsequently the
vacation days subject to the five-year
limitation period. The only exception is
if the latter vacation days are due to
elapse first.

Of course, it is still – to a certain
extent – possible to deviate from the
statutory rules. Parties could for
instance agree that the employee will
not accrue non-statutory vacation days
while on sick leave or that days off sick
are regarded as non-statutory vacation
days. Another possibility is to agree that
days on which the employee is sick

during agreed upon vacation leave will
be regarded as vacation days.

Karin Bodewes (Amsterdam)

Tel: +31 20 551 7452

karin.bodewes@bakermckenzie.com

Stéphanie Spoelder (Amsterdam) 

Tel: +31 20 551 7559

stephanie.spoelder@bakermckenzie.com

1 According to Dutch Law, the statutory minimum holiday
entitlement is four times the agreed number of working
hours per week, e.g. 20 days per year on the basis of
fulltime employment. However, employers may grant
additional vacation days, so-called ‘non-statutory vacation

days’.  
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Pay equity rules in Russia

News from Russia

In particular, the Labor Code of the
Russian Federation provides that an
employee’s pay is based on the work
performed by this employee and
specifies that the remuneration of each
employee depends on the employee’s
qualifications, the complexity of the
work done, and the amount and quality
of work. Under Russian law, an
employee’s remuneration is not subject
to any upper limit, and discrimination in
establishing or altering the terms of
payment is explicitly prohibited. 
According to Article 135 of the Russian
Labor Code, each employer sets out its
own compensation system and working
conditions must meet the standards set
by the applicable labor legislation,

collective agreements, and local
normative acts of the employer. 
Furthermore, the Russian Labor Code
establishes the base principle of
prohibiting discrimination on the
grounds of gender, race, nationality,
language, social origin, property status,
place of residence, religious beliefs,
affiliations with social associations, and
other circumstances not connected with
the professional qualities of the
workers. Article 19 of the Russian
Constitution contains a similar
provision. Nevertheless, Article 3 of the
Labor Code does permit preferential
treatment for certain classes of
individuals that are viewed by the State
as requiring additional protection or to

whom an affirmative action applies.
Additionally, under Russian law, persons
who believe that they have been
subjected to discrimination related to
employment may apply to the court for
the reinstatement of their injured
rights, as well as for damages to
compensate them for financial losses
and moral harm. “Moral harm” is a
Russian legal concept similar to
“psychological suffering and distress” in
the West.

Employers doing business in Russia
should always observe some basic rules
and recommendations to avoid the risks
of employees’ claiming compensation
for discrimination. 

One of the main Russian Federation labor law principles is that of equity of remuneration for work of equal
value. This principle is supported by the International Labor Organization’s Conventions ratified during the
times of the USSR as well as effective Russian labor laws. 
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Different Salaries of Employees

Working in Different Localities

In practice, employers sometimes
establish different salaries and provide
different benefits packages to employees
who work in different localities. This
poses the question of whether such a
practice could give rise to
discrimination claims from employees
even if the difference in pay is based on
the different costs of living and different
situations on the labor market (i.e. rate
of unemployment) in the different
localities.

In general, Russian labor law and court
practice do not give a definitive answer
to these questions. On the one hand,
this practice is generally accepted in
Russia, to the extent that all major
Russian employers that hire people in
different locations adhere to this
approach and adjust their compensation
policies to local market trends.
Moreover, the State itself de-facto
supports it by establishing the obligation
of employers to pay special increments
to the salaries of employees working in
the so-called areas of the Far North and
other localities with abnormal climatic
conditions, and provide other special
benefits to these employees. 

On the other hand, we must remember
that the Russian Labor Code in Article 3
directly prohibits the granting of
advantages on the basis of circumstances
not connected with an employee’s
qualification. Therefore, the above
practice could theoretically be viewed as
discriminatory. To mitigate this, most
diligent employers when setting out
base salaries for employees at different
locations separate positions by structure
(departments, divisions, offices,
branches) located in different areas. 

As a separate note, under Russian labor
rules, employers are obligated to issue a
special document called “staffing
schedule” which contains a list of all job
positions at the company and the
amount of the base monthly salary as

well as the amount of any increment to
be paid to employees working in each
job position. Prudent employers do not
show all positions in one staffing
schedule, but create separate staffing
schedules for each division and/or
other structure at a location. In a
dispute, such employers may prove that
employees working in the same job
positions in the same structure are
granted equal remuneration and can
easily explain the difference in salaries
of employees working in different
structural subdivisions by the different
cost of living and different market
conditions in different locations.  

Different Salaries for Employees

Holding Equal Positions

In Russian court practice, the vast
majority of courts maintain the stance
that employees occupying the same or
similar job positions are usually doing
the same work, and, therefore, should
be compensated equally. Since the
amount of compensation to be paid to
an employee employed in a particular
job position must be indicated in the
staffing schedule, an employee may
claim that they are being discriminated
against in cases where they learn that
their colleagues working in the same
job position receive a more generous
remuneration. If an employer
establishes different salaries for

employees occupying the same job
positions, it may risk that employees’
claims of discrimination are to be
recognized by the court as substantial. 

The main reason for employers
establishing different compensation
levels for employees is an employee’s
qualifications, work experience at the
particular company and in the
particular position, efficiency at work,
etc. However, to further reduce the
risks of discrimination claims, the
employer should focus on the internal
documentation regulating the
compensation system, i.e. local
normative acts on the compensation
system, staffing schedules, job
descriptions, etc.

It is important that an employer avoid
establishing equal positions with
different compensations and/or
establishing a salary range for equal
positions. For this purpose the company
may establish a staffing system with a
differentiation of positions (senior,
middle-level, and junior positions). In
other words, the employer should
create a system of job positions/groups
depending on the complexity of the
work for the purposes of
standardization of the labor
compensation system and establishing
the amounts of remuneration for a
particular position. 



Gender equality in the boardroom: 
a Pan-European overview

News from the United Kingdom

The purpose of this update is to
summarise the requirements and goals
for achieving a greater number of
women on boards, as well as to provide
practical steps for compliance.

Why is Change Needed?

Although, in the UK, the number of

women and men in the workforce as a
whole is almost equal, the proportion of
women in senior management and
board-level roles is very low (of FTSE
350 companies, currently only 242 of
2742 board seats are held by women).
At the current rate of change, it is
estimated that it will take more than

This is not just a UK issue. Many
jurisdictions across Europe have
introduced or are considering legislation
to deal with the underrepresentation
of women at the senior management
level. This briefing focuses on the
requirements in a number of key
jurisdictions.

With the September deadline having passed for FTSE 350 companies to announce targets for the number 
of women on their boards, the focus on gender parity in the boardroom has never been stronger.
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The compensation system for employees
may be formed by establishing benefits
for employees depending on their
qualifications, work experience, and
performance. This approach may help an
employer to explain or justify the
difference in compensation and benefits
of employees holding similar positions at
the company. 

Frequently, employers aim to include
provisions in the employment
agreement stipulating reduced salary
and benefits during the probation
period. This approach contradicts
Russian legislation and may also lead to
labor disputes.

An employer also should keep in mind
that a discrimination problem may not
appear automatically. The issue may be
raised by a relevant regulatory authority
(labor inspectorate), which may disclose
discrimination during an audit.
Alternatively, it may be raised by
employees. Irrespective of the initiating
party, the outcome may be the same:
the employing company will have to

bring the compensation and benefits of
its workers to some more or less
uniform level. In addition, if an
employee or a group of employees
bring a discrimination case in court,
which is specifically allowed in Article 3
of the Labor Code, they may also be
entitled to compensation for moral
harm. In addition to litigation costs, this
may involve additional material
expenses for the employer.

Gender Discrimination in

Payment for Work

In accordance with international
normative acts, employers are obliged
to provide pay equity between the
genders. International Labor
Organization Convention No. 100
“Concerning Equal Remuneration for
Men and Women Workers for Work of
Equal Value” has been ratified by the
USSR in 1957 and is effective in Russia.
Under this Convention, the countries
that ratified it must observe the
principle of equal compensation to men
and women for work of equal value.

This principle applies to all types of
remuneration for work including base
salaries, additional payments, bonuses,
and other types of payment. 

Generally, the principle of gender
equality in remuneration for work also
implies that the employer should
provide equal employment conditions
for such employees, equal conditions
for evaluation of their work, and for
promotion. In practice, some employers
may prefer to promote men to senior
positions rather than women; in Russia,
however, court cases on gender
discrimination in the workplace are
extremely rare. 
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seventy years to achieve gender balanced
boardrooms in the UK’s largest 100
companies.

The UK Position

Lord Davies’ recent report, ‘Women on
Boards’ (published in February 2011),
sets out a number of recommendations
for FTSE 350 companies to increase
female board-level participation,
including:

Targets: announced targets for the
percentage of women on FTSE 350
boards in 2013 and 2015 in
September 2011. FTSE 100 boards
should aim for a minimum of 25
percent by 2015.

Disclosure: disclosing annually the
number of women in board and
senior executive positions, and in the
organisation as a whole, together
with “meaningful information” about
the company’s appointment process.

Recruitment: considering the
appointment of women from outside
the corporate mainstream and
considering whether any non-
executive board positions can be
advertised.

Other recommendations include the
possibility of amending the Corporate
Governance Code to require listed
companies to establish a boardroom
gender diversity policy (and disclose
details of this annually).

Although the report adopted a middle
ground by suggesting targets, rather than
imposing quotas, more prescriptive
measures may follow if insufficient
measures are made. Boards are therefore
faced with increasing the number of
women at board-level in a relatively
short period of time, and in
circumstances where the pool of senior
female talent may not exist for reasons
outside of their control, or face the
prospect of more stringent measures.

The use of new positive action
provisions in the Equality Act 2010 may
be a means of bridging this gap
(although it is not without its own
risks), together with the other practical
steps set out on page 24.

Practical Steps to Compliance

Many UK and multinational employers
have already taken a number of steps to
identify and retain female talent, but
generally the reasons for under-
representation are complex and not easy
to solve. The recommendations in the
Davies Report are a useful starting
point, suggesting that appointments
might periodically be advertised, the
pool of candidates could be widened,
and women should be given the
opportunity to obtain relevant
experience, for example through non-
executive directorships in other
organisations and in the charity not for
profit sectors. Executive search firms
can also play a key role in ensuring there
is a diverse pool to select from. Many
larger employers have already adopted
mentoring schemes, but given mixed
reports as to their success, they may
wish to think more creatively about
what has and has not worked, and help
those who act as mentors to take on
more of a sponsor role. There is not
necessarily a one-size-fits-all solution,
however, and companies will need to
review their own situation and the
success of any existing programmes, to
identify approaches most likely to work
for them in the UK and all of their
relevant markets. Employers who wish
to review their data about women in the
senior talent pool to establish where the
underrepresentation lies may also want
to seek advice on how to do so and
maintain privilege in the result.

In the UK, the Equality Act 2010 allows
employers to take positive action in
recruitment or promotion to address
diversity issues, provided that certain
specific criteria are met (for example,
the successful candidate is “as qualified

as” the other candidates, and the
employer does not have a policy of
routinely promoting persons with a
particular protected characteristic).
However, there is currently considerable
uncertainty about how companies will
be able to comply with these
requirements in practice: until this
uncertainty is resolved, employers may
be reluctant to rely upon positive action
to promote greater numbers of women
to board roles.

Positive action is also permitted in
Sweden, Italy, France and Spain,
although specific legal advice should be
sought before relying on any positive
action provisions in these jurisdictions.

The European Picture

European Commission

In March 2011, the Commission
called on publicly listed companies
within the EU to voluntarily sign a
pledge to increase the percentage
of women on corporate boards to
30 percent by 2015 and to 40
percent by 2020. The Commission
will assess the impact of this in
March of 2012 before considering
whether regulation at European
level is required. A Recent Green
Paper on an EU Corporate
Governance Framework has also
asked whether companies should
be required to “ensure a better
gender balance on boards.” These
steps provide a clear indication
that, notwithstanding national
regulation and legislation, there is
movement at European level
towards the imposition of quotas.

�

�

�
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Conclusion

The issue of women on boards is a hot topic

which does not look as though it will

be going away. With deadlines approaching

in a number of jurisdictions, companies

should be taking steps at the earliest

opportunity to address any imbalance.

Failure to do so may result in potential legal,

financial or reputational risks. In addition,

given that the topic is under scrutiny at a

European level, failure to meet national

targets at this stage could result in stricter

quotas being imposed across Europe.

Aside from the potential legal risks of

addressing greater female board

participation highlighted above, companies

who fail to diversify their boards

may suffer a competitive disadvantage.

Boards work at their best when there is

a diversity of skills and backgrounds with

statistical evidence suggesting that

companies with more women directors can

expect an increase in profitability, a

greater focus on corporate governance, and

a reduced risk of insolvency. Provided

the pool of talent is there to draw from, it

should be a win:win.
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California requires supply chain disclosures

News from the United States

manufacturers required to disclose
efforts to eradicate slavery and human
trafficking. If the retail seller or
manufacturer has an internet website,
the bill also requires the retailer or
manufacturer to post its disclosure with
a “conspicuous and easily understood
link” describing its human trafficking
and slavery eradication efforts or lack
thereof. If the retail seller or
manufacturer has no internet web site,
it is required to give consumers
written disclosure within 30 days of
receiving a written consumer request.

Economic Recessions Heighten

the Risks of Exploitation

In 2000, the United States enacted the
Victims of Trafficking and Violence
Protection Act of 2000 and established
an Interagency Task Force to Monitor
and Combat Trafficking. Despite efforts
to eradicate this global plight, the U.S.
Department of Labor in September
2009 released a report required by the
Trafficking Victims Protection
Reauthorization Acts of 2005 and 2008
which named 122 imported goods from
58 countries believed to be produced by
forced labor or child labor in violation

Directly covered companies are those
that define themselves as “retail sellers”
or “manufacturers” in their principal
business activity code as reported on the
entity’s tax return filed with California,
that “do business” in California and that
have at least US$100,000,000 in
worldwide gross receipts.

The bill, known as the California
Transparency in Supply Chains Act of
2010 and found at Section 1714.43 of
the California Civil Code, also requires
the California Franchise Tax Board to
make available to the California Attorney
General a list of retail sellers and

Nothing more tragically represents the most egregious forms of pay inequity than the exploitation of
children and forced labor through human trafficking and slavery. Effective January 1, 2012, California law
will require covered retail sellers and manufacturers to disclose their efforts to eradicate slavery and human
trafficking from their direct supply chains for tangible goods they offer for sale. 
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of international standards. In its recently
published 2011 report, the Department
of Labor updated its List of Goods
Produced by Child Labor or Forced
Labor, identifying even more: 130 goods
from 71 countries around the world
made by forced labor and/or child labor.
Such goods include common agricultural
goods such as tobacco, cotton,
sugarcane, coffee and cattle;
manufactured goods such as bricks,
garments, carpets and footwear; and
mined and quarried goods such as gold,
diamonds and coal.

In its 2011 report, the U.S. Department
of Labor noted with alarm that
sweatshops are neither a thing of the past
nor limited to developing countries,
finding that it exists in the United States
as well as other developed countries.
Citing estimates by the International
Labour Organization (ILO), the U.S.
Department of Labor noted that 12.3
million people are trapped in forced
labor worldwide and that approximately
215 million children are working as
child laborers--115 million of whom
participate in hazardous labor.

California Reacts by Requiring

Larger Retail Sellers and

Manufacturers to Disclose

Specific Measures 

The United States is the world’s largest
importer but there have been fewer than
forty U.S. federal enforcement actions
on record in the past 80 years. In
response, California has pulled the cover
back, requiring larger retail sellers and
manufacturers doing business in
California to disclose to consumers their
efforts to supply products free from the
taint of slavery and trafficking. This
statute is not limited to those retail
sellers and manufacturers headquartered
in California, but instead extends to
those merely “doing business” within
California as long as they have US$100
million dollars in worldwide gross
receipts.

The new California law requires that the

disclosure shall, at a minimum, state to
what extent, if any, the retail seller or
manufacturer does each of the
following: 

Engages in verification of product
supply chains to evaluate and address
risks of human trafficking and
slavery. The disclosure must specify if
the verification is not conducted by a
third party;

Conducts audits of suppliers to
evaluate supplier compliance with
company standards for trafficking
and slavery in supply chains. The
disclosure must specify if the
verification is not an independent,
unannounced audit.

Requires direct suppliers to certify
that material incorporated into the
product complies with the laws
regarding slavery and human
trafficking of the country or counties
in which they are doing business;

Maintains internal accountability
standards and procedures for
employees or contractors failing to
meet company standards regarding
slavery and trafficking; and

Provides company employees and
management, who have direct
responsibility for supply chain
management, training on human
trafficking and slavery, particularly
with respect to mitigation risks
within the supply chain of products.

Although the California statute itself
does not define human trafficking or
slavery, the history suggests that it will
look to the definition under the
International Labor Convention No.
182 on child labor and 18 USC Chapter
77 on “forced labor.” Specifically,
prohibited child labor includes the sale
and trafficking of children; debt
bondage and serfdom; forced or
compulsory labor; use, procuring or
offering of children for prostitution or
pornographic performances; use,

procuring or offering of a child for illicit
activities including use in armed conflict
or drug trafficking; or work which is
likely to harm the health, safety or
morals of children. This last category is
obviously intended to cast a wide net for
the protection of children from
exploitation. Forced labor includes
providing or obtaining labor or services
by means of 1) force, threat of force,
physical restraint or threat of physical
restraint; 2) serious harm or threats of
serious harm; 3) abuse or threatened
abuse of law or legal process, or 4) any
scheme, plan or pattern intended to
cause the person to believe that if
he/she did not perform such labor or
services that person or another person
would suffer serious harm or physical
restraint. 

A similar bill is pending in the U.S.
House of Representatives (HR 2759),
known as the Business Transparency on
Trafficking and Slavery Act. This
proposed federal law would amend
Section 13 of the Securities and
Exchange Act of 1934 and require
companies to include in their annual
reports to the SEC a disclosure
describing any measures the company
has taken during the year to identify and
address conditions of “forced labor,
slavery, human trafficking and the worst
forms of child labor” in the company’s
supply chains.  

Increasing Legislative 

Social Responsibility

The California Transparency in Supply
Chains Act of 2010 is only the most
recent in a host of statutes putting the
spotlight on responsible supply chain
practices. With limited exception, for
years labor compliance within the global
supply chain had been largely, and
practically speaking, a matter of
voluntary Corporate Social
Responsibility (CSR), largely driven by a
positive sense of good global corporate
citizenship or a negative concern of
corporate vilification by consumer
activists, non-governmental

1.

2.

3.

4.

5.
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organizations (NGO’s) or branding
concerns. Corporate responsibility in the
supply chain, however, is no longer an
option. Covered retail sellers and
manufacturers will now be statutorily
required to act or be required to self
report that they have chosen to turn a
blind eye. This statute joins an increasing
list of U.S. laws legislating responsible
sourcing. Although the Smoot-Hawley
Tariff Act has prohibited importation
into the United States of goods made
with forced labor or convict labor since
1930, it has broad exceptions and is
focused more on protecting American
manufacturers from unfairly priced
goods as opposed to protection of
consumers from tainted goods. The
federal Lacey Act also bans U.S.
importation of illegally sourced fish,
wildlife, plants and products such as
illegally sourced timber and wood
products. In addition, laws are increasing
requiring due diligence and disclosures
related to companies’ supply chains. The
recently enacted federal Dodd-Frank Act
requires companies that use coltan,
cassiterite, gold, wolframite or their
derivatives or other minerals financing
conflict in the Democratic Republic of
the Congo or an adjoining country to
disclose the origin of those minerals.
California has passed a similar conflicts
mineral law.  

Watch the Company You Keep

Unless your company does not care
about having to disclose that it has taken
no measures to ensure that it is not
knowingly or inadvertently promoting
slavery and human trafficking in its
supply chain, your company has until
January 1, 2012 to verify, audit, obtain
certifications, and conduct internal
accountability of its suppliers, and to
train its supply chain management in
eliminating illegal child or forced labor
within its supply chain.  The exclusive
remedy of the statute is an action
brought by the State Attorney General
for injunctive relief, but nothing limits
remedies available for violations of any
other state or federal law. 

In reality, the teeth of this statute lies
with the consumer in not only its buying
power, but also statutory consumer
claims that can and have been brought
under California Business and
Professions (“B & P”) Code Section
17200 for unfair business practices and
Section 17500 for false advertising.  In
describing and disclosing their efforts to
eradicate slavery and human trafficking
on its webpage or in response to
consumer inquiries, companies must
avoid purporting to be a better “global
corporate citizen” in its supply chain

than it is in practice. Companies should
not casually purport to adopt various
“international standards” unless and until
they fully understand their requirements
and are prepared to embrace, audit and
monitor their supply chain for
compliance. Some seemingly innocuous
“feel good” references to some
international standards could
inadvertently represent to consumers
that the company does not permit its
suppliers to engage in “at will”
employment, to require (ie. “force”)
overtime even if paid in compliance with
overtime laws, or to even lawfully
oppose a union organizing drive even
where such actions are otherwise lawful.
Because the remedy for violations of B &
P Section 17200 and 17500 can be
“disgorgement of profits,” it puts a
premium on 100 percent accurate
website postings and disclosures.

Say What You Mean and 

Mean What You Say

For those covered companies that wish
to disclose that they have in fact taken
measures to eradicate human trafficking
and slavery in their supply chains, there
is work to be done beyond merely
drafting the website policy. Before
posting their supply chain disclosures on
their websites, covered companies
should conduct due diligence of their
intake procurement processes, including
verification protocols, audit processes,
supplier certifications including what the
supplier has done to ensure that material
incorporated into its products complies
with anti-trafficking and slavery laws,
adoption of internal accountability
standards and procedures for those
suppliers failing to meet company
standards, and procurement training, or
be prepared to disclose on its website
that it is lacking in one or more areas.
Companies should review and
potentially modify their supplier
agreements, purchase orders, and any
Supplier Codes or corporate social
responsibility (CSR) policies to ensure
that they in fact require what the
covered companies represent they do on
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their websites, including whether audits
and verifications, if any, are independent
and unannounced.  

Even for those companies not directly
covered by the new California
Transparency in Supply Chain Act,
companies around the world should

expect that they will be receiving
requests for certifications and
verifications as well as increasing audits
from their customers that are covered
up the supply chain. The new California
statute now squarely makes practices of
suppliers thousands of miles away, a
California legal compliance issue.
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EU diversity initiatives put companies 
on a tightrope

News from the United States

percent by 2013. Other EU
jurisdictions, such as France, already
have adopted laws containing
mandatory minimum requirements for
representation of women on corporate
boards.

These initiatives may have an impact in
the U.S. as EU companies with U.S.
operations review promotion practices
and consider measures to increase
women managers which encompass
employees working in the U.S.
Implementing preference programs or
quotas in the U.S., however, can put
companies on a tightrope. On the one
side lies the risk of creating adverse
evidence that can be used by current
female employees in gender
discrimination lawsuits. On the other
side is the risk of reverse discrimination
lawsuits by male employees who may
have been denied the promotion or
career advancement opportunity.  This
paper examines the legal framework
for the adoption of voluntary
affirmative action plans in the U.S. and

offers practical suggestions to help
foreign employers with U.S. operations
implement diversity goals and minimize
legal risks under federal anti-
discrimination laws.

U.S. Anti-Discrimination Laws

and the Legal Framework for

Voluntary Affirmative Action

Plans

U.S. anti-discrimination laws protect
applicants and employees from
discrimination on the basis of protected
characteristics. In particular, Title VII of
the Civil Rights Act of 1964 makes it
illegal for a covered employer to “fail or
refuse to hire or to discharge any
individual, or otherwise to discriminate
against any individual with respect to his
compensation, terms, conditions, or
privileges of employment, because of
such individual’s race, color, religion,
sex, or national origin.”  42 U.S.C.
§2000e-2(a)(1). In addition, the statute
makes it unlawful for an employer to
“limit, segregate, or classify his

Research from the 2011 Grant Thornton
International Business Report reveals
that women currently hold 20 percent of
senior management positions globally,
down from 24 percent in 2009, and up
just 1 percent from 2004. Some
governments are stepping in and
pressuring for greater female
representation in corporate leadership
positions.

This March, the European Commission
called on publicly listed companies
within the EU to voluntarily sign a
pledge to increase the percentage of
women on corporate boards (to 30
percent  by 2015 and 40 percent by
2020).  The Commission will assess the
impact of this action in March 2012 and
explore policy options for targeted
measures if no sufficient progress is
achieved. Earlier this year, Germany’s
top 30 companies listed on Frankfurt’s
DAX index similarly pledged to set
company-specific goals to promote more
female managers and to increase female
representation on their boards by 30

Both EU countries and the U.S. have laws which prohibit discrimination against women and other
minorities.  Notwithstanding many companies’ commitment to diversity, women remain a minority when it
comes to representation in senior management and on Boards of Directors.  
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employees or applicants for employment
in any way which would tend to deprive
any individual of employment
opportunities or otherwise adversely
affect his status as an employee, because
of such individual’s race, color, religion,
sex, or national origin.”  42 U.S.C.
§2000e-2(a)(2). Employers who violate
Title VII are subject to damages,
including backpay, frontpay,
compensatory and punitive damages,
injunctive relief, and attorneys’ fees and
costs. Through its express language, Title
VII discourages employers from
implementing affirmative action
programs that preference minority
groups and therefore inherently
discriminate against men “because of ”
their sex. At the same time, in an effort
to overcome the effects of past or
present practices, policies, or other
barriers to equal employment
opportunity, employers sometimes
voluntarily adopt affirmative action plans
that give preferential treatment to
minorities1. Such plans take varied forms
and may include programs addressing
various employment practices, including
hiring, training, retention, and
promotion.

While employers adopt voluntary
affirmative action plans for laudable and
legitimate business reasons, affirmative
action is highly controversial and
employees in majority groups can
challenge such actions under Title VII. In
these cases, employees in majority
groups claim that they were denied
specific benefits or opportunities based
on their race or sex in violation of Title
VII’s anti-discrimination provisions.
Accordingly, employers must exercise
caution when adopting and
implementing voluntary affirmative
action plans and comply with Equal
Employment Opportunity Commission
(“EEOC”)2 guidance and Supreme
Court precedent.

EEOC Guidelines

The EEOC encourages voluntary
affirmative action and diversity efforts to

improve opportunities for minorities in
order to carry out the Congressional
intent embodied in Title VII.  According
to the EEOC, “persons subject to Title
VII must be allowed flexibility in
modifying employment systems and
practices to comport with the purposes”
of the statute. The EEOC has
promulgated Guidelines on Affirmative
Action that offer companies a safe
harbor from reverse discrimination
claims under Title VII based on an
affirmative action plan.  While these
guidelines do not have the force of law,
they are entitled to judicial deference to
the extent they are persuasive.

The safe harbor guidelines provide that
voluntary affirmative action may be
taken when: (1) an analysis reveals that
existing or contemplated employment
practices are likely to cause an actual or
potential adverse impact; (2) a
comparison between the employer’s
workforce and the appropriate labor
pool reveals that it is necessary to
correct the effects of prior
discriminatory practices; and (3) a
limited labor pool of qualified
minorities and women for employment
or promotional opportunities exists due
to historical restrictions by employers,
labor organizations, or others. To qualify
for the safe harbor under these
guidelines, the employer must: (1)
conduct a reasonable self-analysis of
current employment practices; (2) have
a reasonable basis for concluding that
action is appropriate; and (3) take
reasonable action in accordance with the
plan.  29 C.F. R. § 1608.4. If employers
use good faith in attempting to meet
these criteria, they can claim a safe
harbor for their affirmative action
programs (at least before the EEOC).

Supreme Court Precedent

While understanding EEOC guidance is
a must, as a practical matter, affirmative
action law in the U.S. has been
primarily shaped by Supreme Court
decisions. In the pivotal case, United
Steelworkers of American v. Weber, 443 U.S.

193 (1979), the U.S. Supreme Court
identified criteria that a voluntary
affirmative action plan must meet to
withstand a reverse discrimination
challenge under Title VII. In Weber, the
Supreme Court upheld a voluntary plan
adopted by Kaiser Aluminum and its
union to target the effects of prior
discrimination by craft unions, which
had denied blacks training
opportunities. To increase the number of
black craft employees, the company
created a new training program along
with two seniority lists – one for white
employees and the other for black
employees. The voluntary plan imposed
a 1:1 white to black ratio, meaning that
for every white trainee selected for
training, a black trainee was required as
well. The plan provided that these
preferences would last until the plant’s
percentage of black skilled craft workers
approximated the percentage of blacks
in the local labor force.

In upholding the plan, the Court noted
that while Title VII prohibits
discrimination against minority and
nonminority groups, “Congress did not
intend to limit traditional business
freedom to such a degree as to prohibit
all voluntary, race-conscious affirmative
action.”  According to the Court, the
following requirements must be met
before a voluntary affirmative action
plan may be considered legally
permissible: (1) the plan must further
the purpose of Title VII by breaking
down patterns of racial segregation and
hierarchy; (2) must open employment
opportunities for minorities in
professions that have traditionally been
closed to them; (3) must not
unnecessarily impede the interests or
preclude the advancement of majority
employees; and (4) must be temporary
in duration (i.e., not intended to
maintain racial balance, but simply to
eliminate a manifest racial imbalance).

The Supreme Court examined its
second major workplace affirmative
action plan almost a decade later in
Johnson v. Transp. Agency, Santa Clara
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County, Cal., 480 U.S. 616 (1987).
There, a transportation agency adopted a
voluntary affirmative action plan
designed “to achieve a statistically
measurable yearly improvement in
hiring, training and promotion of
women and minorities…in all major job
classifications where they were
underrepresented.”  The plan did not
require (or permit) quota-based hiring
and promotion, but did allow the
consideration of the sex of an applicant
as a factor when hiring and promoting to
remedy low percentages of women and
minorities in the agency as a whole and
in several job categories.  When a female
employee was selected, a male employee
who had received a higher rating in the
interview process brought suit under
Title VII.

In concluding that the plan did not
violate Title VII, the Court reaffirmed
that “an employer seeking to justify the
adoption of a [voluntary affirmative
action] plan need not point to its own
prior discriminatory practices, nor even
evidence of an ‘arguable violation’ on its
part.” Rather, it need point only to a
“conspicuous…imbalance in traditionally
segregated job categories.” The Court
also established that “a comparison of the
percentage of minorities or women in
the employer’s work force with the
percentage in the area labor market or
general population is appropriate in
analyzing jobs that require no special
expertise….” In contrast, where jobs
require special training, the proper
“comparison should be with those in the
labor force who possess the relevant
qualifications. ”3

The Supreme Court’s more recent
decision in Ricci v. DeStefano, 129 S. Ct.
2658, 2671 (2009), also is worth noting.
In that case, the City of New Haven,
Connecticut decided not to certify
results of a test adopted to rank
firefighters for promotion after the
examination resulted in
disproportionately higher number of
white applicants than minority
applicants. When the city, fearing

disparate impact liability under Title VII,
scrapped the test and did not fill the
positions, a group of white and Hispanic
applicants sued, claiming a violation of
Title VII and of the equal protection
clause. The Court clarified that before
an employer can engage in intentional
discrimination and take affirmative
action to avoid or remedy disparate
impact on minority employees or
applicants, the employer must have a
“strong basis in evidence” to believe it
will be subject to liability under federal
or state anti-discrimination statutes if it
fails to take the race conscious
discriminatory action.

Ricci did not specifically address the
parameters of employers’ consideration
of race and gender in voluntary
affirmative action programs under Title
VII. Nor did the majority opinion cite
to Weber or Johnson (even though the
parties’ legal briefs and the dissenting
opinion made arguments that expressly
relied on these cases as precedent).
Accordingly, while the ultimate impact
of Ricci on voluntary affirmative action
remains uncertain, for now, existing
Supreme Court precedent in that area
should continue to control. At the same
time, language in the opinion, coupled
with the current composition of the
Supreme Court, suggest that the
pendulum is swinging away from

approval of affirmative action and
towards a more “colorblind” system in
the U.S.

Practical Considerations for 

EU Employers Seeking to 

Adopt Voluntary Affirmative

Action Plans

Analyze  Whether There is a Manifest
Imbalance

As an initial matter, an employer should
analyze – internally or with the
assistance of an outside expert –
whether a manifest imbalance exists in
the workforce. The mere belief that
women are underrepresented in the
workforce is not a sufficient basis to
support the implementation of a
voluntary affirmative action plan, nor is
a post-hoc rationalization defense.
Rather, an employer must perform a
statistical comparison before adopting
such a plan.

Employers should keep in mind that
while identifying a manifest imbalance
does not support a prima facie case
under Title VII or otherwise concede
liability under federal anti-
discrimination laws, it does require the
employer to concede past disparities in
its treatment of women as compared to
male employees. Such a concession can
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undermine the employer’s ability to
defend its past practices against claims by
current female employees. Moreover,
even when the employer makes changes
to existing employment practices, if
those practices have a lingering effect on
pay, they are subject to the Lilly
Ledbetter Fair Pay Act and there remains
two years of trailing liability for back pay
for the class of female employees.

Protect the Analysis

In deciding whether to undertake a
statistical comparison or analysis of its
workforce, the employer should consider
at the outset whether its analysis will be
discoverable and used to support a
discrimination lawsuit by female
employees in the current workforce.By
retaining attorneys to provide advice
based on such analysis, employers may
be able to structure the analysis to
protect it from disclosure. There are
three privileges that, depending on the
circumstances, may apply:  the attorney-
client privilege, the attorney work
product doctrine, and the self-critical
analysis privilege. At the same time,
employers should understand that if the
adoption or application of the voluntary
affirmative action plan is challenged in a
reverse discrimination lawsuit, as a
general rule, the employer cannot use
the analysis as a basis for changes to its
employment practices without losing its
privileged status.

Ensure Flexibility and Avoid

Making Minority Status a

Determinative Factor

Flexible implementation of voluntary
affirmation action plans is more likely to
comply with anti-discrimination laws
than strict adherence to mechanical
criteria and procedures. For example,
employers should not award a certain
number of “points” to a female applicant
simply because she is female. Point
systems and other similarly arbitrary
systems used to qualify applicants can
easily result in the hiring of a candidate
who is otherwise under-qualified simply

because a minority characteristic gave
the candidate more total points than a
more qualified, non-minority candidate.
Rather, minority status should only be
used as a “plus factor,” and not assigned
an arbitrary value. Moreover, employers
should not use gender or other
protected categories as the
determinative factor in making hiring
decisions or promotional decisions
within the context of its plan, but rather
consider gender as one of many factors
in the decision.

Periodic Monitoring

Voluntary affirmative action plans and
other remedial measures should be
monitored periodically to determine
whether the manifest imbalance has
been corrected. As noted by the
Supreme Court, voluntary affirmative
action plans will not be valid unless they
are adopted as a temporary measure to
eliminate a manifest imbalance in the
workplace.  Accordingly, in adopting
such plans, employers should identify
the imbalance, make a specific plan to
address the imbalance, and outline a
timetable or define success. In addition,
employers should commit in its plan to
revisit the manifest imbalance analysis to
determine whether there remains a
need to continue the plan.

Other Considerations to 

Achieve Diversity

Potential Defense Based on FCN Treaties

International employers attempting to
navigate U.S. constraints on voluntary
affirmative action plans also should
consider the availability of Friendship,
Commerce and Navigation  (“FCN”)
treaties as a defense to reverse
discrimination claims under U.S. law.
These treaties often allow foreign
companies to engage within the U.S.
certain employees “of their choice.”
While there is an apparent conflict
between the “of their choice” language
and the anti-discrimination mandates of
Title VII, these treaties may provide

U.S.-incorporated companies greater
protection for certain employment and
assignment decisions made by their
foreign parent. 

Whether a company can invoke the
protections of a treaty or agreement
depends in the first instance on the
language of the treaty.  In Sumitomo Shoji
America, Inc. v. Avagliano, 457 U.S. 176
(1982), the Supreme Court held that the
FCN treaty between the United States
and Japan did not exempt wholly owned
American subsidiaries of Japanese
companies from Title VII. According to
the Court, the language of the treaty,
confirmed by its negotiating history,
compelled the conclusion that a
company’s place of incorporation would
control the applicability of the treaty.
Because Sumitomo was incorporated
under New York law, it was a company
of the U.S. rather than of Japan.
Sumitomo, however, does not resolve all
issues of treaty interpretation. Indeed,
the Supreme Court expressly reserved
judgment on whether a similar
interpretation would apply to FCN
treaties between the United States and
other countries, reasoning that other
treaties, “although similarly worded,
[might] have different negotiating
histories.”

Moreover, lower courts have held that
an American subsidiary of a foreign
parent might assert its parent’s treaty
rights if, for example, the parent
company dictated the subsidiary’s
discriminatory conduct, or the two
entitles share a common identity or are
otherwise considered an “integrated
enterprise.”  For example, in Fortino v.
Quasar Co., 950 F.2d 389 (7th Cir. 1991),
Quasar, a division of a U.S.-
incorporated company owned by a
Japanese corporation, discharged its
American executives and gave
preferential treatment to executives sent
temporarily to the United States by the
Japanese parent. The Seventh Circuit
held that Quasar could invoke the
Japanese FCN Treaty because the parent
company directed Quasar’s actions.
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Conclusion

While the adoption of voluntary affirmative

action plans in the U.S. raises complex

issues, by working with competent local

attorneys and consultants, EU employers

can adopt measures to increase diversity

among their employee ranks in the U.S. in

order to implement diversity goals imposed

by their home governments or other

organizations. At the same time, employers

can improve diversity within their

organizations by developing and

implementing a robust diversity policy and

practices and by adopting gender-neutral

policies that promote flexibility and diversity

in the workplace.

Douglas Darch (Chicago)

Tel: +1 312 861 8933

douglas.darch@bakermckenzie.com

Ryan Vann (Chicago)

Tel: +1 312 861 2588

ryan.vann@bakermckenzie.com

1 Voluntary affirmative action plans are distinguishable from
mandatory affirmative action plans in that they are
voluntarily implemented by private employers. Mandatory
affirmative action plans are required for federal contractors
and subcontractors. The United States Office of Federal
Compliance Programs oversees the administration of
mandatory affirmative action plans for government
contractors and subcontractors. Employers considering
implementing voluntary affirmative action plans may be
well-served to review affirmative action plans adopted by
federal contractors.

2 The U.S. Equal Employment Opportunity Commission
(EEOC) is responsible for enforcing Title VII and other
federal laws that make it illegal to discriminate against a job
applicant or an employee because of a protected
characteristic (i.e., sex). The EEOC has the authority to
investigate charges of discrimination against employers who
are covered by the law.  

3 The most recent affirmative action cases decided by the
Supreme Court, Grutter v. Bollinger, 539 U.S. 306 (2003),
and Gratz v. Bollinger, 539 U.S. 244 (2003), approved
diversity as a justification for voluntary measures in the
college admissions context under a constitutional analysis.
In the private employment sector, courts continue to utilize
the traditional Title VII framework established in Weber to
analyze voluntary, remedial affirmative action plans.

Ensuring organizational responsibility
for diversity and inclusion (i.e.,
Chief Diversity Officer);

Supporting community and national
organizations committed to the
advancement of minority groups;

Developing partnerships with
organizations that help link
businesses operated by women and
other minorities with large
corporations;

Using resumes without names for
initial review;

Ensuring a diverse slate for key
positions and having candidates
interviewed by a diverse panel of
reviewers;

Adopting diversity performance
accountability measures for
executives (i.e., awarding bonuses
based on success in measured
improvements in several areas such
as hiring a diverse workforce and
creating a welcoming environment
for all employees); and

Monitoring minority and female
employee satisfaction levels and
employee participation rates in
diversity  education.

Employers also should consider
adopting gender neutral policies and
practices that facilitate and support an
individual’s desire to be successful in the
workplace. For example, employers can
implement policies such as flex-time,
telecommuting, offering childcare
services, and other policies to encourage
women to remain in the workforce.

Companies also must assess whether the
employment practices are covered by the
treaty.  Some courts have found that even
broadly worded treaties do not entitle a
foreign company operating in the United
States to select among American citizens
on the basis of their age, race, sex,
religion, or national origin. Likewise,
courts construing the scope of particular
FCN treaties have determined that the
protection they extend is only the right
of foreign companies covered by the
treaty to prefer citizens of their own
countries for executive, management,
and other identified positions and does
not entitle a foreign company to
discriminate on the basis of race, sex,
age, or any other protected class. Thus,
the extent to which FCN treaties can be
used to protect foreign companies from
lawsuits under U.S. anti-discrimination
laws depends on numerous factors.

A Viable Alternative: Promoting Diversity 
in the Workplace

Given the numerous challenges inherent
in implementing a voluntary affirmative
action program in the U.S., companies
often rely on other measures to promote
a diverse workforce. Companies can
explore changes to their workplace to
make it one that embraces diversity in
approach, in culture and in opportunity.
Creating a culture of inclusion and
respect for diversity is critical to the
success of any diversity initiative.
Components of a  successful diversity
policy include a commitment from
senior leadership, an understanding of
the business case for diversity, actionable
goals, accountability and oversight by
senior leadership and a commitment to
training, education and regular
communications around the strategy.
Companies have adopted a variety of
measures to implement their diversity
strategy including:

�

�

�

�

�

�

�
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Minimum wage harmonization: trending 
towards a law

News from Vietnam

In Vietnam, the Government recognizes
the effects that minimum wages can
exert on labor relations and thus uses
them as tools to appease rank-and-file
workers to reduce the likelihood of
them calling industrial actions. Various
wage proposals have been drafted in
accordance with the Vietnamese
Government’s program for reforming
compensation, social insurance, and
related policies during the 2008 - 2012
period and, specifically, to harmonize
the minimum wage requirements for
domestic and foreign invested
businesses. Further to this reform
program, minimum wages have been
raised on an annual basis, taking into
account changes in the Consumer Price
Index (“CPI”) and the Gross Domestic
Product growth rate, as well as the
current labor market. At the same time,
there have been numerous
recommendations that Vietnam should
adopt a MW law. The idea is currently
being debated and the prospect of a new
law passing seems to draw near. This
article will capture an overview of
Vietnam’s MW and premises for the
advent of a MW law.

Vietnam’s Minimum Wage

Regime and Paradoxes

Until 2010, there were three types of
MWs in Vietnam, namely the General
MW, the MW applicable to Vietnamese
companies (“Domestic MW”), and the
MW applicable to foreign-invested
companies (“FDI MW”).  The General
MW is fixed at a single rate and it is
used as a basis to calculate social, health,

and unemployment insurance
contributions and benefits and other
welfare allowances, including pensions.
Meanwhile, the Domestic MW and FDI
MW provide for minimum monthly
wages that enterprises must pay
workers. These rates hinge on regional
demarcations. Vietnam divides the
country into four regions based on
their level of development and cost of
living to which a corresponding rate of
Domestic and FDI MWs will be fixed.
However, as of 2011, FDI MW and
Domestic MW have been leveled off
into a common regional MW
(“Regional MW”) as part of a move to
remove discriminatory compensation
between private and FDI sectors1. At
the time of this writing, the General
MW is approximately USD39.67; the
Regional MW is between
approximately USD67.30 to USD96.15
depending on regional demarcations.
The adjustment of MW has been
recently annualized, taking into account
the economic growth rate, the CPI, the
labor market demand, and supply
nexus. 

The MW rates in Vietnam are low.
Fundamentally, MW functions to
protect the low wage workers from
falling below the poverty line.
However, with the current rates, MW
fails to discharge their mandate. By
2009 poverty lines applicable to the
period of 2011-2015, a person living
on or less than VND400,000
(approximately USD21) and
VND500,000 (approximately USD26)
in the rural and urban areas respectively

is considered poor2 whereas the
maximum MW rates for a worker in
these two areas would approximate
USD67 and USD90 respectively.
Consider that a worker earning a MW
may have to support a family of three.
By any measurement (be it by food or
calorie method) the workers’ basic
needs are barely met. Historical
accounts of MW show that the 1993
MW just met 40 percent and the 2006
MW met only 67 percent of basic
needs3. In fact, the MW rate and the
poverty line are very close. By an
international poverty line of
approximately USD1.25 per day per
person, the 2011 General MW rate is
just above this line4. 

Albeit low, MW is generally viewed by
policy-makers and economists to carry
gigantic missions: MW contributes to
stabilizing macro-economic
performance; promoting sound and
harmonious labor relations; and acts as
a reference wage for social benefit
calculations. Constant fears are
mongered among government officials
that a rising MW would increase the
inflation and unemployment rates. This
hypothesis may sound economically
rational. Increasing consumption and
higher labor costs are perennial factors
leading to increasing inflation and
unemployment pressures. Therefore, it
is conventional wisdom that curbing
MW at certain rates would lower
inflationary pressures. Labor unrest in
the industrial zones is likely to follow
such action. Workers are eager for
governmental decisions on raising

Making a law on minimum wages (“MW”) is not a new topic. Since its inception, the International Labor
Organization has adopted a large number of legal instruments on minimum wages. So far, Member States
have adhered to these instruments in adopting domestic policies.



MWs and they are  prepared for
walkouts and stoppages when employers
do not adjust their salaries on time. 

The General MW is a reference wage
and thus causes a pecuniary burden on
state budgeting. It is used not only for
calculating social benefits, but also the
lowest wage rate in the public sector
where the higher wage rates are
calculated by multiplying the lowest rate
with a coefficient. Therefore, if the
General MW is raised to satisfy low
wage workers’ basic needs, a host of
other parasitic benefits would surge.
Hence, state budgets will likely fail to
meet subsequent rising pensions, social
allowances, and high wages. 

Trending Towards a Law

Current State of Play

In Vietnam, MW regulations exist in the
Labor Code and other implementing
documents. Article 56 of the Labor
Code states that: 

“The minimum wages are fixed on the basis
of the cost of living afforded by an
employee who is employed in the simplest
job under normal working conditions,
which is to compensate the simple labor

service performed and to set a portion
aside for reproducing extensive labor
services and is used as a reference for
calculating wages for other types of labor.
Subject to consultation with the Vietnam
General Confederation of Labor and the
employers’ representatives, the Government
shall determine and promulgate from time
to time a general minimum wage, a
minimum wage for each region, and a
minimum wage for each industry. When the
consumption price index increases
resulting in reduction of the employees’
wages in real terms, the Government shall
adjust the minimum wages to ensure the
real wages.” 

The factual rates of MWs are fixed by
the Decrees annually adopted by the
Government to index the MWs to the
changing CPI. The 2011 MWs are
regulated by Decree No. 22/2011/ND-
CP, dated April 4, 2011 of the
Government on General Minimum
Wage (“Decree No. 22”) and Decree
No. 7. These Decrees will be replaced
by new ones next year to index the
MW to the upcoming year inflation. 

International Legal Framework

MW and regulating MWs have become
a universal issue dating back to the

early 20th century. Even from the early
days, the founding Members of the
International Labour Organisation
(“ILO”) considered one of the aspects
that should be the subject of regulations
on conditions of work was a wage that
provided to workers “a reasonable
standard of life as this is understood in their
time and country,” thus responding to the
concerns expressed by those member
States that had signed the Peace Treaty
of Versailles and considered that there
was an urgent need to improve
conditions of work, inter alia, by “the
provision of an adequate living wage.”5 So
far, the ILO has adopted a number of
legal instruments concerning MWs,
namely the Minimum Wage-Fixing
Machinery Convention (“C. 26”), 1928;
the Minimum Wage-Fixing Machinery
Convention (Agriculture) (“C. 99”) and
Recommendation (R. 89), 1951; and
the Minimum Wage-Fixing Convention
(“C. 131”) and Recommendation (“R.
135”), 1970. 

However, none of the above
Conventions gives an exact definition
and term as to what a MW should be.
Convention No. 26 uses the term
“Minimum Rates of Wages” whereas
Convention No. 131 refers to
“Minimum Wages.”  The formal
definition of MW was not coined until a
meeting of experts convened by the
Governing Body. These experts stated
that the MW “represents the lowest
level of remuneration permitted, in law
or fact, whatever the method of
remuneration or the qualification of the
workers; MW is the wage which in each
country has the force of law and which
is enforceable under the threat of penal
or other appropriate sanctions. MW
fixed by collective agreements made
binding by public authorities is included
in this definition.”

In addition to the ILO as a formal
forum to address the MW issue, others
such as SA8000, Codes of Conduct
enforced by buyers also pose the issue
of MW compliance. For example, the
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SA8000 requires that “Wages paid for a
standard work week must meet the legal and
industry standards and be sufficient to meet
the basic need of workers and their families;
no disciplinary deductions.” 

Propose a Law

Vietnam is in the global economy and
must, in one way or another, comply
with these international standards. In
fact, Vietnam has been a member State
of the ILO since 1993 and so far ratified
17 ILO Conventions, but not including
any of MW Conventions mentioned
above. However, there has been serious
compliance at the level of law and
commitments of the Government with
respect to these specialized standards. 

Therefore, recently the codification of
MW regulations into a single body of
law has been discussed. The Social Affairs
Committee of the National Assembly
issued the Official Dispatch
No.610/UBXH12 dated May 15, 2008,
supplementing the law-making agenda of
the National Assembly, Legislature
No.12. The Central Communist Party
adopted the Resolution No. 20-NQ/TW
dated January 28, 2008. These two
seminal documents reiterated that “Adopt
a Law on Minimum Wage to complete the
legal system in the market economy, to

effectuate the Wage Reform Project, and to
meet international integration requirements.”

As per our informal discussions with
officials from the Ministry of Labor, War
Invalids, and Social Affairs   a
Governmental agency responsible for
drafting the Minimum Wage Law
(“Law”), the Law is proposed to meet
the following requirements: (i) clarify
the concept, meaning, scope and target
of application of the MWs; (ii) MW-
Fixing Mechanism; (iii) delink MW
from the public sector wages and social
benefit; (iv) merge Domestic MW and
FDI MW by 2012 in order to enforce
the non-discriminatory principle under
the WTO; and (v) types of MWs; the
Law should hinge on the fundamental
principle of MWs being used to protect
low wage workers from
impoverishment and exploitation.
Policy-makers further uphold the idea
that MWs are not just “minimum” in
themselves, but should be “living.” In
practice, a number of enterprises take
advantage of the low MWs to pay
workers just above the MWs only to
avoid violating the laws. And the MWs
should be detached from the calibration
of pensions, social and health insurance,
and other types of allowances to relieve
the financial burden from the State
budget. 

Conclusion

It may be too hyperbolic to say a MW Law is

to perfect the legal system, but at least it

aims at a realistic goal of securing better

living conditions for low wage workers. This

may be food for thought for the upcoming

Legislature of the National Assembly when it

embarks on creating such a law.
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Truong Giang Nguyen (Hanoi)

Tel: +84 4 3936 9607

truonggiang.nguyen@bakermckenzie.com

1 The Government issued Decree No. 70/2011/ND-CP
dated August 22, 2011 regulating the regional minimum
wage for employees working in companies, enterprises,
cooperatives, cooperative groups, plantations, households,
individuals, agencies and organizations hiring labor.
[Decree No. 70]

2 Directive No. 1752/CT-TTg of the Prime Minister dated
September 21, 2010 directing a general census on poor
households for making policies on social security in the
period of 2011-2015.   

3 Computed by the Institute of Labor and Social Affairs
under the Ministry of Labor, War Invalids and Social Affairs
in the framework of the World Bank-Funded Project on
Enhancing Capacity in Wage and Social Insurance
Analysis, 2010.

4 2011 General MW is $39.67 per month.

5 ILO: Minimum wages: Wage-fixing machinery, application
and supervision, Report III (Part 4B) (General Survey),
International Labor Conference, 79th Session, Geneva,
1992.
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181 Bay Street, Suite 2100
P.O. Box 874
Toronto, Ontario M5J 2T3
Tel: +1 416 863 1221

Chile - Santiago

Cruzat, Ortúzar & Mackenna Ltda
Nueva Tajamar 481
Torre Norte, Piso 21
Las Condes, Santiago
Tel: +56 2 367 7000

China - Beijing

Baker & McKenzie LLP - Beijing
Representative Office
Suite 3401, China World Office 2
China World Trade Center
1 Jianguomenwai Dajie
Beijing 100004
Tel: +86 10 6535 3800

China - Hong Kong - SAR

Baker & McKenzie
14th Floor, Hutchison House
10 Harcourt Road
Hong Kong, SAR
Tel: +852 2846 1888

China - Shanghai

Baker & McKenzie LLP
Unit 1601, Jin Mao Tower
88 Century Avenue, Pudong
Shanghai 200121
Tel: +86 21 6105 8558

Colombia - Bogota

Baker & McKenzie Colombia S.A.
Avenida 82 No. 10-62, piso 6
Bogotá, D.C.
Tel: +57 1 634 1500; 644 9595

Czech Republic - Prague

Baker & McKenzie, v.o.s., 
advokátní kancelár
Praha City Center
Klimentská 46
110 02 Prague 1
Tel: +420 236 045 001

Egypt – Cairo

Baker & McKenzie
(Helmy, Hamza & Partners)
Nile City Building, North Tower
Twenty-First Floor 
Cornich El Nil
Ramlet Beaulac, Cairo
Tel: +20 2 2461 9301

England - London

Baker & McKenzie LLP
100 New Bridge Street
London EC4V 6JA
Tel: +44 20 7919 1000

France - Paris

Baker & McKenzie SCP
1 rue Paul Baudry
75008 Paris
Tel: +33 1 44 17 53 00

Germany - Berlin

Baker & McKenzie
Partnerschaft von Rechtsanwälten,
Wirtschaftsprüfern, Steuerberatern 
und Solicitors
Friedrichstrasse 88/Unter den Linden
10117 Berlin
Tel: +49 30 2200281 0

Germany - Dusseldorf

Baker & McKenzie 
Partnerschaft von Rechtsanwälten,
Wirtschaftsprüfern, Steuerberatern 
und Solicitors
Neuer Zollhof 2
40221 Düsseldorf
Tel: +49 211 31 11 6 0

Locations Worldwide
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Germany - Frankfurt

Baker & McKenzie 
Partnerschaft von Rechtsanwälten,
Wirtschaftsprüfern, Steuerberatern 
und Solicitors
Bethmannstrasse 50-54
60311 Frankfurt/Main
Tel: +49 69 29 90 8 0

Germany - Munich

Baker & McKenzie 
Partnerschaft von Rechtsanwälten,
Wirtschaftsprüfern, Steuerberatern 
und Solicitors
Theatinerstrasse 23
80333 Munich
Tel: +49 89 55 23 8 0

Hungary - Budapest

Kajtár Takács Hegymegi-Barakonyi
Baker & McKenzie Ügyvédi Iroda
Andrássy-út 102
1062 Budapest
Tel: +36 1 302 3330

Indonesia - Jakarta

Hadiputranto, Hadinoto & Partners
PT Buananusantara Manunggal 
(B&M Consultants)
The Indonesia Stock Exchange Building
Tower II, 21st Floor
Sudirman Central Business District
Jl. Jendral Sudirman Kav. 52-53
Jakarta 12190
Tel: +62 21 515 5090; 515 5091; 515
5092; 515 5093

Italy - Milan

Studio Professionale Associato a 
Baker & McKenzie
3 Piazza Meda
20121 Milan
Tel: +39 02 76231 1

Italy - Rome

Studio Professionale Associato a 
Baker & McKenzie
Viale di Villa Massimo, 57
00161 Rome
Tel: +39 06 44 06 31

Japan - Tokyo

Baker & McKenzie GJBJ Tokyo Aoyama
Aoki Koma Law Office
(Gaikokuho Joint Enterprise)
The Prudential Tower
13-10 Nagatacho 2-chome
Chiyoda-ku, Tokyo 100-0014
Tel: +81 3 5157 2700

Kazakhstan - Almaty

Baker & McKenzie - CIS, Limited
Samal Towers, Samal-2, 8th Fl.
97 Zholdasbekov Street
Almaty, 050051
Tel: +7 727 330 05 00

Luxembourg

Baker & McKenzie
12 rue Eugène Ruppert
2453 Luxembourg
Tel.: +352 26 18 44 1

Malaysia - Kuala Lumpur

Wong & Partners
Level 21, The Gardens South Tower
Mid Valley City
Lingkaran Syed Putra
59200 Kuala Lumpur
Tel: +60 3 2298 7888

Mexico - Guadalajara

Baker & McKenzie Abogados, S.C.
Blvd. Puerta de Hierro 5090
Fracc. Puerta de Hierro
45110 Zapopan, Jalisco
Tel: +52 33 3848 5300

Mexico - Juarez

Baker & McKenzie Abogados, S.C.
P.T. de la Republica 3304, Piso 1
32330 Cd. Juárez, Chihuahua
Tel: +52 656 629 1300

Mexico - Mexico City

Baker & McKenzie, S.C.
Edificio Scotiabank Inverlat, Piso 12
Blvd. M. Avila Camacho 1
11009 México, D.F.
Tel: +52 55 5279 2900

Mexico - Monterrey

Baker & McKenzie Abogados, S.C.
Oficinas en el Parque-Piso 10
Blvd. Antonio L. Rodríguez 1884 Pte.
64650 Monterrey, Nuevo León
Tel: +52 81 8399 1300

Mexico - Tijuana

Baker & McKenzie Abogados, S.C.
Blvd. Agua Caliente 10611, Piso 1
22420 Tijuana, B.C.
Tel: +52 664 633 4300

The Netherlands - Amsterdam

Baker & McKenzie Amsterdam N.V.
Claude Debussylaan 54
1082 MD Amsterdam
Tel: +31 20 551 7555

Philippines - Manila

Quisumbing Torres
12th Floor, Net One Center
26th Street corner 3rd Avenue
Crescent Park West
Bonifacio Global City
Taguig, Metro Manila 1634
Tel: +63 2 819 4700

Poland - Warsaw 

Baker & McKenzie Gruszczynski i
Wspolnicy Attorneys at Law LP
Rondo ONZ 1
00-124 Warsaw
Tel: +48 22 445 31 00

Qatar – Doha

Baker & McKenzie
Al Fardan Office Tower
8th Floor
PO Box 31316
West Bay, Doha

Russia - Moscow

Baker & McKenzie - CIS, Limited
Sadovaya Plaza, 12th Floor
7 Dolgorukovskaya Street
Moscow 127006
Tel: +7 495 787 2700

Russia - St. Petersburg

Baker & McKenzie - CIS, Limited
BolloevCenter, 2nd Floor
4A Grivtsova Lane
St. Petersburg 190000
Tel: +7 812 303 90 00 (Satellite)

Saudi Arabia - Riyadh

Legal Advisors in Association
with Baker & McKenzie Limited
Olayan Complex
Tower II, 3rd Floor 
Al Ahsa Street, Malaz 
Riyadh 11491 
Tel: +966 1 291 5561 

Singapore

Baker & McKenzie.Wong & Leow
8 Marina Boulevard #05-01 
Marina Bay Financial Centre Tower 1 
Singapore 018981 
Tel: +65 6338 1888



Spain - Barcelona

Baker & McKenzie Barcelona S.L.P.
Avda. Diagonal, 652, Edif. D, 8th floor
08034 Barcelona
Tel: +34 93 206 08 20

Spain - Madrid

Baker & McKenzie Madrid S.L.P.
Paseo de la Castellana 92
28046 Madrid
Tel: +34 91 230 45 00

Sweden - Stockholm

Baker & McKenzie Advokatbyrå KB
Vasagatan 7, Floor 8 
SE-111 20 Stockholm
Tel: +46 8 566 177 00

Switzerland - Geneva

Baker & McKenzie Geneva
Rue Pedro-Meylan 5
1208 Geneva, Switzerland
Tel: +41 22 707 98 00

Switzerland - Zurich

Baker & McKenzie Zürich
Holbeinstrasse 30
P.O. Box
8034 Zürich
Tel: +41 44 384 14 14

Taiwan - Taipei

Baker & McKenzie
15th Floor, Hung Tai Center
No. 168, Tun Hwa North Road
Taipei 105
Tel: +886 2 2712 6151

Thailand - Bangkok

Baker & McKenzie Limited
25th Floor, Abdulrahim Place
990 Rama IV Road
Bangkok 10500
Tel: +66 2636 2000; 2626 2222

Turkey – Istanbul

Esin Attorney Partnership
Levent Caddesi
Yeni Sulun Sokak No. 1
34330 1. Levent Besiktas
Istanbul
Tel: +90 212 376 64 00

Ukraine - Kyiv

Baker & McKenzie - CIS, Limited
Renaissance Business Center
24 Vorovskoho St.
Kyiv 01054
Tel: +380 44 590 0101

United Arab Emirates – Abu Dhabi

Baker & McKenzie LLP - Abu Dhabi 
Villa A12, Marina Office Park 
Breakwater, P.O. Box 42325 
Abu Dhabi
Tel: +971 2 658 1911

United States - Chicago

Baker & McKenzie LLP
300 East Randolph Street, Suite 5000
Chicago, IL 60601
Tel: +1 312 861 8800

United States - Dallas

Baker & McKenzie LLP
2300 Trammell Crow Center
2001 Ross Avenue
Dallas, Texas 75201
Tel: +1 214 978 3000

United States – Houston

Baker & McKenzie LLP
Pennzoil Place, South Tower
711 Louisiana, Suite 3400
Houston, Texas 77002-2746
Tel: +1 713 427 5000

United States - Miami

Baker & McKenzie LLP
Mellon Financial Center
1111 Brickell Avenue
Suite 1700
Miami, Florida 33131
Tel: +1 305 789 8900

United States - New York

Baker & McKenzie LLP
1114 Avenue of the Americas
New York, New York 10036
Tel: +1 212 626 4100

United States - Palo Alto

Baker & McKenzie LLP
660 Hansen Way
Palo Alto, California 94304
Tel: +1 650 856 2400

United States - San Diego

Baker & McKenzie LLP
12544 High Bluff Drive, Third Floor
San Diego, California 92130
Tel: +1 858 523 6200

United States - San Francisco

Baker & McKenzie LLP
Two Embarcadero Center, 11th Floor
San Francisco, California 94111-3909
Tel: +1 415 576 3000

United States - Washington, DC

Baker & McKenzie LLP
815 Connecticut Avenue, N.W.
Washington, DC 20006-4078
Tel: +1 202 452 7000

Venezuela - Caracas

Baker & McKenzie SC
(Despacho de Abogados)
Centro Bancaribe, Intersección
Av. Principal de Las Mercedes
con inicio de Calle París
Urbanización Las Mercedes
Caracas 1060
Tel: +58 212 276 5111

Venezuela - Valencia

Baker & McKenzie SC
Edificio Torre Venezuela, Piso No. 4
Av. Bolivar cruce con Calle 154 
(Misael Delgado)
Urbanización La Alegria
Valencia, Estado Carabobo
Tel: +58 241 824 8711

Vietnam - Hanoi

Baker & McKenzie (Vietnam) Ltd.
(Hanoi Branch Office)
13/F, Vietcombank Tower
198 Tran Quang Khai Street
Hoan Kiem District, Hanoi
Tel: +84 4 3 825 1428

Vietnam - Ho Chi Minh City

Baker & McKenzie (Vietnam) Ltd.
12th Floor, Saigon Tower
29 Le Duan Blvd.
District 1, Ho Chi Minh City
Tel: +84 8 3 829 5585
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Baker & McKenzie International is a Swiss Verein with member law firms around the world. In accordance with the common terminology
used in professional service organizations, reference to a “partner” means a person who is a partner, or equivalent, in such a law firm.
Similarly, reference to an “office” means an office of any such law firm.
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