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College internship programs have received considerable attention in the past four years 

since the U.S. Department of Labor (the “DoL”) issued a fact sheet aimed at educating 

employers and schools about the application of the Fair Labor Standards Act (the “FLSA”) 

to such programs.1 Highly publicized law suits followed.2 The prevailing view that seems 

to be emerging is that an intern, who works alongside paid employees and performs 

productive work for an employer, should be treated as an employee and paid at least the 

applicable minimum wage.3 While the debate is far from being settled, one thing is clear 

today: college credit is not an alternative to a paycheck, not only from an economic, but 

also from a legal perspective. Some employers have forced interns to register for college 

credit, whether the student needed the credit for graduation or not, believing that 

registration for credit exempted the intern from the reach of the FLSA.4 Such practice 

forced some students not only to work without wages but also to pay significant tuition 

costs for the privilege of working. Second circuit courts have ruled that whether college 

credit is granted or not should be between the student and the college and does not have 

much bearing on the employer’s compliance with employment laws.5 

 

As a result, many employers have eliminated their unpaid internship programs altogether.6 

Some employers have created paid internship programs, which serve as a recruiting tool, 

designed to attract new talent and screen candidates for future permanent employment.7 

The current discussion around whether a college intern should be treated as an employee 

under the FLSA, has been an all-or-nothing proposition. In fact, if a for-profit employer is 

paying an intern a sub-minimum wage, such employer stands less chance of defending its 

legal position than an employer who pays an intern nothing.8 Is this really what Congress 

intended? Does it make sense from the economic standpoint?  

 

The focus of this article is to help HR professionals understand the regulatory framework 

surrounding internships and make decisions about their existing internship programs. The 

authors also examine a statutory exemption which allows payment of subminimum wages 

to “learners”9 and propose improvements to current regulations to make the exemption 

applicable to internship programs. The article argues that perhaps the all-or-nothing 

approach currently applied to internship programs is not the best solution. As the national 

debate over increasing the federal minimum wage intensifies and the lawsuits involving 

unpaid college internships multiply,10 this is a timely discussion which merits attention and 

action of courts and legislators. 
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The Legal Framework 

 

The FLSA mandates that all employers covered by the law pay at least minimum wage to 

their employees.11The statute itself contains no exemptions for interns. Instead, employers 

offering unpaid internships have relied on an exemption carved out by the Supreme Court 

in Walling v. Portland Terminal Co.12The case involved a week-long training program for 

brakemen conducted by a railroad shipyard.13 The High Court held that the brakemen-in-

training were not employees within the meaning of FLSA.14 Rather, they were trainees, 

shadowing the regular employees for the learners’ own benefit.15 And so a door was 

opened, which, decades later, resulted in entire companies relying on unpaid work of 

student interns.  

 

In 2010, the DoL issued a set of guidelines concerning unpaid internships in a for-profit 

setting, Fact Sheet # 71: Internship Programs Under the Fair Labor Standards Act (the 

“Fact Sheet”). The Fact Sheet states six conditions, all of which have to be met in order for 

the internship to be unpaid.16 The most controversial of the factors states that when the 

employer derives any “immediate advantage” from the work of the intern, the intern should 

be paid. Many, including the authors, interpret it to mean that an unpaid intern cannot 

perform any productive work that benefits the employer.17  

 

Two highly publicized lawsuits followed. Most notably, in Glatt v. Fox Searchlight 

Pictures, the District Court adopted the DoL guidelines as the applicable test whether an 

intern working in a for-profit setting should be classified as an employee.18 The court 

certified a class action with a representative plaintiff being an intern not registered for 

college credit.19 The court regarded college registration to be of minor significance in 

determining whether the intern should be classified as an employee.20 

The DoL Fact Sheet and the Fox Searchlight case spawned dozens of law suits. Research 

reveals over 30 cases involving interns in the past three years.21 The Fox Searchlight case 

is currently being appealed. Time will show what legal standard for measuring the 

lawfulness of unpaid internships emerges from the litigation. But is it really appropriate for 

the courts to craft a wholesale exemption to the FLSA? As justice Sotomayor wrote, 

evaluating the Pathways to Employment training program in one of the cases where the 

defendant claimed the “trainee” exemption: 

 

[The] question of whether such program should be exempted from the 

minimum wage laws is a policy decision either Congress or the Executive 

Branch should make…[The] Court… cannot grant an exemption where 

one does not exist in law.22  

 

Interestingly, perhaps Congress has already done so, but the DoL made sure that few will 

use it. 
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Exemption for “Learners” 

 

Section 14(a) of the FLSA authorizes the DoL to issue regulations allowing employers to 

pay “learners and apprentices” lower wages than the statutory minimum.23 The statute 

envisions that the employers who wish to avail themselves of the exemption would apply 

for a certificate.24 The DoL could then decide and monitor any employment at subminimum 

wages. FLSA does not specify how little a “learner” could be paid or for how long the 

exemption would be available with respect to any single employee/learner – that is left for 

the DoL. The DoL also defines who are “learners” or “apprentices.” 

 

The plain reading of the provision indicates that Congress did indeed contemplate at the 

beginning that individuals who need training would be paid less than regular employees. 

So, why all the litigation and court-created trainee exemption? Are college interns not what 

Congress called in 1938 “learners” or “apprentices”? Not according to the DoL.  

 

A quick perusal of the attendant regulations shows that the exemption would squarely not 

be applicable to college interns. Among other requirements, the regulations state that the 

certificates allowing sub-minimum employment would not be issued to anyone working in 

“office and clerical occupations in any industry.”25 Most of today’s college interns work in 

an office setting. That prohibition alone eliminates most internship programs from 

consideration. Who are today’s “learners” then according to the DoL? 

 

The regulations do not shed much light on the specific types of workers the DoL envisioned 

as qualifying as learners. It is hard to conceive examples of contemporary employment that 

fit the DoL’s arcane definitions, that is, jobs not performed in an office or clerical setting 

and also not qualifying as “skilled trade,” as required by regulations.  Certain workers 

training for positions in manufacturing would likely fit the definition. The economy's shift 

from manufacturing to services over the past 80 years perhaps warrants revisions to the 

regulations to better reflect the congressional intent behind establishing the exemption. 

 

Complex regulations also govern the application process for a certificate authorizing 

payment of a subminimum wage. The applicant must show, among other requirements, 

that no employees were available for employment at least the minimum wage.26 The local 

Department of Labor office has to provide written evidence to that effect.27 Information 

that must be gathered and submitted with the application includes an explanation of “why 

employment at subminimum wage is needed to prevent curtailment of employment 

opportunities.”28  

 

What does the employer gain after the successful completion of the arduous process? If the 

training program is not affiliated with any school, the maximum saving to the employer is 

$87 per employee.29 If the training program is affiliated with a school, the savings rise from 

5%30 below the applicable minimum wage to 25% for the duration of the school year.31 

Why would rational employers go through the complex and time-consuming procedure to 

effectuate such insignificant savings? 
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Evidence suggests they would not.32  Use of Section 14(a) with respect to learners has 

proven to be quite limited and skewed lopsidedly to 3 jurisdictions.33 DOL data for the 

period 2009-2013 reveal just 1,609 applications processed for nine states and the 

Commonwealth of Puerto Rico.34 Exceptions to the minimum wage provisions of the FLSA 

are dominated by Puerto Rico at 1,284.35 Texas is in second place with 290, followed by 

Illinois with 21.36 Finally, the number of applications processed overall is declining. 

 

Significance of Section 14(a) Exemption to College Internship Programs 

 

We argue that the regulations accompanying the exemption would currently not allow for 

most employers to sponsor an unpaid college intern. Additionally, as the data show, the 

cumbersome procedures provide employers little incentive to even go through the 

application process. Altogether, this renders the exemption not very relevant nor appealing 

to employers wishing to employ “learners.” The status quo cannot be what Congress had 

envisioned when they created the exemption.  

 

The plain reading of the statute shows a clear framework for how the FLSA was to apply 

to individuals with little experience, in today’s terms: “interns.” As Justice Black explained 

in Walling v. Portland Terminal: 

Many persons suffer from such physical handicaps, and many others have 

so little experience in particular vocations that they are unable to get and 

hold jobs at standard wages. Consequently, to impose a minimum wage as 

to them might deprive them of all opportunity to secure work, thereby 

defeating one of the Act's purposes, which was to increase opportunities 

for gainful employment. On the other hand, to have written a blanket 

exemption of all of them from the Act's provisions might have left open a 

way for wholesale evasions. Flexibility of wage rates for them was 

therefore provided under the safeguard of administrative permits.37 

In sum, individuals who are learning their jobs were to be covered by FLSA, but under 

Sec. 14(a), under the supervision of the Wage and Hour Administrator, the employers were 

to be allowed to pay them less than minimum wage. The current regulations certainly do 

not serve that purpose. Instead, the DoL served the public with the Fact Sheet, taking an 

all-or-nothing approach.  

 

The Fact Sheet, issued by the DoL and intended to educate employers and eliminate many 

unpaid internships, stirred up litigation while unpaid internships in the for-profit sector 

have not gone away. According to a survey conducted by National Association of Colleges 

and Employers, about half of internships taken by students graduating in 2013 were 

unpaid.38 Thirty-eight percent of unpaid internships were in the for-profit sector, where 

internships are subject to the FLSA.39 That means that scores of employers regarded their 

interns as excluded from the definition of “employee” under the FLSA.  

 

The result is a shadow economy of unpaid interns and exactly the wholesale evasions that 

Justice Black warned about in the absence of DoL supervision. By eliminating the use of 
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Sec. 14(a) with respect to learners, the DoL abdicated its role in supervising wages of such 

learners. Instead, the role was given to the courts to resolve disputes between interns and 

employers on a case-by-case basis. This is not a very efficient way of dealing with an issue 

that affects such a large segment of our economy. 

 

Proposed Changes 

 

The authors propose that the DoL revisit the regulations under Section 14(a) to make them 

relevant to internship programs and today’s economy.40 It is not in the power of the DoL 

to repeal a subminimum wage exemption, but that is what effectively has taken place with 

respect to “learners” under Section 14(a). The DoL should be overseeing internship 

programs, not fighting to eliminate them.41 

 

In order to accomplish that, the authors suggest regulatory changes in three respects: (a) 

expanding the definition of learners/student learners to make the exemption applicable to 

college internships; (b) simplifying the application process; and (c) increasing the 

incentives for employers to apply for the certificates. The expanded definition of learners 

ought not prohibit issuing certificates in office and clerical occupations, as the current 

regulations do42 or requiring that the program be a “vocational training program.”43  

 

The authors propose central handling of all applications by a single office of the DoL rather 

than sending employers to contact a regional office and requiring the collection of all sorts 

of esoteric information.44 The DoL should consider requiring that applications for 

certification be signed by an accredited educational institution where the student intern is 

seeking a degree. A college internship coordinator is arguably in a better position than the 

DoL to set the learning goals and objectives, assess the student-learning outcomes, and 

monitor students' progress of a particular internship program. Rather than requiring the 

employer to complete a certificate for each student, certificates could be issued for an 

internship program affiliated with a particular educational institution – this would help 

streamline the process. Certificates could be issued for a term such as the duration of the 

school year.  

 

Finally, the employers should be given incentives that are greater than the current 75 to 

95% reduction in the minimum wage to apply for the certificates and employ student 

interns. Just to take one practical example, allowing a 50% reduction in pay would 

currently save the employer of a student intern earning 3 college credits $435.45  

Nonetheless, the wage costs paid to the student intern represent only a portion of the total 

costs borne by the employer. Adding a student intern to the payroll is accompanied by 

FICA taxes or state unemployment and workers’ compensation insurance. But the 

alternative of practice of excluding student interns from the definition of an “employee” 

does not seem to have a solid legal basis under the FLSA.  

 

Summary: Advice for the HR Professional 

 

If an internship program resembles the Portland Terminal brakemen training program, 

which gave rise to the “trainee exemption”--that is, students are shadowing employees for 
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a week on the employer's premises the employer is on safe grounds to not treat interns as 

paid employees. On the other hand, if a company subscribes to “learning by doing,” like 

almost all employers we know of who offer internship programs, it could be time for 

serious reconsideration of the features of the internship. If students come on the employer's 

worksite or premises for the duration of a semester or a summer and perform productive 

work, they should be paid at least the applicable minimum wage or consider eliminating 

the program altogether. Otherwise, there is a risk of inviting litigation or a DoL 

investigation. 

 

As with all court-created rules and exemptions, there are no bright lines. There is a 

considerable distinction between an intern shadowing an employee for a week and an intern 

working full time for an employer for three months in the summer. Most internships fall 

somewhere in between. But, for employers who are convinced that the productive work 

performed by the intern is outweighed by the hassle in training and supervising the intern, 

recognize that such self-assurance is not immunization from legal attacks. Moreover, the 

DoL does not take a “balancing approach” in its Fact Sheet. Note that the Fact Sheet applies 

only to for-profit companies. Furthermore, the defendants in the lawsuits we examined in 

our research were for-profit employers. Therefore, if your company is a for-profit 

enterprise, do not hire interns without paying them at least the minimum wage. ℵ 
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