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ABSTRACT

In the last decade all four areas of European integrateesonomic, social, legal and

political 7 have faceda seies of unprecedentedrises thathave shattered the
foundations of the integration process and have thrown into question the future of the
European UnionAmong the many paradoxesathhave riddled the integration project

since its inception, me is more puzzling thaheonethe EU facecurrently Arguably

never in any other time has the EU been so integrated asutsessful as it is today
andlikewise,never in any other time has there been a greater cognitive diss@amahce
distancebetween the peoples of Europe andghke This projectargues thathe greatest

crisis afflicting the European projees an epistemological crisjsresuling from our
continuedailure tounderstand the processes and forces that Huwapean integration.

Attempts to address questions regarding tieré of Europe are failingrecisely

because wear e attempting to answer Europeds o
answering Europeods ,apthes tvads,oMe arg atterapting sppu e st i

agree on a future for Europe without first understagdine very nature of the
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integration processand if we persist on this fallacy we are doomed toifaiboth
pursuits, as we have been failing for the kestenty yearsThis project argues that in
order to solve this paradox, in order to determineftigre of the EUand overcome
Eur op e 0vwe mast adapt assystems theory approach to understand the complex
adaptive nature of the integratigmocess.A systems theory approach European
integration theory allows us to uncover and to understandiffieeent inputs thaboth
constrainand compeEuropearnintegration andillows us to create predictive modefs

future integration andisintegration.
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PREFACE

AWhen the great Rabbi Israel Baal Sh&ov saw misfortune threatening the Jews,
it was his custom to go into a certain part of the forest to meditate. There he would light
a fire, say a special prayer, and the miracle would be accomplished and the misfortune
averted.
Later, when his disciple, the celebrated Magid of Mezritch, hadsimecafor the
same reason, to intercede with heaven, he would go to the same place in the forest and
say: OO0Master of the Universe, l i st en! I
able to say the prayer, 66 ahed. again the mi
Still later, Rabbi Moshéieb of Sasov, in order to save his people once more, would
go into the forest and say: 066l do not kno
but | know the place and t handthemuaslewabe suf f
accomplished.
Then it fell to Rabbi Israel of Rizhyn to overcome misfortune. Sitting in his armchair,
his head in his hands, he spoke to God: 066
the prayer; | cannot even find the placetle forest. All | can do is ask You to redeem

us, and this must be soufficient. &6 And it

1 Old Hasidic tale.

XVi
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No greater things do we forget at our own peril tban history andour values.
When 1 first started writing this project, as a purely ontologéssay about the legal
nature of the European Union, | had chodee abovecautionarytale as aeminder of
the i mportance of ,avhatise thd neeanimédsépbiMeiterhasa n
sincedescribed as the importance of Political Messmanss | delved more deeply into
the many malaises of Europe, | uncackthat the greatest threat to Europe was
epistemological failure to grasp the integration projeie joy of ths breakthrough
was dampened by the realization that | wchage to rewrite my preface, or at least to
choose a different cautionary taleAs | concluded myproject |came to the same
realization that many greater lawyers did before me Likeellyn, RoscodPound, and
many others, that law must éiheverchangingsociety. My systems theory approach
to European integration honors thaaxim The European integration project is a
complex adaptivesystem, and we must understand how each area of Europe
integrationi legal, social, economic and politicalinteract with and permeate each
other. But society must aspire to law, ttee ruleof Law, tocertain guiding valuethat

make social life possible, give it scope and even dignity, as Archibalé Mciwordls

remindsus. The EUG6s epistemol ogi cal guebuti on

once we have solved it, we still need to address its ontological questbhppe that

by then it willstill be sufficient.

XVii

| de:
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INTRODUCTION AND METHODOLOGY:

The research questipand an underlying premise

This thesis project was born out of the research question: how should we
conceptualize the European UnidaU) asa polity in the aftermath of Brefiand
Europeds political , Teecesearohnguestioseemsfrondhe c i a |
premise that there might be something fundamentally new about this peridapttinat
shifts and puts into question many of the essential paradigms of European integration
theory- that we haveacceptedhusfar - thatthreates the cohesiomnd the very future
of the EU

Throughout the project it will become apparédhat this commonly accepted
premiseis both an oversimplification and a misrepresentation of the madaise’
afflicting the integration projectThis project will suggest that there is nothing
fundamentally nevper seabout this periodat least not with regards to the desaul
natureof theEU - there is no unforeseeable or surreptitious event that should not have
beenlong-agocontemplatednstead, ouflawed understanding of European integration
theoryitself, too longanchored in classic typologies and doctrines of international law
and politics hasfinally rendered the evolving integration process unintelligible through
those lenses.

There is no denying thahis period raises several ontological questions regarding

2 Brexit here understodaroadly as théormal process of the UK triggering article 58U;
3 The term European malaise has inspired a countless number of prognosis and prescriptions as to the disease afflicting the

integration process, but its true diagnosis has remained elusive;
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the nature of th&U, and more importantisegardinghefutureof theEuropean project
While they need to be addresseabse questionsavepervadedcE ur ope 6 s eani que |
sinceits incepton. What is truly unique about this periasl thereforen o t Europeods
ontologicalquestion, but rathehe importance ofts epistemologicatjuestiod. How
can we upover what truly drives European integraticand disintegration Are the
aggregate of those inpuésd outputsas often suggested,zerosumbinary process
premised a aNash equibrium®? Or have unintendedntegration spilloversnade the
EU evolveto a complex adaptiveystem thatcanno longerbe reduced tany simple
game theoryproblen?? How do we identifywhich are thesocio, economic, legal or
political leversthat canbe incentivized to promote further integratidrestly, row do
we refine integratiotheoryto account for andvercomeexit moment8
The epistemological question has never been developed to addresaritiasther

guestions thaheEUG mtegration processo longer escap@nly then can we correctly

4 The core of this thesis focuses on the dissonance between European integration theory ontology and epistemology, so it is
important that | clarify how | am using these terms in that context. For the purposes of this project, ontology is urdeistood

study of what there is, and epistemology is the study of knowledge itself. Framed as such, in their simplest iteratioos; ¢pes

are used as follows:

Europeds ontological question i s: Awhat isical conbeen regasdingnehti ve natur
should be the outcome of the integration process.

Europeds epistemological question is: fAhow can we kamw what th
our knowledge regarding the integration process.

5For the purposes of this project I am adopting theefoll owing
evaluates the strategies of their competitors and decides that they gain no advantage by unilaterally changing stateglyavhen

players keep their (@IinR01882)at egi es unchangedo

6Not e Kaiser and Meyer, criti ci zioffigpowdr betwdeh adticha goeemmantalaridi on of a
supranational institt i on al actors (éass)unkUyapnoel ibteitcwse eins onpopto sae aissreot s of i ns

and Meyer 2013, 1)

Page2 of 279
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address the ontological question onl y t hen c¢an Eloterestmgy, deci de
a great part of the integration scholarship has, thithregardoperated in reverse, and
hasinformedthe epistemological question according fescribedntological answer.

Integration theoryhastherefore anduntil now beenrather monochromaticand two

dimensional, when the integration process is nothing but.

The project objectives

Underlined in the framing and the development of the research question and its main
assumption are two essential purposdsch will be manifest throughout the struotur
and content of this projecthemore obvious and immediate concern is to engage and
inform the present and paramount debate concerning the future dEUheoy
understanding both the framework and the forces that drive European integration
disintegration The secondary and perhaps more ambitious goal is to inform the

scholarly field of European integration theory itself.

First objective- to inform the debate on the future of Europe

The pervasive ontological question: what nowHEoirope?

7The EUO6s most pervasive questi oquowwdisEer@ ao?s iVecy mocepuinomom hae

this project attempts an answer;
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Discussions over the future of tE&J are not new, yet scholdrgoliticiang, economic
markets® and European citizefsalike are signaling that tHeU is currently at a unique
crossroads, with its very existence i n gque
moment is historically unparalleled, for it affects all areas of European integration
documented extensively by a neand flourishing sulgenre within theintegration
scholarshig the EU crisisliterature.

While it would beboth interesting and rewarding itateract with thisscholarship
and explore the web of entangledfacts and decisionsvhich led us tothis pivotal

momentit should be noted from the start that puepose of this project is notpoovide

8l n parts two and three | visit the increasingly gmndpTwi ng fcri s

Ivan. 2017. The contemporary crisis of the Europearoturiroutledge; Demetriou, Kyriakos N. 2015. The European Union in

Crisis. Springer International Publishing; Fabbrini, Sergio. 2015. Which European Union? Europe after the Euro crisdge&Cambri

University Press; Joerges, Christian, and Carola Glinski142The European Crisis and the Transformation of Transnational

Governance. Bloomsbury Publishing; Piattoni, Simona. 2015. The European Ud@nocratic principles and institutional

architectures in times of crisis. Oxford University Press; Sciclunegl®&li 2015. European Union Constitutionalism in Crisis.

Routledge; Stefanova, Boyka M. 2015. The European Union beyond the crisis. Lexington Books; Westle, Bettina: Segatti, Paolo.

2016. European Identity in the Context of National Identity: Questiondeottity in Sixteen European Countries in the Wake of

the Financial Crisis. Oxford University Press;

9The United Kingdomdés triggering of article 50TEU on March 29t
crisis, prompting questions saunding the future of Europe to be addressed concurrently and separately by the EU Commission

and Parliament, respectivel yi ReifWhe cttei oPnasp ean do ns ctehnea rfi uotsu rfeo ro ft hke
European Commission, presented 3/1/20Reports adopted on February 16th 2017 and presented by Mercedes Bresso (S&D,

Italy) and Elmar Brok (EPP, Germany); Guy Verhofstadt (ALDE, Belgium); and Reimer Boge (EPP, Germany) and Pervenche

Beres (S&D, France);

10 The European financial and economiisis are well documented since 2008; the sovereign debt crisis led to increased yields on

government bonds and the loss of confidence in European markets;

11 The surge in popular support for EU membership withdrawals in several member states, noteblyNetherlands and Italy,

have prompted increased concerns over the future of the European project;
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a descriptiveand analyticalaccounto f E u cuorgnecrisass. It is not focused on
explaining, for i nstance, the possible co
crisis and the United Ki n§orthawdhe economigger i n
and financial crisis may have spawned popular and political incentives for a possible
Grexit, Nexit or Frexit. To that effect, it does not hope to inform the debate ortuhe fu

of Europe by providing specific economic,
immediatecrises?, nordiscourse or weigh in on specific polistbat have been enacted

in thar responseExtending the malaise metaphdrege are important considerations

for thoseproviding vital first aid to the European prect, to stop the crisisfrom

worsening however,| am concerned witthe diagnosis and the treatmemnthe EU6 s

underlying issue.

My desire isto shed light on which framework or frameworks govern the actual
construct of Europe, which factors might enable or curtail further integration, and which
political and democratic choices might become paramount foEthto subsistMy
hope is to allow for an informed ontological discussion to take place by first providing
a better understanding of the subject matter itdeléum, o discuss how th&U can
move forward, or be redesigned, we must understand the forces that shapeeand go

it.

120r t he more recent questions regarding the possible role that
13 Again, this project is not meant togage directly with descriptive European crisis literary, but rather to highlight how the current

crisis stems from past conceptual failures in integration theory;
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Second objective to inform the field of integration theory
The neglected epistemological question, not only necessary but now finally
unavoidablé*.

Discussions over the nature of tB& have been equally prevaléhover time,
forming what is regarded as a scholarly field by its own merit, that of European
integration theordf. Both law and political sciences have played an important role in
this field, competing among and within each other to provide the primanyesooirour
normative understanding of th&J While some of their most fundamental premises
mi g ht have been chall enged by Europeds
epistemological frameworks are still informed by the constructs that these two
disciplines hag espoused over the years.

Nonetheless, Europe exists as a composite of four distinctbtderEur ope 6 s s 0 ¢
order,asan amalgamaterhosaicof the social orders of its members states, et
alsoby itsown right resulting fromfree movement spillaars angdunintentionally, from

thebirth of European citizenshjpvhichcombinedo create at least thmossibility of an

1l4Wei |l er hi msel f seems to acknowledge this, in his recent res
overwhelms current thi (Madunoand Wihd 2617,133bpean i ntegrationo

15 Most of thevast bibliography reviewed for this project relates to the field of integration theory, from Haas to Stone Sweet; from

Stein and Weiler to Walker and Lasser;

16 Although the term is more prevalent in political scier(sege Wiener and Diez 2009 focampehreensice analsyis of integration

theory in that field) it describes the process by which the European Union has come to exist and operate, its natueevarkd fram

to be more precise. Legal scholars write on integration theory when they talk aoosttitutionalization of Europe for example,

as a process of European integration and operation;

17Thismulttd i mensi onal aspect of the EU (Twria&kSahkarir2@lfd) i n Europeds foul
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emergingEuropean identit}?; the economic order, which still lies at the centerstage of
theEU as one of ity a i séray and @s a metric for the EQUsuccess and appeal
regardless of the trends and evolutions in the remaining orders; and finally, both the
political and the legal orders, which dispute primacy over the governing framework of
Europe.

This project will argue thahe mistaken normative dichotomy between traditional
legal and political frameworks at the heart of integration theory must give way to a new
systemic understanding of the integration process, one that encompasses alldbrces th
drive Europe closer together or further ap
to avoid wars by entwining enemies, then to seek prosperity by the pooling of resources,
and onlylater to serve as an additional beacon for human rights gavarful but
principled trading blot.

|t i's easy to imagine that Europeds fut

dynamic and adaptive. Therefore, traditional narratives explaining the naturestf the

18 SeeCheckel andKatzenstein 2009;

19 Esteban Gonzalez Pons, European M.P. for Spain, while addressing Brexit and the future of the EU recalls the evolution of the

EU, how itdés much more than just an internaledmarket, but al so
AEuropa es |l a paz que vino despu®s del desastre de dltma guerra. I
a la libertad de Grecia, Espafia y Portugal. Europa es la caida del muro de Berlin. Europa es el final del comunisrma@skirop

Estado del bienestar, es | a democracia. Europa es | os derechos
vivir juntos. Dejar Europa no es dejar un mercado, es dejar |
Europa hoy es inevitable, la Gnica alternativa. Pero el brexit nos ensefia también que Europa es reversible, que se paiede cami

hacia atr8s en |l a historia.o

http://www.europarl.europa.eu/sides/getDoc.do?pubReR// TEXT+CRE+20170315+ITEM

007+DOC+XML+VO0//ES&language=es&query=INTERV&detail£58000
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and its integration processes are no longeiisafi ent t o under stand EL
framework and what options lie ahead. Integration theory can no longer afford to ignore
al |l variables and processes that play a p

adaptive evolution.

Thesis gructure

This project will pursue the following structure: parts ONE and TWO offer a
revisionist account of the leading integration narratives, from both law and political
sciences respectively, bébat de lartof integration theory must be properly understood
beforeit can be effectively questionedhis revisionist account will encompass:

a) a qualitative review of the leadirgthodox narrativeswithin eachfield i
including how each of their fundamental premises and paradigms have been questioned
over time, and what is their current stanc

b) a qualitative review of what we can labelfiisge narrativeswithin each field
works that over time have been critical of the shortcomings of the orthodox literature,
and that provide alternative and competing frameworks for understanding European
integration;

¢) and acombinedqualitative review of therisis narrativesin both fields- recent
scholarly works inaw and in political sciencenat specifically address the nature of the
EUin reaction to Europeds crisis.

My main argument in this regard will be that these narratives have been stuck in
mistaken inescapable dichotomies both normatively and methodologically

Normatively the dichotomies range, for example, between: constitutionalism, and
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executive or administrative federaligm law); or between realism, and functionalism,
or neofunctionalism and constructivisniin political sciences But the greatest
mistaken normative dichotomy is believing tlai integration theory lies necessarily
between traditional legal and political typologies. Methodologically, the mistaken
dichotomies take the form of binary spegctbased ornlinear communication and
interaction patterns within what are perceived to be eithersagroor positivesum
systems.

| will have the opportunity to expand these considerations, but suffice to say for now
that the methodological consideratioresulting from the revisionist account of the
leading integration narratives, will prove to be of great added value throutjti®ut
project’. Each of these narratives are based on one or more fundamental grémises
e.g.thatintegration agents act according to hardsoft rational choice theoty The
fundamental premiseme validated through certain qualitative or quantitative inputs to
European integration,e. decisions, factors, occurrences or metrics that are deemed as
enablers, disableror merely triggersof the integration process according to the
fundamental premises. Laten, | will challenge the epistemological value of such

priori assumptions, whicimecessarilycondition the intelligibility of the system we

201In a first instance, and as our understagdf the EU stems mostly from the research produced in both these fields, because
most of our understanding of the factors and inputs that shape integration are limited to that same research. Theggpoovide as
starting point as any other;

21 Narratives will often favor one factor or input as being crucial or more decisive than others, either becausedufna top
approach, or because said factors further compelled the theory that is being advocated. We will expand upon thisteriticism la
in chaper THREE;

22Mar k Pol l ack has written ab ou(forgénBea,tPollackand Rosamand 20@€7) and EU Pol i ti
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purport to study. At the same timeaecaynize how much we have benefitted from the
vast research and thoughtful analysis that the combined narratives of European
integration have produced in terms of identifying and measuring the diffexgots
affecting the integration process. While theanalysis might have suffered from
purposive selection bias, their individual data, once observed without agenda or
limitation, can be aggregated and superimposed to produce a much clearer picture of
the system we want to study and understand.

A brief caveat is in order regarding how this revisionist account will proceed. My
concern will not be to offer a Linnaean taxonomy nor a descriptive account of each
theory, but rather to explore the basic tenets of the main integration narratives.dVe nee
to understand the premises on which the foundations of our knowledge=td tige so
that we can test them against this unique moment. And it is the assumptions themselves
and the data points that are of interest to us, not their normative draping.

Two additional considerations weigh against investing in a rigorous and rigid
taxonomy of integration theories. First, it is an effort fraught with diminishing returns,
as will become apparent as we expose the main assumptions that inform the different
naratives. Secondly, a rigid taxonomy might not even be possible because there is both
anecdotal and empirical evidence of a certain confusion in labeling these narratives. As
evidence othe former,Alter has objected to being categorized as afnaotiondist,

instead of as a historical institutionalist, primarily because she believes that neo

functionalism as a Tthedagsds X®Xx4a uvae$tyatwe
23 Since my work is compatible with their acam@ruwdinga ned l egal i
functionalist account of | egal integration. (é) enhapnedo | i nsi st
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functionalisnt* provides even further evidence to that efféat evidence of the latte

we have Jupilleds empirical claim that s
metatheoretical commitments, which makes it hard to identify what is on offer, what is

being rejected, and what is at stake. Finally, because of this, and because these
metatheoretical categories are correlated with each other, the debates are often
confusing and mukstranded, with the role played by different metatheoretical elements

di fficult {Bourndand @m20@6n2g0) e 0O .

Part THREE addresses the second objective of this research project, and will be the
core of my contribution to integration theory as a field. | will start by enunciating which
shortcomings of the law and political science narratives remain to be setir&ifting
from the narratives and paradigms of integration theory to the paradoxes of European
integration, | will also review the yet unexplained controversies and contradictions in
the integration process.

| will then conduct a new blanket qualitativanalysis of the economic, social,
political and legal inputs that drive integration under a systems theory approach, and
under the assumption that Bl is a complex adaptive systéinSome of the political
and legal indicators such as the number ofghiminary references made to the CJEU,
the number of cases in which the CJEU followed the reasoning put forth by the

European institutions, and several other percentages and statistics relating to the

functionalist? | do this because I think feau nct i onal i st t h(&d.rAyer2009, 14ct ually wrongo

2iiBecause NFo6s relationship to general theories of bknternatior
introduction to restate my theoretical objectived (be. stressior
considered a f or e (EubBHaas2004, xij)we | | as a parto.

25 The importance of this study will become apparent in the methodologic section presented in this introduction;
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European legislative procegshave already been extévaly researched by political
scientists. To these | intend to add a more comprehensive study of inputs from the social
and economic dimensions of European integration. Among others, | will be reviewing
largesample quantitative data regarding EU migratimvements, EU related national
referendums, national constitutional decisions regarding the EU TreattEs;onomic
indicators such as GDP and employment tates

| will also conduct a qualitative analysis of national political statements addressing
issues of European integration. | will then juxtapose these findings to the periods of
successful and strained European integration, i.e. the periods of EU expansion and EU
crisis. From this study | hope we can learn: (a) how linear and nonlinear comtimmica
patterns occur and emerge within the integration process; (b) which interactions
positively or negatively impact European integration; and (c) if there is a baseline
requirement for integration to occur. With these results we hope to better inform the
ontological question surrounding Europe.

Part FOUR addresses the first objective of this research project, and hopes to be the
core of my contribution to the present debate on the future of Europe. A better
understanding of what drives integration wilh the very least, make such future
normative discussions more informédmight even allow us to bridge political science
and law and develop a framework attuned to the functional, political, economic, social
and legal requirements of European integration

Parts THREE and FOUR are driven by the understanding that frameworks-matter

itisparamountforustander st and Europeb6s frameworKk
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sometimes accused of statescéPafh addressing the tension betwetmlege laa and

de lege ferendathey compoundwhat iswith what should beWhile it is vital that
academics should be able to inform debates on how society should evolve, but they
should do so without compromisimghat is”’.

This project precedes the ontological questiothvai systems theory analysis of the
European Union, precisely becaitdgopes taender the integration project intelligible,
accepting na priori ideology as to what drivesind what should be the outcome of
theintegration proces©nly then can wéring all interested actors to the tabilave a
candid discussion of the future of tB& without subterfuge omisrepresentationand
leave thechoices to be made and borne by the peoples of Euvtg®y scholars and
politicians have suggested that &lty is the only wayout of this crisis, and the only
way forward for Europé®, that the EU requires a new act ofolition, and further
curtailing of our national identity and sovereigniyhat is certainly a possible path for
Europe and in my view the right pathpweverthe greatest threat to European cohesion

is not lack of loyaltyputlack of informed decisiomaking

26Not ably by Ant ontional Staetradt:negal Entrépfemears, the European Field of Power and the Genesis of

the European Constitutiono; and Antoine Vauchez in AHow to Bec
the European Communities (19309 7 (Petérsen, et al. 2008)

27 The tension between these two concepts will be further deveiofradn chapter 4.4;

28Recal | Gon z al eYo espavogeedasprosnpaewembre de Riima hable menos de lo que Europa nos debe y hable

m8§s de | o que nosotros | e debemos despu®s de todo | o que nos h
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Methodology and a systems theory inspired-iaveontext® approach

As suggested earlier, the two principal objectigaging the pursuit of this project
stem from the realization that d&sobe@apeds <c
crisis in integration theof), and perhaps even a consequence of the shortcoofings
integration theory over timét.is therefore entral to the second objective of this project
to present a new methodologic approach to the study of European intedration
revisiting the epistemological question.

Traditionally, the study of the natucé the European Union has been conducted
through several different jurisprudential approaéhekegal scholars have adopted:
legal positivism, cosmopolitanism, constitutionalism and new governance approaches.
Political scientists have adopted: realistiigtevernmentalist, neofunctionalist,
institutionalist, and constructivist approacttet name a few.

Some, if not most, of these studies conflate the nature of the EU with the process of
European integratigrand | believe this explains why Walker noteath t her e i s

tendency towards a reactive, evdntven and contextlependent approach to EU legal

29fiLaw in context refers not to theory of or aboutTwhimgw, but to
William. Law in Context. Enlarging a disciplin®xford University Press, 1997, p 23;

30Scicluna had already put forward this concern, stheomgothat t
and advocating for a fAradical r(®ciclana 20k501) of our fAschol arly conce
31A( T) here i s not even the | evel of acknowl edgement of an accep
to the elusive novelty of theorizing in the EU, drawing attention to the lableofeticalselft onsci ousness in EU | egal
Cryer, Robert, et al. p 19;

32Cryer, Robert, et al. p 10 and Hunt and Shaw p 94;
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s t u d% Whaed will argue that these notions are not necessarily interchanéfeable
the first step for a new methodologic approach to the study of Eamapigration must
be to understand that the nature of the EU is determined by all the processes of European
integration, at least until the EU is formally recognized as a constitutional order of
supranational law, or formally acknowledged as an inteynatiagreement establishing
an internal mar ket . B e csai generi®, orhdistindive,Gts i s s
warrants that it be understood by its comp
economic, political and legal ordéts

The shortcomings in integration theory methodology have been increasingly
acknowledged, albeit still within the traditional binary framework of law and political
science. Nonetheless, several scholars have finally recognized the importance of further

bridging the relationship between law and political science in the study of European

33 Walker (2005) p 583;

34 The nature of the European Union is undoubtedly affected by the processes of Europediointegyait has been argued that

the constitutionalization of Europe created a qgfederalist polity or a supranational constitutional State. The linear and
synallagmatic connection between the normative framework of Europe and the processes tRatrajpe@n integration is only

tenable when you consider only one of those processes. For example, the judicial constitutionalization of Europe does not
necessarily enact a supranational constitutional polity; to understand that polity we must also tdainit political sovereignty
redistributions, social identities and economic realities;

35E u r o puegérericityis another field of study vastly explored. Europe is unique because it can be equally described as an
international or intergovernmentalr gani zati on wi th functional <constitutional feat
state nor superstate nor sovereign federal union, but rather the first effective marrying of democratic institutiongrinitiptee

of confederal seljovanment as contrasted with those of filr e s s f gMaeGomnick, Shm Bblealth of Nations and the

Health of Europe 2005)

36 There are arguments against thinking of the EU as being distinctive or sui generis. As Cryestet eting Walker, the

fascination with conceptualizing the EU as special as created problems of translation in terms of jurisprudential #9e2@ies p
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integration, and have further called for such works to take Hlace

37ia promising research agenda ©bexantplasef whighnhuildin cen ofla &6 0 pwamk ,i nh e
recently begun to appeéarcould develop if legal scholars paid more attention to the empirical methodologies and explanatory

theories of political science, and if political scientists adopted a less reductionist and more nuanceddcc of | aw. 0 (é) A
the last decade in EU studies has seen the emergence of a substantial body of research by political scientists carthe sfgnifi

law, and an expansion in the range of legal scholarship which is attentive to the politisati@hdinpact of law, the relationship

has not yet matured. o De Burca 2005 p 310;

Alt will be interesting to see if |l egal schol ar dimplenehti ci tly wi l
them in legal scholarshipintheysar t o f ol | ow. 0 Neergaard and Wind 2012 p 278;
Athis is what one should expect from a theoreticalptomsoncept whi
(é) this project seems worth pursuingo Joerges and Glinski p 4
fi t h esimply o single answer to questions such as: what is the legal constitutional nature of the EU, and what is the role of the

law in the governance of the EU? (é) there remains wignificant
efforts towards theorpuilding, connecting their work more seldnsciously and consistently to webtablished or newly

emerging currents of theory.o6 Jo Hunt and Jo Shaw p 107;

AWal ker wonders whether EU | aw r e opunsoftheory bullding, and we agreevhattthsol s of a
is a question worth exploring.o Cryer et al, p. 20;
fidoctri nddctamidnalonapproaches towards | aw and | egal research ar

senior, this type of researdh important for the vitality of the legal system and of greater social value than much esoteric
interdisciplinary | egal-WdcHlita. Revitalisihg DpclrinaVLagal R&easch ie EuropenVhat Hbmut s
Methodology? P 26. In Neergaia Ulla, Ruth Nielsen and Lynn Roseberry. European Legal MetRacadoxes and Revitalisation.

DJOF Publishing, 2011;

AWeil er demonstrated how a | egal study of the intedowati on proc
thechssi cal political scientistsd6 neglect of | aw when studying E
Al t remains an open and deeply contested question whether t he
constitutionalisngener al ly, i s a | adder to new conceptions of | egal and |

(2005) p 601;

AEuropean | egal integration provides an enduring ctéblsh | enge to
the integration processes as a coherent scientific objecto. Pe
AThe complexity of EU affairs calls for research metfhods known
cross or transdisciplinary research designs ( €) t he act ual European integration process

ranging research strategi @mggaaddeManngraand Lafgren 2018, 8)hods are neededo.
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Others, pursuing a polycentric approach to understandinguhbave argued that

i nt egr at i onadynanscuand even somewhat ¢ontradictory (plurality of)

processeso and subject matters |linked to
politic and | egal order s. Petersen et al
integration which incorporatse) a series of interdependent secie@ g a | processe:

order to under st an danfl ditenveonpetisy@rocesseds makesn c ur r
up decisive dynamics of thecgnoi ng processo of i ntegrati ol
considerati ghei prokcatssieacaips®®!| ates the | :
The approach | will use and advocate for is a systems theory inspiréu-tamtext
approach, which shares some of t he same
polycentricity’®, in the sense thatitadspt a systemds view of the

The lawin-context approach in European scholaréhiieveloped precisely with the

38 (Petersen, et al. 2008;3)

39Fi rst among which, viahé atéei cencodbubindsfimol issues that (are)
single structure and thus (Petrsen, aeal.208)ed to have a single answer
40 Ulla Neergaard and Marlene Wind have written a summary on the EU Law in Context approach in part 2 of their article in
AStudying the EU in Legal and Political Sci e fificarg contrbdidne | ar shi po.
to the AEU Law in Contexto approach was no doubt thetdlsntegrati
initiators were: Weil er, Cappelletii and She ®lowimglgwetes from: 27 1) . Re
Ri chard Posner, law in context | ooks fAat the | aw fiyyom the out
such as economics, political theory, moral philosophy, literarily theory, Marxism, feminist tloedtigral studies, cultural
anthropology, structuralism, and poststructuralisméo (p 270);

involves treating legal subjects broadly, using materials from other social sciences, and from angafpteedhat helps to

explain the operation in practice of the subject under di scus
understanding of European law in its social, cultural, politic
JoShawand o Hunt note how the call for a contextual approach in EL
l egal academic community, as scr-inciomy exft 6t Earppean dfaw dJoumalas
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realization that law and politics are fundamentally intertwined, and further that the

understanding of law must be conductedhin its social, cultural, political and

economic conteft. The problem with this approach, as de Burca notes, is that it has

hi storically been used without #dAempirical

actual dynamics of political and social charfif. As Neergaard and Wind suggest, the

issue lies with the fact that the lam+context approach is tethered to law as its starting

poi nt and center of interest, At i s no

interdisciplinary, because law isoftere ant t o be t he g i mary ob
The EU lawin-context scholarship has therefore adopted adtwn approach to

answering the question of the nature of the European Union. They award primacy to the

constitutional/legal process of European inédign over all others, through the

constitutional and legal dimension theses. This explains most of the empirical

respone is most notable in work published in the English language, though such work is not necessarily undertaken by those trained

and working in the UK or the US. The imprint of the intellectual heritage of the European University Institute (which foended

European Law Journal) is significant, and this institution has now bred generationsinfdamtext scholars, working mainly in

English, though initially trained in other EU states, and beyo
41Snyder argues that AEursnme avdenty@enrapsnhan most btleemsubjeespan iatdcate vieb of
politics, economics and | aw é which virtually cal Irsoaocunt. 6t o be
In Snyder, F. (1990) New Directions in European ComitgulLaw (London: Weidenfeld and Nicolson) p 167;

42 The disciplinary differences partly explain the immaturity of the relationship between law and political science scloolarship

European integration. To the political scientist, legal scholarship ofggaepto be arid, technical, atheoretical (apart from the

6met at heoretical 6 branches of | egal and constitutiugpotal theory)
and seemingly disinterested in the actual dynamics of politichfacial change. To the lawyer, political science scholarship often

appears to be obsessed with methodology, jargonistici @amgbarticular when it engages with lawremarkably banal, in that

pages are spent demonstrating a proposition which lawyerstat o be axi omatic (such as that d&écour
autonomyo) . De Burca, p 314;

43 Neergaard and Wind, p275;
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challenges to the assumptions of the integration through law narftivesause they
are reached through legal doctrine. Legal doctrinemgdd in its sources: it looks
primarily atnormativeand authoritativesources, such as statutory texts and general
principles of law, case law and scholarly articles.
As long as it can break away from the legal dimension thesis however, the law in
contet approach seems tailored for the study of European integration. This approach
chall enges the <c¢classic assumptions of | aw
fundamentally a political process (€& in
(Cappelléti, Seccombe and Weild?) and chall enges that polit
i mportant than econorffic and social trends¢
The obvious shortcomings of such an approach is thainitot be undertaken by
one schol ar al one. ridRyeresealts sram & colladoratpradf pol vy
scholars from different fields and areas of expertise. This however is not truly a
shortcoming, at best a challenge, for integration theory should be a composite endeavor
of the four fields of study that relate to tfoar orders that govern tieU My stated
goal is not to present a narrative of European integration, but to inform future narratives.
| hope to demonstrate that a systems basednamntext approach is better suited to

do so, while maintaining the trigalar relationshify between research question, the

44 Hunt and Shaw, p 95;

45 Cappelletti et al, p 4;

46 Haas, Ernst B. "The Study of Regional Integration: Reflections on the dbyArguish of Pretheorizing." International
Organization, Vol. 24, No. 4 (1970): footnote 31 page 632;

47 Cryer, Robert, et al. p 8;
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data presented to answer the question and the method in which it is atfalyzed

Lastly, it is worth noting for conceptual clarity purposes that often the scholarly
fields of Europeanization and Integratitneory get muddled. It is important that we do
not confuseshec oncept s. Europeanization i s best
affecting domestic institutions, politics and public policy. Change (which) occurs when
political behavior at the European Union (EU) level has a transformative effect on
domestic poli i ¢ a | b(Eexadakwylosoand. Radaelli 2012, 1)

While the process of Europeanization does contribute, and in fact brings about
significant changes to European integration, it does not exhaust the integration process.
Still, the process of Europeanization warrants reflecting within the complex system that
is theEU T not just as an integrative part of that systebut also because of the

perception that it generatasidue influence within that system, by (perceivably)

inverting or subverting t he allimagnsseweralii c o mmu

reasons why this perception occurs, for

48 Other considerations regarding methodology and scope of analysis: the starting point of my approach is to questiengand cha

the orthodox paradigms of European integration as seen through the lenses of the most influential works in law asdipotigcal
since the early 196006s, such as integration througee | aw,
functionalism and constructivism, respectively. There are other lenses through which European integration has been assearched

identified by Cryer et al , namely | iber al iisCnyer gtlabp¥#45)ar d 6 s

E u

con:

l'i be

cosmopolitanism (Eirk Oddvar Eriksends cosmopdGCiyar¢talp.d&pproach t

49), feminism (Joe Shawbds r es eGyerehal pp&H6)tgheer theaydCrydreeral pcé8)ar act er 0 0

postcolonial theory (Cryer et al p. 69), to name a few. The insights of these approaches are invaluable, nonetheldeenmost of
except from liberalisnii that we could subsume within the wider lens of intergovernmentalism/realism andfanoanalismi

are concerned with Europeédés normative framework al oané, and

as

should inform EU6s normative framewor k, but my warakatermust st art

stage, better argue what it should be;
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response to its financial and fiscal crisesgd has hadeep impact in national poies
and the lives of common citizens, as Radaelli fSteThese linear causaffect
interactions become easily instrumentalized in pro/against Europe political discourse,
as if they represented or even subsumed the entirety of the process of integration.

It is important to recognize Europeanization within integration theory, but it is just

as important to place it within the complex adaptive system that Eldhe

Summary
Since its inception, the future of the European Union has always beeestion.
On the brink of failure on more than one occalothe EU has historically managed
to move forward on the edge of chaeghrough mitigated integration amig jureand
de factosovereignty redistributions. Questions surrounding the futurehefEt)
however are becoming increasingly pervasive and paradoxical, how hdsUthe
managed consistently to move forward, while simultaneously moving further apart?
We can no |l onger ignore that the integre
political, economic, legal and social challenges that go to the very core of its

existence'o . The normative and methodol ogi cal d

49As evi dent in the foll owing: Afiscal coordination and Econom
constraining power of the EU on the member states goes beyond the effects lef pistegof legislation. In these cases the EU is

trying to transfer an institutional framework (based on an independent European Central Bank in charge of a commotheurrency,

euro) and a governance architecture concerning budgets and, arguablyr eeculta f r es ponsi b (Ekadaktyosi n f i scal
and Radaelli 2012, 1)

50 Empty chair crisis (1965); Failure of the Constitutional Treaty (2004);

51 (Scicluna 2015, in foreword);
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and political science have provided a compelling and engaging binary framework, but
have also blinded usom the larger picture. Integration results from the complex,
dynamic and adaptive quadrichotomies of European law, politics, economics and
sociology. We must finally understand that European integration is woven in an
increasingly composite polycentrieeb that transcends any one seoi@atmative order

alone.
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CHAPTER ONET1 LEGAL NARRATIVES OF EUROPEAN INTEGRATION:

METHODS, PREMISES AND PARADIGMS.

1. Introduction

Our foundational knowledge of integration theory stems mainly fronfi¢tds of
law and political sciencé. These disciplines have, Si nc
immeasurable amount of literature on this topic. As Mitchel La$kas noted, rivers
of ink have been spilled expounding the ideas and concepts brought forth by the classic
legalorthodoxy ofEuropeanntegratioralone Thecombinedscholarship on integration
theoryfrom both law and political scienchas become so vaatd complex that it risks
becomingunintelligible

Accordingly, thisp r 0 j emrcer®isnot to offer a descriptive account of all these
narratives, nor a strict Linnaen categorization of each scholar into a specific normative
theory or-ism This isbecause these categorieayget blurred, or scholarly works may
nest in between different normative categories (interseatowgtitutionalism and
functionalism for exampR¢). More interestingly, if not further defying any strict
categorization, we also see scholars in one field advancing normative frameworks in

another, likeJosephWeiler, Alec Stone Sweet and Daniel KeleRtenThis trend has

52 For a more comprehensive analysisidistgui shi ng between I nternational Rel ations (1
EU studies seRosamond, European integration and the social science of EU studies: the disciplinary politics of a subfjeld 2007)

53 Lassr, Mitchel de SO.-L'E. Judicial Transformations: The Rights Revolution in the Courts of Europe. Oxford University Press,

2009 p.?;

54 Recall for examplélsiksel 2016)

55 These two scholars, among many other accolades, have earned a PhD in Political Sciences, but have contributed prominently to
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been well documented by Neerghand Wind, as well as Cryer et Als thesesame
authors notethis tendencyhas beenquite beneficial for the advancement of the
scholarly fieldas a wholé®, asit has expaned the toolkit with which integration
theoistsfurthertheirunderstanding of the EWy bridging the maimloctrinalpremises
from bothlaw and political science.

Even if any categorization wasniversally acceptedt would not necessarily be
useful for the purposes of this proje€ne ofthe mainargumentgput forward by this
thesis is thathe EUd surrentcrisismomentis entangled with a crisis withiBuropean
integrationtheoryitself. Seeing thathe very edifices of our understanding of &g
are in questiont is only logical thatve shouldeconsider pastethodologies, premises
and frameworksandthen proceed twipe the slate clean normativeBut whereshould
we start?Shouldwe wipe the slate clean epistemologically as well? In a way bygs
not completely.

As will become cleashortly andreiterated throughout this projedhtegration
theory scholarship is one of the masbughtfully and carefully developed fields in
international law and politicsSSeveral of the authors that have written in this field are
among the leading bolars of the past sptecadesand certainly among those who have
given greatstconsideration tahe normative constructs of lawhis projecthopes to

build on theiramazing contribution.

the legal normative structures of European integration, and have influenced legal integration scholarship;
56t h e us e wihi one didtipliheafrthe insights, methodologies, approaches, questions or date produced by another will
in many i nst anc e s(Neergaand @ad Nialsenh Europeand égal Mettind Mutti-Level EU Legal @der 2012,

275)
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The premiseson which these theories were built, andreimportantly the unique
data setshey relied upon toonsubstantiate their clainmereour starting point to refine
Europeds epi st elhegprovideiuscwitd a bagselivesrom which to start
something thatve cancontrast not only teecent eventdyut alsoto all shifts, crisis,
progress and regressioromentsn the construction of Europe

As also suggested earlier, by focusing on premises rather thaxaromieswe
will attempt to reverse the top down approach, shifting tted from normative
constructs to the inputs (factors) that impact integratidras been argued that Europe
requires anew transformatioR’, similar to the one that brought about the
constitutionalization of Europe. But perhapkat is truly required is transformation
in our approach to the study of tB&

The structure of this revisionist account will be the same in both chapsand
TWO, and will encompass: a) a qualitative review ofditbodox narrativeshow each
fundamental premise anphradigm ha been questioned over time, and what their
current standingsas a result of Europeds uniqgue
what we can label d@singe narratives works that over time have been critical of the
shortcomings of the orthodgxiterature, and that provide alternative and competing
frameworks for understanding European integration; ¢) and a qualitative review of the
crisis narratives more recent scholarly works in these fields that specifically address

the nature of theUinr eacti on t o Europeds crisis.

57 (Maduro and Wind, The Transformation of Europe, Twefitie Years On 2017)
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1.1 The legal orthodoxy of integration theory.

The leading orthodoxy on the nature of Hig¢ stems linearly from one authaloneand

his school of thoughtn 1991 Joseph H. H. Weiler published an article in the Yale Law

Jounal entitled "The Transformation of Europe.” It is hard to circumscribe the reach

and influence of this article, which on its own merits and on the coattails of its renowned

author has permeated the minds of EU scholars, and arguably has shaped thetdomina

nor mative framework of the EUWbr elatkiinggonanw
Aseminal 06 are perhaps the most common t el

narrative of Europ¥. The impact of Joseph Weiler in this field is unparalleletiag

58 Books / Articles:

AOf all European constitutional narratives, the onseofteabout juri
recited, frequently with a heroic undertone. it is the story of the great landmark cases of the Court of Justiceres@biishunity

law as an independent legal order; the story of van Gend en Loos and Costa v ENEL, 19 which together make up the declaration

of independence of Community law. The aspiration for autonomy was accompanied by a quest for order; in addition to

independence, the promise of juridical constitutionalization was the unity of European law.

Influenced by Joseph Weilerdés seminal article, 20 dobke conventi
in the political dimension, stiltl o mi nat ed by intergovernmental structures and prc

Sankari, Suvi, and Tuori, Kaarlo, page 17 (see bibliography);

AThe work of Joseph Weiler is primarily Konofthe EUlegal ordetasd s e mi nal |
of the ¢6ésilent revolutiond. A transformative procese made EU |

Martinsen, Dorte Sindbjerg, page 43 (see bibliography);

AJoseph Weiedkiagadddatepgaftilned vi si on of Europe and its o6integration
equilibrium between market building legal suprationalism and political integ o v e r n me @Glinski, Gamlay ami Christian

Joerges, page 288 (see bibliography);

A Te literature on the ECGihitiated, gradual quasi constitutionalization of the EC legal order is too vast to cite. The thematic of

this branch of scholarship is on the role of the ECJ in the process of European integration. The seminal account is Boseph H.
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itransfor med E®,| ehgaasl isncfhloul eanrcsehdi psever al s

other fields such as political science, and sociglagydhas been praised as a defining

moment in integration schol arshi perfulAs Mad.
anal ytical framework to explain how the tr
Anew methodol ogi cal paradigm to study EU

Wei |l er, The Tr an sHirsshl, Rantpage 270 @de billiegraghp),e . 0

ASteinds and Weilerds accounts remain uncontested deg@dssics, pr

interpretations to establishfortiteCJ a br oader r ol @&lter Karekd (see pbilbliography);l i t i cs. O

AAl ready in his seminal article on the O6Transfor maraicn of Eur ofr
implications of majoritwoting interms® Eur oped6s | egiti macy. 24 He was among the fir
ambi val ences of the completion of Glinski, amola, and ClaistianM@emgds,epage by t he [

290 (see bibliography);

AJoseph Waitledr apvésion (é) in his seminal narrative on the ATT
period, so Weiler argued, managed to establish an equilibrium between legal supranationalism and political intergovesnmentali
His portrayal of European integration was path breaking, unique in its doctrinal lucidity and its sensitivity for the European

synt hesis of @t he Joprgek, Christianapage 13(seel bibtiography); a w. 0

Events:

2011 Wei l er EvaenivérsarsotJosépNe:i | fea @tsh b artieladkTi AmegsformatiomfEur ope d. 0

AThe Weiler fAiTransformation of Europeo

How much has Josepho6s piece marked European Legal and/ or Polit

http://cep.polsci.ku.dk/cep_kalender/cep_arrangementer/Preliminary_ProgiaathER_Event.pdf

2016 Weiler Event at EUI : A T r-aArCenivensatiorbetween ProfoM. Wikdy Unovgrsity, of 25 year s

Copenhagen and President Joseph Weilero.

This Article became one of the cornerstones for discussions on the EU

http://www.eui.eu/SeminarsAndEvents/Events/2016/May/TransformationofEurope25yearsafter.aspx

59 (Maduro and Wind, The Transformation of Europe, Twefitse Years On 2017%). 317,
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Weiler presented a new framework for both European integration and integratign theor
as a scholarly field.

While | in no means want to diminish the importance of ToE, and its singular
contributon, it should be noted that mudlde | er 0s
understood and measured according to the vast literature he has writhés subject,
whichin my research | have come to dhié transformation antholo§¥

It should be noted that tHegal orthodoxy does rtorest solely on Weiler, as the
works of Ulla Neergaard and Marlene Winttmonstrate. These authors have written
arguably the most comprehensive study on the European legal researoethiod and
have highlightedhe contributionsof several other scholars in enriching this field.
Authors such as Joseph Weiler, Arilarie Slaughter, Karen Alter, Miguel Maduro,
Alec Store Sweet, Wayne Sandholtz, Neil Fligstein, Ingolf Pernice, Mitchel Lasser, and
Marlene Wind have contributed greatly to theoriesupiranationagjovernance anthe
judicial constructon of Europe. Neil McCormick, Matej Avbelgnd Jan Komarek
furthered ou understanding ofanstitutionalpluralism and multiayered governance
with the EU. Kaarlo Tuori, Ingedohanne Sand, and particularly Neil Walker have
developed the nuanced concept of constitutiohabjity®* within Europe andreated

ametalanguage otEuropeariaw.

60l t s a shame t hat stbeondadiclesToEpost focus sol ely on
61As Tuori notes, dAplurality is not the s aiastermsoftpahsnationdli s mo Con
and national constitutionso whereas cons hdBuropednteveldconpnlicur al i ty f

political, social and lega(jTuori and Sankari 2010, 3)
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Normative premises of the legal orthodoxy witkid integration theory:

Most of these theories and narratives of EU integration share the same fundamental
premisesi.e. basic yefoundationalnormative tenets thinfformEur ope dés ont ol o
guestionby framing the integration process according toparticular constructor

feature.

The constitutional thesigqualifying the European Union as a constitutional order

instead of arnternational organizatioff 3 %4,

62Very recently, CJEU Judge Rosas has noted that: Awhi | st not
reachingreggnal i ntegration organization endowed with a constitution

of Justice of the European Union, during the 55th meeting of the CAHDI. Availabletas://www.coe.int/en/web/cahéli/

[presentatiorof-mr-allanrosasjudgeat-the-courtof-justice of-the-europearunion-during-the-55th-meetingof-the-cahdi;

63The fAconstitutional thesiso, most famously espousead by Joseph
nature of the EU. the @ondfitetionalehesislaimsuhat inwriicaldaspects@oenmunity has evolved and

behaves as if its founding instrument were not a Treaty governed by international law but, to use the language of the Europea

Court of Justice, a constitutional charter governed by a form of constitutional &aw | n " T hoa of REarbpean mat i
Constitutionalism." Journal of Common Market Studies 35.1 (1997), p 96;

64fia process driven forward by the ECJ and its case | aw, creat e
emerging political order.o Jo Hunt and Jo Shaw, fAFaiany tale of
Int egrationd i n Phi nne mbackeRefleBtians ondEurapead Intégratd0 Yé&&es of the Tiregith of Rome.

Palgrave Macmillan, 200, p 94;

65AThe Transformation of Europedo has not o nU, ¥ has drgagblg deent he wunder
paramount in the constitutionalization process of the EU itself, by providing the hermeneutical scheme of intelligithiliti it

occurred. Schemes of intelligibility, a sway matdral orssacial dadts sibey Geoof r e
perceived and representedo.

Moreover, Weilerds hermeneutical scheme has paved thwe way to s
itself, such as the transformation of Constitutional Law. Since i@@gver the legal nature of the EU has changed, and this change

can only be understood through a dialectical scheme which supplements the hermeneutical.
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Wei |l er 6 s f o rQonstitiidnal thesi®fdfiropéah tegration became
the template in which the ontological legal study of the EU took place, and now
represents the classic orthodoxy of EU Law.

Unlike any other international organization, tBg did not evolve solely through
intergovernmental cooperatiomhe argument goeshat by embedding a preliminary
reference system into its legal framework, the Member States unintentionally allowed
for an adjudicative discourse to take place that weh#pe that very framework. From
this adjudicative discourse, and from the understanding that there was an organic inter
connectivity between the private economic, political and social interests of the peoples
of Europe, several doctrines emerged theafacto set forth the constitutionalization of
the EUf8 7,

The main premise of the classic legal scholarshiftlthintegration theoryis

therefore that the EU was transformed from a treabpsedand membedriven

66 See J. H. Weiler 1991;

67 This theory is fascinating because the constitutional order emergesaffoypostatic trinity that is yet to be reproduced

elsewhere: the solidarity envisioned by the Member States (ideals); the judicial review process they put into placewsdch all

for an unintended adjudicative nermrade s dtel &t (sdrrwed uase)ag i Rrri ua
in accordance with their shared private interests (organicdntarectivity). However, if we consider that the WTO, perhaps the

most integrated international organization besides the EU, shares ahdahgse same elements (the ideal of progressive

liberalization of international trade; an adjudicative dispute settlement mechanism; and likewise, shared social, qblitical a

economic interests), we are left wondering what is different between thesetwpani zati ons? Granted that t
settl ement system is not comparable to the EUG6s prttati minary r ¢
precludes the WTO from its own hypostasis? Was is not the judicial activisra 6GEU, enabled by national courts, that allowed

for the preliminary reference mechanism to create constitutional doctrines? And if so, could not a similar activismidate a ho

the WTO6s DSU? Most || ikely not , userediprooityih ijs tadffisysten, o ersurecthatit@eO6 s r el i

trade operates under a Nash equilibrium.
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organization of international law tocanstitutional order of supranational law, akin to
a federal state,or quastfederalist state,by virtue of a series of judicial
constitutionalizing doctrinesThese doctrineawaded theEU direct effect primacy,
implied powers, and constitutionaimandate taneasure community actions against the
common human right traditions of its member statearthermore, lis new
constitutional order wasot onlyunique in relation to international law, it had primacy
over it, as the AG@Fs opinion in Kadi sugge
This characterization of the European legal order endmsmost important
paradigm shiftvith regards tats normative construct of Europietriggers aCopernican
revolution displacing the member states at the center of the integration photkss
stead are the European institutions, and @&U, shaping or at the very least
constraining,both the interactions between the member stadesl the peoples of
Europe
The constitutionalization process is never truly identified asirtipetus of the
European integration project, rather its logical concluskoom early on, the legal
orthodoxy settl ed Eur oliplerégard toits episternotpgicalal q u e

question.

The legal dimension thesiglevating the centralitgf law in the integration proce&$

68AiThe relationship between international |l aw and the Communit)
and international law canpernte@ t hat | egal order only wunder the conditions set
Opinion of Advocate General Poiares Maduro. Net02/05 P Kadi v Council and Commission. CJEU. 16 January 2008;

69 In an article written before his seminal piece on the Transformation of Europe, Weiler and Renaud Dehouse had already noted

that : Afeven if Il aw is not a main catalyst of changendin the infi
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70.

A corollary from the constitutional theétsthe legal dimension thesis elevates the
centrality of law,i.e. primarily European judicial constitutional law, in the integration
process. As noted above, tlo®nstitutionaleation process enacts a Copernican
revolution that displaces the members states from the center of the integration, process
but it also displaceghe traditional processes aftergovernmental negotiation,
legislation and politicin favorof supranational European law

The Copernican revolution affects both the agtamsd the meansby which
decisionmaking is attainedor at the very list constrainedithin the integration
processin other words, integration through law, not politics, becomeEltlie smodus
operandi It should be highlighted howevers &uori notesthatthe legal dimensiois
made possible Dby fa deadl?dhatkhadistalledtthee pol i
integrationprocess

The combimtion of both the constitutional and the legal dimension thieagsan

unparallel impact in our understandingimternational law andegional integration. It

institutional el ement s. A legal dynamic can exist when autonom
Dehousse & Joseph Weiler: The Legal Dimension, in William Wallace (ed.): The Dynamics of European Integration, Pinter

Publishers, Lo d o n , 1990 p. 246. Even political scientists |ike Stone
effect, become the nervous system of the EUO Kel emen, R. Dani
Europe': A View fromPolitical Science." Yale Law School, Public Law Working Paper No. 295 (2013) p 3;

70 Also referenced as integration through law, or law as both object and agent of integration (Dehousse and Weiler 1990 p. 243;
Cappelletti 1985). Hunt and Shaw notehowfoae ny schol arsdé | aw became fithe agent par ex
71Both the constitutional and the 1l egal di mension theses ar e
constitutionalizing case law.

72 (Tuori and Sanka2010, 17)
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creates a new mode of governance between sovereigntetésd, until then, been
unheard okxcept in federalist experimenighis new mode of governancéallenged
thetraditionalinter-governmental approadhat was characteristic in internatiorhaalv

by overconing its inertia.

The judicial empowerment thesiselevating the role of the CJEU in the integration
process’;

Here the constitutional thesis intercedes with the Haas v. Hoffmann debate in
political sciences antbcuses on the unique new actor in supranationalisnG JE&Ji
the trueagent per excellence tifeintegrationprocess

Both legal scholars and political scientiétsave acknowledged the important role
of the CJEU inEuropean integration thearfhe CJEU not only shifted the locus of
integration to the ledasystem butcemented that shift by allocating joint authority

between supranational and national legal céurts

73 The CEJU has been portrayed both as the hero (Bulery and Mattli, Tuori, Weiler) as well as the villain of the integrasin pro

As Wincott notes fAthe i mage of (Wirtat200® 3)r tSeaes al sroo Tairorv idlsl asiurb cihs
heroic saga of | ur i(Bubricand Sankani 804Q, 17y ut i onal i zati ono.

74Wei |l er6s Transformation of Europe andi pmpaEticpéas!| ynhegr atcicon
prompted, according to Neergaard and Wind an epistemological shift in thecpolimp, from intergovernmentalism to neo
functional i sm. I'n Neergaard, Ul'la and Mar | eSheeh oWianrds.h i fpSt upd y2 en3g
Neergaard, Ulla and Ruth Nielsen. European Legal Metirod Multi-L e v e | EU Legal Order. DJOF Publi sh
hero of this unexpected twist in the pMaodetBurlaypad @ValterMatim be t he E
Europe Before the Court: A political Theory of Legal Integration. International Organization 47, 1, Winter 1993, p 41;

75t he juridical constitution meant judicial empdheerdimagnt, enhan
courts of the member states entrusted with the tagkoriof supervi

and Sankari 2010, 19)
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The new supranational mode of governance within international desgussed
above, suddenljound itself withtwo powerful guardiandn effect, ky empowering
national judges, the CJEU enhanced judicial powers on both levels naor
importantly, furtheexpanded the legal dimension of European integration.

Paradoxicallytherefore the supranational mode of governance brought about by
framing the EU as a constitutional ord€constitutional thesis)governed by law not
politics (legal dimension thesigp sustainedby courts of the member states themselves.
In other words, it is the courts of the members states that allimvéte emancipation
of EU law from the intergovernmentalism of international 1§wn exchange for the

judicial empowerment.

The equilibrium thesis relying on a binary and static framework between law and
politics 7",

The widely acknowledged seminal piese law and European integratfGrput

76 Spiermann provides a different account of this engatmin, one in which the CJEU plays a much smaller role, and in which

the the EU Treaties are the really heroes of the integration pr@&@ipesmann 1999)While analyzing the foundational period of

the EU, Spiermann arguesath fit aki ng i wte@acdd amgumtattuhe fodr t he Treatieso the r
Ailess impressiveo. This raises an interesting pr enriosne, as it s

preferred mode of goveance;

77Thi s binary and static framework has been defined tafs f ol |l ows:
TE (é) two strong implications flow from the tibBooresedoncal fr ame)
a specific equilibrium between a supranational |l egal system a
Kel emen, p. 3 AFrom a theoretical standpoint, \Wehinare r 6 s equi |

oppositions: t h®upraneatrigoaeli ddeepd; ail Ex i t
78The i mportance of Joseph Weilero6s Transformation of- Europe ca

breaking and seems to have infuencedbo EU | awyers and political scientists enor mo

Page34 of 279



@

Cornell University
Law School

forward the assumption that there is a static equilibrium between the supranational
constitutional order and the intergovernmental legislative system. This equilibrium,
which rests on binary notions of exit and véfcéranscribes a reciprocal relationship
between law and politicsvhich awards political legitimacy to the constitutionalization
process in exchange for the continued completion of the internal market.

The merits of the equilibrium thesis dhat: t explainswhy Member States did not
curtail the CJEUG6s activism and expansive
to rely on that activism to complete the internal marlketd more importantly, it

mitigates concerns over output and input legitimacytie EU.

1.2 The orthodoxy 2.6°

A group of leading scholar@cluding Joseph Weiler himself, recently compiled a
selection of essays on the continued transformation of Europe tfisemtyears after
ToE made its normative and methodological claims. These essays critically engage with

Weil erbds earlier a gevisedh piew| ar ra gestadement, pf the s e n t

Transformation of Europe [ TE] is arguably the most innfluenti al
and Stone Sweet, p 1;

79 Weiler borrowed Hrsmanés famous construct of exit, voice and loyalty;
80 (Maduro and Wind, The Transformation of Europe, Twefitie Years On 2017)have opted not to include this account under

the crisis literature as it relates particularlyth@ current restatement of the orthodoxic view of European integration. More

importantly it does not share the same characteristics of the crisis literature. While it is concerned with addressienf ttréstu

moment, it does so in relation to its learpremises and is mostly a normative exercise, that does not take into account specific

events, nor empirical data from the current crisis period.
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orthodoxy on legal integration, one that takes into account the current crisis moment.

An issue of égitimacy anddo we need aewequilibriun?

Mostof theauthorsengaged in this restatement fee current malaisafflicting the
EUastheday of reckoning of, Emomo@edpediefgii ¢ almla
normative legitimacy While Eur ope 6 s |l egiti macy <crisis i
reference tats perceiveddemocratic defictt, andin balancing betweeimput and
output legitimacy,the pressing concern now iswuch broader, and relates to the
normativelegitimacy of the construct of Eurofre

It is important to recall thahis normativde gi t i macy, the #di ndispe
of theEuropean construct, was to be found in the equilibrium between the cominanity
legal structureand its political proce€$ As Maduronotes, itwas on he equilibrium

betweerselective exit and voiciat Joseph Weildibaséd) so much of the legitimacy

8lPercei ved, because some authors, notably Mor atcdefiditlare have arg
mi s pl aced: -makihtyprateslwras,snclaing those that insulate or delegate certain decisions, are very much in line with

the general practice of mo st mo d e r n(Motaecsilo2002,a6@628)sOthéryy like ar r yi ng o
Depaigne, go further and note that this type(Dephigné20h7) ti macy gap
82 Normative legitimacy as opposed to social legitimacy. According to Weiler:

AThere ar e t wdanglages vocabutareh of eegitimacy: normative and social. The vocabulary of normative

legitimacy is moral ethical, and it is informed by polititheory. It is an objective measure even though there will be obvious

ideological differences as to what should be considered legitimate governance. Social legitimacy is empirical assessed measur

with the tools of social science. It is a subjective megssocial attitudes. It is not a measurement of popularity, but of a deeper

form-of acceptance of the politieo e g i (@edurd and Wind 2017, 335)

83 (Maduro and Wind 2017, 334)

841 n Weil erdés analysis of his own article and on thei European
complex attime$ bet ween Community | egal structure (constitutionali sm,

political process (instituti on éadureandWidde201i7,93) 0 n a | supranational.
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ofEuropean $ntegrationo

Weiler had suggested, or perhaps hoped, that the equilibrium model itagtf w
remainstatic® - that member states were lockaca Nash equilibriunwherethe best
possible outcome for each member would be not to detraletterallyfrom the EU.
While recognizingthat the relationship inthis community model would be one of
Auneaesyi <toWealer assumed thahe Community and thenemberstates
would be tetheredya fia A necweerasi g embr aceo

It should be noté thatin Madur@dd s const i t uthe eguilfium sl ur al i
framed slightlydifferenty - whats u st ai ns Eur opeds isnotthet i t ut i
tension betweeelectiveexit and voice, buinsteadii ¢ o0 mp éheteramchical but
equa) constitutional claims of final authoribymade by both thd&eU and member
state&,

We could argue that both equilibriums have been shatfe®@@xit seems to have
ended the permanent embrace between Member States and the Union; and the measures
enacted to constitutionalize certain budgetary constraints in the European economic
order, in response to the monetary and financial crisis, seenattersthe notion of

competing equal authority between national constitutions orders among themselves and

85 (Maduro and Wind 2017, 318)

86 Maduro seems to hint at this when he sotet hat Wei |l er fApresents the project as havin
87 (J. H. Weiler 1991, 2481)

88 (Maduro and Wind 2017,319) Madur o makes trdheis suderor tonhietatthy s afmdrmative ideal for the
European Uniono and that ithe question of final authority ouc
constitutional pluralism that is itself constitutive of the legitimaty oE U idlem ®2D); (

891n 2011, in a draft paper presented in a panel talk at Catolica, | had already put forward the idea that the paradigexibetween

and voice had beete factoshattered, that exit had been replaced by exodus;
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between th&U*®

Both modelsthereforeface the same challengéhey both needto preservethe
equilibrium on which their model rests uperthey needtdipr eser ve t hat pe
tension between equal claims of final normative authdgty | wi | | argue i n
that this might not necessarily be true, and that it results from false dichotwithigs
these theories

Nonethelessfin fact a state of equilibrium beteeEU and member state authority
is required as the constitutive elementtoh e E U6 s andkesgaing thasaid vy ,
equilibrium is being challengethenthe solution to theE U 6 s  cto eitlserfisd ai s
newequilibriumor be forced to findh new source of legitimacy.

With regards to finding a neaquilibrium, Madursuggestshat we no longer need
to relyon thetension between exit and voisehich sustained the foundational period
of the EU2 Maduro argues thatnderpinning the constitutionalization of Europeis
normativeand sovereign authoristemming directly from the peoples of Eurdpa&he

normative authoritp f t h e E U @Gttimdsengpatésvitioandiseamplemented

90Ad a ms , Fabbrini and Laroucheds work on AThe Constitutionali ze
de Witte and Kilpatricksd -GrCiomisg iltawd o2@1l7 chdeget ¢ hiowgbu&hr a

fi s o v e ebtlbag assigdance and the new macroeconomic regime are often described as a shift from soft law to hard law and to

the creation of a social straitjacket for the MemkmetoSateso. P
const t utionalism is severely aggravated by the increased majorit
a form of intergovernment al maj oritariani smo page 327;

91 (Maduro and Wind 2017, 320)

92 |dem;
983 The treaty is presented as more than an agreement bet ween S
established a direct relationship between EU | aw ane@ those pec

sovereign authority, distinct from t(MalurcandaWinel 2011H32t) f ounded on t

Page38of 279



@

Cornell University
Law School

byanincreasedi i ndependent pobtheimemberstatdsédamchnave i t y o
resbrethe equilibrium between theniWaduro argues that we must first understand the
four dimensions of theurrentcrisis which he summarizes as follows:

1) There is cognitive dissonance betweéme EUand its people$ born out of
unrealistic expectatiorregarding the benefits of tli@iropearproject, particularly with
regards t@reas where the EU has little competence to intervene®?324h fact,more
often thannot, the truebenefitsof European integratioare of a diffuse naturehey
relate to peacdo sustainablgrowthand social developmerandto the protection and
furtherance of human ri ght s Dhe tcdgnitiaet Ahom
dissonancealso occurs as a result of perceptioegarding the costs of EU membership
-particularlyt hr oughout t he \hEnbaperdeptionafrtransferdnceofr i si s
wealthbetween some states to othecsurred.

2) Thereis a politicalgap within thantegration processnd resulting from the gap
between negative and positive integratforand resulting from the E® slemocratic

legitimacy, andfrom insufficient direct representation or communication between the

94fit he autonomy to define the idemat383 and goals of its political
95Maduronoes how EU citizens fAexpect more from the Union (in) matt
of peace and democracy, and fighting crime and unemployment, all areas where the European Union either has competences or has

only limited inst ument s to interveneodo page 324; De r -vmore atturedv o \the r frames
intelligibility of the EU by its citizens. it he plaetcaei ved decl
growing gap betweewhat the citizens of Europe can understand, follow, debate, and take into account when voting, and the

deci sions and pol i ci es (Devisand ®listral 2014 276er s and parl i ament so;

96 Former EC PresidentuDao Barroso referred this as the expectationsgap eopl e expect more than the p
d el i (Dwéo Bayroso 2014)

97 What Durao Barroso referred to as the legitimacy gap;
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European institutions and the people€afope generating the perception trscial
and economic policieareenactedvithout sufficient debaté®;

3) The EU is struggling witlthe paradox of inclusionmore specificallyvith over
inclusion which becomes threat to the process of integratidtaduro considers how
the prerogative to prefr 0 n eid sot omlythe right, bubne of the necessary
conditions for a successful political communityit o  d e atignal patiticaln
communi ti es ttihpeefertheigdwh wollédenythee xsi s e nc e 0

4) Thereis a constitutional gapvithin the integration procesMaduro sees this as
a product of the equilibrium thesis, atite tensionleft over from the fandational
periodbetweemi nor mat i ve constiintieogakviesThenamd ap 0
constitutional gap is also a paradéor despitethe E U &tsongclaim of constitutional
authorityandtheincrease irthe process of leg&luropeanisatioruropearpoliticsand
policiesremain largely within the purview of intergovernmdrtargaining®. In the
EU6s own iteration of Aone aceosubjettsofa t wo
supranationatonstitutional ordemnyvhose rules and policiese decidednostlythrough
selfinterestedinterstate bargaing. This has twonegative consequences: firstt i

prevents adequate political accountability at bothstigganational and national levels;

98 Maduro claims that this particulay evi dent i f we consider the Euro crisis, and |
that have not even adequately internalized the Eurogean di mens
national politicsto internatie i nt er dependence | eads to a failure of European p
(pages 328326);

99 Idem page 326; but consider competing arguments in Habermas (Inclusion of the Other); and Arendt (The Origin of
Totalitarianism);
100ANati onal governments aggregate the preferences of their cit

pr ef er @adareand Wind 2017, 327)
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and it allows for the displacementpaflitical costs that arise out of unpoputkacisions.

The constitutional gap takes on a more serious proportion when we consider, as
Maduro does, thagjualified majority is the most widely used voting method in the
Councit and thatthe composition of the European Parliamenproportionate tca
me mb e r pepulationellBegreaterdanger therefore is not that EU politics are
product ofintergovernmentalism, bumcreasingly that European politics might result
from the bargaining of intergovernmental majoritarianism.

Weiler on the other hand seems to attribute greater wedgkiie E U dpslitical
deficit as the main challengetohe EUOG6Ss nor mfAWe v kecnrcdppl t i ma c
political deficit is a broadenrlatestoypsht al | i z
structures ofpolitical representation and accountabilitfit he t wo fepturesmor di a
of any f unct i'® fhe vey stdicunemicthe ElE, Weiler argues, negates
these twdundamental principlé$* EU citizens feeblistanced from decisiemaking
processesand when dissatisfied with EU policies, they feel that there are no avenues to
voicethose dissatisfactions and imposepbétical cost ofwhat are perceived to be bad
decisionsWe i | e r 8 sharedibynwer EC President Barro$6, who argued that

the political i s scaneernw afist hEeu rpoopl ei 6tsi cgarl e aitsessut e

101Wei | er notes how fnftthhee pfoelliitciictaolu sd epfhircaiste, otfo Riesneaeud Dehors i s
Idempage 340;

102ldempage 339;

103 Thus the two most primordi al norms of democracy, the princi
compromisedinthe ery structure and process of the Union. o Page 341;
l04Barroso notes fithe stark dilemma that is at the heart of the
decision, they usually vote against the decisimker. If they do not lika European decision, they tend to turn against Europe

i t s @uréo.Barroso 2014)
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one that must be addressed. If | get the question 'so, what is the real problem?’, | would

say 'lt's the politics,stpi d! ' 0
An issue ofloyalty.

Having identified the challenges that the EU faces)dbal orthodoxy 2.0moves
on to thér solutioni loyalty. As we shall seethe sense thahe European project
requires loyalty is a recurring argumemthin the orthodoxy 2.0as well asn many
otherrecent integration narrativeand political statementfter the European crisis.

But how can loyalty solve the issues afflicting the integration projece nd what 6s i

concept?Maduro and Weiler seem to have different answers.

We i | peliticdlsnessianism and hard loyalty

It is curiouswhy Weiler choséit he t hi ngs t hathetidledohisot tr a
recent restatement bis transformation anthologgeeing thatéacknowledges that the
two main premisethat sustained the integration project have been shattemetkly
the equilibriumthesig®, andE u r o p e 6 Political megpsianismThe combination
of these two failures Isded to theunique situation whickVeiler believes thategration
projectfinds itself in,where the two modes of EU governaiicgupranationalism, and

for the first time, intergovernmentalisif® i cannot find a solution tEur ope 0 s

105Wei | er restates the equilibrium thesis as foll owedificeit he equi |
of European integration) and(Madergand Wimk917i384h r oot ed in national p
106As Wei | er not e s-eviddntthat clafeng a Buemeanrsaution baks hecome so difficult, that the institutions and

the Union decisiommaking process do not seem to be engaging satisfactorily and effectively with theeggsi when employing

the intergover nrdempageB36;met hodol ogy. 0O
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problems?”’.

The euilibrium within the European constryctvhich wasthe foundation of
Eur ope 0 s legitnagy,a@dan inov/lenger be sustaineds a resul t of i t
nature of the &dtheodemaads oitianalsgitimation't® Srexit
and the uncertainty e gar di ng tahree EnUodts tfhuet ucoaeeuse of th
crisis, theyareits symptomsBut perhaps equilibrium is not requiradter all what is
required is loyaltyWeiler, Maduro notesfiexpects) loyalty to replace thequilibrium
and notto be an element of a neaquilibriumt®®.

Before addressing how we can accrue loyalty for the integration process, and how
loyaltyrelatst o t he EUO6s normative | egitimacy, th
whose loyalty If both supranational and intergovernmentaichanismsra failing to
providelegitimacy to the European project, then Weiler believes it is up to the member
states to rescue the B, Weiler suggests that this enacts another paradigm shift,
recal linghWKisi waodorSd sheeu &€ ua fo ptéfhénisMyaview on St a
that legitimacy and loyalty in Weilerian termg have always been synallagmatic
blood pact between the EU and its Member Stated | vividly recall drilliant lecture

by Karines Caunes suggesti njgst asdasilybe t he E L

107Wei | er describes this as the fAdouble failure of imdtitutiona
intergov e ridempaget342] i s mo

108 i n myt work Ir awe tome to understand the tragic nature of the European construct. A satisfactory democratic
legitimation will, I have come to think, necessarily come at the expense of the normative nobility of constitutionaétoldianc

109 (Maduro and Wind 2017, 328)

110t he 1 egi ti macy r es o urnefering hee mostlyhoesocialdegitonpiosaee mepletedi andchthat is why

the Union has had to turnldemB836t he Member States for salvation.o

111AThe pendulum has swung, and in the present crisis it will be the 1saioa t e r escue of IdempageIBW&H r opean Uni
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understood as stemmirigpm the B nation states, and nfsom the constitutional or

intergovernmental construdthe question remains, hale weaccrue loyalty, and how

can | oyalty become the new source of the E
Moving beyond thelassicdichotomybetween input (process) and output (result)

legitimacy- yet another false binaiyWeileridentifiespolitical messianism ake third

and most important source of Europeamegration legitimacy*!?, and byalty is

eventuallyconstrued through political messianisho under st and Weil er

messiarsmwe must recall hovE u r o poétiéat deficit features prominently in his

understanding of theurrentcrisisi ec hoi ng Barr oso, i tdis the

having accountability nailepresentation. But it is alsbat we havenistakenlyput our

faith i n output processeiskutroo psspildedeead he EUO

and circuses promise to sustafs democracy'®. Weiler now thinks that output

legitimacy is not as relevant becauseir ope 6s | egi ti macyin has al

political messianisni the true mobilizing force dEuropearintegration

filn political messianism, the justification for action and itsoitiving force derive
not from process, as in classical democracy, or from result and success, but from the
i deal pursued, the destiny to be achieve

the road. Indeed, in messianiisions the endlways trumps h e mévadu. 0

112What Wei l er refers to also as fitelos |l egitimacyo: Awhereby |
thepr omi se of an at tidempadeid337e Pr omi sed Lando
113The fApanem et circenses approach to democracyo. Refining his

explains all or perhaps even most of the mobilizing force of European coridletnpage 343;
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and Wind 2017, 345)

Accordingto Weiler, mlitical messianismas penneth the Schuman Declaration,
was the birttof the European projedsit gaverise toaspirations of @ertain ideaand
idealof Europé!4 Although he focuses mainbn the Schumafimanifesta, it is easy
to imagine an anthology of speeches and writings tt@imany foundingnothersand
fathersof the Europeaideg like Spinellt'®, Churchilf!é, Hirschmanh’, Jean Monnet,
Spaak!8 andVeil'!® to name just a few.

In fact, the words foSimone Veilseemso present in many of the narratives and

political statements addressing the European crisis:

AiWe all know that these challenges, which are being felt throughout

Europe with equal intensity, can only be effectively met through solidarity.

1143 A compelling vision which has ani mated now at | east three ¢
among the people of Europe, with peace and prosperity an icing on the cake, constitutes the beckonind paomi@ddduro

and Wind 2017, 347)

115Who toget her with Ernesto Rossi wrote the fAMani festo of Vent
for a free and united Europe;

116 Who on several occasiopassionately advocated for a federalist United States of Europe;

1170ne of the founders of the European Federalist Movement along with Spinelli;

118The Spaak Report fiwas the basis of the Intergovernment al Cor

https://europa.eu/europeanion/sites/europaeu/files/docs/body/phahri_spaak_en.pdf

119Simone Veil was the first president of the first dire@lgcted European Parliament, and the first woman president of any EU
institution. In her speech shefamagusl s ai d t hat @Athe challenge of peace, the challe

(é) can only be met t hr ouhtbs/viwh.evceEwaomeptpuwlicatiahilda® 14l T40388d%0 Se e

4c02ad78bl1f6efc9740a/publishable_en.pdf
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Beside the superpowers, only Europe as a whole is capable of taking the
necessary action which is beyond itsividiual members in isolation.
However, in order to take effective action the European Communities must
unite and gather strength. (é) 1 f the
we need a Europe capable of solidarity, of independence and of

cooperationt?%

But sadly,propheticallyand inevitably??, the E U éodginal political messianism
has failed to deliver the proméand andthat failure has brought abotlte collapse
of the EUOBS nor mat iresentméneagdinst theniategrsatmojectn d st r @
itself?2 Weiler recognizes that failure is within the very natwfrpolitical messianism,
whichis be best understood as a catalysti@re permanemntormative structuregnd
never intended to replace them. At this unique crossroads Europeeseqoe or the

other.The integration project requires a new political messianism, or more permanent

120Speech by Simone Veil (Strasbourg, 17 July 1979), availaliétas://www.cvce.eu/content/publication/1999/1/1/174d384d

d5c74c02ad78bl1f6efc9740a/publishable _en.pdf

121Aipart of the very phenomenol ogy of p o | i nismcfa mobifizatisrsanda ni s m i s
legitimation. It obviously collapses when the messianic project fails. When the revolution does not come. But intexedtingly,

more germane to the narrative of European integration, even when successful it sows its seegisef Abtbne level the collapse

is inevitable, part of the very phenomenology of the messianic project. Reality is always more complicated, challengaryd bana

ultimately less satisfying than the dream which preceded it. The result is not only abfseratslization and legitimation, but

act ual (MaurcaadWinal 2017, 351)

122 The figlobal waveof populisnd that reverberated througho2®16 certainhh ad an i mpact i n original demi se of
political messianism, batswe shall see failure is a necessary condition of political messiaRigarding th@opulist movements

in 2016 seehttps://www.washingtonpost.com/news/worldviews/wp/2016/12/19jtbkatwave of-populismthatturned2016

upsidedown/?noredirect=on&utm_term=.1ec71566d849
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normative structures on which to anchor its legitimacy.

It is unclear what Weiler thinks regarding thishasdevotes less than a full page to
what shouldoe t he answer t o Eiuliketyphat@asewfpaolitical r e . It
messianism would be possible, seeing that nbkeessarysupranational and even
intergovernmentaleservoirof legitimacy, credibility and capabilitgre deplete.

The answer seenie be thattie EUmight requirehard loyaltyfrom the member
states themselvégiit will be national parliaments, national judiciaries, national media,
and, yes national governments who will have to lend their legitimacy to a solution which
inevitably will involve yet a higher degree of integratiddd The only doubt that
remaings if the member statese able to take such a step, and Weiler ends his narrative

with precisely this questidff.

Madurods new equilibrium and soft | oyalty

Ma d u r naréasve starts with the same realization, that the foundational
equilibrium supporting his constitutional pluralism thesis has been shatfereat,
unlike Weiler, Maduro believes that a neguilibriumis not onlypossible butmight
actually solve Europ6s | e gi t iMadaro findscahisinew eguilibrium in his

unique interplay between exit, voice and loyaliyhere loyaltyis molded invery

123Thi s wi | | mearctyaiolf tthhee mpartii onal communities as theidetheepest sou
page 351,
124AiWhat do we do if we find that those nati onadempage85;r voi rs ar e

125Ildem page 328;
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different terms tharWeiler envisionedit and relies on what Maduro calls systemic
voice.
Wei | er 6 s h ar ddemamdanaaltt ofyolitsore faitmand allegiance a
kind of rollcall to European integration that asks, very much like Weiler does in his
classroom, fnamMadwowobdwi tsho f me, Riomptanptricaly i s di f 1
binary- yes or no- it is normative in natwg; it is the poductof our estimatiorof our
ability to influence the integration project, and therefbi@an be measured and, more
importantly, it can be affected and incentivized myles, values angrocesse%®.
Loyalty depends heavily on what Maduro will identify as systemic voice.
Madurostarts his approach by askifigghat kind of rules, values or processes are
necessary to secure to all EU citizens an equal estimation of inflééfic@he answer
relates toMa d u rnewd conception okystemicvoice which is tethered to three
necessary conditions: a systemic identity betwkeriundamental values of the EU and
its member stateghe creation of glatform for ideologicatbasedproxy poltics, as
opposed tstatebasedoroxypoliticsi a new form otruly direct representatidff;, and
a fluid majoritarian system which prevetitehomogenizatiof winners and loset¥’,

and limits zeresum outcomés®.

126 Borrowing from Hirschman, Maduro defines | oyalty as fAthe rest
influenceo (é) meaning, Athe estimate of their abi32ity to infl
127idem page 329;

128A A del i berative and institutional system favoringebdroxy poli:
bycrossnat i onal i deol ogi cal majoritieso idem page 330;

129 Thi s guar ant ees tmnority my pacticutar decision aleamnce to befparttohtree majority in a different
decision. o | dem;

130AiSince those that compose the majority know that they can in
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Maduro does not expand much furthertbis broadconceptializationof systemic
voice beyond these three requirements. It is now up to the constitutional and
intergovernmental structures of the EU to find this reguilibrium according to the
guidelines and constraints of systemic voiEgenif it does, this new equilibrium might
bring aboutadditional risks, such as the increase of selective exit, and the increase of

national constitutional challenges to the.EU

Assessment of the classic narratives.

Due to the importance of the orthodoxic narrativesin the epistemological
construction of theantegrationprocess it is appropriateto offer the following brief
thoughtsbefore moving forward

Were we asked to explaingltontent and the merit of these theories kyman
friend, without the rigidity and complexity with which the integration language and
metalanguage has evolved, we would simply say that these theories have incredible
merit but at the same time are too intellectudiey work and operate within the
confines ofthe minds of brilliant scholars who have given these issues unparallel
thought buttheyare built in reverse hoping to achieve a desired outcome, and they are
built without getting their hands dirty ohata, h empirical evidenceiuropean realism,
and without an honest exchange with tRgiropean commoners.think our layman
friend would understand.

By all means, dgal ontology should be aspirational, and nplijet legal

an incentive to intern@ie s ome of the interests of the |l osing minority. o |de
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epistemology must hieeologicallyneutraland openLegal ontology should be Jgde
Weiler, but legal epistemology should im@re akin to Francis Bacon.

Criticism of the orthodoxy 1.0 has been well articulated ovelydaes anchave
focused on a certain bias towards supranational governance to explain the integration
processMar ti nsen for i nstance notes how in
transformation of the Community legal order, we have tended to treat law and the role
of the CJEU uncritically as instruments of integration, disregarding the more complex
interplay of law and politics3'0 .Criticism alsoquesti ons thopse narr
integration biasgeeSchapf; Martinsen) praising the role of the CJEU whaatively
engaged in the construction of Europe, but overlookitgasions whefithe court was
ignored or constrained by political, administrative, and constitutional
counterracti onso

With regards to the normative premises of the orthodoxys2\eral questions come
immediately to mindEven if we accept that loyalty cann s we r  Bntologicgd e 6 s
guesti on, it is hard to envision how it <c
What this means is that, evdrwe accept that loyalty cape a solution to the current
European crisis, it is necessarily only a temporary solution

But this is prolably not the first criticisnthe orthodoxy 2.0 would be subject to in
an open debate. The first question would Wy loyalty, why now The more

provocativescholars would not resiasking why loyalty was neveroperlyconsidered

131He further notes how fAin our preoccupation with judicial po
l egislative pol i t(Madissen@@ly r espond to | awo.
1321dem;
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as part of theessential equilibrium of the integration process$,its normative
legitimacy,or as aressential componenif constitutional pluralismgven though it was
a componentoHi r s ¢ h mawmhdisc ht rheaadvi |y i nfluenced We
More provocatively stillif political messianisnor systemic voicaresuch an important
source of EU legitimacy®, how hae they been overlookedor so longin favor of
input/outputconsideration®

The orthodoxy 2.0 presents acompelling upgraded narrative of European
integration but thesequestionsraise the same concerexpressed in the past.
Normatively, theydemonstrate a bias towaridegration,andcur opedés const it
ideal;epistemologically, they are engineermedeverse from thagamedesired outcome
T thetop down approach so characteristic within integration thddrg.analysis of the
causes of the European crissstherefore narrowly construedeferring broadly to
certainnormative gaps and deficits within th&J® s ¢ a The undarstandings of
the challenges that Europe faseem to be theroduct of a certain normative intiain,
and notof an empirical analysisor in contrast with the actual issues affecting the
integration projectlt is important to stress that this not necessarily wron@nd that
the normative analysis that the orthodoxy engage finst among any equaBut it is a
purposive analysis, it is graspingratinements of previous concetsd structureto

achieve the same desired outcomes, and in some cases, askikigifdviary.

133Recal | how Weil er states: Athere is a third type o$ | egitima
currently acknowledged. In fact in my view, it has been decisive to the legitimacy of Europe and to itve ngspibnse of both
the political class and citizens at Il arge. | wil tulalt soe .ad gue

(Maduro and Wind 2017, 345)
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Ma d u r o 0 ssysteneid voicesksas its first condition foa systemic identity
between the fundamental values of the Union with tleb#s member statekowever,
the recent tensions between the EU and both Hungary and Poland, arguably more so
than Brexititself, highlighthow systemic identity is not something tiaa cantake for
granted

The EUis premised orvaluesheld to be so fundamental that thayow for no
derogation Those values, such as respect for the rule ofhaman rights and human
dignity are listed in gicle 2TEU.The Treatyhas a specific mechanisharticle 7 TEY
coll oquially referred -toanposesthetighest pdiitiddd s nu c |
sanctionpossibleon Member States detracting from those val&wmuld a Member
State be found in breach of article 2 TEU values, said member state migts Yiotihg
rights suspended in the Councilo this day article 7 procedurebawe only been
initiated against Poland (20%%) and Hungary{201839).

The very first hurdle for systemic voice is facimgreat challenge, but even hurdles
two and thred a crossnational proxy voting systemwhich allows forfluid, issue
based majoritarianisns T requirea level ofsupranational institutional support, and
intergovernmental political accottiat is currentlyalmost unattainabté®. Ma d ur 0 6 s
soft loyalty approach, one that continues to rely on constitutional plurahgyht just

not be feasible.

134 Seehttp://europa.eu/rapid/presslease IPL7-5367_en.htm

135 See http://www.europarl.europaugsides/getDoc.do?pubReftEP//NONSGML+TA+P8TA-2018

0340+0+DOC+PDF+VO0//EN

136 See footnotd 06,
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Weiler acknowledgetully thatboth modes oEuropeargovernance are struggling
to function efficiently and that is perhaps why he foregoes a soft loydproach and
doesnot revi sit Wdiler seenxjta suggedt thatpam framare s i s .
unlikely new political messianispthe only solution for Europe now lies with hard
loyalty. As mentioned before, political messianism is only a temporary fix, as it is
always seHdefeating. Hard loyalty howeveequires an act of volitioby the nation
states themselveand by their citizensa sort of newand final pouvoir constituant
européenThatneedis perhaps the onlgnething that truly does not transforimt 6 s t h e
only final solution, but has thgill of the peoples of Europe for such a solution already
been depleted

Loyalty speaks to thpossibility of the European peopleswallingly bear the cost
of an imperfect integration process, and inthatseénse, i s a sol uti on to |
crisis. Nonetheless, loyaltper sewould only providea temporary fix, as it does not
address theepistemological and ontologicatructuraldeficienciesthat threaten the
cohesion of the EU.

Finally, Wei | er 6s somewhat p e s s iamginaltpolitical a s s u mp
messianism is dead based on a belief théte EU failed to deliveuponits promised
land Sur el y thekiewshatove take awaypfmover60 decades of lropean
integration a history of human rights protectiarf,socid and democratic development,
of oneof the most integratednd efficient internal marketsver createdandof shared
hopes and ideas. If we never knew what the ENY iis, how canve measure what it
has given us? It has failed to give ug&@ropean corigution, but maybe we never

needed one to begin with.
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1.3 Areview of fringe narratives’.

Joseph Weiler and the legal orthodoxy of integration thémiped spawnan
insatiable interest in the construct of the Eurog@aject andcontributed greatly to the
enrichment of this fieltf®. They alsdnspiredalternativenarrativesoffering competing
views of the integration processarratives which provided their oyanemisesn what
comprises andustains the integration process.

Scholars like Joerges, Lindseth and Isiksel have attempted to reconstruct the legal
nature of the EU in different waysasconflictslaw constitutionalismadministrative
governanceandfunctionalist constitutionalismespectively. These and other works are
relevant for several reasordrst, because they have been successful in identifying and
addressing many of the criticisms of the classic narrative, and in resolving some of the
paradoxes of European Integratidéecondly because theghallengethe cognitive
di ssonance between Eur op ¢hé sctuadewvelspsnents | egal
within the EU. Thirdly, particularly in the case of Isiksel and Lindseth, because they
offer insights into the future of acadentiansnational statecraft, atioey attempt to

resolve theparadox between institution and market buildfig

137For the purposes of this project, | define fringe narratives as those who have offer a competing story of European,integratio

often challenging or simply improving upon the classic orthigdo

138Neergaard and Wind comment on Weilerdés broad influence: fAther
itsefiand probably Weiler in person who parked t hé¢Nedrgadrdcandest i n | e
Nielsen 2012, 279)

139Lindseth and Isiksel are second generation EU scholars (i.e. scholars born into the classic narrative), both sharemany of th

same classic references and influences; and yet both dctepin exteni t he EU®&s democratic deficit to

governance. Instead of tryiiigas the classic scholarship attemyted find different measures for legitimacy in supranational law,
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Normative premises of the fringe narratives of integration theory:
As previously, | will start by highlighting the main features and premiseseof th
fringe narrativesand attempt to isolate their normative apistemologicaadded value

to the field of integration theory.

Challenging the premises of the classic frameWw8K* - an issue with categorization
Fringe narratives such dso e r hgve thedmerit of attempting to erode the classic
theoryn f r om t he (andis)expectatonipa s Eur opeds i ntegrat

indeed should, be accomplished throughdfdy

Isiksel and Lindseth rely on the functional impems of creating and maintaining the EU to reconstruct the framework of European

Integration, based on their concepts of functional constitutionalism and administrative governance, respectively. Witegtas Lin

completely foregoes constitutionalism a®attire of EU Law, and in that sense breaks completely away from the classic narrative,

Isiksel attempts to give it continuity, with a more refined version of constitutionalism at a supranational level;

1l40isuch i mages of t he Crolaimthe,ntegraii@a prbcess have been uhéer chalenge, frorh oth within

and outside the Il egal academic community. (é) the assumptions
|l awyerds accounts have olSeawp94gpuesti oned. 6 Jo Hunt and J

141t here has been a significant questioning of the i6eheroicd vi
constitutionalisation procedsn o t everyone subscribes to the faiBgp,;td@receht Lux:
scholarship often transcendsthe Caue nt r ed emphasis of early years of EU | egal sct
an account has been demonstrated as being based on assumptions about the Court and the law which are aperSiechuesti

assumptions have been shown to be partial and fallacious, as they overstate the integrative capacity of law, and pbsitea view

case |l aw as progressing ineluctably to a particular constituti
142 (Joerges and Glinski 2014, 25)oerges clearly states elsewhere thatcbisflictslaw constitutionalisma ppr oach fAwas
designed as a counter move to the orthodoxy reamoflEuropeapean | egal
constitutionalism, on the one hand, and a defensewdfdristt he i ntegr
|l egacy and its cl ande s fiithée abrstructivegambitiorzt@a defend Beropean comrhitments toh e r

democratic governa@amesadi2) t he rule of | aw. o
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As we have seen, thassic legal scholarship developed a theory of legedration
based on how the constitutionalization of Europe came abwaiugh the judicial
activism of the CJEU, and the preliminary reference system that enable it. From the
emergence oivhat they found to bgidicial constitutional doctrines, theydbrized that
the integration process was mainly driven by Tawhat became known aretlebrated
a s intbgeatiof throughlav ap pr oach

The legal orthodoxy took cases suchVas Gend & Loo¥® Costa v ENEF*,
ERTA“S, andinternationaleHandelgesellschaft® and found that the CJEU had created
four constitutional doctrines of direct effect, supremacy, implied powers, and human
rights respectively thatde factocreated a European constitutional otieas the court
itself recognized inLes Vert$*® when referring to the Community's "constitutional
charter!

Recentnarratives while not necessarily questioninige importance of thde U 6 s
preliminary referencemechanism, anchow important judicial doctrines resulted
because athis unigque systento questionrhoweverthe significance of those doctrines,
and how exactly theparticipatin the construct of Europe

Thefringe narrativegjuestion thenormativecategorization enacted by the classic

143Van Gend en Loos v. Nederlandse Administratie der Belastiig&3, E.Comm. CtJ.Rep.1,;

144 Costa VENEL, 1964E. Comm. CtJ.Rep.614;

145Case 22/70. Commission of the European Communities v. Council of the European Communities, 1971 E.C.R. 263;

146 Internationale Handelgesellschaft v. Einfibmd Vorratsstelle Getreide und Futtermitt9,70 E.Comm. CtJ.Rep.1125;

1470neofthemdas r eproduced sentences in Weilerods Transformation expl e
Community law and Member State law and rendered that relationship indistinguishable from analogous legal relationships in
constitutional federad t a (J.eHsWieiler 1991, 2413)

148Parti Ecologiste "Les Verts" v. European Parliament, 1986 E.C.R. 1339;
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narrativesandthe assumption that these doctrines create a constitutional ordewttihat

drivesand constraing€uropean integratidf’. Peter Lindsethin addressing how the

constitutional thesis suffers from an error in categoriz&tipargueshatthe EU legal

order is administrative in natureand the integration processis a stage in the

devel opment of Europeoagovesnang®lanati onal admi
They also question the role that B8EU has playeth the integratiorproces$>?,

and Hjalte Rasmussen goes furthecharacterizing the Court as an damro,

highlighting the EUG6s pr obils@adrciat actvismd e mo c r a

advocating for judicial selfestraint from the CJEX¥. But even when not going as far

as Rasmussen didhd fringe narratives wegh theC J E Uualisial doctrines within

Europeds epi st gaenbelymapsure holw these dodriaetiallyaffect

the integration proceswithout the doctrinal draping of the classic narratives. In that

sense they contribute éomoresystematic understanding of the EU, categorizing events

such as these as inputs to the integration process

Finally, scholars likdLindsethfurther challenge thelassicassumptiori at least

149Mat e j Avbel]j has challenged what he call s t himalignthatis,i ce of <co
beyond the pervasive constitutional | abel i ndAvbelj2008,t2) ki nd of con
150 To put it bluntly, European gover)nawicteh ias raudminngi slte qittiivreacy

derived from the historically constitut edlLindsethd20l®,sl) of represent a
151 (Lindseth 2010, 58)

152Recal | Lindseth questioning the weight of al l supranational
l egitimation of supranational regul atory power (é)onftas never b
the EP, in the deliberations of the EC, or even, dare | say it, in the judgments of the ECJ, the ultimate bastion af a seemin
supranational constitutionalism.0 Idem at page 19;

153 (Rasmussen 1986)
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with regards to the orthodoxy i@ hat t he s olegtimayiotdbefolnd E UG s
supranationallyTheyargle instead thait is the treatieshatallow for and empower the
integration process, proving once again that the construct of Europe is administrative

and not constitution&t*.

Adopting amethodological shift from doctrinal legal research to functionalism;

Most alternative narratives of European integration recognize the methodological
shortcomings of the classic legal theldPywhich relied on doctrinal interpretations of
t he CJE U & the Easketted laa tradition®®. Recent worksfrom scholars
such aslsiksel and Lindsethhave shifted their methodological approach from
interpreting the normative imperatives of
and understanding tHienctional necessities of European integrat®woth authors have
adopted a functional approach in deconstructing the legal nature of the EU, to develop

their concepts of functional constitutionalism and administrative governance,

154Lidnseth argues thatthelgi t i macy of the integration process fihas been 1| oc
themselves, akin to enabling legislation on the national level, empowering the supranational exercise of regulatonywiisinetio

the capacious limitsedf i ned by those treaties. (é) This empower ment and au
of the administrative, not constitutional character of integra
155De Burca: AThe assumpti on t h a tegratianwroakss,esd apole which genesallydurthiers i cant r
rather than hinders economic and political integratilon, is one
inqguiry or solid evidential backing. o6 P 313;

156He s s el i nk: fegaksgholarship may beiclaracerized as both positivistic and dogmatic.1 The internal perspective

is the perspective of the judge. The aim is to become an oracle of the law. The ideal legal scientist is very simil&r oD

Hercul es, dagei magismwprey human intellectual power and patience w
met hod of || egal research and the method of adjudicetn on (6find

legal method? On Europen Pr i vate Law and Scientific Methodd European Law J

Pageb8 of 279



@

Cornell University
Law School

respectively.

Isiksel repurposes the constitutional thesisserve théi f unct i onal i mper
creating and mai nt &1 Isikselayguethatt b eo B c | egi b n
claim isdependent on efficiemfovernancef its constitutional machinety?.

L i n d sfenttibnalism is tied in to his understanding of Hueirces of th& U 6 s
legitimacy. Havingargued as seen above, thtae EU has failed to attain democratic or
constitutional legitimacyfin its own righ®*°, he concludes that the Ethould be
understood as having only mediated legitimécthat it exercises powers that are
delegated to it by member statemnd thatits autonomy extends no further than
functionally delimited areas of policy.

Perhaps the greatest methodological shdinfithe classic orthodoxy s Joer ge 6 s
novel approachwhich wasinspired by legal realistf’, bythec o n f revotutiod is

Americg and particularly by Cu't Joergessuggestser n me t

1571 si ksel adds that the EUO6s i mperative is to createefa policy
fiscal coordination, andreguat ory powers ranging from cons u(lsiesel 2006, 9t ect i on t o e
158Recogni zing that the EU6s authority fidoes not comfortably maj
|l egi tianpageyfos he argues that #fAthe EU has produced a qualitativel

authority is justified by a claim to govern effectively rather than with reference to traditional principles of populksigatvand

indivi dufailddnm baetrty®ge 6. She then considers that ithe use of
capacity (é€) is not specific to the supranational edo mai n. (éa
justification for constitutional authority in thelandeoomesti c con

this particular justif (lskeet2016,8) of constitutional authority.o

159 (Lindseth 2010, 1)

160At h e clawnapproach is 8ot meant as an artificial juxtaposition to positive European law, but it does claim to take up the

|l egacy of | egal realism, andtohkekp,us$ot ar $ éeecuges@l, 2t) hatl| awwddo
l61AiJoerges calls for an idea of European |l aw as a type of supt

|l aws met h@abmyds@dPs, & s o
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reconfiguingEUlawiias a newptrwmatofond® conflicts |

Reframing the E Uitpwdingl adteyratlve narrativesr of European
integration
The methodological shifhighlighted abovenas prompted some scholars to look
beyond the established nominal constitutional labels of European integration and
reframe the legal nature of the EAk seen abovegecent works have suggesteatious
di fferent categor i z asuchasadmiriswative okieenarlBBU6 s | e ¢
andfunctional constitutionalisfi*. Another narrative, and oraf the most influential
competingconstructs oEuropean integration from the legal camsploergesconflicts:
law constitutionalisnfc-1-c narrative)®®, a compromiséetween intergovernmentalism
and federalism what Joer ges o¥oethie€uraean prdjeet. fit hi r d
Joerged s-I-cbuildsupon Haber maso di'% ocusinqgethe t heor y
conflicts betweensocial and systems integration.e. betweenthe demands of social

normativity andregulatorydiscipline, andhedemands omodern market§®. The core

162 (Joerges 2010, 21)
163Lindseth, Peter L. Power and Legitimacy. Oxford University Press, 2010;

164 Isiksel, Turkuler. Europe's Functional Constitution. Oxford University PREHS;

165( Joerges, Conflicts Law Constitftutionalism: Ambitions and Prol
l66Joer ges argues that Aithe sustainability of the whole Eur oy
institutionalisation of a fAthird wayo between ( é)ederdlidte def ence

ambition s, o n {Joemges@@16, &)r . O

167 Co n fLlaiwctCsonst i t uti onali sm (é) provides an adaptation of the
(Joerges and Glinsk014, 2)

168Rec al | Joergesod6 exampl e: Ailn the context of the establishmen

prime example of such arrangements. Standardisation is at the crossroads of economic efficiency and sochilitsespoasi
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assumptions upon which thd-c narrative was built are that: (1) European tHfers

the possibility to overcomie structural democratahallenge®f the individual nation

state$®® and furthermorg?2) the needs of the peoples of Europe can no longer be met

in isolation by each member state, rather they requitellective respon$€. These

core assumptions give rise to thtgpes of conflicts within the integration process:

vertical, horizontal and diagon@t, that call fora fidel istuerr atniavd onal i

between political andocietal actors

Taking into account the disintegratiegiements of European integration:
The assumption that European integration operates through an expansion of the
scope of centralized supranational governance is a feature of the centrality of law

thesis’?that Shaw’® challenged over twenty years agd.the core of this assumption

balancing of these concerns is a political activity, but one with which the political systems and their administrativeabodies

cope with on their own, not even a@oemesf0lzy2)al | evel, | et alone
169Joerges argues that fAunder the i mpact of Europeani sation and
schism between decisianakers and those who are impacted upon by deefsiark i (Jgergés 2010, 222)b u t al so, fias a

consequence of their manifold degree of interdependence, the Member States of the European Community/Union are no longer in

a position to guarantee the democratic legitimady dfe i r  pdenhpage 23p s . 0

170Joerges identifies fithe eroding potential of  niaatpage@ st ates t
ibased on the fact that ifirEmanyad@maia$rthatsheycae reot, dr &esno (orégér, ineaypgsidon i e n c e

to ensure responses to their concerns autonomously but instead depend on transnatipnal cca(doerges and Glinski 2014,

32),

171 (Joergs 2005, 1516)

172Dehousse and Weiler: fAintegration must be regardedinas a pr oce
the exchanges between the various societies 6goncerned and to a
173J 0 Shaw: fibreaking the hitherto immutable |ink between | aw

disintegrationist elements in the present EU legal order. Placing integration and disintegration side by side makés ih&lesier
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lies the pro-integration biaghat has been discussed ahal@erges alludes to thisas

when r evi s i tedhnogatichvergtive eneisioang Europe as a regulatory

state whose f opistogtioritiaenirdelgrationoodee all other conceivable

val ues i nc | u'iDisigtegchteverierentsofcthye European integration

procesdave beerfior the most parbverlooked bythe classic orthodoxyr summarily

pushed asidand accepted as part of the unique construct of Eyrepeh as when

Weiler, as ifaddressingvi t h Maj one ds G&yopearaintdgratigstdtes c o de o

that Ademocracy is simply not parfi of the
The merit of thdringe narratives and of Sh aiwtha theygoestprar t i ¢ ul

thefocus ofthe classic integrati@nkeroig noble and glorious sagas on fategration

element$’®i which Shaw identifies aBconsensus; unity and <co

legitimacy andauthoritydo i and ignorew h a t she terms as Adisint

such asidi versity and di fference; fragment a

we a k n’é Shavw and otherallow for a more informed andandid debate to take

place,acknowledging thenany tensions and opposing forces within the integration

process

aralistic assessment the current state of the EU | egal order. o
Oxford Journal of Legal Studies Vol. 16, No. 2 1996, p 253;

174 (Joerges 2010, 21)

175(Maduro and Wind 2017, 350)

l76Shaw states that #Ascholarship which highlights the alleged p
privil eg e(@had,EwapamUnion leegal Studies in Crisis? Towards a New Dynamic 1996; 241)

177 (Shaw, European Union Legal Studies in Crisis? Towards a New Dynamic 1996, 240)
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Assessment of the fringe narratives.
The fringe narrativesffer us in varying degregof separatiorirom and contrasto,
alternatives views of the European integration protiessquestion the fundamental

premises of the constitutional thesand the classic narrativeindsethfor example

accepts thati Eur opean governance i s of cour se
pol yarchical o, bauwitgenérien art eufr et easn dE u rhcapge st i s
constitutional asonventionally supposedo:¢

Perhaps the two greatest contributions of these narratighst they acknowledge
and move away fronthe prointegration and praonstitutional biasof the classic
theores andmoreover, they are willing to accept that the integration process is not an
idyllic fairy talet’®, it not always noble ankleroic, ithasthe same tensiondoubtsand
selfinterestghat pervade national law and politipgrhaps even more so.

But much of the legal realism that inspires this project is @ty normative in
essence ancbntinues to lack substantial empirical data and analykisse narratives,
much like their classic predecessor, are written in a seamafs of highly developed
normative language and mdemguagesprinkledwith spomdic judicial casestudies
Their openness tilie functional necessities of the Bdthe darkside of the integration
story, their adoption of legal realismndtheir embrace of European realism, gave us
hope that they could escap@urely ontologicabr normativeapproach to the European
project and particulaly in addressing those same functional necessities of the

European process, begin a systeméatittan-up driven, empirical analysis of the forces

178(Lindseth 2010, xiv)

179Hunt J., Shaw J. (2009) Fairy Tale of Luxembourg?Rhinnemore and Warleighack 2009)
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that shape the integration process.

1.4 Chapter QI\E Conclusions
European ntegration narratives from the legal scholarship sophisticated and
thoughtful but they remain for the most part withire confines of legal doctrineietd
to a preconceived normative framework of Europe that of a supranational
constitutional order. Even when fringe narratives have manadpddkaway from the
classic constitutional construct, and froits pro-integration bias, thewtill cannot
unshackle themselves frotme normative ambition of European integration legal
scholarship
These narrativesas Van Hoecke notesnd up following the samgattens as all
legal doctrinetheyfigtudy lawasan or mat i ve syst em, i mi ting
l egal texts and court decisionso, ®¥oregoir
These theorietherefordeawe the epistemological question unansweesdhey fail

to ascertaimow integratiorcomes about-or example, it is hard to denygt important

180(Van Hoecke 2011, 2yan Hoecke characterizes these doctrines as hermeneutic disciplines, and summarizes them as follows:
ALegal scholars collect empirical data (statutes, cases, ¢
test, using the classic canons oferpretation. In a next stage, they build theories (eg the direct binding force of
European Union (EU) law), which they test and from which they derive new hypotheses (eg on the validity, meaning or
scope of a domestic ruldemaywagedh conflicts with EU | aw)o i
Van Hoecke does not dispute that legal doctrine is an empirical social science by its own right, quoting Alf Ross hewecalls
ithe interpretation of the doctrinal st udy omonfustapplyalsqtéthis rest s up:
field of cognitionit hat the doctrinal study of | aw must be recognized as ¢
scholars are often interpreting texts and arguing about a choice among diverging interprétatioesvay, legal doctrine is a

hermeneutic disciplined idem page 4;
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role t hat t he CJEUGS j udi consruct od Bucopei i ne s p
constitutionalizing or otherwisé but those doctrines were but one aspafcthe

European integration proces@ne of he strongestriticismswe can make regarding

the classic orthodoxy of EU lawis that it has mistakenly correlatedthe
constitutionalization process with the integration process, by characterizing the EU as a

de factoandde jureconstitutional legal ordemwhen in fact e constitutionalization

process was and is in tension with other processes of European integration.

This correlation, between constitutionalization and integration, leads to two others
that are likewise mistaken. First that the CJEU wash#tro of the integration process,
and the second, subtler but also more misleading, regarding primacy. The fact that EU
Law has primacy over national law does not entail that the constitutional process has
primacy over other processes and areas of Eunopéagration. By focusing solely on
t h e Cjiudieid dactrineandthe constitutionalizatioprocessand by enlarging the
scope of primacy to the constitutional order over other areas of European integration
including the legal order, the classic néim@abecame less sensitive to other inputs and
events shaping Europeds devel opment .

To put it a simpler way, the classic n:
constitutional, and thenorrelates the constitutionalization of Europe with European
integration. My argument is that the constitutional order does not fully encompass
Europeds | egalonepandéer ofi tEurespgegaustl egal or
subsidiarity,with the intergovernmentalism, with EU positive law as negotiated and
bargained through the@aties, with national Constitutional courts, with slogereignty

of Member Statesand with thelemocratic deficit that is owed the peoples of Europe.
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Inturn, thelegala@ter i tself is in tension with Eurc
orders.

Integration results from a complex interaction of competing processes and inputs,
as will be explored in chapter three, and to understdndstLindseth notesi s c ho | ar s
musttake the nationasupranational relationship as it is, not as they might wish it to be,
in order to judge where European governance is and whither it is tending. It is not

Eurosceptical to point this ddto.

181 See footnote 85 i(Lindseth 2010,28) n whi ch Lindseth recalls Rittbergerds critic
on fr ed estandards bygvhithlEeropean governance might be measured rather than asking why perceptions of a democratic

deficit exist and what i mpact these then have an institutional
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CHAPTER TWO i POLITICAL SCIENCE NARRATIVES OF EUROPEAN

INTEGRATION:

Introduction

The previous chapter conduciabviewof the integration through |a\#? narratives
and approaches to European integratie@oryi narratives thaprimarily view law as
both object and agent of integratidrhis chapter wilfocus instead on narratives from
the political science field, broadly defined, that have been presented over time largely
from the subfields of international relations (IR) and politgméncé®?

As explainedbefore in chapter one, both the challenges and the diminishing returns
on presenting a rigid descriptive taxonomy of these narratives remain the same, if not
further exacerbated by the ofteammon conflation between political sciescand

IR Thi s pstaefl goals rénsain to inform the debate on the future d&lthe

182Meant here as a representation of the field of legal integrati t heor y, and not i n t hterouglar r ower se
lawo (I TL) project enacted by Mauro Cappelletti, Moni ca Seccorm
project fAhas had a power f uldiiempzouisi®@b 449)he devel opment of EU st
183My purpose is not to question the standing of IR as an independent scholarly field, nor to construe ifiatdeopiolitical

science. Political science, as referred to in this ptpje used in its broadest sense as a discipline that focus on the local, regional

and international practices of governments, state aboul ot her po
disciplines, subdisciplines and disciplar y/ subdi sci pl i nary bounda(dorgensen, Palldclkkand Ros a mon d
Rosamond 20070 serious academic overview of these narratives should proceed however before noting the vast contribution of

IR to EU integation theory. Rosamond has written extensively on this topée primarily(Jorgensen, Pollack and Rosamond

2007, Chapter 1), but al§Rosamond 2000)

184 Seesuprai | agree with Rosamond and challenge the academic rigor of such a conflation. Nonetheless, some scholars might

refer to these narratives generally as stemming uniquely or undistinguishably from either IR or political science;
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and to inform the scholarly field of integration theoAs suchit will focus on the
premises that sustain these narratives, regardless of their methodologsiatffio'e®,

as they provide us with an understanding of how political sciseosu latohas
explained and mapped the framework of European integrafiptelief is that, rather

than focus on descriptive terms characterizing methodological choices, such as
intergovernmentalism or neofunctionalism, it is more useful for the reader to
understand, for instance, that what sets these narratives apart from the legal orthodoxy
is that they shift the motor of integration from law to politics, or from law to p&Wwer

188 1t6 s  dorh of analysis thaghall begiven primacy, focusing on their constitutive

185Brian Schmidt would argue hat #fAi s an intimate | ink between disciplinary id
history of the fieldo and he is right; nonet hel esheypndt he curr e
disciplinary identity;(Carlsnaes, Risse and Simmons 2002, 16)

186Addi ti onally, as Rosamond notes, fAthe standard story of EU si
di fferent ways an d(Jovgensen, Pdlack dné Rosamond 2007W\G¢nersardsDéez for instance describe a
Aipr-ohbegrati on period (that) predates the actual devel opment o
theory of institutona desi gn and early federalist theories, but surprising
explaining integration (liberalism, realism, neolibrarlism); analyzing governance (governance, comparative politics, policy

analysis); and awstructing the EU (social constructivism,pest r uct ur al i s m, gender approaches, et
between mainstream (where political science has primacy over her methodologies, and the EU is regarded as a politydike any o

and pluralistt (where multidisciplinary approaches are preferred and the EU is recognized as unique) models of studying the EU.

Rosamond has published several articles on how different typologies (such as Hix, Pollack, Keeler, Jackson) mightiplace certa

scholars in dferent methodological camps. Rosamond himself will use different typologies to illustrate the impact of certain social

sciences on the narrative construction. For instance Rosamond argues that we can delineate a certain period, wiielehdycalls t

mani festations of integration theory, which includes functiona
protoi nt egration period) and which emerged out of International F
the avoi da(®aesanomdf Theeraes od European Integration 2000, 48)

187APol i tical scientistsdéd point of departure is al moges al ways o
as havinginteni ons , motives and a quest (Neergaaplanddielsea202, 2B f |l uence when

188The paradigms of law and of politics being the driving force of European integration will be reviewed in fchepter
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elements to be able to provide useful conclusions to the understanding of the scholarly

field.

2.1 A review of the orthodoxy of political science integration theory

Perhaps the salient feature of the orthodoxy of political science was its concern with
uncovering which institutional incentives (political capitahd power) or structural
incentives (economic, social or cultivated spillovers) drive integratishich cenote a
moresystemic understandirgf the integratiorprocess.

Underlying these concerns was an uncertaiagardingthe future of the nation
state andregardingpostnational forms of regional governange which led to a much
broader range of possibtbeoretical framework$o be envisionedhanwere being
discussed in the legal field.

As seen abovenost legal narratives adautthe constitutional thesis, imbedding
the EU with supranationalism (then debating whethés ilualist, monistnultileveled
or quasifederal). The classic orthodoxy of political science offers a broader framework
scholarly from Hoffmann to Haasand structurally from intergovernmentalists to

neofunctionalists or supranationalf$ts

189Zi mmer mann and Dur fithe core normative issue behind the neof
question of whether the natietate would and should have a future in the twéntyr s t (Zirametmamn yara Dur 2012,.5)

But note also Rosemond who states that Athere were andvo big pol
politics and the future of the natiatate as a viable and desirable method of organizing human affairs in advancedssocietie

(Rosamond 2000, 1)

190A Th e mossttandoinngg of these was fought between intergovernmental
referring to the fact that Haasdé neofunctional i smergemcgi si oned #

of supranational trade associations, labour unions and political parties that would increasingly pursue their intefestspeane
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Despite this broader range oétiretical designs, as Wendt and later Rosamond note
the fAgreat debat e b eirtengevernmentadisanf womd tyi an alaigg n
on first order questions, while finding unity in all second order matiErs will
become apparent when we see fastamce how both theories adopted rationalist
utilitarian approaches but identified different actors and different incentives. These two
t heories disagreed on empirical records,
significance of different actors dninstitutions in the explanation of integration
outcomeé I wt | owed very similar paths with reg
me t h o d &1 The first order differences stemmed, as he himself suggested, by
Haasob6s desire t osmardid fdtighining ef poweraHaasiwanted te a | |

provide an alternative between the realists and Kantian idé&tism

The main premises of thmolitical science integratioorthodoxy

Integration is fundamentally a process of actoven institutional potics.

The first premise, shared by liberal intergovernmentafi$tsand early

| e v gimmermann and Dur 2016,®),

191 Rosamond notes how there was broad metagieal and methodological affinity between these two fields:
fineofunctionali smés ontology is fAsoft 0 r aderivadinterestscwilahosee : soci al
whatever means are made available by the prevailing democa or der 06 and #Al i ber al intergover men
the (é first order) que s tdrivemastoroahd (B) &om whehintardsts themselvds hre detivedyBut nt er e s
there would be no quarrel with the basic rationalisti | i t ar i @ynggpardeMannsreandLlLofgren 2015,;25)

192ANF was developed explicitly to challenge the two theories o
wanted to show that the fetiging of power, the Primat der Aussenpolitik, was far less of a law of politics than claimed by these
scholars (é) But | also wanted to show that the Kamsasan ideal i
unnecessary asitwas 6 d i s JE. B1ldapsv260d, xiv)

193AEU integration can best be understood as a series of ration
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neofunctionalists, rests on the assumption that integration is predominantly a process of
institutional politics®*, wher e actors have fdAintentions,
andinfluence whentheya® . Thi s assumption gave impor
political integratiod® and institutionalizatiol¥’, focusing either on the policy interests

of national leaders (intergovernmentali§th or the principalagency incentives of a

pluralist political society (Haasian neofunctionali$fA$°. Grimmel has coined this the

constraints and opportunities stemming from the econortérests of powerful domestic constituents, the relative power of states

stemming from asymmetrical interdependence, and the role of institutions in bolstering the credibility of interstate commitme

Moravcsik, Andrew. The choice for Europe. Corridfiiversity Press, 1998; p. 1Biaas goes further and claims that integration

requires dAfull political mobilization via strong ingforer est gr o
political dominance under rules of constituhn al democracy accepted by | eaders and foll ow
Neof unct i o (Chriktiansem, Jd@rgensen and Wiener 2001, 29, FN 2)

194Recall Haasaying:il di sagr ee wi atthe nétoe of integrtiog aughete ke "disdygregated"” into economic,

social, and political components (é). Political i gonomigr ati on, i
and social trends; these are important becausbwert k t hey are causally cdmhB élaas®®, with poli
632, FN31)

195(Neergaard and Nielsen 2012, 282)

1961t shoul d be c| eafrwhatis@otmally bndersmdd asirgegratian thegrhwaas concerned with political

i nt e g (Rasamond®000, 13%ecalsoi Haas emphasi zed the deeply political charact
(2012) p. 18;

197 The | ogic of institutionalization has | ong been dat work in
pr o c (Store®weet 2012, 16)

198Rosamondhenquoting Moravcsikfth e pr i mary i nterest of governments is to main
the support of a coalition of domestic voters, parties, interest groups and buresustaase views are transmitted, directly or

indirectly, through domestic institutions and practices of political representation. Through this process emerges the set of national

interests or goals that states bring to international negotiatifssamond 2000, 137)

199 See Rosamondfthe process emerged from a complex web of actors pursuing their interests within a pluralist political

envir oanibowHaasd6s neofunctionalism reinstat e(®osdmoral2000, 55¢ a | agency
200whi Il e Weil erdéds Transformation of Europe mightontpmcesbybr ought t |

political science, particularly in the neofunctionalist canapd with the equally seminal work of Burley and Matthe idea that

Page71of 279



@

Cornell University
Law School

interest paradigniGrimmel 2017) i n whi ch the HApursuit of

motor of integratiof’’. Simon Hix, as Rosamond notedfers a similar account, in

which fAthe EU is a political system i nvol\

a classic Lasswellian game®?of o6who gets wr
The premise of institutional politics and the quest for finding whichraetibect the

integration process, according to which incentives or constraints, was, and arguably still

remains, the main focus of political science integration tif€brjxs Grimmel notes,

Awi t hout being able to i denttainfbgnefisenr t ai n

participating in the integration process, an adequate explanation for the course of

(political and economic) integration does not seem possible in classical integration

t h e qGrimnael 2017, 165)

Integation is driven by a rationalist framework.
Often articulated ionjunction with the previous premise is the understanding that

integration is an application of rationalist institutiona#f™ . The i nterest p:

integration remains a political process driven by rational andrgeliested actors remains prevalent;

20lThe interest paradigm, Gr i mmel notes, stems from a fAbroad co
driving force: identifying certain rational actors seeking certain kinds of gains and benefits is a vital part of moestiexplfan

the procedure of the integration process (é) | ikeonglismo) functi or
or also parts of mul t(Grimmel 2007, v er nance approacheso

202 (Gower 2013, 37)

203See Gr i mmel AThe central guestion in integration theory ai mi
essentially this: which actors have been able to exert their interestsisisther actors while being subject to certain insthal
constraints, and how did this foster the integrati@ae process?
usually seen as the @rmmeli20lg 166)or ces of i ntegration. o

204 Moravcisk ad Schimmelfennigin (Wiener and Diez 2009, 6AIso seeMo r a v ¢hie fihkdamerital actors in international
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necessarily based on a ratioaator assumptionnarratives and studies conducted by
political sciences assume that integration is driven by rational andhteeHsted actors,
who act upon certain incentives and interdss®,

In the neofunctionalist camp this becomes apparent in riieeliberal belief that
Athe benefits of integration would become
groups who would lobby their governments accordiffgy . Politics would
follow economics in what they deemed a spillover efféctntergorernmentalismas
Moravcsik arguesadopt ed a more neoreali st view t
integration lies in the interests of the states themselves and the relative power each

brings to Brussef8% .

politics are individuals and private groups, who are on the average rational aagtetis& and who organize atvange and
collective action to promote differentiated interests under constraints imposed by material scarcity, conflicting valaeatiand

in soci et alMoravesikl199% 516)e . 0 | n

205Recal | Hfarat®nalism dresses the instrumental motives of actors; it looks for the adaptability of elites in line with
specialization of roles; nedunctionalism takes self nt er est f or granted and rel.iEeB. on it for
Haas 1970, 627And alsohowii ( €) soci al actor s, i-derivedéntrestsiwjl choase whatevdrimeaes t hei r v

are made available by the prevailing democratic order. If thwarted, they will rethink thes, vellefine their interests, and choose

new means t o(E.BeHadsR0dexy)t hem. o

206 The only conceptual divide is between realists/intergovernmanlists who frame integration as@azgrame, whereas

neofunctionlists believe it to offer positteeu m possi bi l i ties. I n Ni emam(@Wienerahd Bezhmi tt er 6s
2009, 48)

207 (Rosamond 2000)

208Rosamond also notes th@iit has often been said that neofunctionalism cont
spi | | ov e r-Mikkdlsénr 1891)hthais m specific theory of how, once created, supranational institutions act as strategic

advocates on behalf of funct i ¢Rosamond 2005k244gtene Swedinddtemspilevers wi der i nt

occur fAwhen actors realize that the objectives of tiomli tial supr
policyma ki ng to additi onal , (StomerSweeti2018,8) |y rel ated domains. o
209Mor avesi k, A. fiNegot i at iKegpane dn@Hoffmanndl99%, 79 ur opean Act o, i n
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Integration is measurable through a seriesnopirical hypotheseistransactiordriven
thesis;

Neofunctionalism and intergovermentalism build their theories on rationalist, actor
centered framework¥. Both assume a series of national preferences (Moravcsik) or
transnational interests (Haas, Stone &yvehat drive interstate bargaining and
institutional desigh'’. Neofunctionalism, however, goes on to speculate an additional
mo ment , where fAintegration produces unant
consequences and escapes the control of thes$tat whi ch in turn cr e:
loops that drive integration forward. These feedback loops result from a functional
spillover effect’>. Both theories, nonetheless, provide testable propositions, ranging

from macro to micro, and micro to macro levelshomw integration proceeds.

Integration is concerned with processes not outcanfiesn follows function thesis;

Classic narratives of political science shy away from conceptualizing what polity

210A al | t heor i es u-ceahtered asdaatiandlist thgories, alleof tleeim make assumptions about preferences and

negot a t i(Bennsttand Checkel 2015, 111)

211ineofunctionalism (é) does not di spute that the initial st ey
about the centrality of exogenous state preferendzesnd er gover nment al b a r dBemnettiandgChegkelwer . 6 | de
2015, 110)

212ldem,page 112;
213t he externalities of integration in one policylentBueate deman
see also Stone Sweet: AfFeedback | oops and spillover have been

(Stone Sweet 2012, 1,0)
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should emerge from the process of integr&tibtt®. Unlike legal scholarship, which

attempted to provide a framework for integration to occur based on a certain notion of

the European polity (whether as constitutional, federalist, or multilevel), political
science focused on the dy foavardasaprdcdséot fiwoul
Political science has mostly attempted to bypass the dependent variable problem in

systems theo®’.

Assessment of the classic narratives.
In creating a framework th&cuses on processes and inputs, political science

orthodox of European integration theofsgys the foundatios for a systems theory
understanding of the forces that drive the integration prodéeydo howeversuffer
from the same faulty logic as early economic and gameiésgloy assumingpoth actor
and transactionahtionalityin integrational interaction$erhaps the greatest criticism

nonetheless is # they maintain a myopic or monochromatic understanding of

214ABot h neofunctionalists and intergovernmentalists are more ¢
system to which t(\ienérand Dieze2@0B,8)t ISemr laé¢ 3 dlse®mopbsainso nadn &aidt ors and t he
interaction was illustrative of neofunctionali s{Resamoadnphasi s or
2000, 55)

215Even recent restatements of neofunctionliams (see Stone Sweet for example), that suggest that the outcome of their theories
presupposes the expansion of supranational governance, are not sufficient to shift this premise;

216(Stone Sweet 2012,;7)

217TRosamond summari zes the probl em: Awhat is it that theorists
institutionrb ui | di ng and integration?o; Haas hi ms erlof what weaptopode td¢ h a't it w
explain and/or predicto, and that Athe task of sehderce i ng and |

cannot be accomplished without an agreement as to possible conditions to which the proces®dstexpad. In short we need

a depend e rfRosamand 20G0hll)e O .
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European integration, muclké their counterparts in the legal fieldy focusing
primarily on politics and political inputsin this regards they simply replaced tbgal

orthodoxyds focus on | aw as the agent of i

2.2 Turning away from the classic orthodoxy the fringe narratives and the

abandonmenf the pursuit to producegrandtheory of Europeanntegration

Political science narratives have benefited from great scholarly attention over the
years buthave been analyzed and categorized according to differemhative
model$*®219 producing different storylines to retell the same $t8rjs we have seen,
neofunctionalism and intergovernmentalism constituted the basis of the classic

orthodoxy of political science integration the®fy They were in fact, as Rosemand

218Rosamond al so suggests that #fAdifferent readings of the histo
from alternatveno d el s of t he s(Jowgengen,FbllaciEddd Rosamaond 20@7s18)0

219We have seen the different taxonomies used to distinguish certain phases (Wiener and Diez, Keeler) or approaches (Hix, Cryer

etal) withinpol i ti cal integration history, and as stated earlier thi:s
produce diminishing returns for this projectods stated purposes
220Rosamondo6s article fAThe pol idiisccailp Isicnaernyc ehsi sotfo rEu raonpde abhU i sntt Lledg
analysis of this phenomena in EU political sciencekealiThe t ask
history, the composition of a narrative about a field is undentake particular time and in a particular pladeom a particular

6subject positiond that may reflect certain biases

which in turn follow from a multiplicity of d«Jlorgensem Pobackt hat f ol |

and Rosamond 2007,;7)

221Rosamond in fact notes that fmuch of the academic work on the
betweenned uncti onal i sm andCini20Q7eli8yoaed mehs awvh emeé, that: fAthese pers
i mportance of the O6national 6 versus the 0sup-stamastheppimaayl 66; and
authoritative unit in European politics remains the mosttp e | | i n gRogamend 20000156)
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suggesdrsl,y ittvme Ot heor i es 6 ?OrModtdfthe epsuingi ct s e
discourse regarding the Eéthoed these narrativesncernwith first order questios

regarding theintegration proces$ meaning:whether supranational institutions and

actors have taken over the integration framework away from the rstitmmodel, or

if the Member States are still in control through the intergovernmental process.

A shift occurred howsthade factomovedlbeyondthet e 8 0 6
empirical and normative scope of the classic political science orthodoxy, and ushered a
period of great interdisciplinarity. He shift represents arning point in political
science, whenlassidfirst orderquestions gie wayto second order concerrand when
a focus ommethodologytakes precedemiverthe creation of normative grand theories.

One way to summarize ¢hscholarlychangethat took placewvould be to say that
European politicsejectedthe binary continuum dhternational relations, aretiopted

new different methodological approaches, such as comparative politics, governance,
institutionalism and constructivisit. Another way taexplain this shift would be to say

that the epistemological question regarding the construct of EU started taking
precedeneover the normative question.

Wiener and Diez, and Rosamond argue that this shift came about dbe to
evolution of the EU itself a polity that increasingly defied traditional typologies as a
result of its complex institutional structure and expansion into new fields of social and

monetary policiesThese changdsrought about byhe Single European Acind then

222(Lynggaard, Manners and Lofgren 2015,;24)
223Rosamond refers to these as madge theoriesit ur ns o wi t hin thelexi sitihreg dil@bat eantf ;orec

institutionalist turn (é) that spawned Moravcsiko6s |iberal int

Page77 of 279



@

Cornell University
Law School

by the MaastrichTreaty, would be seen by Moravcsik and liberal intergovernmismial
as a manifestation of intergovernmental bargains resulting from national preferences
Neofunctionaliston the other handiould celebrate theewspillover and institutional
potentials with the expansiarf the EWOL s s p h e r mto so€ial amd rhanetany
policies Lastly, rational institutionalists would reaffirm how this period came about
through the practices and interactions of the Europestititions, namely the
Commission and the CIJEA¥*22°,

A different take on this period suggests tlng shift results fronthe realization of
the conceptuall i mi t s of t he Anol d debateo bet we
neofunctionalism and the scholarly limits of IR to account for this highly
institutionalized, complex polity, with its own internal politics and actors that no longer
necessarily fit in a binary spectrum of national versus suprangfibnal

Finally, and perhapef greater significancéhes improvednarrativesemerged also
from theconclusiorthat integrationn itselfis not necessarily the esghmeor ambition
of all these different actot¥. Thecombinedresultof all these factor&as a new period

of broadened empirical scope and nevitical perspective¥® (Wiener and Diez;

224l n any case, as Rosamond notes, fAithe EU has evolvetd into a p
into any established t eni@ri2007e120) or understanding the stateo.
225This period coincided with: the Delors Commission, which is often celebrated as one of the most driven and successful in term

of Europearintegration; and also, with the fegaching policy impacts of certain CJEU decisions such as the Cassis de Dijon case;

226As Rosamond notes: fAlnternational Rel at i on s-saiesorsaperstatesad e mi ¢ di
ad envisages the state of integration as | (Reasampnd20@0ne5Hher e al ong
2271l nt egration is not central to the eyd&Gowed20)3,48)el i berati ons of
228As Wi ener and Diez claim, this new phase fibrought ®omparative

t h e qWignér and Diez 2009, 11)
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Rosamond).

The main contribution of these alternative or improved narratsvpeeciselytheir
shift from first to second order concernshich prompted a new understanding of
European Integration. Once freed fraheoretical considerations, and liberated from
trying to further those same theories, these mamativesoperedthe hood of European
integration and looked at the moving parts and components of its engine.

As a final consideration, and to start
methodological proposal regarding European integration théusysecond phase of
political sciencescholarshipepresents a shift to the focus on éipéstemologicainputs
of integration, rather than timeultimate normativeoutput. They reverse the taown
approachthat wasso characteristic of botltlassic theories within law and political
science an approach which is in |inewsawith th
can onlydiscover the true nature of the bé&sbnce we study and accept it as it is,

rather than what we want it to be.

The main premise®f the fringe narratives within political science

The institutionalist turn why institutionsand institutional dynamiasattef=’.

229The search for nature of the (European) beast is a recurrent theme in integration theory scholarship.-SagpRisge

AExpl oring the nature of the beast: International Rel ations t
(RisseKappen 1996)

230The practices and interactions within and among inftitutions
outcomes (é by acting as) intervenitnlge vauti @abrhes ddfettweese tacet @rra

(Gower 2013, 45)
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The institutionalist turn in pdiical sciencentegration theor$®' comes about with
the realization thaihstitutions affectactor preferencgeandbehaviors andnecessarily
shape politicabutcomesPolitical bargaining therefore has to account for whedame

knownasthe institutional variablé3?233,

Theconstructivist turri and howinterests are socially construct&u

The constructivist turn in political science integration theory resulted from a critic
of earlierrationalist approacheand its focus on materigpreferences to justify the
integration process, such as the pursuit of economic integr&erstructivism egues
thatstatesevolve alongsidéhesocial structurethat comprise thepand therefore both
state andindividual actori nt erests stem from processes
i nt er?.cSodiabstructures replacationatbasel theories to explailow actors

will often act against their material setfterestto pursie community interests.

231Rosamond identifies three models within the institutionalist turn: rational choice institutionalism; historical institmiponal

and, sociological institignalism.ldem

232ConceicaeHe | dt descri bes thi s aregotfatbhslthe wesiable ifistitltienal settimgaalsoyhas tavbg E U
taken into account, since the structure in whicHComceicaegoti ati on
Heldt 2006, 287)

233ConceicaeHe | dt presents an insightful analysi s ofConteltaedeldtt opi ¢ wi t h
2006)

234Mc Cor mi ck def i ne sheaaticalapproactethat facusssmon tlze sociél aonstruction of interests and the manner

in which they infl ué@@oenick20lb,24)hape institutionso

235See Rosamond, who not es tsbrahe rofe bf syenbofs,cermss discolirses, and Isetief systemsin/ i s m
the processes of integration and EU governanceo; materigly fi nds t he

givenod but @s Gowea2013i@nst ructedo.
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The gvernanceurni why mutilevel networksmatterg®®.

Perhaps the greatest critique of the classic dichotomy between
intergovernmentalism and supranationalisma n d  bifary mdelés @fgovernance,
came from the understanding that poliogking is enacted through differentiated
networks andevels ofauthority - often mitigatedor shared- as the proponents of
multilevel governance suggést

The governanceturn demonstrates hgwonce again,updated narratives of
integration theory from the political sciences camp start taking an epistemological
interest ina systematic understanding of Europe outside of the normative confines of
earlier theories. Multilevaedovernancés sensitive to the complex nature of the &dl

its differentiated networks of shared authority.

Assessment of the fringe narratives

The new approaches to European union studies are often referred to simply as
fiturn®d within the scholarly debateas seen aboye.e. the governance turrthe
institutionalist turn e tWhike there is a vast literature on each of these
methodological approaches, not much has been written about the characterization of
each approach as hif§ - in other words, why is it a turn, and a turn from what? If the

objective was merely to signal a new methodological model or viewpoint they could

236 Governance is generally defined as being abo(@owert20ld or gani za
46),
237Marks, Hooghe and Blank, as Rosamond notes, suggestthit he EU is a polity in which autho

levels of governance and political actors are mobile between the different levels. Levels of integration are also asymametrica

(Gower 2013, 48)

PageB1 of 279



@

Cornell University
Law School

have used the ter miihagowmane @ppmactafer exampiege st e

Instead, the historyfdcuropean studies is now laden with turning points. It could very
well be that the term was initially coined with no great aforethought, as a mere label
synonymous to approach, and then gained almost universal acceptance. In the vast
spectrum of possibli@axonomies of political science stories, referring to a turn makes it
easier to allow for a greater margin of specific scholars to be contemplated within the
circular axis of each approach.

But the term or rather the turnis not accidental, it is in faconstitutive oftwo
fundamentaturning points Each of these turnga)rejects the classitormative binary
betweenintergovernmentalismand supranationalisgnand (b) enacs a shift from a
concern withnormative ontology tanethodological epistemologyas signaled byhe
abandomentof the pursuit to provide fanewgrand theory of the EU, to focus instead
onunderstandingpow integration actuallyvorks.

Lastly, hese turns within political sciencgholarship are not only constitutive of a
turn from the classic orthodoxy, bw turn from a monochromatic approach to
integration theoryThey demonstrate how new approaches ¢@noperate under no
specific continuuni independery from anyparticularnormativetheorization; and (b)

operateconcurently with other approaches to fully understandititegration process.

2.3Review of the crisis narrativésom both law and political science
While a review of both the mainstream and fringe narratives of integration theory
offers us a starting poinbtassess the epistemological foundations, successes and the

failures of this field, a review of the crisis literature allows us to understand the current
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ontological canvas within which the debate over the future of the EU is taking place

The central questi@that most these narratives seem toaskwhat happened? How

did we get hereAnd what now for Europe® have opted t@roupthe review of the

crisis narratives from both the law and political science camps asetipgss similar

ontologicalthemes and epistemological concerns in answering these three questions.
Much like the second restatement of the classic orthoffoxy law, most of the

crisis narratives start by acknowledging that the day of reckoning of European

legitimacyhas arrived. The failure of both supranationalism and intergovernmentalism

in the governance of Europe, and the failure of output sources of legitimacy to overcome

Europeds demogapatainc nbedgiomigmacype ignored.

crucible isfinally too heavy for it to bear, so once again we ask ourselves, what now for

Europe?

Ontological hemes an@pistemologicatoncerns expressed by the crisis narratives

whathappened? How did we get here? What now for Europe?

We failed to pay enough attention to the right empiiigaiits.
The main premises of political science integration theory rested upon the

identification of certain empirical inpuisactor preferences and intereststitutional
and social communicatiostructures; network angovernance models that would
determine or condition the integration process. The starting point of most of the crisis
literaturethereforefocuses on understanding where that empirical assessment might

have failedandshould nowfocus oninstead
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| t 6 s t h,stupaictleeregitrmacy paradigm and the (re)rnedprimacy of
econometrics.

Ever since Scharpf® crystalized the concepts of input and output legitimacy,
scholars from all fields havfectieresscanwonder
attenuate or even replace its democracy deficit. The legitimacy paradigm of the EU has
rested on the belief that output legitimacy costamehowreplace input legitimagy
particularlythrought h e dedhénscsuccess

Most of the crisis literaturthereforefocuses orkey EU financial and monetary
econometricdo explain thefailings of the integration project and the current crisis
moment.In fact, theE U Geonomy seemito share the spotlight of the crisis literature
alongsidethe question of legitimacyand in most caseas tethered tats legitimacy, as
its greatesbutput sourc®®, and asts principalbarometer for success, or failure.

The legitimacy paradigmi the kelief that the E U 6 autput legitimacy and
particularly itseconomic successouldmitigate i lack of input legitimacy had not
been empiricallytested until now*®. The current crisis perioseems tcshatterthis
paradigm particularly asa result ofEur ope dés out pu trespondiegftd ect i Vv ¢

the crisis?*!, which seriously puts into question the sustainability of its frail

238 (Scharpf 2003y ef erencing his celebrated 1970 work @ADemokratietheo

Universit@tsverl agbo;

239As Pi attoni reminds us, because of #Athe inevitable compromis
groupbs or nati onal constituencyod6s preferences and because of
traditonal y) out put | egitimacy has been ar gued (Piattonigdd5,4)he most appro

240Per haps, as Gri mmel argues: Afdue to the @Gkneel@01g a@7t)ng! 6 mantr a

241Pi att oni is one of many crisis scholars who highlight #@Athe
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legitimacy**% In this regardPiattoni suggestthat we shouldaver® the legitimacy
paradigmand recognieinsteadd hat t he fAprecondi(auipms f or E!
the perceived democratic legitimacy of its institutional architecture and decision

making procedures (input and throughptft

| ttohse pol i ti csé and the economy, stupid
One of the harshesbnsequencebrought about byhe crisis- fi t he@uction of

policy space as a r e s(Stdfanovao2D15)acauted gonthet v p ol i
perceivedpoliticization of the E U orasponse to the economic crféts The EU 0 s
legitimacy seems tdoe tethered not only tats economic succes$ut to its political

capacityi as suggested by the legal orthodoxy &éveral crisis narratives therefore

focus oninputs that affect these twandamentdy/ interrelatedaspects ofegitimacy,

which should be paid more attentiommoving forward®,

We failed to connedhe dotswe were too busy focusing on individual apprescto

EU integration theory

specul ative bubbles, skyrocket {(Pattpni0ds 5 on al debts, and sluggish
242Pi attoni makes a similar argument when she notes fany assessr
would run the risk of | eading to frgumentthatthkiEY imladgitimatednsafatas&i ons o an
is effective, therefore, cannot be the(Piattori2015p51si s on which to
243Idem

244Whi ch Stefanova further argues fArepresents a major challeng
p ol i (Stefaneva 2015, 1)

245To fApreserve and safeguard oaft car itsinse rofs pan sd san dantdr amas fnd raman
the foll owing: Awe should focus our analysis on the EU institu

(EMU), the capacity of public policy to provide public goods, andthed i t y of de m¢Stefarmowayp0ls, ) Eur ope. 0O
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As we have seen, tleecond phase of political science integration theory ushered a
new era of multidisciplinary approachgsaved t he way for Eur opec¢
guestion to take precedence, and afld¥or a better understanding of the integration
system. Howeverand at the same time, failed to promotethe necessary
interdisciplinary habitghat a systems analysis uld requirelf we accept that this crisis
is unique precisely because it affected all four areas of European integfatien we
must conclude as Grimmel did that fthere i
in society but a multitude of pemsgtives of which one cannot say that one is superior
to anothet*’o .

A great part of the crisis narratives now realizes Ehabpe can no longer address
its malaises solely through isolated approaches nor through the single efforts of law,
politics, the Eunpean economy or the European social construct. The EU is a unique
polity where bor r owi ng from Luhmannoés fAuenvcetriyon al
change to a subsystem is also a change to the environment of other subsystems
whatever happens, happens in multiplitdiy, as Grimmel has also notéd|

The awakening to theealization that the European construct requsesous
systematic undetanding as this project puts forwarahd developsn chapter three
could not be bett enarrgdivteat ed t han i n Gri mmel

fievery reaction within one ofitherhaganébi g t |

246A EUO6s crises have unfolded in a functionally diffesentiated
and law at the same tinf€rimmel 2017, 159)

247 (Grimmel 2017, 161)

248(Luhmann, Theory of Society, Volume 2 2013, 4)

249(Grimmel 2017)
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creates different reactions (observations and communications) within the other
functional contexts. The result is a rather convoluted situation of mutual dependency
and interpenetration in the process of ¢
Andi u nrdueh circumstances it seems highly unlikely thaEin@peanUnion can
address major problems appropriately within the framework of either its political,
economic or legal community. On the contrary, it seems imperative that all three of

themplayaspei fic role in crisis®managen

These first twaonsiderationsthat we failed to located the right inputs to European
integration process; and we failed to adopt a systematic understanding of-thesHIU
from aneffort to understnd what happenebow the crisis unfolded and why was it so
impactful. Theyt end t owards Europeb6s epistemol ogic
The last premiser theme that can be found in some crisis narrgtied that will
be covered nextocuses on contributing the debate on the future of Europe andragk
how we canmove forward and salvage the integration proGésshey tend towards

Europeds ontological question.

This crisis is uniqu&? we need a grand thegrg new equilibriumbetter paradigms,

or loyalty.

250(Grimmel 2017, 161.62)

251l n some cases, it is phrased as a plea. See Stefanova: Apol
T not just learning the lessons from the ways the crisis response was mobilized andanmple(8teffanova 2015, 1)

252Displacing Europe in this characterizatioit is just possible that this crisis is even more uniguogeaning suis geneirghan

the EU itself;
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This premise is common in different accounts of the current European crisis
moment, in both law and political science, and it stems from the realization of the
uniqueness of this cri$is. Fabbrinihadescr i bed it as the @lit
Europeos i ns?®iGtmmelihas notetiii tdlees i gymeer quantity
together with the EUO0s apparent weakness |
t he many c rcirsi essi Gspéakashatfostent @entrifugal forces and weighs

increasingly on the integration process as a vifiile

A new grand theorgr a newequilibrium

Rosamond once suggested tgating up onthe search for grard theory of the
European integration process was not necessarily albad®. Thatperhapswvas true
as long as the premises and paradigms of European integration were suffaiextt
the very leasthad not yet failed- in sustaltng Eur oped6s Theadayowor k.
reckoning of t he ehidlanslogy, efgd scholanghip,yhtsalyo f it s
come and those samgremises and paradigntisat upheld thenimave failed othave
been deeplgiscredited.

Some scholarsvant toseize this opportunity tetart afresh methodologicallyo

253Sever al crisis narratives share the senti ment t headum Aino cri ti

on the EU Constitutional Treaty, has simultaneously affected all three domains of public life in the EU and its mersiber state

institutions, policy process, andpoihe s i nt er t wi ned s ySsefamowi2@l5,fl)evel opments. o
254AThe euro crisis has been a |itmus test in t graphgni2015, bri ngi ng
XVii);

255(Grimmel 2017, 170)

256See Rosamond: fithe abandonment of a quest(Gdwerr20l347)gener al t heol
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finally uncover the systemic inputs thtaitve the integration process througbttonup
approachesMeanwhile,otherslook back anduggesattemptingthe clasg top-down
approach, of forcing new normativenold - a newgrand theory into the integration
process and perhaps coverirnig up with some icing i.e. political messianismBut
which grand theory?’

Bickerton, Hodson, and Puetteuggest new intergovernmentalism grand theory
(Bickerton, Hodson and Puetter 201bheirtheoryaddresses whatey perceive to be
the greatestintegration paradaxhow member stateBave pusheaontinuouslyfor
further integration while at the same time resistimgnsferring more authority to
supranational institutior’$®. The BickertorHodsonPuetter intergovernmentalism
enunciates six concefi$that will ultimately shape the institutional design of this new
grand theory. These concerage at the core of the integration paradox, and are as

follows: (1) deliberative intergovernmentalism seems to be the preference in terms of

257Fabbrini has noted how fithe Euro crisis has (r &abbrinid) t he nec
2015, xvii); Stefanova suggests that fi ae necgspary aml fa fede@lrEarops may ée ifthet s al | 6
ma k i (Btgfanova 2015, 2)
258These scholars note the following regarding the integration paradox:

Member states have pursued integration in this at an unprecedented ratetahdve stubbornly resisted further

significant and lasting transfers of ultimate decisimaking power to the supranational along traditional lines This

paradox poses a challenge to scholars of European integration, who in spite of their differendbe eeenomic and

political drivers of integration rely on a shared definition of integration as involving a transfer of competences to

supranational institutions (compare for example Haas 1964 and Moravcsik 198beierton, Hodson and Puetter

2015, 4)
259They identify these concerns as hypotheses fAwhich together ¢

normative i mplicat i on(BicketdnHodsom and Rueter?018,129)on par adoxo
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260 and even when such deliberative practices are subject to legal

policy-building
constraints, such as in tKkadi case, theymurregulatorybacklasf®®;, (2) supranational
institutions are not designed to achieve a true supranational governancé®m(sjel
delegated supranational authority is usually enacted through new intergovernmental
inspired institution€3 (4) it is difficult to insulate domestic preferences-gisis the

EU from domestic discontentment with both national and European péfitics it is

increasingly difficult t 02%%5dndg6stha carregt! e i hi

structure of the integration process leasitablyt o fia st ate 2f di sequ

Better paradigms

A grand theorymight provide a new valudriven commitment to the integration

260The first hypothesis is i dent i-deékinghava secome firnhlycestablishedids¢hekep er at i on
operative norms for EU decisiona k i (Bigkérton, Hodson and Rtter 2015,29) fiThi s del i berative intergo
exemplified by the chan g i(BicgertonoHodson arfd Pueter2015,5dBjckedoa,iHodSon and c i | o .

Puetter 2015, 29)

261 (Bickerton, Hodson and Puetter 2015, 307)

262The second hypothesis is framed aswifroedld otwos :s efiesk(Bpekewen, actl ioosnear| uinn
Hodson and Puetter 2015, 308)

263The third hypothesis is formulated as foll ows: Awhere del eg:
support the creation and empowermerde®fiovd nst i t ut decovéd W.stTheaisd ons fAoften have an int
to their governance structure that is more conductive to member state ¢@itk@rton, Hodson and Puetter 2015,;32)

26dHy pot hesi s four i s obfemsimdonestit prefereacs formatidonlhavevecomeistamd inputs into the

Eur opean i nt gRjckeatdn,Hodsonpnd Euetes201d,;33)

265 (Bickerton, Hodson and Puetter 201333

266 A key claim of the new inter gover n eastticthlperisdris an instablaand Eur ope a

contradictory process that i s(BitkertordHodsg antd Bueter2dls, 35) st ate of di seq
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project, but there are other ways to restart the motor of integraitistead of value
driven, issuariven. A new transformation is required, as Stef@notes, one that does
not focus solely on the successes and failures of crisis response measures, but that
questions the premises and underlying assumptions that operated 3tus far

We have seen how the paradigm of seérest rationality has fallenBrexit is a
clear indicatorofthas 1t consti-wiumn esi fichteiaohy, awmer e
winners, only | os®mBstd,0sasniobr iommeg!| thatts aictt
operating under a calculus of interests and advantages s t hat t he cri si
such calculations anathema to finding a solution and a way foif%ahéhat is required
therefore is a new paradigm with which to understand the integration prBaésgain,
which paradigm? And do we not risknflating his search with the search for a new

grand theory?

Hard loyalty
If legitimacy is the concept most associated with the current downfall of the

European project, then loyalty ke concept most heralded asatdy rescueFrom

Weiler to Grimmed’®, scholarsacross both fieldare hedging their hopébat loyalty

267St efanova notes that: ithe continuity versus change dichoto
transformation: either working within established models or introducing new tools of governancecBotdnwus thinking does

not change the underlying assumptions ofaicmr st ructur al | y b¢efandvaOi®er et i cal thinking
268(Grimmel 2017, 169)

269 The naturiet ®él t heéxrisilargely i ncommens u(Grmmel2047,168 t he i nt er

ithe expectation that everyone can still expect ewththe benefits
crisis is quiteidmiémply unsustainabl eo
270As Gr i mme |l notes, these periods fAdemand a differeny type of r
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wi || sol ve t haeficithubagainlwe bave to asle whitdyalty, and
whose loyalt® Weiler seems to demand hard loyalty, an act of volition from the nation
states, and the peoplesEdrope themselve&rimmel seems to echo at least part of
this belief by suggestig that any solutiomustrely on promises of advantages to the

integration actorg,

Assessmentf the crisis narratives

While Grimmel is attuned ttheid mu | t i ipsuei whattl grgue constitutes the
basis for a systems theory approaclEtwopearintegrationi curiouslyhe seems less
skeptical about the power of either law or economics to be a part of a solution for the
current crisis. Hargueghat law could be more suitable for pursuing new isfixen

paradigms of European integratidnbetter paradigms solutionsaslawihas t he

potential to insulate against the direct i
were it notforthd act t hat At hese questions call f o
del i beration ot her?2 tAsdonecdndnmics Hésaewenmoreo vi d e s ¢

skeptical claimng that economicappr oaches tode a deddnd afv e n

i nt e g?%ialike Madudro,Grimmel concludes #t it is up topolitics to solve the

and new common rul es t ¢Grioneep2617, W69 h t he i ssues aheado.

271As Gr i mmel suggest, we cannot Acounter the crises by attemp
promi ses further adv@imna2087468f oHe hneskeesnvbhtveddbhe interest para
regulative principle that enables one to resolve the driisd e n ¢ h a | (GEnm@l€@l7,469)e a d O

272(Grimmel2017, 171)

2731demi;
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European crisi€% .
Like Weiler, Stefanova suggesthat this might be a unique opportunity for a new
Milward moment However, wereas Weiler 2.0 suggested a reverse Milwawde in
which the natiorstates rescue the ElStefanovadvocates for a renewed rescue of the
EU by thenation state§°. Both Weiler and Stefanova widle save the European
construct, but assess the legitimacy capabilities of both the EU and the member states
differently. Weilerb el i eves t he EUOGs rwheseasuStefagoga t 0 b ¢
beli eves that the EUOG6Ss pooeempthewise.y t o sol ve t
Fabbrini in a more pessimistic or realistic toiseems to believe that the construct
of Europe agt is cannot be sad, which is not necessarily a bad thingsihg a
comparative institutional approatlesuggesta mo d e | of Acofpound d.
which would require furthering the institutional and legal separation betweeaeao
member states and the rearcarea. This would finally recognize the different
integrational interests by the different Member States, respecting those who wish to
pursue solely an economic community and those who wish for further integration. He
critiques the fAduael 1c909n2s tMatausttiroinc hste tT ruepa t by

greater integration compromises than some member states are truly interesteg abid

274He states that: Ain the end, this | eaves tihaedtopaliticaalobeur den of 1
(Grimmel 2017, 171)

275She asks wus t o crisi;futhed delegitinvired thehEdy or Hag thegublic realized that the EU is not a direct

threat to national sovereignty and the welfare state but is rather another resource of crisis response, bailout, aitg; @pportun

short, a renewed version of tReropean rescue of the natisnt a {Stefanbva 2015, 3)

276 A system of separ at emaknisntg (falobrined0ls 2568)hd rcihn dv ed deil dievres fAi s t he
model for those federations constituted through the aggregation of previously independent states and politically cthdnacterize

i nter st at (Eablwihi 20a5/xxige s o .
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by, and advocates simplifying the Li sbon
unconnected to single market policieso pat
uni onmanaligaament is that #@Athe functioning

with al oose form of e &% romithe ingtitationaleandalégalo n o
separation is enacted and the Lisbon Treaty amended, tharearmember states can

pursue a compound uni®/f. Wh a't is cruci al i n this con
political act cmsciously made by national political leaders who are engaged in
mobilizing and invol vi ng?% perhaps @amewformonf suppo
compound political messianistnike Grimmel, Fabbrini awards primacy to politics in

sol vi ng Eenrnalpisgétsh ec uirBbEur opean compound shou
political c?® nike sStefanova, rFabariniysays that this new political
compound should have Aconstitutional signi
of the aggr eipq Fabboim seéms toierkbeaceWWhe need for a messianic
model, in which Al eaders | ead (é) their 1|e
the hearts of the citizens towards their project. A compound union requires a-leaders

driven contest ifitiste u ¢ ¢ @abblriai 2015, 287)

2.4 Chapter WO Conclusions

Like their counterparts in law,optical science narratives of European integration

277 (Fabbrini2015, 286)
278He notes that the fAEuropean compound union should recompose ¢
in a new architecture able to keep t he¢grabbinn2015287ance through a s
279 (Fabbrini 2015, 287)

280 (Fabbrini 2015, 287)
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start by tackling thguestion of theormative construct of Europowever theythen
seem to all but abandon that pursuit in favorcoir ope 6s epi st emol ogi
driven by a desire to understand which actors and which intgradisipated in the
integration process, and according to which communicatrmcturesand which types
andlevels of authorityThey represent a scholarly turning point that accepts that EU for
what it isi whatever it might bé andfocus rather on understanding this unique system,
so that the levers of European integration beedangible antherefore susceptible to
incentives.

The significance of s turning point inwhat is understood to libe second phase
of political science methodologiesannot be understated@hese new approaches
abandoned the efforts to sol@normativeintergovernmentalism vs. supranationalism
debate and focused rather on the systematic design and forces within the integration
processtself.

The consequence, intended or not, was that these narratibes ended a values
debate within the EU political science field regardihg r o pe 6 s nor mati ve
regardingwhat the EU should B#& - and replaced it with aempiricalanalysis of the
different(self, social, and institutionginterestdy which the EUactorsoperate across
a multileveled network of authorityn fact, one of thgreatest added value dfese
turning pointgs that theyusheredorth an even more prolific era of empirical analysis

within the political science fieldand in that regard further distanced themselves from

28lThe fAintegrationd debate has fallen out of fashionofin recent
the beastd (Puchala 1971), this approach his givensaewkay to a mo

to investigate particul ar par t(Bickeadn, Hodson ena Pueteer2015,12)n r ef |l ect wupon

Paged5 of 279



@

Cornell University
Law School

thelegal scholarshipEmpirical analysis becanthe standardcby which all approaches
were measuredvost of this empirical analysis was conductiedwever according to
the metrics deemed relevant the given approach or paradigfailing for the most
part, to accountfor he EUOG6s i ssue of mu lIMudhpke whati t vy, 0 |
happened with the legal narratives, their premises remained true until teEtedibyo p e 6 s
systemic crisis.
What beomes clear with the crisis literatunenethelesss that the abandonment
of the values debate might have hadnintended and disastrous consequence. Much
like Weiler nowa | | of a sudden realizes the 1 mpor:
messianisiff? it seems thoseld normative debatesould also havebeen serving an
important function, restraining the different and diverse European institutions and
actors, tethering them to ulterior considerations other than self, socially or
institutionally-interesed rationality. Those valugsand their normative structures
providedan essentiahgency for the European praje®Vithout those values, then a
search for a new equilibriura,new messianism, and particulalplea fothardloyalty,
becomes more chalhging.One of the more interestingisis narratives of political
science integration theqgryfocusing exclusively ornsemiotics andon t h e EUbG s
communication strategglemonstrateow the EUinstitutions, such as the European
Central Bank, the European Commission and the European Parliamsattempting

to create a new messianism for Euroefederalist paradid®.

282Recal | how Weil er says that messiani sm pl§MagueotandaVind20L7c h | ar ger
343)

283 Salgo suggests that:
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One of the greatest contributiobg the crisis narratives to demonstrate however
that he values debate cannot be detached from a systemic understanding of the
integration processand that is perhaps whilge European communication strategy is
failing, and why Europeans are skeptical of thesgges andetters from paradiseThe
ontological question must be preceded Hye epistemological question, the
understanding of the systemic integration project, and the unravelling of all the
remaining integrational paradoxesuch as the siter paradox identified Yo the
BickertonHodsonrPu et t er i nt er gov er demecratica dafict m; We

parado?®* and the legitimacy paradox to name a few.

ithe EUO6s communication strategy aims to reahomee <citizen
experience, thereby strengthening the messianiccseus o f its legitimacy and peopl ebds
European community. Tine analysis of the visual tools used by the European Central Bank, the European Commission,
and the European Parliament will allow readers to gain a better understanfingph e supr anati onal elite
t r ans c é theirendeaeods to transport Europeans from the profane overwhelming present to the imaginary realm
of pristine harmony with the (implicit) btimeddyli(Sago of f ul f i |
2017, 5)

284Wei | er notes how: AThe more powers the European Parliamen

(Maduro and Wind 2017, 342In chapter éur | will present data on the perceptions of voice by EU citizens;
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CHAPTER THREE WHAT DRIVES EUROPEAN INTEGRATION?

Introduction- Informing the scholarly field of Europe#émtegration theory

Al should think that those of wus in the
embarrassed at the fact that after fifteen years of effort we are still uncertain about what

it i s we §@uchalaOTl)ahg werrggnain uncertain, all these years later,

One of the resounding takavays from the current European crisis is its dual nature,
both systemic and epistemological: a crisis over the future of the European Union,
severely deepenédly t he reali zation of the crisis
integration process. This realization might, at first, seem to lie with the fact that some
of the most important premises of integration theory have recently been shattered. To
put it simpl, the conventional wisdom regarding the framework and the cohesion of
Europe is at a loss to explain these recent developments. A more careful reading of the
careful caveats, and titer dictaof EU integration narratives shows that this concern
has ben apparent for much longer, ever since scholars have come to realize the

limitations of reductionism in European integration, and to call for more

285We do not go as far as Puchala did in his criticism. Puchal e
realm of integration studies it is difficult toMgresearchhy the fi
into the field of integration theory has found highly sophisticated empirical research works, and normative theoriehjcil of

have brought us closer to understanding the EU;
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interdisciplinary studies of theU to take place.

Any debate over the future of the European Union mustefbrestart with an
understanding of what drives the complex integration prajeodw all these legal,
political, economic, and social components interact. Early integration theorists were
concerned with this question when they asked what is the radttine EUT what is
it he nat ur?5 Thd frarhitgef thie guassian i this particular way, coupled
with traditional social science reductioni€f prompted an unintended mistd&dhat
resulted in the early tedown approaches to integration graheories: when scholars,
despite acknowledging that the EU was unicpue generiswere trying to fit it within
traditional legal or political typologié®. They were doing so by focusing on certain
features that they had identified in the b&Xst federalsm, intergovernmentalism,
multilevel governance; or from new hybrids of these typologies such as functional
supranational constitutionalism, supranational administrative governance, conflicts law
constitutionalismand compound democracy. Working within the classic notions and

underpinnings of fAstated and fAinternati on:

286 (RisseKappen 19986)

287 1 n t r sodal dcienoentlaelusual proposition is that by reducing complicated systems to their constituent parts, and fully
understanding each part, we wMilerand Fager200B,87) abl e t o understand th
288Aready in 1971 Puchala acutely diagnosed the mistake, integra
be and what it should be |l eading toward rat her(Puthala¥7lj n t er ms ¢
268);

2890n The EU is certainly an institution sui generi s iegreet he sense
of integration and regional cooperation. But this does not imply that we need anénted on t heory sui generis to
(RisseKappen 1996, 56)

290Af Many of those who have tried to describe and expflossin interna

by normative prefe e n c(Rushala 1971, 268)
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superimposes them both at points, or shifts from one to the other in different areas, the
study of theEU was thus epistemologically constrained from the start.

Eventually, in political science, scholars moved away from trying to uncover the
nature of the beast to accepting the elephant in the room, whatever it may be, and
focusing instead on what they undewst to be its most important aspects or drivers
rationalist actor preferences, realist institutional politiesd neoliberal market
demandsto name a few. This signaled a move away from integration grand theories to
what have been referred to as middiege theories (see Rosaméfid. St i | |, Puch
early criticism of integration theory continues to apply todéiye ach bl i nd man
touched a different part of the large animal, and each concluded that the elephant had
the appearance of the part he had u ¢ (Peckiata 197252 The political science shift
from grand theories to middle range theories attempted to bypass the issue of whether
the elephant was state like (federalist) or an international organization
(intergovernnentalist), focusing rather on bottemp approaches to understand what
induced this unidentified elephant to walk, what influenced its behavior, what
nourished, or what deprived it. These consideratiomsghedus with important added

value understandingf the internal operations of tJ?°3 but were still conditioned by

291AiThe retreat from integration as a gui di nwdepuspiciori cfthe was al so
prospects for alencompassing grand theory and an embrace of thdleniahge. The core idea of middknge theory is that it is

domainspecific; that phenomena such as the EU are broken down into component processes and subparts, each of which is
comparable with functionally equivalent processes and subparts in otheecortResamond 2007, 247)

292Echoing similar concerns, Pl aza i Font has recently noted ho\
and the EU scholars have proposed very distinct interpmasatif the meaning of the European Union and on the most appropriate

basic unit of analysi s, (Pexasifont2016)8%thicisalsd arcaticismiofireglucttoaisnh ot her . 0

293As Ro s a mo n ddlemange anglysis, tdvientionally at least, imagines a range of theoretical debates at different levels
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a lack of understanding of the polity itself. To carry the famous analogy further, what if
the beast was not an elephant at all, let alone a mammal and an herpedraps we
carry theanalogy too far, yet it serves our purpose as we shall see in this chapter.

It is therefore time to reframe the initial questiowhat is the nature of the beast
without the constraints of reductionism, or the tired lens of traditional internatienal la
and its binary distinction between state and international organization. It is our firm
conviction that no fruitful debate over the future of Elg can take place without an
effort to finally understand the integration projethis comprises our firsbbject, to

inform the scholarly field of European integration theory.

3.1 Challenging traditional integration theory methodology

AKnowl edge is the pr ¢dLdeul®48,69f t he

In chaptersONE and TWO we have reviewed the main narratives of European
integration and have argued how many of the foundational assumptions of those
narrativesi and of the understanding of the European Unitiave fallen in recent
times. A reasonable course of inquiry wosldggest two hypotheses to explain our
findings: (1) something is different, something fundamentally metamorphic has
occurred that has reshaped Eig; (2) nothing isper sedifferent, but rather our initial
assumptions, and our foundational knowledge e&l, were incorrect. Of course, we

could argue that a combination of bdtypothesess also possible hypothesis 3.e.

or domains of the EU system, in which rival hypotheses are tested with a view to increasing the stock of scientifically valid

k n o wl gRibgamonad 2007, 247)
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something is different, and we additionally acknowledge that our foundational
understanding of the EU was wrong all alefgpwever hat would not be correct in our

view, as we will attempt to demonstrate by phayout the different scenarios.

Two hypotheseso explain the current crisis of EU integration scholarship

Hypothesis 1 is the simplest explanation and in many ways the coor®rtable
one, where integration theory could merely reset itself, preserving the past
understanding of EuromerantBrexit (A.B.), and starting anew for the futlg®) depuis
Brexit (D.B.). We highlight this event, as the European crisis seems to cténwith
the U.K. triggering Art. 50 TEU, the emergent event that suggests that something is for
the first time, and forevermore, differenain integrational schism that separates two
different polities, and two different integration periods A.B. / D. B.

Hypot hesis 2 is more compl ex, and goes a
razor. Brexit does indeed suggest that something is different withiEWhe it is
certainly not AfAbusi nes s thaaeforeuhe stad od affarm o0 o ne

wouldsem t o negate the very start of parhis hy,

sedi fferento (and that merely our initial ¢
oftheEUwer e i ncorrect) . @ima&faciesmsedvith emmdigerxe al way
aad emerging events, where #Aindividual, | C
behavior that is, in some (MillerrasddPage 80D7s c onn e
44 Von Bertalanffy simplifies this as foll
expression, 0t he whole is more than the

characteristics are not explainable from the characteristics of isolated parts. The
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charateristics of the complegkompared to those of the elemernkwereforeappear as
6newd or (YenmBertalanityrnia69e, 65)

Hypothesis 1 does not answer Puchalads ¢
futureundes t andi ng BUdepuiBrexitfiJnlessEurope decides to: (a) adopt
a formal constitution, and move forward towards a federalist structure (which is a
possible future outcome under scenari o 5
future of Europé&®¥; or (b) recede towards being solely a single market (under scenario
229%): then something is different, but nothing changes in regards to our capacity to
understand those differenc&¥e remain unequipped to debate the future of Europe, for
all other scenarios currently envisioned by the European Commission maintgid the
as the #dAunidentified politicad¥P Padupgect o t
hypothesis 2 seems to be the coremirse of action, and has the benefit of wielding
the most rewards, but it requires us to rethink our methodological approach.

The importance of methodology in any scientific endeavor has long since been

recognized. Our understanding of any subject eriwined with how we study it: which

294l n a scenari o where there is consensus that neequppedr t he EU2

enough to face the challenges of the day, Member States decide to sharewatagsources and decisioraking across the

board. As a result, cooperation between all Member States goes further than ever before in all domains. Similarlyrehéseuro a

strengthened with the clear understanding that whatever is beneficial fariessharing the common currency is also beneficial

for all. Deci sions are agreed f aEonenissioa?0l7Ea4y opean | evel and are

205fiBy 2025, this means: The cfoumecst itchnei nnga i onf ftrhae oimmigelbde® t meerok eotf |
2017, 18)

296 For we must face the fact t hat -asortofBufidedtified golticayobjetinlessweur ope wi | |
weld it into an entityenabling each of our countries to benefit from the European dimension and to prosper internally as well as

hold its ovWelore®88y nall y. o
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frameworks and assumptions we use; which data we select, analyze and compare; how

we collect, verify and interpret said data, and even how we ensure a continuous
validation of our claims. All this affects our knowleddée necessary symbiosis and
dependency bet ween met hodol ogy and knowl

iknowl edge is the pfoduct of the understar

3.2 TheEU beyond components, causations, and correlations

We have shown that one of most common tsemd integration theory, and
particularly in the crisis narratives of the EU, is the call for more interdisciplinary
studie$®® We understand these calls as the realization that: a) the EU is a complex
polity; and b) that it can no longer be studied noranstbod solely by one method or

discipline alon&®. We want to expand on the first point, as it will have a bearing on

297Lee goes on to assert that fAthe understanding is enencerned wi
(é) The scientific method is the method of seeking after knowl
system and order is an attempt to guar aifleeled3 688t t he purported
298 The complexity of EU affairs calls for r éefatherdevelopment hods kn o\
ofcrossor transdisciplinary research designs. (é) the actual Eur o
wider angi ng research strat egi(kysggaamdanniers ans Lofgrerd2016ef hods are neededo
AEuropean | egal integration provides an enduring ctdbishl enge to
the integration process@stersarseta. 200&;h)er ent scienti fic objecto.
Athere is simply no single answer to questions suledfthas: what i
law in the governance of the EU? ( é)toenbagerusefully@mare cosstrustvegni fi cant
efforts towards theorpuilding, connecting their work more selbnsciously and consistently to weltablished or newly

emerging currents of t(Penoemyge.and Warteighthokr2®09,40%)d Jo Shaw i n

299Rec al | LoPucki Atypically, the method |imits the ertesearcher ' :
represent them abstractly. o (é) T hver,iskhatstafensereensawgimportamtaspectst r i ct i nc

and | eads the anal y $LoPudkid997,488) wr ong concl usi ono.
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how we understand and study the European integration. It is increasingly common for
scholars to refer to tHeU as a complex polity, or tmention that the integration process

is complex, but what do they mean ¥Y fcomp
- to refer to the composite character of European integration, to its intricate nature, or to

both. Such a characterization howeveitl dtlls within the classic reductionism

paradigm: it merely acknowledges that there are several integrational components
operating within the system. Their hope is that, through interdisciplinary studies, if we

can understand the behavior of each comptnee will understand the system as a

whole. If this is true however, then tB#®J is merely complicated and not necessarily

complex intheformal sense, as we shall see later in this chapter.

A systems theory approach to European integrition
A "system'ls an ensemble of interacting parts, the sum of which exhibits behavior

not localized in its constituent par{€hen and Stroup 1993, 448)

There is another way to understandHé¥ s compl ex natur e, one
systems theory, and which we will adopt to sustain our methodological approach. We

will argue further that the historically impalpalgene saisquad f t he EUO&S uni g

300See Sawyero6s criticism: Aili ke 6emergenced6)] ythe teaeml|l asompgleex
(Sawyer 2005, 3)

301Bertal anf fy, guoting Ackof f, explains why this approach is |
contemporary science no longer to isolate phenomenariowig confined contexts, but rather to open interactions for examination

and to examine | ar ge (VoraBenhladfial96pe9y sl i ces of natureo.
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i its long and elusiveui generigqualityi is its adaptive complexit§?.

Systems theof)® approaches to law are not n&fv Several scholars (Luhmann
1993; Ruhl 1996, Roe 1996, LoPucki 1997, Geyer 2003, Webb 2004, Hornstein 2005,
D6Amato 2014, Wheatl ey 2016, Beloutthé ant i a
benefits of using these approaciiesComplexity theory is a subset of systems theory
thinking®®®whi ch f@Achall enges the notion that by
of each component part of a system we will then understand the system as awhol
(Miller and Page 2007)

The advantages to adopt a systems approach to European integration seem apparent
to us, precisely for the same reasons that we can extrapolate from the unanswered
concerns, and the calls for interdisciplinarity of the crisis literature: (&the in fact
a complex system, it is not reducible to, or intelligible as, classical international or
supranational systems, nor traditional communication or interaction patterns within
international relations; and (b) because within this composite sysitthe e&onomic,

social, legal and political orders of tHeU - linear, nonlinear and emergent

302We  wi | | use the for mal me a ni negn eorfa Ifi ssyysst teenmds atnhde dircyo.mpR eecxa Itly:0 fi

terminology and draws on a r an g(Bymnednd @allaghari 2014ilhhes and fi el ds as

303Based on Von Bertalanffyod6s figeneral systems theoryo,;

304Wheatl ey argues that ASystems theory thinking is now mainstr
international law is a fisystemo, but also a recognortati on that s
|l east make sense of, some of the practical guestions that conf

305While the approach has been used in International Law, instances of it on integration theory are still not that ptbealgimt, al

they do exist, see notabpplbert 2002) (Geyer 2003)and Grimmel, but als@Arena Ventura, Cavalcanti and Freitas de Paula

2006)

306 Compl exity theory is defined by Castell ani an@ymnelanl f erty (20

Callaghan 2014, 57)
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communication patterns and interactions require interdisciplinary expertise to analyze.
A systems theory approach to European integration is the most precise reitefatio

true lawin-context methodology.

Is the European Union a system, is it a complex system, and why does it matter?
AMaj or schools of American | egal theory I
that they have failed to see the system behavibatshroughout time have denied legal

theorists the Holy Gr a@.IB. Rotfl1996, 8% edi cti ve r

A "system is a regularly interacting or interdependent group of items forming a
unified whole, as LoPucki notes, and to fianal yze
constituent parts, to determine the nature and identity of its subsystems, and to explain
the relati on s’%iSpemsaande gmple, fcenplicated, complex, or
chaotic. Thepreciseness of these terms is of great use to anyone studying system
components, and interactions between those components, for they require different

methodological approach®® Simple systems are easily knowable, because the causal

307TRuhl 6s criticism of reduct i oni gary andgsind$ ecteonnsMittelstrasy, Wi quoting Eur o p e an
Mai nzer, has noted that even fAthe social sciences é&eae recogni zi
and of t e(Mitelsaass2016)d5)

308(LoPucki 1997, 483put also se@Vheatley 2016,580) The ar gument from general systems the

collection of interactsyngtempects, actors or agents as a 0

309RuU h | as written about the wubiquitous of words suchy as system
off the tongues of lawyers like a single wdhtlegalsystera s i f we al | know what isandsmeanso ( é)
references to "the |l egal system" in |egal l'iterat whieh, ' few of

many authors seem to agree, however, is that there is something "complex" about the legal system, usingrtiseitwodoss
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relationship betweettheir components is perceivable and predictable; complicated
systems are still knowable but more difficult to describe, they require expert analysis,
because the causal relationship between components is natvigelfit; complex
systems are not fully knaable’*®, but the causal relationship between components is
retrospectively coherent, and reasonably predictable; and finally chaotic systems show
no knowable nor predictable causal relationship between their components. What this
tells us is that reductioms is only useful to understand and master simple or
complicated systems, it will never allow us to grasp complex systems, likbjthe

Most of the narratives of European integration fall within the paradigm of
reductionisni*!, positing simple or complicated models or processes of European
governance in which causal relations are predominantly linear, and deterministic (non
random)i where wherincreasespincreases at a constantrate &z ¢ o hfor
example, how aor and institutional preferences alone can positively or negatively
i mpact European integration. Lindasemdaodel s

views of systems common to many social science the¢Baskley 20082 and

proximity as if to i mp@Ruhl2808me deeper wunderstandingo

310fAs a rule a complex state of affairs ca(ittedstrass2esd, 47)o mpl et el y g1
311Reductionism is another polysemous term, we use it here as the ontological and methodological tool favored by pasitivists, an

logical positivistgJ. B. Ruhl 1996)influenced by Descartes mechanighysiology theory (the clockwork or automaton universe,

in Descartes, Treatise on Man), and Comtebds idea thdis knowl edg:
from a Newtonian primacy of s iumigpldased witly simpleify,lamd affeeschotthepompuiot h qu ot e
superfluous causeso (Newton 1687, p. 398) ; and ATr wmtofh i s ever
thingso (rule no. 9 for i nptueringhe antitiechTgeatisetor Rewetatiod)s & | anguage i n S
312Buckl ey notes that fAidea that the dyn a nseekirgytendencyshadbecanhe sy st e ms

entrenched in social thoughts everley2008)ce the great economist V
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present in European integration, most notaMeiler, or in the theoretical framing of

the EU within a linear pendulum between intergovernmentalism and supranationalism
gravitating towards equilibriu#h® 34 We are not the first to make this claim, Geyer has
noted how integration theorists from Haas
complex nature, but have remained locked in binary rationalist and reflective
constructions of Europ@seyer 2003) Geyerb6s taxonodoasywe mi ght
have seertU integration taxonomies frequently are, due to different approaches and
different subject area starting poiiitbut if we remove all conceptual windedvessing,

the epistem | ogi c al concern is exactly the same.
increasingly out of date view of the linear nature of the natural sciences. It assumes that

the natural world is inherently orderly, stable and predictable, and the epitome of
scientfic research is reductionism and the creation of universal scientific3lavs.

The process of European integration however is far from linear, orderly, stable or
predictable, as the recent crisis has proveresults from a dynamic and sometimes
contradctory plurality of processes and subject matters linked to the efforts of
integrating Europeds econ o(Petersen, epab 2008 i c , S

Moreover, unlike any other polity, tHteUd o e s n 6 t h #he €ystemiz tetherso f

313 The characterization of thiategrationprocessas operating within a linear pendulum between intezgumentalism and

supranationalism, could more accurately be describegpesdulumwhose siusoidal wavesperae betweera linear spectrum.

314As Pl aza i Font reminds wus, the |l eading fndebate between 1|ibe
European integration process may only lead to two different (and mutually exclusive) modes of integration: either aXind of X

XXI Centuries Westphalian system among the European States or, alternatively, the creation of (ceikédoleas| which would
agglutinate into a single politi caPlazaiFont?2046, 3B5)parti cul ar set of

315(Geyer 2003, 16)
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that shape and bind international states, at least not in the traditional sense. There is
always at least one, and often more degrees of separation betwé&an dlsea polity
and its population, its territory, its sovereignty and ategovernancé which are the
1 tier requirements of any state, their essential components. These degrees of
separation further dilute and challenge the essential statehood values of legitimacy,
identity and loyaltyi the 2'%tier requirements, which measure and validate thigel
component¥®, This of course is an over simplistic, far from consensual, and even
incomplete runthrough of the components and requirements that define what
constitutes a statbutour purpose isiot to engage in that debate.

We wish to merely highlight that, even if we could envision the traditional ration
state merely as a complicated systém fully knowable - and therefore study it
according to social science approaches under the paradiggdumtionism, th&U is
suigeneris Schmitter 6s c¢ Blasacd -adtignal,suthsovergign,of t he
polycentric, norcoterminous, nemme di e v a | arrangemento (Schn
reflects exactly why thé&U is not as tightly bound to the same or® that define
traditional states. Its democratic deficit for instance, or democratic degree of separation
between theEU and its peoples, has made it necessary to invert the measure of its
legitimacy from input to output. In its pursuit of output legeicy however, the already

polycentric community method has increasingly had to contend with the encroachment

316 Identity, legitimacy and loyalty help us measure statehood by questioning if a group of people that share the saraésterritory
share the same identity; if political sovereignty is institutionally and socially legitimate; if the relationship betvasewtlbo
govern and those that are governed is reciprocally loyal.

317due to the knowability of all its components, and of the values that determine its précesegs) as states are bound by

things such as rule of law, systemic checks and balances, medsed of popular representation and accountability;
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of the council method and a new form of intergovernmentaligrmat Curtin labelled
as fiexecutive domi na n-@atculany,ifBolunsupresiagly, d e mo c r
after the European cris{®ickerton, Hodson and Puetter 2015, £8%8)The measure
and transparency of this polycentric decisiaking process has been further muddled
by the Eur op e @nd clo§dduonocrisl 06 sa pfipbreocha ¢ h , whi ch
Ombudsman has recently stgtédi nhi bi t (s) the scrutiny of
undermines citizensd right to HR®Pudttert heir
has not ed how comdtelagon in & folitits that is @meaging after the
euro crisis with the European Counci l at i
to be pol it i(BickdrtbnyHodsensanm @ueter 2015 01&A)irpoint is to
illustrate how democratic and political accountability is far from linear irEtdeand
has more degrees of separation than in traditional states.

But are there too many degrees of separation? IElthe chaotic systeml® it not
only unknowablebut also unpredictable? Some, like Cohen, suggest that these degrees
of separation are too profound, rendering any appearance of systematic cohesion
superficial at best. Cohen has notiend t hat

of Europe could be more accurately depicted as a series of heterogeneous and competing

318n | t i s part of t h e -Mdaastriehd iotggration that theh growiagcattemtion which hpads df state and
government devote to European Co harepertussipns that&ld golioylgng basferhi ch i s i«
domestic politics. o

319Press release no. 2/ 2018, issue on the 13th of February, wh e
systematically to record the identity of Member States takasitipns during discussions on draft legislation, and the widespread
practice of disproportionately marking documents as not for ci

to open an inquiry into accountability of Council legislativerk (case OI1/2/2017/TE) and to issue a Recommendation of the

European Ombudsman in case OI/2/2017/TE on the Transparency of the Council legislative process;
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enterprise$ political, bureaucratic, legal, academic, economic, militapartially in
tune with one another, partly autonomous and out ofitfhe. Wh at tSthis@ sugge
chaotic system, ultimately unpredictable and unknowable. Another scholar, Plaza i
Font, makes this assertion gfurioone ecgueialrilbyr,i
chaotic systerft.

System approaches to integration theory are not hefad they are in many ways
present in many of the classic narratives of European integration, and if we look closely
enough we may vyet find them present in all. Historical institutionalism, for instance,
depicts the integration process as continuously osoijdetween two competing and
aspirational equilibrium states (supranat:.
ever reaching nonesig] o f 2. hEhenpendulum swings and shifts because
ultimately actors are constrained by path dependencies, wdachtb unanticipated

consequences and gaps in their ability to control the integration ptocéssould be

320Antonin Cohen;

321l n no uncertain terms, he st at eysten dregpteseiitinthe gemebiscamkeenotutionof f eat ur |
t he Eur op e anPlagani Fomtr2016,88) ak@® al so notes how fAiChaos theory warns u
problems that may derive of approaching the fltical system as an ordered system, whose deterministic behavior may be
predicted by reducing the ewdsn8nbl eds behavior to that of its p
322AaWhil e Iliberal intergovernmentalism and gepeamnége)onwlibmoat g
alternative states of equilibrium, historical institutionalism could be prone to conceive the European integration padegss as
fromequilibrium dynamical systemo. Al so, fasdunigueassquengenispenifes (t he E

modes of integration each of whom may be featured in terms of proximity or distance to the liberal intergovernmentalism and

supranationalism cor r e 9Rlagai Hont@kp, 38)pt i ma l equilibriumso

323 Gaps i mstatmeontrbl ®acur not only because ktagn consequences tend to be heavily discounted. Even if policy

makers do focus on lolger m ef f ect s, unintended c on ¢$PeganeThecRath to&urapeah i kel y t o
Integration 1996, 136lot e al so how fAactors may be in a strong initial posi
carry out institutional and policy reforms that fundamentally transform theipowrs i t i ons (é) in ways that are
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argued therefore that historical institutionalism sees the EU as an open®$ydieth
externally and internalf®, where sequencing and path depmwmk constrain the
integration proces$’ (Pierson 1996).

In the following sections we propose to expand on the benefits of adopting a systems
approach to European integration; and on how a systems reading of past integration
narratives can further suppartir claim, and at the same time assist us in creating a
systems representatibormodel- of theEU integration process. We shall start however

by arguingthatthe EU is a complex adaptive system.

The EU as a complex adaptive system

und e s idengl?6); 0 (

324AAn open system is defined as a system in exchangepof matter
and breakingl own of it s ma {VenrBermlanfficl@6@pi4inent s. o

Pl aza i Font notes that #fAitds precisely this operepmes that per
of gain of entropy (Laszlo 1995), by accommodating its orgaoizat structures and establishing new patterns of interrelation

among its components, as wel |l as by facilitating the emergenc:eé
(Plaza i Font 2016, 36)

325f i t loriyg @xtablished continuous exchange flows with the rest of the international system, as the successive enlargement

rounds proof $ic], but also because it has provided itself with paramount mechanisms that permitted the reformulation of the
interaction@t t er ns amon gldamB&37;,component so.

326Pi erson states that Ai nt e-depeadert pracess praducingl a flagmented butvdisdernibls a pat
multitiered European polityo. Pi erson describes hovimnsithe notio
Specificpatterns of timing and sequence matter; starting from similar conditions, a wide range of social outcomes may be possible;

large consequences may result from relatively "small* or contingent events; particular courses of action, once intmdeced, ca

virtually impossible to reverse; and consequently, political development is often punctuated by critical moments or justctures t

shape the basic (Riesort2000,r25%)Histbricasimstituticnds m itfheear ef or e, as Moravcsi k ha
sequencing as a more important variabl edo @Maoravcsk iSequescingand egr at i on

path dependence in European integration 2005)
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ALi near thinking and the belief that

evident | ManzdF$ ol et e 0

As we have seen, systems theory approaches to law have been attempted before, and
they are likewise present in studying societies and culturéragg® (Sawyer 2005)
(Mainzer 2007)Buckley 2008) and in the context of international politi&nyder and
Jervis 1993)

Four characteristics are usually to be found in complex systBotara 2010,
4)32% (a) a large number of interacting elements or agents; (b) showing nonlinear self
organizatio®® (c) oper at i ng ) aridwhose inkerhgien canf ¢ h a
lead to emergené¥.

If we agree that the European Union is a system, within the meaning of general

327 (Mainzer 2007, 1)

328 Common to all of these approaches is the basic insight that
overl|l apping and interlocking (Sawyer2005n13 of relationship with one
329fia system (é), which consists of | arge popul ationdtoof connec
be complex if there exists an emergent global dynamics resulting from thesautitmparts rather than being imposed by a central
controllero. (Nio Boccara 3); See also Mainzer fATheointruci al p ol
of view the development of political, social, or cultural order is mby the sum of single intentions, but the collective result of
nonlinear (Mainzee20@7¢c373) ons . o

330icompl ex dynami c sandeffeetroannections arenniérii on FeMittelsbnass 2015, 46)

33l1See Sawyer: Aicompl ex phenomena are those that r@avede bet ween
2005,3) or Miller and Page: i s y sthoserthat ate to@ dctiveaareechastio, and thusihis bngyonar e st at
the edge between these two behavi or s (Millreamdéaga2087yl23) em can undert
332Sawyer defi nes e meerabetheglebaldeahavidrorasystemn resilts fromithe actions and interactions of
agentso. Boccara goes further and states that fAthamrofappearance

compl ex (Bogcara 2000549
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systems theoryhenit is a multragent complex adaptive system, with dAimear causal

effect connecti omse, odorcshtaaorstol,y whre rfet, h o oad
could sy, Adynamical forces wildl i nevitably
behavior in a sociological system, and that such phenomena are necessary for the system

to thri v ¢l BRudl 1996 4p0 o

Let 6 s ceasefosirieldnentshat enote the presence of a complex system
moredetaibend determine if they apply to the Eu

The first elementthe presence of a largeimber of interacting elements or agents
is easily mewithout much need fdiurtherproof. Howeverif suchproof was required
we can readily and easilyrely on the overwhelming empiricakvidencefrom the
political science camwhich, as seen earlier in chapter tdemonstrated the presence
of individual, state, guanational, and institutional actorateracting within the
integration process. These studies furthermore provide evidencehefactor
preferences, anthe multilevel structureswithin which they communicate.

The secondrequirement refersto demonstrable proof of nonlinear self
organization Heylighendefines selo r gani zati on as @At he spont
gl obal structur e 0°¢ta defihition thatsadms tofih the r act i o
neofunctionalisnarrativeof Europeanntegration where supranationalism is a product

of spillovers of regional interactions. With regards toontlinearity33 the several

narrativeshavehighlighted howcommunication pattes within the EU are nonlinear

333(Heylighen 2008, 6)
334Heyl i ghen notes how: Aiprocesses i n -lmeamtpdir effectssng sot peopostipnalon t he o't

to theildemcauseso.
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and how certain inputs oftehave disproportional effectsloergesconflictslaw-
constitutionalism, and Madurods muoftil evel
thispointGr i mme |l 6 s ¢ o n c relatds tothé dispraportionabelffacts withiry
these nodinear processes, and chapter fouwe will also have the opportunity to
furtheranalyzeempirical evidence regarding perceptions on immigratensusactual
impad of immigration ineach member statand how this data demonstrates complex
nortlinearity.

The third requirement should require no gftdHeylighen provides a compelling
description of what constitutes being at the edge of ¢héios e i t her regul a
predictabl e ( &€laotin@) b eatnwWeoem amidgi FiThay and t
the EU operatesand has operatedn the edge of chaos isgaably one of the more
consensual premisés all integration theorys discussed aboveparticularly due to

what some scholars characterizetlas E U 6censtantfistate of disequilibriuee.

335Heylighen notes how:
complexity must be situatéud between order and disordezomplex systems are neither regular and predictable (like
the rigid, Afrozend arrangement of mol ecules irona crystal)
of molecules in a gas). They exhibit a mixture of both dimensions, being roughly predictable in some aspects, surprising
and unpredictable in others. This intermediate position, balancing between rigidity and turbulence, is sometimes called
the Péddgdaoso. A number of theorists have proposed that t
for adaptation, selbrganization, and life to occur, and that complex systems tend to spontaneously evolve towards this
fi e d dHegighen 2008, 4)
3361n a recent article Hodson and Puetter refine their earlier assumptions:
AWhile not proclaiming disintegration as inevitable, new
assumptions about Europeanégration as being iin or tending toward$ equilibrium in order to grasp more fully the
pernicious political dynamics facing the EU. It sees the EU as being in disequilibrium, a term which captures growing
societal tension in a political system driven pyo-integration consensus but shielded from growing public

di senchant ment w(Hadson gno Puetter2019, 8)t c o me s 0
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Longo and Murray go further and note how the EU was createdhaadbeen
continuously shapkeby crisis(Longo and Murray 2015)

The fourthelementemergence is harder tqrove As Miller and Page notéi t h e
usual notion put forth underlying emergence is that individual, localoedvior
aggregates global behavior that %A in sol
simpler way to understand emergence would dedas on features or properties that
arise out of a system, and that are not part of their original designction. Emergence
however is not a requirement of complexibyt rather that complexity may lead to
emergenceTherefore we do not need to prove this fourth element to argue that the EU
is a complex adaptive systerNonetheless, it would be interesting to explore the
possibilityof emergent phenomena within the context of the &tdl there are at least
two phenomea that potentially qualify. Andreouliet al.have recenthsuggestd that
Brexit is the manifestation cdmergenc&® Chapter four will discuss Brexit in great
det ai |, so | et paentially anseigehephendmera of shegraiiond
process t he EUOS hypost atas discussedrninschapterdtfethenal i s m
constitutional doctrineare not part of the original design and functions of the European
Communities, but they evolverganically throughthe hypostatic trinity of the
solidarity envisioned by the Member Stafieleals) the judicial review process they put

into place which &wed for an unintended adjudicative process (structdioe)the

337 (Miller and Page 2007, 44)
33l n this paper, we approach both Br exi t{Andreoui KapbseandSteoneral psycho
2019, 6)

339See extensive footno&;
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benefit of thepeoples of Europe (organic ireonnectivity)

3.3 Modeling the European Integration process introduction.
AThe success of a particular model i's ti

t he r e a(Milewand Page.2@07, 39)

Sofar, we have only been discussing one of the two main benefits of adopting a
systems they approach to European integratiovhich can be summarized as follows:
by understanding the EU as a complex adaptive system, we can gain a deeper
appreciation of the systemic interactions that shape and constrain the integration
process, and uncover whi¢orces and incentives compel integratosrisintegration.
This approach seems to answer most critisiant the unsolved paradoxes highlighted
by the current period anthe crisis narratives, which call for such a systematic
understanding of the Etd take placehrough interdisciplinargfforts.
The first benefit is therefore that it improves our understanding of the subject matter
at hand, without normative biases t answers the EUG6s epistem
second benefit is perhaps evenme | mport ant , and is | inkeo
objectiveit o i nform the ontological debate rega
An accurate understanding of the integration process, and of the different political,
social, economic and legal inputs that dtilve integration process, allows us to create

a computational model of that very same prot8sk is not enough simply to say that

340As Brodland notes: ithe goal of a computational meed e | is to

on actual, known pr oper Brodasd2@5,63 he system component so,;
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the EU is a complex adaptive systeatherto reap the fully benefits of a systems theory

approach to European integratiome need to create a representation of that system.

The second application of this approach is that it allows tsough computational

modellingi to predict the outcome @g&rtain interactions within the system. The second
application thus becomes inst me nt al to solve Europebs o
showing us not only what the EU is, but what it will take for it to become what we want

it to be- computational models allow us to more accurately measure the feasibility of

proposed solutions.

What isa model?
The most straightforward way to define what constitutes a model, in systems theory,

is to say that it #fAis a simpl i Wekhvemat hem
alluded earlier that traces of system approaches to integration theory could be found in
many, if not all, of the classic narratives of European integration. The extent of this
claim is only to suggest that each classic narrative could be rea asde
representation of what is perceived to be a simple or complicated system, where
communication patterns are linear. We could further suggest that most narratives
present integration choices as binary, with actors gravitating in one direction or the
other, or towards equilibrium, within zeemum or positivesum games.

Our reconstructive analysis of the main narratives of European integration,

conducted in chapters one and two not according to legal or political science

341(Boccara 2010, 6)
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taxonomies$*?, but according tonte cor e assumptions of eac!
systems theory review &U integration theory. Our objective in those chapters was not

to produce, what by now should be acknowledged as a tired retelling of the great grand,
middle,andmini theories of theven greater European integration scholars. That project

has been exhausted, and what remains to be done is vastly more fruitful.

We need to understand the European Union, to create a truer representation of this
complex adaptive system, and we have teefts several earlier representations that,
incomplete orinaccurateas they might be, still provide a wealth of knowledge and
insights for future modelling attempts. They provide thoughtful analysis, albeit mostly
gualitative rather than quantitative, all the components of a system: (a) actors or
elements; (b) communication patterns and interaction structures; (c) emergent events.
Their isolated focus might be on only one of these comporegten actors and their
preferences (liberal intergovernmaligm); or on interaction structures and path
dependencies (historical institutionalisrmter alia, but their aggregate value is that
they represent a starting point to a thorough modelling of thasea complex system.

What is left to do is figure out what to discard and what to retain for evidentiary value.

Early IT modelsi an illustrative case study
Let 6 s t teeltise oidefarstivnalismi A Tlhuemi t i ng -afaciar opeo

study HHas 6 i ntegration narrative on fithe Unit

been recounted many times, and it goes as follows: through functional, economic,

342For the reasons already allude to in our introduction, but as will continue to become clear;
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political and cultivated regional spillovers, individuals and groups start shifting their
loyat y t owards supranati onal institutions,
authority wanes as a feeling of separate identity takes possession of the group clamoring
for new forms of 3p dHeibinarycneotlel stantsgakingi shage: i o n 0
regioral integration creates linear incentives to shift loyalties from national to
supranational institutions.

It is a compelling argument, founded in an incremental syllogistic type of a
(functionalist) logié** |t i s based on A ssodiatactorgaini on al
seeking to realize their valderived interests, will choose whatever means are made
available by the prevailing de-imtrumerdal i ¢ or d
human desire to (lhB.Haas2004pxmesel f in | ifeo

The gist of the theory is known and readily repeated by students and scholars of
European integration alike, like a familiar mantra that is easy to learn and to recount. In
fact, it has been retold countless time pragisn these terms, with the simplicity of a
linear equation. The same crude model, with the necessary adaptations, could apply to

Deutschoés t¥ansactionalism

This model suggests a fully knowable and fully predictable system, and while Haas

343This occurs through an evol uti on (B B.Hfas 2004i 3) nfaRe gciomrsali oiurstneegrsa
was expected to occur when societal actors, in calculating their interests, decided to nelysapranational institutions rather
their own gover nment(EB.Haas 20@axiy)i f1é ntt legir @ t d e mawmnatidaklly agdentacdse e d qu a s i

for additional cenB B badas2®rxv)i ces intensifiedo;

344if unctionalism and incrementalism (é)E BHas2004,x,yg are key ter ms
345Whi ch fisaw integration c oamnmugn iachaotuito n ha rnodi gihn (tvéemenaadier re aascerdo s
2009, 8)
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himself has had doubts about his initial assumptions, and even doubts about the
relevance of neofunctional i sm, this theor
obstinacy and r evi (Redamanda200G@®)n The model eoalce nt  y e .
be faithfully reduced to the following equation: pt @f “Ywherd represents

the net aggregate effects of regional spillover effects, whblen they occur and are

positive enact a shift of loyalty from 0 national instutions to"Ysupranational
institutions**®. The assumption, we recall, was that the net aggregate effects were
incrementali for the spillover effects and dynamics of regional integration was a
dependent variabi®’ - and did not account for the same, bpposite, linear possibility

that iff pt ®F 0 . A more accurate mathematical representation of the

neofunctionalist model should therefore have B&en

Y1 op
O 7 p

AY
Most of the narratives of European integration, taken at their face value, could be
just as easily reduced to such linear formulations, where core assumptions are construed

through certain dependent variables in a linear model. Neorealism for instande, whi

346 Recal | A(5) Deepening economic integration wild.l create the n
integration will requie greater regulatory complexity; (6) In other words, political integration is a more or less inevitable side effect

of economi c(Rosambnd 200052 on . O

347See(Caporaso and Keel@©995,33) and in the same vein Rosamond fAithe early att
did tend towards treating spill ov@&osamond 2G5 i247sHaaa kimselfatde i nd o f de
acknowledged that early Integration theories were fitchamentably

they address themselves. Nor are they clear with respect to the key independent variables which, in combinatisnltanethe re
eventual condition which i s(E®elsast9rhed®) by t he dependent variabl

348This would be a truer representation of what was initially thought to be the dependent variable;

Pagel220f 279



@

Cornell University
Law School

influenced several integration scholars, assumed rationality of state
interests/preferences as the integrational dependent variabén with contradicting

views on how those preferences af6%er if the outcome of those preferences would
play out inzerasum or positivesum games. The theory was that each couhtrgs a
preferencevalue regarding the integration process, which constitutes the dependent
variable, in addition to a bargaining power, which can be construed as an independent

variable. The equation could crudely be represented accordingly:
f NEGQNT QQU Q& @

thus to compute the aggregate, each count
respective bargaining power.

The instinct to create such models is |
equations without validating them with actual data that takes into account all of the
components of a system and their linear and nonlinear interactions according to
communicatio patterns within the system (inputs and outputs). A reading of most
integration narratives suggests precisely that, a sort of reverse engineering of a model
taking into account what is perceived to be its most important dependent variable. This
criticismi s not new, Poll ack for example has | o0

are often formulated in abstract and empirically intractable ways, with heavy reliance

349As Rosamond notes ficl assic intergovernmentalism (é) sees national in
perception of its relative position in the states systems. For Moravcisck [Liberal Intergovermentalism], national iredvests a
viewed as consplences of a stakoci et y i(Rosaeond 2000, B3@)0 Il n t he same vein, ASl augt he
preferences are not fixed or autonomous but are the aggregation of individual and group preferendethesel pheferences are

the primary deter fCon20061155f what states doo
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on unobservable factors and with insufficient attention paid to the difficulties of
operatimal i zi ng t he hy@awgensensPollack dnd Rosamora BO0® s O
34).

Going back t o our case study on Haas 0
functionalism, the model created was based on the egfiationt @T “Yas we
have seen. But how did he come up with this equation? What constitutes its evidentiary
basis? Who are the actors in the model? What are the communication patterns? While

most scholars and students can recount the neofunctionalist premise toeaytéewv

1]

wi || recal |, or perhaps even have read,
the functionalist model for European integration. If the value of a model rests in its
adequacy to represent a system, then the corollary of that is it mustretanalf
observable data without amypriori conceptions, and under no particular scheme of
intelligibility®° f or ot her wi se, as Samuel notes, 0
provides the knowl e (Bgneel 2014, 8il)lnsteacpdi a rue me n o n O
representation of a system, we are left with a revenggneered construct, where data
is at best sifted through assumption bias, or procured to fit those assumptions.

Returning to our case study, how did Haas creestenodel? Who are the actors or
elements in the systenf¥ima faciethey are interest groups, political parties and
governments interacting at national and supranational levels, but not all of them. As

Haas soon not es, nit s @ thé potitieas elitesoin tsei n gl e

350Recall Samuel, fAa scheme of intelligibility is a dierm applie
thewy they are 6réaddp byntheoonpbbeswmers a scheme whereby a phenor

i t d(Baemeel 2014, 81)
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participating countrieso, who are specifie
Athe | eaders of all/l relevant political
making of public decisions, whether as pclagikers in government, as lobbyists
or as spokesmen of political parties. They include the officials of trade
associations, the sgesmen of organized labor, higher civil servants and active

pol it i(E B.aaas20@4, 17)

These then constitute the actors within the system, the elites from w(#in:
political parties; (b) trade association) trade unions; (d) member states; (e)
supranational institutions;

To note, that the focus on elites is jusHi
indi fference toward the issue of integrat
opinion poll, ad only from one member State, is presented as evidence %t thitse
reliance on data, or opinion polls, from merely one of the member states, usually France,

is repeated a couple of times throughout the work.

Which empirical data did Haas collect redjag the actors of the system?

Haas 6s arpiatiedt withirs a binary framewot’t hat refl ects #ft:

351Haas justifies NFbd6s focus on elites with: (a) theandbureaucrat
(b) anecdot al evidence obtained from a French opinion poll t h
|l eadership levels of significant groups, as contrasucred with th

worse understanding of the ECSE. B. Haas 2004, 17)
352The same binary framework, thatagtes most of his analysis, is manifest in an early on distinction between two archetypes

international organization v. federationn pages 34 et seq. The differences with regards to members, scope of tasks, methods of
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opposing ( do®tnatiomalsmh pnd supranatidrelism, with integration
occurring as loyalties shift from the former to the lattére $etting is important to note
and to reflect upon as it influences Haas:
system, as follows: (a) ideology shapes and lends authority to the political community
through | oyal ty; howsoftlkerexisteticg or absende of oyaleyr al e
ot her than to the national state do not su
of indicators of(EBoHaask004, 9y senti ment o

Now, as Haas had framed hidel in such terms, a binary system with competing
loyalties for two different ideologies, it is only natural that he focused his attention on
political elitesi as opinion influencers and decisiorakersi that could influence the
collective sentimentsgathering support for nationalisiif, or openness towards
Europeanisiit®. In search of such evidentiary data Haas produced mostly:

(a) a qualitative analysis of contrasting opinions by politics elites:

Giscard doéEstaing, t hen pfrCensmerdes(p.21); o f t h

Ludwi g Erhard, from Bonnods Mi nistry of E

decisioamakings and the nature décisions, will inform and condition discussions over the integration process;

353The very first line and first words of this thesis condition the model and all data aggrégatiorwo maj or opposi ng ¢t
have come to characterize international relateois t he end of t (EeB.3aax260d,d) Wor | d War o
354Defined as fAthe values and interests common to grosps with d
of mod e r(fB. $ldas20® s16)

355Regarding Europeanism as a doctrine, it is important to note the following. Haas himself admitted that there was no such
doctrineyei il s t he movement for the wunifi cahpedorms suth fuBation®(meanirign pos s e s
an integrative function, as with nationalism)? The evidence suggests that it is not. Yet the values and doctrines oh thenmhodes

constituent groups must be explored first in the effort to discover and establish ttlegrattern of ideologies which functions at

the European levél beyond frontiers and national politics. From this pattern it may then be possible to abstract the collective

d o c t (Ei Bnléads 2004, 20)
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Konrad Adenauer (p.32); Minister President Karl Arnold of North RNifestphalia
(p.32); French Deputy Costdoret (p.32); an unidentified Dutch minister of
Ecanomics;

The nature and extent of Haasdés qualitat
foll owing quote: AChancell or Adaneur , f o
Westphalia and French Deputy CoBleret see in supranationality the modern antidote
tonat onal i sm, sovereignty and egoti smo. Dat
framing of the system, and this also explains why mostly political elites are deemed to
be more relevant actors, as the ideological question separates those elites, as Haas
himself admitted, through ignorance or indifference, from other possible actors. In fact,
we could and will argue that in Haasdéds mod
takes great pain to assert ideological trends by different political diteésalso as
consubstantiated by several cited leading scholars and intellectual elites. The ideologies
themselves, their crystallization and evolution, as the real actors in neofunctionalism.

(b) a qualitative analysis of contrasting ideologiegpbijtical parties, in the same
vein as above:

Mouvement Republican Populai@@RP) France (p.23)hristlich-Demokratische
Union (CDU) West Germany (p.23parti Social ChretierBelgium (p.23); European
wide association of ChristiaDemocratic parties Nouvelles Equipes Internationales
(NEI) (p.24);

Where Haas reaches the following conclusion:

Aamong national political parties, t het

within these parties, the wide variety of emphasis makes it difficult to ismlate

Pagel27of 279



P

(3

Cornell University
Law School

accepted body of rationally connected propositions which could qualify as
ideol ogy. With the exception of the MRP

a symbol to act as an integrati(@d® device

Haas 2004, 27)

There is hardly any quantitative analysis to support this claim, with the exception of
two empirical data sources from France alone.

In terms of transnational convergence of political parties Haas reaches a similar
gualitative analysis: Atemporary converge
Europeanism (é) continues to be a mixtur
Certainly, it B significant that a homogeneous movement combating such steps has also
fail ed t o(EnBaHaasr2004,|155Foepport this claim empirically Haas
produces one graph that reflects how each party within eachrgaoted on the three
supranational accords (ECSC, EDC and Euratont)ich Haas qualifies as statistics
for AEur op ¢ B Haas3do®dr 15854) Additionally, there is empirical
data on: how national parte s are di stri buted within the
between 1952956 (E. B. Haas 2004, 40607},

(c) a qualitative analysis of support frotrade associatiod®fidr awn from t |
statements and aspirations of the chief n
empirical data presenteeht a national level was again a French pool asking
industrialists if the ECSC would produce a series of eight itemized ebam@ad

showing that, in 1955, 80% o(E.BiHaab2094, r i al i s

3561In Chapters$ (national level) and 9 (transnational level);
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191) At a supranational level, the only data provided was for a breakdown of
membership numbers by industry and member sta@EaNUCCO®’ (E. B. Haas 2004,
330)

(d)a qualitative analysisofta de uni ons, as fAthe attitude
depends on the economic and political conditions under which the unions of the ECSC
country livea n d o p(. B.aHaas 2004, 214Haas produces empirical data on
membership strength of ECSC unions, according to their affili@fidnterestingly, the
data shows that communist dominated unions had over 6 milliarbers (the second
| argest group) but, according to Haas, A |
integration between 1950 and 1957, the Commdustinated unions are of no direct
i nterest tden. Hdas actualiytcritjueshid own data bytating that these

figures Atend t o undeanmanistauniandie Franee arldn e s s

l'taly in the mining and metall urgical brar

Which empirical data did Haas collect regarding the communication patterns and
system interactiors

From actors, we shift to communication patterns and system interaetiomasf t e r
defining the nature of political integration and examining the legal powers of the
supranational system created to further the process, it will be our task to describe the

mapr operations of this syst ¢EmB Haag200dg t he

357Haas had this to say about CELNUCO (European Liason Committ ece
demonstrates the political spiler effect of supranational economic institutiongendearly than CELNUCO.
358Which are divided in five categories: (a) communist dominated; (b) socialist; (c) catholic; (d) protestant; and (&. &her.

Haas 2004, 215)
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60). Most of the very few empirical data can be found here, and relates to:

Page #

Empirical Data

p.61

Import duties immediately befe the Common Market (per cent. 4

valorem) related to ECSC (coal, iron ore, crude and-§@mhed products

et cé)

p.63 | Volume of Trade Between ECSC countries in Coal, Ore, Steel Produc|
Scrap
Note: data collected from 1952 to the first semesté©6b

p.67 | Commodities price increase over timecomparison variances betwe
ECSC and non ECSC products + ECSC Production Development (in n
tons) 1952 compared to 1956;

p.69 | Choice of allocation of investment funds by the High Authority with
conducting fiany systemati c sur ve
long-term objectives in 1954

p.70 | Yield and incidence of tax from 1952 to 1956

p.8G | Statistics on industrial concentration by number of firms in coal, iron,

82 mines andmills, steel enterprises, trusts; Statistics on authorized mel
19551956

p.86 | Data refereeing to subsidies. Note: data solely for France

p.93 | Funds allocated to labor readaptation and number of workers benefite

Note: data refers to 3 countries ynl
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p.93 | ECSC housing prograinnumber of houses planned, amount of ECSC |

number of houses completed,;

p.96 | Reduction of differential transportation rates to tackle trade discrimina

p. 285 | Indices of relative trade acceptande comparison between tw

years1913and 1954

p. Consultative Committee Votes on Coal Price Ceilings;
345

350

376 Steel Industry: Comparative Wage and Working Conditions 1957

377 Mining Industry: Comparative Wage aMdorking Conditions 1957

378 Basic Wage Increases (in Coal and Steel industries)-195%

Assessment of thease study

Haasb6s treatise remains one of the most
normative analyss of the European integratigmrocessbut falls short in creating an
accurate model of t hat process. Haasbs s
assumptions with inputeindat times chooses omeput as representative of that class
of inputs He also beses his model on linear binary spectrum.The virtue ofHa a s 6 s
model is that it demonstrates thenefits ofmapping the integration processbetter
understan@utcomes of actor interactions.

Modelling requires careful selectioof all relevant datand variableghat describe

the state of Europeantegration, as these will constitute thputs to the computational
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modef®®. A normatively induced cherrgicking of favoredvariablesand inputs will
negate the usefoéss of the model, as it ceases to be an accurate representation of the

system.

3.4 Creating a madelthat represents the CAS EU integratiori a proposal
AEffective models require a real world t|

detailscarb e i g Miller ardl age 2007, 35)

Modelling complex systemsan be challengingsMiller and Pageoteby usingan
analogy of models amadmaps®°. They argue that: (Ipadmapsmustfilter out a lot
of unnecessarjnformationin order to be useféfi; and (2) paradoxically the more
information we add to our mgpthe more wesacrificetheir clarity.

With these considerations in mindcammon approach to modelling CAS is the
reductionist approaciReductionisnfocuses on making essential simplificatiovithin

the system to allows us to construct an effective representation of what we are

3590As Brodland notes: flan i mportant part of the modelhteing proce:
current state of the model o (éand) fAserve as the in@aut to the
to faithfully reproduce these interactions (Bredland@015é4) hemat i cal

360The analogy is as follows: fAMaps al | gpwducivelyess cmformationsboutange of p
a complex realityWe can use maps not only for making accurate predictions about how to manipulate the world (for example, to

get from point A to B), but also to answer a variety of questions that were not part @ fhe nma k e r 6 s o(Milleganch al i nter s
Page 2007, 36)

361To Aminimize distractions and allow us to focus on the quest

barely enodegh detail so.
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studying®? In additionto being able to simplify interactions within the syst@#S
modelsmustalsobe able b ignore irrelevant informatioli®, meaning that dth these
exercises require some knowledge of the systieignalways important to keep in mind
that mmplex systems are cosmos in themselvespmprised ofi elementsand the
purpose of modelling is not to account for all these eleméntsto create functional
representations of tisesystens.

Modeling complex adaptive systemnssich as the European integration process
beevenmorechallenging seeing that the Eppermeates four distinct orddrshelegal,
social, political and economiorders.As mentioned above, the ability treate an
effective modelrequires enough knowledge of that systenfor the purposes of
eliminating irrelevant information, anfdr the purposes of making simplifications of
the interactions within the modeA basic understanding of the EU as a systegnefore
requires some expertigethose same subject areas. Without that expertige)amcise
in data selection anpatternsimplification would beauninformed anduseless. Without
such knowledge the model would never amount to an accurate or effective
representation of the system

For that important reasoalone, the purpose of this project is not to create a

362Br odl and notes how simplifications bring clarity, and fare

fiselecting which simplifications to make in any pstroctioncul ar si t
require knowledge and insight regarding the sys{@&radland 2015, 65)

With regards to simplification and the reducti onpliicitonsypot hesi s,
inthemoed | , we wi || u n dMillersand®Pagd 20@7y4d)r yt hi ngo .

363Not e how: Athis ability to ignore is a crucial ctostoponent of

the endless regressathreeyearo | d 6 s fAwhy o quest i ¢MilerandtPage 2067y35)ij ust becauseo.
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computationamodel of the European integration process, but rathéfiYargue why
such a model iboth useful anshecessaryand (2)offer some considerations as to the
type of inputsand interactionswe could selectas being essential tocreate a
representation of ounodel.A thorough modelling exercisé enacted would have to
necessariharise out of interdisciplirrg cooperation, with the insights of experts from
all fields. Still, it is a pursuit very much worth undertaking.

Having arguedwhy such acomputationalmodel would be instrumental in
addressing both Europeds epi lswleowtuintogi c a l e

the types of inputs that should be considered.

Inputs to the European integration process
As we have seen above, modelliatiows usto create a representation of the

interactions betweethe agentghat comprise a systéffi. That representationg¢h can

be used to perforna seresof functionssuch astest hypotheseseveal new ways of
understanding the systeamdtracechains of causatigmmong many othef8rodland
2015) Agents withina system interact with each other through the exchange of matter,
or energy, or information such as is the case with social systems like tligetqg.an

open systenhowever, the EUhot only exchangemformation within itself, but also

with its environment.Inputs are the information, energgnd matterthat enter the

364 Anot her fundament al feature is that complex systems consi st
interactions. Their components are both distinct andeconnected
components of a complex system are most commonly modeksgkass i.e. individual systems that act upon their environment in

response to the dHedighen2008,A)ey experience. 0
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systemfrom the outside and they serve two functionghey initiate the input
throughputoutput cycle thateactivateshe system; and they f ur ni sh si gnal s
(system)about the environment and about its own functioning in relation to the

envi r o’Rintleerpiogess of feedbaekvhich allows the system tadapt orself-

correct.

The empirical analysis conducted mostly by the political science narratives of
Europeanintegration havealreadyidentified several of the inputs to thEuropean
integrationsystem As suggested previously however, saeputs have traditionally
beencarefully selected and consideraal isolation under norative premise, orto
prove certairassumptiondn that regardshese past exercisagalyzingcertain inputs
to the European integration procégited to adopt a systems the@pproach anthiled
to consider te EU as a complex syster§till, the vast and thorough empirical analysis
from integration narratives, written by experts from different fields, allow us to
overcomet hi s pr oj e ®% ahd sudgasivhicht igputs mightsbe crucial to
model the integration process.

An important caveat bears mentimig with regards tahe subsequeiriputanalysis.

The present division between the four areas of European integration is used solely to
present our analysis in an orderly and organized fashion. It is important to bear in mind
that such divisions are but artificial distinctions, made up walls that do cessexily

reflect how all agents and elements fit within the system, and how they communicate

365 (Katzand Kahn 1966, 22)
366Recall above, and how A thorough modelling exercise, if enacted, would have to necessarily arise out of interdisciplinary

cooperation, with the insights of experts from all fields;
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and interact with each oti¥&f. Traditionally we have thought that each actor dawns a
certain hat (political, economic, judicial or social) and acts with a liseap&® but
within a system, communication patterns and interactions permeate all areas and
processes of integration. For example, and to illustrate how these divisions are not
al ways rigid, |l et 6s consider the eamput s
issues. When: (i) they are enacted voluntarily by the member stageshey are not
required by any internal legislative or constitutive provision, or externally by Treaty
obligations; and when (ii) they have rbimding effect, do they reflect alitical input
to European integration? Or is their advisory or mere consultative nature to be placed
under the social column? We could easily advocate for both options: (a) it is a political
indicator as it conditions communications and perceptions betmeenber states, and
even the referendum has no legal binding force, it still holds politicians accountable to
their constituents in the long reff; a contrario (b) not required and nebinding
referendums are but opinion polls, indicative of social cohesio social discord
towards theEU, regardless of it they may or may not bear political costs, they are a
social indicator of proximity or disenchantment with the integration process.

Below are some examples of the political, economic, social and tggébkito the
European integration process. Thi®yano means an exhaustive ligt) the contrary, it

would be easy to produce many more examples for eaclofargagration The below

367In fact, it would not be incorrect to presentr data by any other thoughtful, or even random division;

368Early narratives of European integration following these divisions. Legal narratives privilege legislative or judicianakctors
award primacy to their decisions, while narratives within tHeigal science camp focus on political actors.;

369The argument is that the possible electoral costs of compliance or noncompliance with public opinion, clearly expregsed throu

a referendum, will createde factobinding force;
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examplesope only tdllustratehow complex the integratiogystemis, and how inputs

can no longer be considered in isolatilmiegration theory should recall that the EU is,

as Gri mmel not es: fa common and enduring
political, but equally legal, economic and socig@tégration, basedn a set of shared

values an® practicesbo

Political inputs to European integration

We have seen how politics have been construed as the agent of European
integration; but al so, how t he EUbO s pol i
Unsurprisinglythen, a vast amount of research has been poured into to comgjder
which political inputs are crucial for the succésw failurei of Europe

Some ofthe data collected with regards to tpelitical inputs to the integration

process are as follows:

Tablel Examples of Political Input® the Integration Process by the Integration
Literature

Political loyalty between ME®and their home state (Fabbrini 2015,
MEPOG s l oyal ty t o me mber s 1163)
allegiancesi as measuredhrough roll call votes between 200

2009 in the EP

Riseand strength gbopulist parties (van Kesse

Studyingoopulism in European party systebetweer20002013 | 2015)

370(Grimmel 2017, 228)
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through electoral resultanterviews; andsurveys

Public Supporfor EU Financial Assistance Programs
Measured through opinion polls durinthe different bailout
moments; also polling on perceptions of politicala r t

competencepoliticians approval ratings;

(Stefanova

2015)

Levels ofpoliticization; and psition on constitutive issues

(Hutter, Grande

Measuredthrough numbers of protest events and participa] and Kriesi
levels of politicization in electoral politidsy country and period] 2016)
Levels of political participation. (Keil and
Measureddy the frequency of eight types of political participatif Gabriel 2013,
vote; petition; boycott; contact; worked associatiq 224)
demonstrationgcampaign badgepolitical party.

One of the most interest studies

imeasurt

enacted by the Chapel Hill Expert Survey (CHES) gt6upor each European country,

371Polk, Jonathan, Jan Rovny, Ryan Bakker, Erica Edwards, Liesbet Hooghe, Seth Jolly, Jelle Koedam, Filip Kostelka, Gary

Marks, Gijs Schumacher, Marco Steenbergen, Milada Vachudova and Marko Zilovic. 2@didir{ing the salience of arglitism

and reducing political corruption for political parties in Europe with the 2014 Chapel Hill Expert SurveéyRésearch &

Politics (JanuaryMarch): 19.

Ryan Bakker, Catherine de Vries, Erica Edwards, Liesbet Hooghe, Seth Jolly, Gary Marks, Jonathan Polk, Jan Rovny, Marco

Steenbergen, and Milada Vachudova. 2015."Measuring party positions in Europe: The Chapel Hill expert survey trend file, 1999

2010."Party Politics21.1: 143152. Note:

AThe Chapel Hi || expert surveys esti megyand golecy issyesfprosi t i oni n

national parties in a variety of European countries. The first survey was conducted in 1999, with subsequent waves in

2002, 2006, 2010, and 2014. The number of countries increased from 14 Western European countries in 1999 to 24

current or prospective EU members in 2006 to 31 countries in 2014. In this time, the number of national parties grew
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experts evaluated national party positioning on European issues such as integration,
ideology, and policy issues.
For the purpose of our project we have extracted data from their reports relating to

the question

A How wouudksdribeythe general position on European integration that the

party | eadership took over the course of |
Answers are on a scale of71 1=strongly opposed to European integration; 7
strongly in favor of European integration. We have aggregatedall political parties

and all countries. Note: not all countries have data for¥817

Table2 Aggregate position of European political parties on European Integration

from 143 to 268. The 2014 survey includes all/l EU member st

372Datasets available attps://www.chesdata.eu/192914-chapelhill-expertsurveychestrendfile-1
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Aggregate position of European political parties
on European Integration, on a scale from 1
(strongly opposed) to 7 (strongly in favor)

5.3
5.2
5.1

4.9
4.8
4.7
4.6
4.5

4.4
1999 2002 2006 2010 2014 2017

Note: 1=strongly opposed, 7=strongly in favor. Aggregater several countries,
surveys taken for the years 1999, 2002, 2006, 2010, 2014, 2017.

Table3 National party positioning on the issue of European Integration

Position of political parties on European Integration,
by country, on a scale from 1 (strongly opposed) to 7
(strongly in favor)

6.5
6
55
5
4.5
4
3.5
3
1999 2002 2006 2010 2014 2017
—O—bhe —O—dk —O—ge gr —O—esp—O—fr =—O—irl

—O—it =—O—nl —O—uk —O—por=—0—aus—O—fin —O—sv

Note: Chapel HillExpert Survey: national party positioning on thesue of European
Integration. Individually by country, for select countries.
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The CHES surveys also inclugldata contrasting party ideology and support for
European integration. One of the results they uncovered was that
Awhil e 1 n 19 8Hetweeh leftrightadeaogyi andrsspport for the
EU was largely linear, from 1992 until 2002 the association resembles an inverted
U-curve where opposition towards the EU is found on thenifty and rightwing

poles of the political spectrum (Hoogheetal 2% 2) . o

Anotherimportant metridhat is often measured relates to political participation, both

at the national and the European levels:

Table4 ESS survey on voting trends within national elections.

ESS Reported Response: Did you vote in the last
national election?

80

70

6

5

4

3

2

o M W I T IO T
, Him HEm HEm HEm HEm HEm HER HER

2002 2004 2006 2008 2010 2012 2014 2016

O O O O O o

HYes mNo m Not eligible

Note: fAVetledtiimnldoastOpti ons: *%¥es, No, Not

373In (Bakker, et al. 2015, 144)

374 Source: European Social Survey (E88)://www.europeansocialsurvey.org/
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Table5 Percentage of European who reported voting in the last national election

Percentage of Europeans who reported

voting in last national election

76
75
74
73
72
71
70

69
2002 2004 2006 2008 2010 2012 2014

Not e: Those who answered

2016

Ayeso,

I voted

Other political inputs relate to pE¥ptions of trust regarding the European

institutions.

Table6 ESS Reported trust in European Parliament
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Mean ESS Reported Trust in European
Parliament, on a scale of 0 (no trust at all) to 10
(complete trust)

4.8
4.7
4.6
4.5
4.4
4.3
4.2

4.1
2002 2004 2006 2008 2010 2012 2014 2016

Not e: ATr ust i n Esource:E8% bserP rapdnded omearsdale of
0=No trust at all to 10=complete trudReported score is an overall (aggregate) score,
computed as a weighted average of the results

One of the most significant metriggerhaps relates to the outcoroé public

referendums o&uropean integration.

Table7 Referend on European Integration.
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Referendum support: percentage of Yes votes

1972

1983

1994

Referendum dat a.

2005 2016

Percentage of

The following table provides a more detailed account of the same data:

Table8 Results and turnout of Referenda on European Integration

Data on Referendum's relating to European Integration

Year | Country Yes | No | Turnout| Object

1972| FRANCE 68.30| 31.70| 60.20 | Enlargement of EEC

1972| IRELAND 83.09| 16.91| 70.88 ﬁ(r:]?gr?smn to the European

1972| NORWAY 46.50| 53.50| 79.00 ﬁ(r:]?gr?smn to the European

1972 | DENMARK 63.30! 36.70 90.10 ﬁ(r:]?gssmn to the European

1975| UK 67231 32.77| 6462 |Accession to the European
Union

1992 | DENMARK 49 28| 50 72| 83.05 Ratification of the
Maastricht Treaty

1992| IRELAND 69.05| 30.95 57.31 | Ratification of the
Maastricht Treaty

1992| FRANCE 51.04| 48.96| 69.70 | Raufication of the
Maastricht Treaty
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Ratification of the

1993| DENMARK 56.74| 43.26| 86.47 :
Maastricht Treaty

1994 | AUSTRIA 66.58| 33.42| 82.35 ﬁ‘r‘]‘i’gﬁs'on to the European

1994 | FINLAND 56.89| 43.11| 70.79 ﬁﬁfgﬁs'on to the European

1994| SWEDEN 52.74| 47.26| 83.32 Gﬁfgﬁs'on to the European

1994 | NORWAY 47.82| 52.18| 89.04 ﬁﬁfgﬁs'on to the Europen

1998| IRELAND 61.74! 38.26] 56.20 Ratification of the
Amsterdam Treaty

1998| DENMARK 55.10| 44.90| 76.24 | Ratification of the
Amsterdam Treaty

2000| DENMARK 46.79| 53.21| 87.60 | European Monetary Union

2001| IRELAND 46.13| 53.87| 34.79 | Ratification of the Nice
Treaty

2002| IRELAND 62.80| 37.11| 49.47 | Ratification of the Nice
Treaty

2003| HUNGARY 83.76| 16.24| 4559 | {,Ccession 1o the European

CZECH Accession to the European

2003 cEoial |c 77.33|22.67| 5521 ||

2003| ESTONIA 66.83| 33.17| 64.06 Gﬁfgss'on to the European

2003| SWEDEN 42.91| 57.09| 82.57 | European Monetary Union

2003| LATVIA 67.49| 32.51| 71.45 ﬁﬁfgﬁs'on to the European

2005| FRANCE 45.33| 54.67| 69,37 | Ratification of the EU
Constitution

2008| IRELAND 46.60| 53.40| 53.13 | Ratification of the Lisbon
Treaty

2009| IRELAND 67.13| 32.87| 59.00 | Ratfication of the Lishon
Treaty

2012| CROATIA 66.27| 33.13| 4351 ﬁ‘r’]icgﬁs'on to the European

2015| GREECE 38.69| 61.31| 62.50 | Bailout Referendum

2015| DENMARK 46.89| 53.11| 72.00 | OPtOUt (Justice and Home
Affairs)

2016| NETHERLANDS | 38.21| 61.00| 32.28 | EU-Ukraine Association
Agreement

2016| UK 48.11| 51.89| 72.21 | EU Membership

Pagel450f 279




“'9% Cornell University
2

Law School

‘2016‘HUNGARY 1.64 | 98.36| 44.04 | Migrant Quota

This is by no means an exhaustive listatifthe political inputs to the political
integration processbut they serve to illustrate what types fformation can be
analyzedo create a computational mod&he greatesthallengen interpreting these
inputs is thawith regards to some issuesuch agarticipation in national elections
and support for national partiesn the one hand, angbublic support for European
integrationon the other the reasons that lead voterspimvide positive or negative
feedback to the system aretnecessarilyelated to théssue for which they have been
called to vote uponWe haveseen that one of theriticisms of the EU ists political
gap, and how citizens often feel that there is no avenue for them to voice their
discontentment anidhpose the political costs ofhat areperceivedo bebad decisions
at the EU level This discontentment howeveanight end upmanifesting itself at the
national level, where the price of EU d&ons will be imposed upamational elections
anduponnational politiciansConversely, discontent with national politexsd policies
might lead voters twoice theirangertowards their ain government when being called
to decide on EUelatedmatters.

The EUOGs puntlerstoad doabk itlgkaop adequate accountability and
representation structureallows for these lines to beasily blurred with and with a
mostunfortunate consequenadich is thatthe inputs that the system receives are not
always an adequate representabomeasure of how it is functioning.

This issue has been recerdlggravatedy what Hutter, Grande and Kriesi refer to

as the politicizing oEuropean integratigrand particularly of the Euro crisis debate
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(Hutter, Grande and Kriesi 2016According to thesess c hol ar s, it he E
integration project rebecoméhe objeco f controver St Hutterenalss pol
arguethat this politicizationis one of thecontributing causesof the current crisis

moment’S,

Economicinputsto European integration.

As notedpreviously the legitimacy of the EU hasften rested on the belief that
output legitimacy could somehow replace input legitimacy, particularly through the
EUG6s economic succehbhes, bas psdioafies @adlbfi 68 i s
public support f o(Gabd 1908)Gakelpastulated five djifferant i o n 0
hypothess to explain what legitimizespublic support for the EUJand under his
utilitarian model he posited thptiblic support for thé=U is linkedto the welfaregains
that arise out ofheintegrationproces?’’. More recentlyGuerra and Serricchimund
that the utilitariarmodelstill holds true particularly in Eastern European countffes
In contrastthey found thafor Western Europeacountries public support for the EU

is drawnfrom political cues, class participatioand a sense of communityith Italy

375(Hutter, Grande and Kriesi 2016, 4)

376 (Hutter, Grande and Krie2016, 5)

377AEU citizens in different socioeconomic situations experienc
differences in economic welfare shape their attitudes toward integration; and consequently, that cizensbsuintegration is
positively related to thei(Gabel&dd 286)e gains from integrative pol

378In (Stefanova 2015, 285)
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being the only exceptioto this rulé”®.

While the focus on econometrics shheen a constant in the political science
narratives of European integratjomith regards taheir legitimizing outputfunction,
they have gain renewed and increased attention after the Eurpamgsiably more so
than any other type of indicatoiss we will see later on in this section.

But even if economic inputs were not tet
they would still be important due to the very nature and structure of the European
economic and monetary project. Sometimes it syea forget that, alongside its
original political messianism and univelisaideals the EU shares its genesis with neo
liberal economic aspirations (DymskJ. In pursuit of those aspirationiet structure
of the EUchanged drasticallgfter the 1992 Maastricht Treatyhich several scholars
note as a crucial turning point in tldgnamics of Europeamtegration(Bickerton,

Hodson and Puetter 20£8)(Bitzenis, Karagiannis and Marang?815)
I n anticipation of t he | aurhelkuroethe t he E!

Maastricht Treatyimposed increasingly converging macroeconomic ratios to the

3791dem

The political cues and class participation model iess Obased wupon
devel oped by Gabel, ffas a proposition on the role ®® BDCioecon
shaping citizendemap2dd;i ti cal attitudeso

The sense of community model builds upon Hooghe andrdsar kds st uc
the EU. People holding multiple ter ridernav273;al identities are mor
380l n ANAFTA asmed it her &€&IlU Mechani sm Designso, where he notes: filas

EU was to use a common currency (the Euro) to generate a large domestic market, encouraging investment and economic
devel opment t hr o uBitkeaiss Karagidnes aBduMarangas 204 5; 20)

381Bickerton, Hodson and Puetter talk about European integration in two moments: before and after Maastricht;
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member states, with regards to delGDP and price inflation rate¥?. These
convergence criteria for Euro membershie reinforced byth@ 997 6s St abi | it
Growth Pact (SGP¥2, which strengthens the monitoring and coordination of the
Maastricht Treatyds national fiscal and ec
naionalbudget deficits to at most 3% of GDP; arationalpublic debt to 60% of GDP
Macroeconomic idicatorsthereforebecame an essential part of the integration process
as a measure of itssucceks t her entangling the EUG6s nor
economicoutputs.

When the 200&ubprimecrisis hit it caught the EU largely unpreparedor its
ramifications Maduro notes how there are two competing narratives to exgplain
impact of thefinancial crisis in the E8$4 According to the firsharrative the Members
St ates were to bl ame, ¢aliges and lack bf edomomidé i r r e s
compet i ¥ Supmpaortigtsinarrative is the fact that in 2007 seven of the then
twelve Eurozonemembercountries Austria, Belgium, France, Germany, Greece, Italy

and Poland hadnationald e bt r at i o 6 s, thénithg prescribed Kaastrichd 0 %

382As Dymski notes that these measures were designedtoenciumageer gence pri or to the | aunching
He also notes how:

ALi mits on participating nationsd® budgetary excesses were sup,
against fiscal 6f r ee ralagelygeatludedyKeymstiaminaeroecondme stinslys packagey Tha idea

was that a disciplined Eurozone could achieve convergence via both the increased mobility of capital and investmenbpeid the p
management of national fiscal policyo. | dem.

383f T h ability and Growth Pact (SGP) is a set of rules designed to ensure that countries in the European Union pursue sound

public finances and c btips//dcienr@a. @/into/businessondniyesiro/acbnorpiantfisaabpadicy-o .

coordination/eteconomiegovernancanonitoringpreventioncorrection/stabilityand-growth-pact_en

3841n the forward tqAdams and Larouche 2014)

385Idemat page 1;

Pagel490f 279


https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/stability-and-growth-pact_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-governance-monitoring-prevention-correction/stability-and-growth-pact_en

@

Cornell University
Law School

and SGP requirement8s Arestis and Sawyer nqte itin whe onset of the financial
crisesand the Great Recession, budget deficits rose stavgtych led to claims that it
wasthe Member Statefailure fito constrain budget deficits in the rr2@00s,which
were to blame for the debt crisis and which placed limits on thigyadiilgovernments
to respond to the Great RecessiSi*®”. The monetary and financiahterdependence
created bythe Euro quickly made the financidbsues of those states soon became a
problem for aff8 38,

The secondnarrativepresentsa more thorough analysit challengeghe fiscal

irresponsibility of the Member States premif8é®!, and looks instead at the systemic

386 (Bitzenis, Karagiannisral Marangos 2015, 11.3)

387 Adams, Fabbrini and Larouche offer a counter argument, pointing towards a systemic deficiency of the design of the EMU:
Aithe original setup of the EMU placed too wcewotmarkdétsai t h i n
and the readiness of market actors to accept theailout clause at face value. Certainly, the influx of capital into the
weaker eurozone members throughout the 2000s show that many market actors believed that no eurozone member would
be alowed to fail. Many speculators besuccessfully as it turned duthat the nebailout clause would not ultimately
s t a rfAdlams and Larouche 2014, 2)

388As Maduro notes: fACapital f Ipiegohsequdncefrthose hrespoasiblsliscabpelicies8tdat e s

underlying economic problems. But, in the meanwhile, the interdependence generated by the euro resulted in the fitemsial prob

of those states be(@damsanddarachp204bl) em for all . o

me

S

389As Dervis and Mistral not e: ithe economic crisis tmhat starte

then t o Sp Dervisaadivistral 201,11y o .
390As Papadimitriou and Wray argue: fAwhile the storganmtf fi scal
apply to Ilreland an ¢BitZeniseKaragiadnjs anol Marangosi®)48) o Spai no.

391Rossi argues:

e

ficont r a-established beliefs, theevsor ea cr i si s did not originate in excess

debt. The Greek public debt and deficit f DR)beereckearwi t h r espe

fudged both before and after Greece joined the euro area, but: the tiny weight of this country within the European
Monetary Union (EMU) excludes that these problems can have any causal relationship with theeauwrnsis that

burstath e e nd (Bifzenig E&a@iannis and Marangos 2015, 143)
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deficiencies of thefiscal and monetary structure of the Epharticularly after the
Maastricht Treatyand the creation of theuEo®%2 These systemideficiencies result
among otherdrom:
1 nfneocliberal policiesparticularly as regards bothborand capi t al mar
(Rossif%
T Aforming a monetary uni on (wi)t hsoeueti nag stuhi
the currency union and the Maastricht Treaty alone did not have strong enough
enf orcement mechani sms to ensure adeq!
(Dervis and Mistral 2014, 2)n this same vein Rossi noteshow thei r o fii s a
currency wf% hout a stateo
1 the EB6ai | unteenalizé dhe democratic consequences of the
interdependerfMadurofh t he EMUO
T Europedsl mo n e t vehergwithin yhe Euezore MemberStates
can benefit from free capital mobilitgand a stable currency, but in which
monetary policy is dictated by the EC&nd outside of the Eurozandember
Stated ol | ow fit he c oBrett@ Wpodsnmeometary systemich s t
allows capital mobity and flexible exchange rates in order to preserve the

independent monetar y(Kmaeds)*ci es of the coc

392Ro0s s i goes further as suggests that t he or i gi rBtzerosf the EUbSs
Karagiannis and Marangos 2015, 145)

393 (Bitzenis, Karagiannis and Marangos 2015, 143)

394 (Bitzenis, Karagiannis and Marangos 2015, 145)

395(Adams and hrouche 2014, 8)

396 (Bitzenis, Karagiannis and Marangos 2015, 212)
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1 the limited powers of the ECBhen the Euro was launchefil t Ewopean
Central Bank occupietthe space of a central economic authorityiasdrer but
|l acked the mandate and poi¥addisonatyf a cen
with regards to the limited powers of the EGBrimary law does not vest the
ECB with the power to finance Member State deficits (known as thmihaut
clause, Artick 125TFEU) anddoes not allowt to act as a lender of last resort

for eurozone banks(Baroncelliy®8 3%,

Some of the recent narratives on EU integration highlight these systemic
deficiencieswhich were further exacerbatedtbgE U Gesonocentriéresponséo the
crisis moment which by awarding primacy teeconomic policyneasureshas been
criticized forcontributing to furthedelegitimizethe EU*.

This criticism is particulfaordiegfitssatlbde wi

approach as enacted throudle fi Ecal Compac® policieswhich were introduced by

397 (Bitzenis, Karagiannis and Marangos 2015, 20)

398(Adams and Larouche 2014, 130)

399Soti ropoul os, Milios and Lapatsioras on the ECB: fthe ECB i s
backing of a uni(BitzenisyKaragiannisaahd Manmarighs @015, 74y 0O .

400 See(Stefanova 2015Bitzenis, Karagiannis and Marangos 2015)
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the Treaty on Stability, Coordination and Governance (TS&&¥ 4%3 These policies
imposedstrictobligationsregardingdebtratios balanced budgetanda requiremetto
incorporate saidneasures into thbMe mber 6 s St at es ntastthison al C C
requirementtha Ad a ma s , Fabrini, and Larouche refe
of European budgmtiareypresest saiantmaj or and
development, which raises formidable challenges on the nature and legitimacy of
national constitutions as on the future of the European integration pféfect

Several books have been writtdmat exhaustivelyanalyz the economic inputs to
t he E Udasedon thegpliemises of either or both narratiliesthe crisis resulted
or was aggravated byresponsible Member State polices that it resultedrom the

deficiencieswithin the frailinstitutional famework of th&uropean Monetary Uni4f,

401The TSCG was formally concluded on 2 March 2012 anid entered i

article3-r equires a balanced budget rule to be imbedded in national
monitoring institution) and a correction mechanism 22in case of
are formally bound by the Fiscal Compact (the 19 euro area Me

https://ec.europa.eu/info/businessonomyeuro/economi@ndfiscalpolicy-coordination/ecoomic-andmonetaryunion/how

economieandmonetaryunionworks_en

402i 1t was not long before the siren calls for fiscal consol i d:
consolidationé and the now discredited claims that debt rati o:
pointed at the failures of the Stability and Growth Pact (SGP). European leaders decided at a meeting in Brussels 8/9 December

2011 to adopt tighter rules on budget deficits andeddedri cter en
in the intergovernment Treaty on Stability, Coordination and Governance with the budget rules written into national constitutions

or equival ent . 0 (BizemssHKaiagannis artl M&angoy 2015, 1i13)

403 During the crisis, EU bodies devoted serious attention to
Appel and Block in(Stefanova 2015, 107)

404 (Adams and Larouche 2011}

405Soti ropoul os, Milios and Lapatsioras note: how fAithe European

without a central aut hori ty posses sBitregis, KangiantisyapdiMararigos@is r act er i s
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and wasvorseredby t he EUOGs i r mmesgoms@nal econocentri
Sotiropoulos, Milios and Lapatsiofdéreframe these twoarrativesasexpressing

freflective causality®?’, andfistructural causalityrespectivelyand offer an additional

distinction between the two. Theyguethatrmst of t he EUOGstoi mmedi &

the crisis were based on the premises of the reflective causdlishwas born oubf

afimor akisti of .rReflactive rausalgysarratives characterized the

economies in deficita s@rdfligated deckles§ anddncontinendliving deyond their

meangd %8, therefore viewinghese imbalancessfi b anadcroeconomic development

Paradoxically,as the scholars notéhese samaccount imbalances before the crisis

fwere welcomed as the optimum means to support and accommodate the agiching

process between Eur o¢% Benvis and Mistraléiteratentiis 6 per i |

same argument, that the same policies that were comdkepustcrisis, were hailed as

a sign of the success of tRerc*°.

67),
406l n fiAddressing the Rationality of 6lrrational d European Resp!
for a Pr ogr es s(Bitzenis, Karagiansi and Marangesi2015)i n
407Whi ch Atargeted the economies in deficit as ssavingbuplicresponsib
sectordiss av i n g, (BitzenishKaragmnnd and Marangos 2088);
408These narratives argued that: Afwhen an economy faofes current
6i mprudentd and oO6recklessd6 domestic behavior bpth of the priva
4091dem
410They note how:
Interest rates inside the eurozone converged surprisingly rapidly, as if membership in this monetary union was a
sufficient condition for an immediate equalization of sovereign creditworthiness; credit conditions became btefavora
that growth in the periphery -cpnopp @thosetidewdeld shotlg r e wer e |
become crisis countri@swas particularly strong; Spain for example, was not far from being called a new economic

miracle. As late as Decemb26008, the Economist published a spectacular assessment of what had been achieved,
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The reflective causality has two consequen¢agsby overlooking the structural
causalities andeficiencieso f t he EUOG s moadliockes and hyassaagning f i s c a
blame to the MembeBtatesjt introduceda lofty political and social European stigma
againstcountrieswho deviatd from necliberal austerity reform§ in an expansive
moral hazard argument; and (brreated social tensiorand divides between fiscally
Aresponsfi b¢$ ei@dspapsidldd me mb e i and mnatohakctizens -
creating or furtheringlivisive stereotypebetweenwhatweretoo soon forgaten tobe,
the sisters and brothers of the European priject

The economic inputs to European integration thaus this dual characteristitiey
measure the success of the integration project with rega@is itaportant part of its
(monetary and fiscafunctiorns and aspations but they also have become intertwined
with the question oE U harmativelegitimacy, bothas a measure of output legitimacy
and more recently, also as a measurer as a stabilizer/destabilizer o f Europeds
cohesion andts shareddentity. In the absence & strongnormativealternative, they

risk becoming determinative in the further construct, or failure, of the Eurqegatt.

calling the fAeuro at tenodo a firesounding successo and confi
proved fidemon s(Dervia &antl Mistrdl a0l H | e o .
411Der vi s and Miinsthe eyad of manytGermdm aoters, thie Greeks were not only seen as having mismanaged their
country: they were fAsinnerso who hadEuwredpeaar dMd m@enasrayd t Wrmican d et
Mistral 2014, 4)
In the same vein, Papadimitriou and Wray:
AThe picture of the debtors that the Ger mans, especially,
runaway g¥ er n ment spending by Mediterraneans. The only soluti
Germany that originally got the rules relaxed because its own slow growth period had caused it to chronically exceed
Maastricht limits on deficits and d&h And it is all the more ironic that loosening the rules allowed Greece to build to

the higher debt rati os (BitzenstKar&eannisand Viaramgosv20E¥bHMoni shes o
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We haveseernsome examples of economic inputs, that have been setaaddne
as essential tounderstanding the integration process. Below we can find further

examples:

Table9 Examples of Economic Inputs to the Integration Process by the Integration
Literature

Key indicators for the euro arga European Commission
Information the most relevant economic statis

concerning the euro area.

Percentage change in GDP from previous quartg (Stefanova 2015%)Dervis and

Mistral 2014)

Budgetarypositions of EMU member States (Bitzenis, Karagiannis an

Marangos 2015)

Public Support far (Stefanova 2015)
EU Financial Assistandérograms
Enhanced Economic Coordination

Deficit Reduction v. Job Creation

European Unemployment Rate (Stefanova 2015154; 298)
(Dervis and Mistral 2014, 55

(Keil and Gabriel 2013, 9)

412 Most recent indicators (March 201%an be found athttps://ec.europa.eu/info/sites/info/files/econefimance/key

indicators 20193-08.pdf
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Government Debt as a & GDP (Bitzenis, Karagiannis an

Marangos 2015)

Government deficit/surplus, expenditure and| (Dervis and Mistral 2014)

revenueas a percentage of GDP

Table10Harmonized EuropeabinemploymeniRate

Eurostat: Harmonized European unemployment
rate, as a percentage of active population

12

FEFFTETESLS SIS TIPS
DT AT AT AT ADT AR ADT ADT ADT ADT ADT ADT ADT DT ADT AR AR AR

Note: Harmonized unemployment rate over EU28, expresspdrasntage of active
population. Monthly data from Jan 200April 2018. Source: Eurostat
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Table11 Eurostat: percentage change in GDP from previous quarter, seasonally and
annually adjusted

Eurostat: percentage change in GDP from
previous quarter, seasonally and annually
adjusted

Note: Chain linked volumeyercentage change on previous period. Seasonally and
annually adjusted. EU28. Quarterly data from 2000C018Q1. Source: Eurostat

Table12 Eurostat: government deficit/surplus, as a percentage of GDP

Eurostat: government deficit/surplus, as a
percentage of GDP

1997 1999 2001 2003 2005 2007 2009 2011 2013 2015 2017
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Table13 Total general government expenditure, as a percentage of GDP

Eurostat: total general government expenditure,
as a percentage of GDP

52
50
48
46
44
42

40
1995 1997 1999 2001 2003 2005 2007 2009 2011 2013 2015 2017

Table14 Total general government revenue, as a percentage of GDP

Eurostat: total general government revenue, as a
percentage of GDP
45.5
45
445
44
43.5
43
42.5
42

41.5
1995 1997 1999 2001 2003 2005 2007 2009 2011 2013 2015 2017
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Sociallnputsto European integration.

While the role of sociology andodal psychologyhas not been as prevalent in
integration theory as law, politics and econorfiit,sts has nonetheless contributed
greatly to theunderstandingf the EU throughhe study of thedEuropean Identy§
enacted by suckcholars as Katzenstéify and the IDNET project biRissé™.

Issues of identity haviurther become tethered with issueslegitimacy, loyalty,
and solidarity, and have affecttdt relationship and the trust between EU citizens and
the EU They also have contributedtotkeUb6 s cr i si s, particul ar |
issue(and acceptancef immigration, as shall be seen in chapter four.

More recently, othesocial inputs to European integration haeen gaining greater
consideratiorwithin integration theory, as scholarereasinglyacknowledgehe role
of other societal actoia shaping EU policigsactorswho representhe preferences of
both national and transnational social gro(ifsiser and Meyer 201%Y.

Finally, social inputs become paramount with regards to the integration project

413Bourne and Cini nhave beert nfuehtless visilgleoirc Eu Gludieg thanm tlawyers and economists, and their

direct contribution to EU(BS8unaahd@s2006a53 been somewhat | i mitedo
414 (Checkel and KatzensteR009)

415(Risse and Maier, Europeanization, Collective Identities and Public Discoursesaf@{Risse, A Community of Europeans?

Transnational Identities and Public Spheres 2010)

416 These sholars argue that:

Avarious societal -ypetrelationsswithmatianal gogednméntal amdesupraratiokal institutional actors were

often important for the formation of strategic political alliances, the definition of key politicaltieie@nd agendas as well as

wor kabl e policy compromises. We hypothesize that soitsietal acto
policy-making, even if they did not and still do not normally receive the same media attentiatioasl governments after

European Counci l rfkaiset anchMeger 204812) e x amp |l e. 0O
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when we consideax paradigm shift that has been enacted in recent decades, amebec

more determinative during the crisis, which is tBatopean integration is no Iger a
projectwhose outcome depends on political efitésAs Guerra and Serrichio note,
AEuropean <citizens6é attitudes increasingl
European integrationf €é and t he current) crisis furth
mainstream elites and mass publit® With the added threats of populism, and

gl obalizationds di scont e nbecomes pammaurithatc onv er g
social convergence depends on saldifferent inputs thaMistral explores, inputs
regardingeducationpoverty rateslife expectancy, social security, among oth€rs

Here are some examples of social inputs to the integration process:

Tablel5 Examples oSociallnputs to the Integration Process by the Integration
Literature

Attitudes towards immigration (Keil and Gabriel 2013, 192)

Education statistics (Keil and Gabriel 2013, 7)
(Stefanova 2015, 154)

(Dervis and Mistral 2014

151)
Trust in Europe (Keil and Gabriel 2013, 102)
SubjectiveGeneral Health (Dervis and Mistral 2014

417 (Hutter, Grande and Kriesi 2016, 3)
418 (Stefanova 2015, 269)

419 (Dervis and Mistral 2014¢hapter 8;
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151)

At risk of poverty rate (Dervis and Mistral 2014

151)

Life Expectancy at Birth

Tablel6 How many/few immigrants should be allowed from poorer European countries

ESS Reported Response: How many/few
immigrants should be allowed from poorer
European countries?
50
40

30
1
. | 1 |

Allow many to come Allow some Allow a few Allow none
and live here

o

m 2002 m 2014

Note: Overall indicator for how welcoming to poorer euro countries. 1=none allowed,
2=few allowed, 3=some allowed, 4=many allowed.
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Tablel7 Mean ESS Reported openness to immigrants from poorer European countries
on a scale from 0 (allow none) to 3 (allow many)

Mean ESS Reported openness to immigrants
from poorer European countries on a scale from
0 (allow none) to 3 (allow many)
1.8

1.75
1.7
1.65
1.6
1.55

15
2002 2014

Table 18 ESS reported percentage of Europeans completing at least 10 ydahs of
timeeducation

ESS reported percentage of Europeans
completing at least 10 years of full time
education

86
84
82
80
78
76
74
72

70
2002 2004 2006 2008 2010 2012 2014 2016

Note: Education statistics (can change to be whatever you want, e.g., at least 12 years
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education, average number of years of education)

Table19 ESS reported subjective general health

ESS reported subjective general health

2002 2004 2006 2008 2010 2012 2014 2016

45
4
3
3
2
2
1
1

o 0o o o1 O U1 O 0o O

m Very good m Good m Fair mBad

Table 20 Percentage of Europeans reporting Good or Very Good subjective general
health

Percentage of Europeans reporting Good or Very
Good subjective general health
68

67
66
65
64
63
62

61
2002 2004 2006 2008 2010 2012 2014 2016
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Table21 Eurostat reported life expectancy at birth for females

Eurostat reported life expectancy at birth for
females
84
83.5
83
82.5
82
81.5
81
80.5

80
2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016

Table22 Eurostat reported ARiskof-Poverty rate

Eurostat reported ARiskof-Poverty rate
17.4
17.2
17
16.8
16.6
16.4
16.2
16

15.8
2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016
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Legallnputsto European integration.

Table23 Examples of Legal Inputs to the Integration Process by the Integration
Literature

Data relating to Eura@ganization

CJEU decisions

Table24 Number of regulations and directives related to issues of European
Integration, by directory code

EURLex: number of regulations and directives related to
issues of European Integration, by directory code
20

18
16
14
12

10

0 >
O d AN M I IO O~ 0 OO O d AN M & I ©N 00O 4N M S 1 O© N~
D OO OO 0O O O OO O O OO O O O O O 0 o0 0 0 O dd d A d oA o
o OO OO OO OO OO OO OO OO O o O O O O O O O O o o
T A Hd d H NN NN AN NN AN NN NN AN NN N NN
=—@=?70 =@=19.1 =0=14 13.6 =8=10.4

Note:1 Number of regulations and directives relating to the following topics since
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1990.Number of regulations and directives rihay to the following topics since

1990.

Directory codes:

20: Peopl eds Europe, including Freedom of
Citizenship

19.10: Free Movement of Persons

14.50: Coordination of Structural investments and 14.60: Economic and Social

Cohesion Fund (they are aggregated under 14 in the chart)

13.60: TransEuropean Networks

10.40: Free Movement of Capital

Table25 Aggregate number of regulations and directives related to issues of
European Integration

EURLex: aggregate number of regulations and
directives related to issues of European
Integration
35
30
25
20
15
10
5

0
1990 1992 1994 1996 1998 2000 2002 2004 2006 2008 2010 2012 2014 2016

Aggregaeé inputs to European integration.
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Table26 All political inputsplus aggregate gbolitical inputs

All Political Inputs

0.8 \
0.6
0.4
0.2

O~ Political Party Position
=0=-\/ote Participation

02 O—Trust in EP

-0.4
-0.6
-0.8

Referendum Yes votes
=0=Aggregate

1999 2004 2008 2012 2016

Table27 Aggregate of political inputs to El

Political Aggregate
0.3
0.2
0.1

-0.1
-0.2
-0.3
-0.4
-0.5

-0.6
1999 2004 2008 2012 2016
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Table28 All economianputs plus ggregateof economicinputs

All Economic Inputs

O- Unemployment
=0-GDP
O— Deficit
Expenditure
O— Revenue

=0=Aggregate

1995 1997 1999 2001 2003 2005 2007 2009 2011 2013 2015 2017
Table29 Aggregate economic inputs of El

Economic Aggregate
0.6
0.5
0.4
0.3
0.2

0.1

-0.1

-0.2
1995 1997 1999 2001 2003 2005 2007 2009 2011 2013 2015 2017
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Table30 All social inputs plus aggregate of social inputs

All Social Inputs

O Openness to Immigration
=0=Change in Education Rate (a
least 10 years)

O General Perceived Health

Change in Life Expectancy

O— At-Risk-of-Poverty Rate

2002 2004 2006 2008 2010 2012 2014 2016

Table31 Aggregate of social inputs to El

Social Aggregate
0.8
0.6

0.4

0.2

2002 2004 2006 2008 2010 2012 2014 2016
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