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The r e a s o n  f o r  w r i t i n g  t h i s  a r t i c l e  i s  to  p u l l  t o g e th e r  s c a t t e r e d  
m a t e r i a l s  on th e  g ro w th  o f  a n a t i o n a l  j u d i c i a r y  in  In d o n e s ia  d u r in g  th e  J a p a n e s e  o c c u p a t io n ,  th e  r e v o l u t i o n ,  and  e a r l y  in d e p e n d e n c e , and to  
p u t  th e s e  m a t e r i a l s  in  some p e r s p e c t i v e  more u s e f u l  th a n  a m e re ly  l e g a l  
o n e . T h is  p e r s p e c t i v e  i s  n o t  in  th e  f i r s t  p la c e  a f u n c t i o n a l  o n e , s in c e  th e  h i s t o r y  o f  j u d i c i a l  i n t e g r a t i o n  h ad  r e l a t i v e l y  l i t t l e  to  do w ith  th e  e x p l i c i t  w ork o f  c o u r t s .  What i t  d id  hav e  to  do w i th ,  more 
th a n  a n y th in g  e l s e ,  was th e  a d o p t io n  o f  (and  c o n f l i c t  o v e r )  new i n s t i 
t u t i o n a l  sym bols o f  a u t h o r i t y  t h a t  f a v o r e d  new r u l i n g  g ro u p s  and  new p o l i t i c a l  and s o c i a l  v i s i o n s .

H i s t o r i c a l l y  c o u r t s  have  o f t e n  b ee n  among th e  e a r l i e s t  i n s t i t u 
t i o n s  to  a t t r a c t  th e  a t t e n t i o n  o f  n a t i o n a l  u n i f i e r s .  I t  i s  t e m p t in g ,  
u n d e r  th e  i n f lu e n c e  o f  b o th  Marx and W eber, to  a rg u e  t h a t  th e  r e a s o n s  
a r e  fu n d a m e n ta l ly  eco n o m ic . B ut w h i le  econom ic  a d v a n ta g e s  u n d o u b te d ly  flo w  from  c e n t r a l l y  c o n t r o l l e d  j u d i c i a r i e s ,  th e  c a s e  f o r  th e  econom ic 
i n s p i r a t i o n  o f  j u d i c i a l  u n i f i c a t i o n  te n d s  to  be i n d i r e c t  and o v e r ly  a b s t r a c t . 1 T h ere  i s  n o t  much e v id e n c e  t h a t  when p o l i t i c a l  l e a d e r s  hav e  
d e c id e d  to  e x te n d  th e  j u d i c i a l  a u t h o r i t y  o f  th e  crow n o r  s t a t e ,  th e y  hav e  th o u g h t  im m e d ia te ly  and above a l l  o f  r e g u l a r i t y ,  c e r t a i n t y ,  and  econom ic c o n t r o l .  O th e r  a d m i n i s t r a t i v e  i n s t i t u t i o n s  a r e  b e t t e r  th a n  c o u r t s  a t  t h a t  s o r t  o f  t h i n g .  What i s  m ore im p re s s iv e  a b o u t th e  j u d i c i a r y  i s  t h a t  i t  i s  an o b v io u s  sym bol o f  a u t h o r i t y ,  th e  p u t a t i v e  k e e p e r  o f  p e a c e  and d i s p e n s e r  o f  j u s t i c e .

R e c e n t ly ,  a t  l e a s t ,  in  fo rm e r  c o lo n ie s  th e  p r im a ry  im p e tu s e s  to  
j u d i c i a l  u n i f i c a t i o n  h av e  b een  i d e o l o g i c a l  and  p o l t i i c a l . 2 To s t a r t  
w i t h ,  t h e r e  a r e  r e a c t i o n s  a g a i n s t  d i v i s i v e  c o l o n i a l  o r d e r s ,  m a n if e s te d  
more o r  l e s s  a c c u r a t e l y  in  c o l o n i a l  l e g a l  o r g a n i z a t i o n ,  in  w hich  j u d i 
c i a l  p lu r a l i s m  i n e v i t a b l y  c o n ta in e d  an i n v i d i o u s  d i s t i n c t i o n  b e tw ee n  
Ma d v a n c e d ff E u ro p e a n s  and "b a ck w ard 11 n a t i v e s .  In  a d d i t i o n ,  n a t i o n a l i s t  
p o l i t i c a l  and i n t e l l e c t u a l  l e a d e r s  h av e  a s p i r e d  to  b o th  p o l i t i c a l  i n t e g r a t i o n  and " m o d e r n iz a t io n ,"  f o r  w hose a c h ie v e m e n t l e g a l  u n i f i c a t i o n  
i s  a lm o s t  u n i v e r s a l l y  r e g a r d e d  a s  a n e c e s s a r y  s t e p .  I f  n o th in g  e l s e ,  
th e  law  i s  p o l i t i c a l  fram ew ork  and s y m b o l ic a l ly  r e p r e s e n t s  th e  o r d e r  o f  s o c i e t y .  J u d i c i a l  u n i f i c a t i o n ,  by t h i s  r e a s o n i n g ,  l o g i c a l l y  becom es 
a p r i o r  u rg e n c y . Once u n i f i e d ,  n a t i o n a l  c o u r t s  te n d  to  be i n s p i r e d

1. See M. R heinstein (e d .) , Max Weber on Law in  Economy and Society (Cambridge: 
Harvard U niversity  P ress, 1954), and David M. Trubek, "Max Weber on Law and the 
Rise of C apitalism ," Wisconsin Law Review, MCMLXXII, No. 3 (1972), pp. 686 f f .  
(rep rin ted  as Yale Law School S tudies in  Law and Modernization No. 4).

2. For a b r ie f  review of the u n if ic a tio n  of courts in A frican s ta te s ,  see Thierry  
V erhelst, "Safeguarding African Customary Law: Ju d ic ia l  and L eg isla tiv e  Processes fo r i t s  Adaptation and In teg ra tio n "  (Los Angeles: U niversity  of C a lifo rn ia , A frican Studies Center, Occasional Paper No. 7, 1968).
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by th e  im p u ls e s  t h a t  p ro m o ted  them  in  th e  f i r s t  p l a c e - - above a l l ,  n a t i o n a l  u n i t y . 3 4 I t  i s  n o t  s u r p r i s i n g ,  f o r  one t h i n g ,  t h a t  new n a t i o n 
a l  j u d g e s ,  l i k e  o th e r  l e a d e r s ,  so on  b l u r  d i s t i n c t i o n s  b e tw ee n  c u s to m a ry  l e g a l  t r a d i t i o n s ,  w h ich  c o l o n i a l  c o u r t s  had  m a in ta in e d  and  n o u r i s h e d .Not lo n g  a f t e r  in d e p e n d e n c e , th e  d e fe n s e  o f  t r a d i t i o n a l  la w , a p a r t  from  
o c c a s io n a l  l i p  s e r v i c e ,  i s  l e f t  to  a n x io u s  l o c a l  l e a d e r s ,  l e g a l  rom ant i c s ,  and  f o r e i g n  s c h o l a r s  in  th e  h a b i t  o f  d i s t i n g u i s h i n g  law  from  p o l i t i c s .

The u rg e  to  u n i t y  r e p r e s e n t s  in  p a r t  a s e a r c h  f o r  p o l i t i c a l  r e s o u r c e s ,  w h ich  in  new s t a t e s  a re  u s u a l l y  w id e ly  d i f f u s e d .  B eh in d  th e  t e n s i o n s  o f  u n i f i c a t i o n ,  w h e th e r  o f  c o u r t s  o r  o f  a d m i n i s t r a t i o n  g e n e r a l l y ,  i s  a s t r u g g l e  b e tw een  new n a t i o n a l  e l i t e s  and o ld e r  l o c a l  e l i t e s .  The h i s t o r y  o f  su ch  p e r e n n i a l  c o n f l i c t  in  E u ro p e , C h in a , and  J a p a n  h a s  b een  w e l l  d o cu m en ted . In  th e  c o lo n ie s  o f  A f r i c a  and A s ia ,  th e  m a jo r 
h i s t o r i c a l  f a c t o r  n o t  p r e s e n t  in  E urope h a s  b een  th e  l e n g th y  f o r e i g n  p r o t e c t i o n ,  even  th e  c r e a t i o n ,  o f  l o c a l  e l i t e s  o u t f i t t e d  w ith  l o c a l l y  
o r i e n t e d  g o v e rn in g  i n s t i t u t i o n s .  W hether o r  n o t  t h i s  a l t e r e d  th e  c h a r a c t e r  o f  th e  c o n f l i c t ,  i t  made i t s  j o i n i n g  more a b r u p t .  In  some c a s e s  
th e  b a t t l e  h as  b een  b lo o d y . Fanon h as  summed up t h i s  e v e n t u a l i t y :

We have said  th a t the n a tiv e ’s v io lence u n if ie s  the people. By i t s  very s tru c tu re , colonialism  is  s e p a ra t is t  and re g io n a lis t .  Colo
n ialism  does not simply s ta te  the existence of t r ib e s ;  i t  a lso  re in 
forces i t  and separates them. The co lon ia l system encourages c h ie f
ta in c ie s  and keeps a liv e  the old Marabout c o n fra te rn it ie s . Violence 
is  in  action  a l l - in c lu s iv e  and n a tio n a l. I t  follows th a t  i t  is  c lo se ly  involved in the liq u id a tio n  of regionalism  and of tr ib a lism .
Thus, the n a tion a l p a r tie s  show no p ity  a t a l l  towards the caids and 
the customary ch ie fs . Their d es tru c tio n  is  the prelim inary  to  the u n if ic a tio n  of the people. **

I t  i s  n o t  o n ly  t h a t  th e  e x i s t e n c e  o f  p o w e rfu l  l o c a l  e l i t e s  d e n ie s  a r e l a t i v e l y  new , p o o r ly  o r g a n iz e d ,  and i n s e c u r e  n a t i o n a l  e l i t e  th e  f u l l n e s s  o f  p ow er. To l e a d e r s h i p  g ro u p s  a s s e r t i n g  dem ands f o r  p o l i t i c a l  and s o c i a l  c h a n g e , l o c a l  pow er seem s h o p e le s s l y  c o n s e r v a t i v e .  I t  u s u a l l y  i s ,  f o r  l o c a l  g ro u p s  in  new s t a t e s  a r e  u n d e r p r e s s u r e  to  g iv e  up 
c o n t r o l  o v e r  t h e i r  own l i v e s  f o r  th e  sa k e  o f  a l a r g e r  and  l e s s  m ean in g f u l  c o l l e c t i v i t y  whose b e n i f i c e n c e  i s  in  d o u b t.  B etw een th e s e  two p e r 
s p e c t i v e s  com prom ise i s  h a rd  to  w ork o u t ,  b e c a u s e  so much i s  a t  s t a k e .On b o th  th e  m a t e r i a l  and sy m b o lic  l e v e l s  o f  a c t i o n ,  law  and l e g a l  i n 
s t i t u t i o n s  a r e  i n e v i t a b l y  in v o lv e d ;  w hat i s  c o n te s te d  i s  l e g i t i m a t e  
a u t h o r i t y  to  make law  and  to  a p p ly  i t .

T h e re  a r e  a t  l e a s t  t h r e e  p o s s i b l e  p r o c e s s e s  o f  i n s t i t u t i o n a l  u n i f i c a t i o n .  One i s  g r a d u a l  and  e v o l u t i o n a r y ,  in  w h ich  s p a t i a l l y  d i s p e r s e d  
b u t  f u n c t i o n a l l y  s i m i l a r  i n s t i t u t i o n s  come t o g e t h e r  u n d e r econom ic  and p o l i t i c a l  p r e s s u r e  o r  in  w h ich  one i n s t i t u t i o n  e x p a n d s , a b s o r b in g  o r  
e l i m i n a t i n g  a l l  o t h e r s  p e r fo rm in g  th e  same f u n c t i o n s .  The e x p a n s io n  o f  
r o y a l  a d m i n i s t r a t i o n  in  Norman E n g lan d  i s  an ex am p le . A n o th e r  b a s i c  ty p e  o f  d ev e lo p m e n t i s  one in  w h ich  an e l i t e  i s  e n a b le d  by o v erw h e lm ing  
o r g a n i z a t i o n a l  pow er to  im pose new i n s t i t u t i o n s  upon a s o c i e t y  w h e th e r  
o r  n o t  i t  i s  r e c e p t i v e .  C o lo n ia l  h i s t o r y  o f f e r s  exam p les o f  t h i s

3. See, fo r example, William Burnett Harvey, Law and Social Change in  Ghana (Prince
ton: P rinceton U niversity  P ress, 1966), p. 151.

4. Frantz Fanon, The Wretched o f the Earth (New York: Grove P ress, 1966), p. 73.
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p a t t e r n  o f  u n i f i c a t i o n ;  so  d o es J a p a n  a f t e r  th e  M e i j i  r e s t o r a t i o n .  The 
t h i r d  m a jo r  ty p e  o f  u n i f i c a t i o n ,  im p lie d  in  th e  q u o te  from  F an o n , i s  
r e v o l u t i o n a r y .  In  t h i s  c a s e ,  v a r y in g  w ith  th e  i d e o l o g i c a l  o r i g i n s  and t e r r i t o r i a l  e x t e n t  o f  th e  r e v o l u t i o n ,  u n i f i c a t i o n  o f  a d m i n i s t r a t i v e  and 
p o l i t i c a l  i n s t i t u t i o n s  may be a c c o m p lis h e d  v e ry  r a p i d l y .  In  th e  g r e a t  r e v o l u t i o n s  o f  m odern  t im e s - - F r a n c e , th e  S o v ie t  U n io n , C h in a --n e w  r u l 
in g  g ro u p s  w ere  a b le  to  g ra s p  th e  o p p o r t u n i t i e s  o f f e r e d  by s o c i a l  t u r m o il and  m o b i l i z a t i o n  to  b r in g  a b o u t r a d i c a l  i n s t i t u t i o n a l  c h a n g e s  in  s o c i e t y .  R e v o lu t io n a r y  m o b i l i z a t i o n  m akes a b r u p t  chan ge  p o s s i b l e ,  b e c a u s e  p e o p le  a r e  m ore l i k e l y  th e n  to  be  r e c e p t i v e  to  new i n s t i t u 
t i o n s . 5 In  th e  f i r s t  i n s t a n c e  o f  t h e i r  a c c e p ta n c e  u n d e r r e v o l u t i o n a r y  c o n d i t i o n s ,  u n i f i e d  i n s t i t u t i o n s  may s e r v e  p r i m a r i l y  a sy m b o lic  p u r 
p o s e ,  one o f  p o p u la r  i d e n t i f i c a t i o n  w ith  th e  new s t a t e .  At t h i s  s t a g e  o f  chan g e  l o c a l  e l i t e s  m ust j o i n  th e  n a t i o n a l  c a u s e ,  q u i e t l y  w ith d ra w , o r  be e l i m i n a t e d ,  b u t  in  any e v e n t  t h e i r  a n c i e n t  i n s t i t u t i o n a l  e q u ip m ent w i l l  be l i k e l y  to  d i s a p p e a r .  A t a l a t e r  s t a g e ,  when th e  r e v o l u 
t i o n  h a s  b ee n  c o n s o l i d a t e d  and new i n s t i t u t i o n s  m ust c o n s i s t e n t l y  p e r 
fo rm  th e  f u n c t i o n s  e x p e c te d  o f  them , a n o th e r  p r o c e s s  o f  a d ju s tm e n t  i s  
n e c e s s a r y  in  w h ich  n a t i o n a l  and l o c a l  a s p i r a t i o n s  a g a in  may c l a s h .  The outcom e d ep en d s upon th e  r e s o u r c e s  a v a i l a b l e  to  e a ch  s i d e .

J u d i c i a l  u n i f i c a t i o n  in  I n d o n e s ia  in v o lv e d  e le m e n ts  o f  a l l  t h r e e  
k in d s  o f  ch an ge  m e n tio n e d  ab o v e . A long a v e r t i c a l  a x i s  c o l o n i a l  j u d i 
c i a l  a r ra n g e m e n ts  p r e d i c a t e d  upon r a c i a l  d i s t i n c t i o n s  w ere  e l im in a te d  d u r in g  th e  J a p a n e s e  o c c u p a t io n .  C usto m ary  c o u r t s ,  r e p r e s e n t i n g  th e  
h o r i z o n t a l  d i f f e r e n t i a t i o n  o f  I n d o n e s ia n  s o c i e t y ,  c o l l a p s e d  in  two 
s t a g e s :  one v i o l e n t ,  d u r in g  th e  r e v o l u t i o n ,  th e  o th e r  l a t e r  and m ore
g r a d u a l ,  b u t  r e s u l t i n g  from  r e v o l u t i o n a r y  c a u s e s .  U n i f i c a t i o n  was (and  
s t i l l  i s )  in c o m p le te ,  h o w ev e r, in  t h a t  I s la m ic  c o u r t s  s u r v iv e d .  The 
e s s e n t i a l  d i f f e r e n c e  b e tw een  I s la m ic  and c u s to m a ry  c o u r t s ,  th e  r e a s o n  why th e  fo rm e r s u r v iv e d  and th e  l a t t e r  d id  n o t ,  i s  p o l i t i c a l .  W hile  
I s la m ic  p o l i t i c a l  pow er was m o b i l iz e d  n a t i o n a l l y  to  d e fe n d  I s la m ic  i n s t i t u t i o n s ,  no su ch  m o b i l i z a t io n  o f  t r a d i t i o n a l  l o c a l  f o r c e s  e v e r  
becam e p o s s i b l e . 6

From th e  t u r n  o f  th e  t w e n t i e th  c e n tu r y  u n t i l  th e  J a p a n e s e  in v a s io n  
in  1942 , l e g a l  and  j u d i c i a l  u n i f i c a t i o n  was a c o n s t a n t  i s s u e  in  th e  c o lo n y . S t a t u t o r y  law  had  b een  u n i f i e d  f o r  a l l  p o p u la t io n  g ro u p s  o n ly  in  a v e ry  few a r e a s  o f  a c t i v i t y .  The p ac e  seem ed to  q u ic k e n  when in  
1914 a m isd em ean o rs  c o u r t  (landgereoht) was c r e a t e d  f o r  a l l  r e s i d e n t s  o f  th e  c o lo n y , and  in  1918 a common c r im in a l  code was p ro m u lg a te d ,  th e  
b ig g e s t  s t e p  y e t  in  s t a t u t o r y  u n i f i c a t i o n .  But s i g n i f i c a n t l y  no common 
code o f  c r im in a l  p ro c e d u r e  a p p e a r e d ,  and  when th e  c o l o n i a l  p e r io d  ended  a l l  t h a t  had  b een  done a lo n g  th e s e  l i n e s  was to  r e v i s e  and im prove th e  
e x i s t i n g  p r o c e d u r a l  code f o r  I n d o n e s i a n s .7

5. See Karl Deutsch, "Social M obilization and P o l i t ic a l  Development," American
P o l i t ic a l  Science Review, 55 (1961). Also, by way of case s tu d ie s , John T. 
M cAlister, J r . ,  Viet Nam: The O rigins of Revolution (New York: Knopf, 1969);
Chalmers Johnson, Peasant Nationalism  and Communist Power (Stanford: Stanford
U niversity  P ress, 1962); Franz Schurmann, Ideology and O rganization in Communist 
China (2nd ed .; Berkeley and Los Angeles: U niversity  of C a lifo rn ia  P ress, 1968).

6. On the Islam ic ju d ic ia ry , which w ill not be d ea lt with here a t any length , see 
Daniel S. Lev, Islam ic Courts in  Indonesia (Berkeley and Los Angeles: U niversity  
of C a lifo rn ia  P ress, 1972).

7. Herziening van het s tra fp ro cesrech t (Batavia: Landsdrukkerij, 1940-41), the o f f i 
c ia l  rep o rt on the rev is io n  of crim inal procedure undertaken during the la s t  few
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The i n i t i a l  im p e tu s  f o r  u n i f i c a t i o n  a c r o s s  r a c i a l  and e th n ic  l i n e s  
came from  c o l o n i a l  l i b e r a l i s m  and th e  E t h i c a l  m ovem ent, n e i t h e r  o f  
w hich  e n d u re d  lo n g  in  th e  t w e n t i e th  c e n tu r y .  D utch  adat law  s c h o l a r s ,  
th e m s e lv e s  d e e p ly  in f lu e n c e d  by E t h i c a l  t e n e t s  b u t  a l s o  p e rh a p s  by th e  c o n c e p ts  o f  c o n t i n e n t a l  h i s t o r i c a l  j u r i s p r u d e n c e ,  w ere a b le  to  stem  th e  
t i d e  o f  u n i f i c a t i o n  in  th e  1 9 2 0 's . 8 T h e r e a f t e r  c o l o n i a l  p o l i c y  r e i n f o r c e d  e t h n i c  c le a v a g e s  in  I n d o n e s ia .  C usto m ary  j u d i c i a l  i n s t i t u t i o n s  w ere s t r e n g t h e n e d ,  m a in ly  o u t s i d e  o f  J a v a ,  and w here th e y  had  lo n g  
s in c e  a t r o p h ie d  a t t e m p ts  w ere so m etim es made to  r e v iv e  them . The l o g i c a l  d ev e lo p m e n t o f  t h e s e  p o l i c i e s  was p a r t i a l l y  b lo c k e d  by th e  a s s e r t i o n  o f  c o n t r o l  o v e r  c u s to m a ry  i n s t i t u t i o n s  by D utch  B in n e n la n d s  B e s tu u r  o f f i c i a l s ,  whose p o s i t i o n  was f a v o r e d  by th e  f a i l u r e  o f  th e  E t h i c a l  movem ent d u r in g  th e  l a s t  two d e c a d e s  o f  th e  c o lo n y  and th e  
v ig o ro u s  re -e m e rg e n c e  o f  th e  c o l o n i a l  Beamtenstaat ( A d m in is t r a t iv e  S t a t e ) . 9

T h ro u g h o u t t h i s  p e r i o d ,  th e  f i n a l  y e a r s  o f  th e  c o lo n y ,  th e  unifi- 
catiedrang ( d r iv e  to  u n i f i c a t i o n )  had  i f  a n y th in g  grown s t r o n g e r  among 
th e  I n d o n e s ia n  e l i t e . 10 B ut th e y  d id  n o t  o b j e c t ,  in  th e  f i r s t  i n s t a n c e ,  
to  th e  h o r i z o n t a l  d i f f e r e n t i a t i o n  o f  e th n ic  g ro u p s  o r  to  th e  m a in te n an ce  o f  t r a d i t i o n a l  a d a t  i n s t i t u t i o n s .  T h ere  w ere  in d e e d  some In d o n e s i a n  l e a d e r s ,  in c lu d in g  p r o f e s s i o n a l  l a w y e r s ,  who o p p o sed  a d a t  c o u r t s  
f o r  t h e i r  b a c k w a rd n e s s - - a s  w e l l  as th e  d iv id e d  p o l i t i c a l  c o n d i t i o n  th e y  s y m b o l iz e d - - and i n s i s t e d  t h a t  th e y  be r e p la c e d  by m odern  s e c u l a r  
c o u r t s .  T hose who r a i s e d  t h i s  i s s u e ,  h o w e v e r, w ere  a s  l i k e l y  as  n o t  
to  be from  o u t s i d e  o f  J a v a .  In  J a v a  i t s e l f ,  w here th e  g o v ern m en t j u d i 
c i a r y  had  lo n g  p re d o m in a te d  and t r a d i t i o n a l  c o u r t s  re m a in e d  o n ly  in  
t h r e e  o f  th e  f o u r  r o y a l  kraton ( p a l a c e s ) , a d a t  c o u r t s  w ere much l e s s  a

years of co lonia l ru le . A new procedural code fo r Indonesians--the Herziene Inlandsch (Indonesisch) Reglement, Revised Native Regulation--when in to  e ffe c t 
in major c i t i e s  of Java in  m id-1941. A separate  code applied to  areas outside 
of Java and Madura.

8. See C. van Vollenhoven, De Ontdekking van het Adatrecht (Leiden: B r i l l ,  1928); Supomo and Djokosutono, Sedjarah P o lit ik  Hukum Adat (2 v o ls .;  D jakarta: Djamba- tan , 1950); Harry J .  Benda, The Crescent and the  Rising Sun: Indonesian Islam under the Japanese Occupation, 1942-1945 (The Hague and Bandung: van Hoeve,1958). On ju d ic ia l  s tru c tu re  in  the colony, see the in tro d uctio n  by S c h ille r  and Hoebel to  the English tra n s la t io n  of B. t e r  Haarfs Adat Law in Indonesia 
(New York: In s t i tu te  of P ac ific  R ela tions, 1948).

9. Harry J .  Benda, "The P attern  of A dm inistrative Reforms in the Closing Years of 
Dutch Rule in Indonesia," The Journal of Asian S tu d ies , XXV, No. 4 (August 1966). 
S im ila rly , in the independent s ta te  an e f fo r t  to  abolish  the c e n tra lly -d ire c te d  
reg ional ad m in istra tio n , the pamong p ra ja  , fa i le d  in the 1950’s.My own interview s with men who had served as judges on adat courts before 
the war in  Tapanuli, East Sumatra, South Sumatra, B ali, and Lombok in d ica te  th a t  the local Dutch con tro leu r and the re s id e n t, who exercised review powers over 
local cou rts , had g reat influence over decisions of the courts. Apparently the con tro leu r or h is  rep re sen ta tiv e  was normally p resent a t  sessions of the adat 
co u rts , and th a t in  i t s e l f  would have a lte re d  the atmosphere of the hearings.

10. See Verslag van de Commissie to t  bestudeering van s ta a ts re c h te l i jk e  hervormingen 
(Batavia: Landsdrukkerij, 1941-42), the rep o rt of the c o n s titu tio n a l reform com
mission estab lished  in  1940, e sp ec ia lly  Vol. I I ,  pp. 42 f f .  and 59 f f .
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c o n c e rn .  Many J a v a n e s e  la w y e r s ,  m o re o v e r , f u l l y  s u p p o r te d  th e  a d a t - la w  
v iew s o f  t h e i r  t e a c h e r s ,  van  V o lle n h o v e n  and t e r  H a a r ,  and  w ere sym pa
t h e t i c  to  th e  p r o t e c t i o n  o f  c u s to m a ry  i n s t i t u t i o n s .  A p a r t  from  t h i s  p e r s p e c t i v e ,  In d o n e s ia n  la w y e rs  w ere  p e rh a p s  a m b iv a le n t  a b o u t u n i f i c a 
t i o n  when i t  came to  su ch  p r o b le m a t ic  a r e a s  o f  s u b s t a n t i v e  law  as  t h a t  o f  th e  f a m ily  and  la n d .  In  any e v e n t ,  i t  was n o t  th e  h o r i z o n t a l  c l e a v age b e tw een  I n d o n e s ia n  e th n ic  g ro u p s  b u t  th e  v e r t i c a l  one b e tw ee n  m a jo r  
r a c i a l  d i v i s i o n s  in  th e  c o lo n y - - a n d  th e  d i s t i n c t i o n s  were v e r t i c a l  
d e s p i t e  D utch  e f f o r t s  to  p o r t r a y  them  as h o r i z o n t a l - - t h a t  drew  th e  
p r im a ry  a t t e n t i o n  o f  th e  I n d o n e s ia n  (an d  C h in e se )  e l i t e .  They f a v o r e d  u n i f i c a t i o n  o f  l e g a l  i n s t i t u t i o n s  w h en ev e r l e g a l  d i f f e r e n t i a t i o n  im
p l i e d  a s u p e r i o r - i n f e r i o r  r e l a t i o n s h i p ,  w h ich  i t  u s u a l l y  d id  in  th e  c o n te x t  o f  c o l o n i a l  p lu r a l i s m .  The m a jo r  t h r u s t  o f  th e  u n i f i c a t i e d r a n g  m  th e  1 9 3 0 ?s was t h e r e f o r e  to  e r a d i c a t e  r a c i a l  d i s t i n c t i o n s  i n h e r e n t  c o l o n i a l  l a w . 11 But l i t t l e  was done a b o u t t h i s  b e f o r e  th e  c o lo n y  came to  an en d . Nor does any e v id e n c e  i n d i c a t e  t h a t  much more w ould  have  b een  done s o o n , d e s p i t e  D utch  i n t e l l e c t u a l  sym pathy  f o r  an a n t i r a c i a l i s t  p o s i t i o n .

When th e  J a p a n e s e  army in v a d e d  in  1 94 2 , In d o n e s ia n  l e a d e r s  s t i l l  
had  a t  l e a s t  t h i s  k in d  o f  u n i f i c a t i o n  in  m in d . I t  was a c c o m p lish e d  d u r in g  th e  o c c u p a t io n .

The J a p a n e s e  O c c u p a tio n

I he o u t lo o k  o f  th e  J a p a n e s e  m i l i t a r y  g o v ern m en t on m a t te r s  o f  law  
and a d m i n i s t r a t i o n  was r a t h e r  l i k e  t h a t  o f  th e  D u tc h , and  a s  th e  o c c u 
p a t i o n  w ore on i t  becam e even  more s o . 12 Few m a jo r s t r u c t u r a l  ch a n g e s  
w ere c o n te m p la te d  o th e r  th a n  th e  u t t e r  o b l i t e r a t i o n  o f  D utch  a u t h o r i t y  
and  i t s  re p la c e m e n t  by J a p a n e s e  a u t h o r i t y .  F o r e a s e  o f  a d m i n i s t r a t i o n  
m ost e x i s t i n g  law s and r e g u l a t i o n s  w ere k e p t  in  f o r c e .  " N a tiv e  c h i e f s  
and o f f i c i a l s  d i s p l a y i n g  a s i n c e r e  d e s i r e  to  c o o p e r a te  w ith  J a p a n "  
w ere to  be em ployed  as much as p o s s i b l e ,  a n d , l i k e  th e  D utch  b e f o r e  
them , " l o c a l  c u s to m s , p r a c t i c e s ,  and r e l i g i o n s  s h a l l  n o t  be i n t e r f e r e d

11. See ib id , fo r a d e ta iled  d iscussion of r a c ia l  d is tin c tio n s  in  the co lonial 
legal system. In a piece w ritten  in  English and e n t i t le d  "The Divide e t Impera Policy of the Dutch Government in  Law and Order," dated January 31, 1944 and possib ly  intended as a lec tu re  or rep o rt fo r the Committee on Adat and T radi
tio n a l A dm inistration estab lished  by the Japanese m ilita ry  government, P rofessor Supomo, the most prominent Indonesian adat law scho lar, concentrated ent i r e l y  on ra c ia l  d is tin c tio n s  and d iscrim ina tion  in  the colony. No mention at a l l  was made of colonia l adat law p o lic ie s ,  to  which Supomo had form erly been 
committed but which he l a te r ,  during and a f te r  the rev o lu tio n , began to  see as 
in im ical to  n a tio n a l in te g ra tio n  and m odernization. The above-mentioned manus c r ip t  was found among the Supomo papers in  the M inistry of Ju s tic e . I am g ra te fu l to  the M inistry fo r perm ission to  examine the documents.

12. For background m ateria l on the occupation, see e sp ec ia lly  B. R. 0 fG. Anderson, 
"Japan: 'The Light of A s ia ,1" in  J .  S ilv e rs te in  (e d .) , Southeast Asia in  World 
War I I :  Four Essays (New Haven: Yale U niversity , Southeast Asia S tudies, 1966), 
and Benda, The Crescent and the Rising Sun. Also sp e c if ic a lly  on ju d ic ia l  
m atte rs , Oerip K artodird jo , "De rechtspraak  op Java en Madoera tijd e n s  de 
Japanse b eze ttin g  1942-1945," Indisch T ijd sc h r if t  van het Recht (April 1947), 
pp. 8-21, and R. Tresna, Peradilan  d i Indonesia d ari Abad ke Abad (Amsterdam 
and D jakarta: Versluys, 1957).
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w ith  f o r  th e  tim e  b e i n g . 1*13 F u r t h e r ,  Min  m a t te r s  c o n c e rn in g  n a t i v e  c i v i l  a f f a i r s ,  t h e i r  cu sto m s and m ores s h o u ld  be c a r e f u l l y  r e s p e c t e d ,  
and p a r t i c u l a r  c a re  i s  n e c e s s a r y  so  a s  n o t  to  p ro v o k e  n e e d le s s  an im o s
i t y  and d i s c o r d . ff 1 4

S i g n i f i c a n t  c h a n g e s  d id  o c c u r  in  j u d i c i a l  o r g a n i z a t i o n ,  h ow ev er, 
p a r t l y  as a b y - p r o d u c t  o f  th e  e l i m i n a t i o n  o f  D utch  o f f i c i a l s  from  p u b 
l i c  l i f e .  The form  o f  th e s e  ch an g es  was in f lu e n c e d  b o th  by th e  J a p a n e s e  exam ple o f  u n i f i e d  c o u r t s  and by th e  a d v ic e  o f  I n d o n e s ia n  la w y e r s ,  
e s p e c i a l l y  th e  a d a t  s c h o l a r  P r o f e s s o r  Supomo, who w ere a p p o in te d  to  p o s i t i o n s  in  th e  o c c u p a t io n  a d m i n i s t r a t i o n . 1  ̂ D u rin g  th e  f i r s t  few 
m onths o f  th e  o c c u p a t io n ,  th e  c o u r t s  s im p ly  s to p p e d  w o rk in g , b e c a u se  o f  th e  i n c a r c e r a t i o n  o f  D utch  ju d g e s  and  p r o s e c u t o r s  and th e  e x i s t e n c e  
o f  w id e s p re a d  u n c e r t a i n t y .  But by S ep tem b er 1942 th e  m i l i t a r y  g o v e rn -

13. "O utline of the Conduct of M ilita ry  A dm inistration in  Occupied A reas," March 14, 
1942, a Japanese M inistry of the Navy document, in  Harry J .  Benda, James K. I r ik u ra , and Koichi K ishi, Japanese M ilita ry  A dm inistration in  Indonesia:
Selected  Documents (New Haven: Yale U niversity , Southeast Asia S tudies, 1965), * 14 15
p. 29. Indonesia was divided up among th ree  d if fe re n t  commands during the occupation, one in  Jak arta  fo r Java and Madura, one in Singapore th a t  included Sumatra, and a Navy command in Makasar th a t adm inistered the re s t  of Indonesia.

14. " In s tru c tio n s  of the Superintendent-General of M ilita ry  A dm inistration ," August 7, 1942, from the Singapore headquarters, in  ib id , p. 188.
15. In September 1942 the m ilita ry  government created  an in te re s tin g  body ca lled  

the P an itia  Adat dan Tatanegara Dahulu, the Committee on Adat and T rad itiona l 
A dm inistration, to  which a number of Japanese and prominent Indonesians were 
appointed. The purpose of th is  committee was a t f i r s t  ambiguous. I t  was in tended p a r tly  as a research  o rganization  th a t  would advise the occupation govern
ment on the tra d i t io n s  and character of Javanese so c ie ty . But i t  was also  " to  function  as an agency fo r the wide expression of public  sentim ent," fo r which 
purpose fiv e  Javanese p o l i t i c a l  leaders were attached  to  the committee, includ
ing Soekarno, H atta, Soekardjo W irjopranoto, K. H. Mansur and Wondoamiseno.See document no. 33 on the decision  to  e s ta b lish  the committee, dated September 24, 1942, in ib id . , pp. 133-35. Also the d a ily  Asia Raya, November 9 and 10,
2602 (1942). The p o l i t i c a l  functions of the committee were taken over sh o rtly  by o ther o rgan izations, and i t  was divided in to  several subcommittees dealing with various so c ia l and economic problems, only one of which was adat and t r a d i tio n a l adm in istra tion . Indonesian members of the research  s ta f f  of the committee  included P rofessor Supomo, P rofessor D jajad in ingrat (In d o n esian  most prominent scholar of Islam ), P rofessor Poerbatjaraka (a famous student of Javanese h is to ry  and l i t e r a tu r e ) ,  Mansur (an Islam ic lead e r), H atta , and K. H. 
Dewantara (a n a t io n a lis t  ed u ca to r). Japanese members of the committee included several high-ranking c iv i l  se rv an ts, diplom ats, and jo u rn a lis ts ,  some of whom had been in  Java fo r years p r io r  to  the occupation. The chairman was K. Hayashi, form erly in  the M inistry  of Foreign A ffa irs  and considered an expert on the 
"southern a reas ."  Asia Raya, November 10, 1942. Whatever Japanese in ten tio n s  
were fo r  the committee, Supomo, who led the adat subcommittee, seems to  have viewed i t  l ik e  a prewar research  group. He t r ie d  to  get more research  done on 
Javanese adat, p a r t ic u la r ly  in  East Java, the only area of Java on which a major volume had not yet been published. Supomo1s sch o larly  methods were evidently  too painstak ing  fo r Japanese purposes, and some tension  arose in  the subcommit
te e  over the speed with which i t s  tasks had to  be completed and indeed exactly  
what kind of work i t  should do. At the very le a s t ,  the  subcommittee served as 
a forum fo r the legal views of Supomo and o ther lawyers, and as an arena in  which adat scholars and supporters of Islam clashed time and again.
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m ent in  J a v a  h ad  p ro m u lg a te d  a s e r i e s  o f  law s r e c o n s t r u c t i n g  th e  j u d i 
c i a r y . 16 The end  r e s u l t  was a v e r t i c a l l y  u n i f i e d  s e c u l a r  j u d i c i a r y .I t  in c lu d e d  th e  o ld  districtsgerecht (now Gun H 5 in ) , re gents chaps-  
/credit (Ken H o in ) ,  landgerecht (K e iz a i  H o in ) ,  landraad (T ih o  H 5 in ) , Raad van  J u s t i t i e  (K oto  H o in ) ,  and  H o o g g e re c h ts h o f  (S a ik 5  H o i n ) . 17 
° n ly  th e  fo rm e r  residentiegerecht had  a c t u a l l y  d is a p p e a r e d ,  b u t  a l l  c o u r t s  now s e r v e d  th e  same c l i e n t e l e .  J a p a n e s e  n a t i o n a l s  a lo n e  w ere e x c e p te d  from  th e  g e n e r a l  j u r i s d i c t i o n .  D u rin g  th e  r e v o l u t i o n  th e  
Gun H 5 ln , Ken H o in , and K e iz a i  H oin w ere  a b s o rb e d  by th e  T iho  H o in , 
th e n  renam ed P e n g a d i la n  N e g e r i ,  b u t  o th e r w is e  th e  s t r u c t u r e  e s t a b 
l i s h e d  d u r in g  th e  o c c u p a t io n  re m a in e d  in  f o r c e  t h e r e a f t e r . 18 Even in  th o s e  a r e a s  r e o c c u p ie d  by th e  D utch  d u r in g  th e  r e v o l u t i o n  no a t te m p t  
was made to  r e e s t a b l i s h  th e  d u a l  j u d i c i a l  o r g a n i z a t io n  o f  th e  p re w a r e r a ,  p a r t l y  p e rh a p s  b e c a u se  o f  i n s u f f i c i e n t  p e r s o n n e l .

L ik e  th e  c o u r t s ,  th e  p u b l i c  p r o s e c u t io n  was a l s o  u n i f i e d  d u r in g  th e  o c c u p a t io n ;  th e  f u n c t io n s  o f  th e  fo rm e r  officieren van justitie, who had  s e rv e d  u n d e r  th e  E u ro p ean  p r o c e d u r a l  c o d e , and th e  lo w ly  
d/aksa, I n d o n e s ia n  p r o s e c u t o r s  a t t a c h e d  to  th e  l a n d r a a d ,  w ere  com bined  in  a s i n g l e  parquet (kensatu kyoku) , o r g a n iz e d  h i e r a r c h i c a l l y  a c c o rd in g  to  th e  t h r e e  b a s i c  j u d i c i a l  l e v e l s .  The p o l i c e ,  q u ic k ly  ta k e n  o v e r  by 
th e  o c c u p a t io n  arm y, r e q u i r e d  l e s s  r e o r g a n i z a t i o n ,  th o u g h  th e  d i s t i n c t i o n  b e tw een  c i t y  p o l i c e  and f i e l d  p o l i c e  was e l i m i n a t e d .  As in  th e  
c a se  o f  th e  j u d i c i a r y ,  n e a r l y  a l l  e x i s t i n g  law s r e l e v a n t  to  th e  p r o s e c u t i o n  and p o l i c e  w ere  k e p t  in  f o r c e ,  e x c e p t  f o r  c e r t a i n  p r o v i s i o n s  t h a t  made p r o s e c u t io n  to o  d i f f i c u l t .  When a few In d o n e s ia n  ju d g e s  
p ro v e d  r e l u c t a n t  to  v i o l a t e  p r o c e d u r a l  r u l e s  in  c r im in a l  a c t i o n s ,  th e  
m i l i t a r y  a d m i n i s t r a t i o n  m e re ly  ch an g ed  th e  law s o f  e v i d e n c e .19 Such

16. See e sp ec ia lly  Laws no. 14 and 34, 1942 in  Kan P5 (April and September 1942) 
and in the sp ec ia l number published in  March 1943 re issu in g  back laws to  make 
them more accessib le . Also Tresna, P erad ilan , pp. 78-81. The d e f in itiv e  
s ta tu te  on the ju d ic ia ry  in  Sumatra did not appear u n t i l  December 1943, though 
local reg u la tio ns were promulgated before then . The major source of m ateria l 
on Sumatra, aside from in terv iew s, i s  A. J .  P iekaar, Atj&h en de oorlog met Japan (The Hague and Bandung: van Hoeve, 1949), esp. pp. 263-70. There is  
l i t t l e  m ateria l on the navy-adm inistered a reas, but the p a tte rn  of change the re  
appears to  have been much lik e  elsewhere in  Indonesia.

17. The d is tr ic ts g e re c h t  ( d i s t r ic t  c o u rt) , regentschapsgerecht (regency c o u rt) , and 
landraad were courts of Indonesian ju r is d ic t io n . The resid en tieg erech t and the 
Raad van J u s t i t i e  (appeals) were courts p rim arily  of European ju r is d ic t io n ,  but the Raad van J u s t i t i e  and the Hooggerechtshof (Supreme Court) a lso  heard appeals from the landraden. The d is t r ic ts g e re c h t  and regentschapsgerecht had 
been presided over by adm in istra tive  o f f ic ia l s .

18. Early in  the occupation the ju r is d ic t io n  of the Gun H5in and Ken Hoin were re 
s t r ic te d  to  ru ra l  areas, as the au th o rity  of the pangr^h p ra ja  (regional admin
is t r a t io n )  in each major c ity  was tra n s fe rre d  to  a mayor. The landgerecht assumed the ju r is d ic t io n  of these two co u rts . In r e a l i ty ,  then, the ju d ic ia l  s tru c tu re  th a t  ex isted  during and a f te r  the revo lu tion  had already been fu lly  estab lished  in  the c i t i e s  during the occupation. The landgerecht, again 
handled only misdemeanors. See Tresna, P erad ilan , p. 79, and Kan Po (September 
9, 1942), pp. 22-23, fo r an announcement of Semarang residency ind ica tin g  the 
h ierarchy  of c i ty  courts with th e i r  Japanese names. Other d e ta i ls  of ju r is d ic 
tio n a l change w ill be omitted h ere , fo r they are not e s se n tia l  to  our d iscussion .

19. Decree of the m ilita ry  ad m in istra to r, Ju ly  12, 1943, Kan Po (August 1943), p. 9. 
Evidently simple p ressure was not enough to  force some judges, p a r tic u la r ly
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am endm ents d id  n o t  s u r v iv e .  E a r ly  in  th e  r e v o l u t i o n  th e  o c c u p a t io n  
r u l e s  o f  c rim e  and  c r im in a l  p ro c e d u re  w ere r e s c in d e d  in  f a v o r  o f  th e  p r o v i s i o n s  o f  th e  p re w a r c o d e s . The o c c u p a t io n  l e f t  a bad  t a s t e  in  
th e  m ouths o f  p r o f e s s i o n a l  la w y e r s ,  and  th e  i n f lu e n c e  o f  th e  o c c u p a t io n  on th e  s t y l e  o f  I n d o n e s ia n  p o l i t i c s  t h e r e a f t e r  d id  n o t ,  by and l a r g e ,  e x te n d  to  la w y e r s .

From th e  tim e  o f  th e  o c c u p a t io n ,  c o u r t s  and r e l a t e d  i n s t i t u t i o n s  w ere s t a f f e d  e n t i r e l y  by I n d o n e s ia n s .  W ith  th e  rem o v al o f  D utch  o f f i c i a l s ,  h o w ev e r, t h e r e  w ere now here n e a r  enough t r a i n e d  In d o n e s ia n s  to  
f i l l  th e  c o u r t s  and p r o s e c u t io n .  Many in a d e q u a te ly  t r a i n e d  men s t a r t e d  
t h e i r  c a r e e r s  as ju d g e s  and p r o s e c u t o r s  th e n .  Lower p a n g re h  p r a j a  
o f f i c i a l s  e s p e c i a l l y  moved i n t o  th e  p r o s e c u t i o n ,  and m ore w ere  to  fo l lo w  d u r in g  th e  r e v o l u t i o n ,  f o r  th e y  d id  have  some e le m e n ta ry  law  
t r a i n i n g .  A s h o r t - c o u r s e  law s c h o o l was e s t a b l i s h e d  in  m id -1 9 4 3 .
F i f t y  o u t o f  550 a p p l i c a n t s  w ere a c c e p te d  in  th e  f i r s t  y e a r  f o r  th e  o n e -y e a r  t r a i n i n g  c o u rs e  f o r  ju d g e s  and p r o s e c u t o r s ;  a ssu m in g  some i n c r e a s e  in  e n r o l lm e n t  t h e r e a f t e r ,  th e  s c h o o l  p ro b a b ly  p ro d u c e d  no more th a n  150 g r a d u a te s ,  many o f  whom re m a in e d  ju d g e s  and p r o s e c u t o r s .  The s c h o o l  a l s o  t r a i n e d  c o u r t  c l e r k s  in  a s ix -m o n th  c o u rs e  and o th e r  o f f i c i a l s  f o r  th e  m i l i t a r y  a d m i n i s t r a t i o n . At l e a s t  n in e  o f  th e  o r i g i n a l  t e a c h in g  s t a f f  w ere J a p a n e s e ,  who ta u g h t  c o u r s e s  r e l a t e d  e i t h e r  to  J a p a n e s e  law  o r  to  th e  im m ed ia te  n ee d s  o f  th e  a d m i n i s t r a t i o n .  One e x p r e s s  p u rp o s e  o f  t h i s  s c h o o l  was to  im p la n t  th e  id e a s  o f  J a p a n e s e  j u d i 
c i a l  o r g a n i z a t i o n  and p r o c e s s  as p a r t  o f  th e  g e n e r a l  mission civilisa- 
trice o f  th e  o c c u p a t i o n .20 T h ere  i s  l i t t l e  e v id e n c e  t h a t  much came o f  i t .

O u ts id e  J a v a  j u d i c i a l  r e o r g a n i z a t i o n  was more p r o b le m a t i c .  In  m a jo r c i t i e s  th e  c o l o n i a l  j u d i c i a l  s t r u c t u r e  was much th e  same as in  
J a v a ,  and c o u r t s  c o u ld  be u n i f i e d  in  th e  same w ay, m e re ly  by ex p an d in g  th e  j u r i s d i c t i o n  o f  th e  o ld  L an d rad en  and  Raden van  J u s t i t i e  to  in c lu d e  
a l l  p o p u la t io n  g ro u p s  o th e r  th a n  th e  J a p a n e s e .  But o u t s i d e  th e  l a r g e  
c i t i e s  t h e r e  a l s o  e x i s t e d  w hat m ust h av e  seem ed to  th e  J a p a n e s e  a c o n 
f u s io n  o f  c u s to m a ry  c o u r t s ,  v a r y in g  in  makeup from  a r e a  to  a r e a . 21 *

those who had been p ro fessio n a ls  during the co lo n ia l period , to  sentence accused 
persons without s u f f ic ie n t  evidence, even when the m ilita ry  adm in istra tion  
wanted v e rd ic ts  of g u ilty . But once the law was amended, however much i t  was 
resen ted , the normative commitment of tra in e d  judges to  the idea of law i t s e l f  
took precedence over moral objections to  the new ru le s . There may have been a 
few judges who refused to  serve on the occupation courts because of the ideolo g ica l s t ra in  of implementing the new ru le s  of procedure.

20. See Kan P5 (March 1943), pp. 13-14 and ib id  (May 1943), pp. 23-24. Most of the students in the law course fo r  judges and p rosecutors appear to  have been high- school graduates, as req u ired . The announcement opening the course in  May 1943 s ta te d  th a t  i f  the goal of the course were achieved, i t s  graduates would form a core group able to  devote i t s  energies to  developing Jap an ese-sty le  ju s t ic e  in Java.
21. In the Supomo papers there  i s  a d e ta ile d  ’’Note about the Ju d ica tu re  in Sumatra,” 

dated December 12, 1942, w ritten  in  English by Supomo him self. The purpose of the  memorandum is  not c le a r , but i t  may have been intended fo r (even requested by) the  m ilita ry  adm in istra tion  of Sumatra. There were Indonesian lawyers in  
Sumatra, of course, and the occupation government undoubtedly re fe rre d  to  them,
but i t  is  possib le  th a t an overview was needed to  c la r ify  the complicated d i f 
ferences between the several regions.
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U n lik e  J a v a ,  w here  g o v ernm en t j u s t i c e  had  lo n g  p r e v a i l e d ,  on th e  o th e r  i s l a n d s  a d a t  c o u r t s  ( in  b o th  d i r e c t l y  a d m in i s te r e d  and s e l f - g o v e r n in g  a r e a s )  w ere v e ry  much a p a r t  o f  t r a d i t i o n a l  p o l i t i c a l  o r g a n i z a t i o n .
Any ta m p e r in g  w ith  t h e s e  c o u r t s  m ust t h e r e f o r e  r e f l e c t  on th e  a u t h o r i t y  o f  l o c a l  l e a d e r s  and q u i t e  p o s s ib l y  become e n ta n g le d  w ith  e x i s t i n g  p a t t e r n s  o f  s o c i a l  c o n f l i c t  in  e a c h  e t h n i c  a r e a s .

T h is  i s  w hat h ap p en ed  in  A ceh , th e  o n ly  a r e a  o u t s i d e  o f  J a v a  f o r  w h ich  t h e r e  i s  a r e a s o n a b ly  f u l l  s tu d y  o f  th e  o c c u p a t i o n .22 T h ere  c u s to m a ry  c o u r t s  had  b een  f u l l y  c o n t r o l l e d  by th e  uleSbalang r u l i n g  
c l a s s ,  whose a u t h o r i t y  th e  D utch  h ad  s t r e n g th e n e d  a g a i n s t  th e  c h a l le n g e  o f  Is la m  a f t e r  th e  A tje h  War (1 8 7 0 -1 9 0 0 ) . W hile  th e  J a p a n e s e  m ig h t have  b een  l e s s  i n t e r e s t e d  in  an a l l i a n c e  w ith  th e  u le e b a la n g  th a n  w ith  
th e  J a v a n e s e  priyayi e l i t e ,  th e y  f e l l  i n t o  a c lo s e  w o rk in g  a rra n g e m e n t 
w ith  them  a n y w a y .23 24 G ov ern in g  p e r s o n n e l  w ith  e x p e r ie n c e  and a u t h o r i t y  
w ere  n o t  r e a d i l y  a v a i l a b l e  from  I s la m ic  g ro u p s ,  th e  e s s e n t i a l  o p p o s i 
t i o n  to  o ld e r  and  u s u a l l y  n o m in a lly  I s la m ic  r u l i n g  g ro u p s  n e a r l y  e v e r y w here  in  th e  a r c h i p e l a g o .  The J a p a n e s e  w ere n o t  i n t e r e s t e d  in  th e  k in d  o f  s o c i a l  r e v o l u t i o n  t h a t  w ould  h av e  b een  r e q u i r e d  to  t r a n s f e r  
pow er to  I s la m ic  l e a d e r s h i p s .  On th e  c o n t r a r y ,  t h e i r  w artim e  g o a ls  in  I n d o n e s ia  dem anded s t a b i l i t y ,  w h ich  i n d i c a t e d ,  as A n d erso n  h as  a rg u e d , a c o n t i n u a t i o n  o f  th e  e s s e n t i a l  p a t t e r n s  o f  c o l o n i a l  r u l e .  N e v e r th e l e s s  I s la m ic  c o o p e r a t io n  was n e c e s s a r y ,  ev en  a f t e r  r u l i n g  c l a s s e s  p ro v e d  w i l l i n g  to  w ork w ith  th e  o c c u p a t io n  g o v e rn m e n t. T h is  was p a r t i c u l a r l y  so w h e re , a s  in  A ceh , I s la m ic  o r g a n i z a t io n s  had  i n i t i a l l y  s u p p o r te d  th e  o c c u p a t io n .  C o n s e q u e n tly  th e  J a p a n e s e  p la y e d  a b a la n c in g  
game b e tw een  t r a d i t i o n a l  a u t h o r i t i e s  and  th e  I s la m ic  o p p o s i t i o n  to  them ; th e  fo rm e r w ere m a in ta in e d  in  p o w er, th o u g h  so m etim es w eak en ed , 
w h i le  th e  l a t t e r  was g iv e n  some p a t r o n a g e  and c e r t a i n  o r g a n i z a t i o n a l  a d v a n ta g e s .

In  Aceh th e  m i l i t a r y  a d m i n i s t r a t i o n  im p lem en ted  a r e o r g a n i z a t i o n  o f  th e  j u d i c i a r y  t h a t  in  p r i n c i p l e  b ro k e  th e  u le e b a la n g  h o ld  on l o c a l  
c o u r t s  w h i le  o th e r w is e  m a in ta in in g  t h e i r  a d m i n i s t r a t i v e  a u t h o r i t y .
T h is  fo l lo w e d  from  th e  g e n e r a l  p r i n c i p l e  o f  o c c u p a t io n  p o l i c y  t h a t ,  as  in  J a p a n ,  e x e c u t iv e  and j u d i c i a l  f u n c t i o n s  s h o u ld  be s e p a r a t e d .  The 
r e o r g a n i z a t i o n  was a c c o m p lish e d  f i r s t  o f  a l l  by a b o l i s h i n g  th e  d i s t i n c 
t i o n  b e tw een  d i r e c t ly - g o v e r n e d  and s e l f - g o v e r n in g  a r e a s  and b e tw een  
g ov e rn m en t and n a t i v e  (inheemse) c o u r t s .  The lo w er c o u r t s  o v e r  w hich  
l o c a l  u le e b a la n g  had  fo rm e r ly  p r e s i d e d  a s  s o le  j u d g e s - - t h e  d i s t r i c t s -  g e r e c h t  and  la n d s c h a p s g e r e c h t - - w e r e  a b o l i s h e d  and  t h e i r  f u n c t io n s  a b 
s o r b e d ,  a lo n g  w ith  th o s e  o f  th e  c o l o n i a l  m a g i s t r a t e  and th e  r e s i d e n t i e -  
g e r e c h t  ( f o r  E u ro p e a n s ) ,  in  a new f i r s t - i n s t a n c e  m a g i s t r a t e ’ s c o u r t ,  th e  K u -H o in .2l+ A new T ih d -H o in  r e p l a c e d  th e  o ld e r  musapat, a c o l l e 
g i a l  c u s to m a ry  c o u r t  a l s o  c o n t r o l l e d  by th e  u le e b a la n g ,  th e  L a n d ra a d , and  th e  Raad v an  J u s t i t i e  in  i t s  f i r s t - i n s t a n c e  c o m p e ten ce . As b e f o r e  th e  w a r , a p p e a ls  from  th e  T ih o -H 5 in  w en t to  th e  a p p e l l a t e  c o u r t  i n  M edan; l i k e  much e l s e  d u r in g  th e  o c c u p a t io n ,  p r e v io u s  s t r u c t u r a l  p a t 
t e r n s  re m a in e d  i n f l u e n t i a l ,  so  t h a t  th e  o c c u p a t io n  a p p e a ls  c o u r t s  w ere  in  th e  same c i t i e s  as b e f o r e .  U n lik e  th e  s i t u a t i o n  in  J a v a ,  h o w ev e r, i n  Aceh i t  p ro v e d  v e ry  d i f f i c u l t  to  a b o l i s h  a l t o g e t h e r  th e  e th n ic  j u r i s d i c t i o n  o f  th e  o ld e r  c u s to m a ry  c o u r t s .  The lo w e s t  c o u r t  was th u s

22. P iekaar, A tj§h. 23. See Anderson, "Japan," pp. 17-19.
24. The Ku-Hoin, a c tu a lly  a c o lleg ia l court ra th e r  than a s in g le  m ag is tra te , was

lim ited  in ju r is d ic t io n  to  minor c iv i l  and crim inal cases. See P iekaar, Atjfeh, pp. 264-65.
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d iv id e d  i n t o  two 
f o r  n o n -A c e h n e se .

i u r i s d i c t i o n s£ 5 9 one f o r  n a t i v e  A cehnese  and  th e  o th e r

T h is  com prom ise o f  p r i n c i p a l  was acco m p an ied  by a n o th e r  w hich  was e q u a l ly  s i g n i f i c a n t .  How s e r i o u s l y  th e  J a p a n e s e  r e g a r d e d  th e  s e p a r a 
t i o n  o f  e x e c u t iv e  and j u d i c i a l  f u n c t i o n s  i s  i n d i c a t e d  by a r e s i d e n t i a l  
c i r c u l a r  o f  O c to b e r  1944 f o r b id d in g  ju d g e s ,  w i th o u t  e x p r e s s  p e r m is s io n  o f  th e  J a p a n e s e  r e s i d e n t ,  to  assum e o th e r  p u b l ic  o f f i c e s . 25 26 The m a jo r 
I s la m ic  p o l i t i c a l  o r g a n i z a t i o n  in  A ceh , PUSA, w h e th e r  o r  n o t  i t  had  
a n y th in g  to  do w ith  t h i s  c i r c u l a r ,  had  much to  g a in  from  th e  r u l e  and th e  p o l i c i e s  t h a t  h ad  p re c e d e d  i t . 27 J u d g e s h ip s  on th e  K u-H oin w ere 
one sop  t h a t  c o u ld  be g iv e n  to  PUSA w ith o u t  c o s t  to  th e  m i l i t a r y  adm in i s t r a t i o n .  C o n s e q u e n tly  th e  new m a g i s t r a t e s 1 c o u r t s  w ere  o c c u p ie d  by 
l a r g e  num bers o f  PUSA m em bers. T hese  w ere p a t r o n a g e  a p p o in tm e n ts  above 
a l l ,  and v e ry  few o f  th e  new ju d g e s  had  p o w e rfu l  c r e d e n t i a l s  o f  e i t h e r  s e c u l a r  o r  I s la m ic  l e g a l  l e a r n i n g ;  th e y  w ere  so m etim es r e f e r r e d  to  c o n te m p tu o u s ly  as Mulam a D jep an g n ( J a p a n e s e  u l a m a ) .28 U le e b a la n g  f a m i l i e s

25. Ib id . An Islam ic adviser sa t on the m a g is tra te 's  court in  c iv i l  cases in which 
one or both l i t ig a n ts  were Muslims. In mid-1944 i t  was provided by re s id e n tia l  decree th a t when one or both p a r tie s  to  a d ispute  were Chinese, the " lieu ten a n t1' 
of the Chinese or h is rep resen ta tiv e  might s i t  as adviser to  the court. Ib id . , p. 265. The log ic  of co lon ia l ju risp rudence , based on an ad m in istra tiv e  conceptio n  of the p lu ra l so c ie ty  in  which each major group comprised a se lf-co n ta in ed  u n it ,  thus crept back in to  occupation p ra c tic e . At the Tiho-Hoin lev e l, however, r a c ia l  and e th n ic  d is t in c tio n s  were no longer procedurally  re lev an t.

26. Ib id . ,  p. 267.
27. PUSA (Persatuan Ulama Seluruh Aceh, All Aceh A ssociation of Ulama) was fo r mally organized in  1939 and soon had a considerable following among Acehnese 

Muslims eager to  c rea te  a new socie ty  fo r themselves. See ib id . , passim ;G. W. J .  Drewes, "Indonesia: Mysticism and Activism ," in  G. E. von Grunebaum 
(e d .) , Unity and V ariety  in Muslim C iv iliz a tio n  (Chicago: U niversity  of Chicago 
P ress, 1955), pp. 305-6; James T. S ieg el, The Rope of God (Berkeley and Los 
Angeles: U niversity  of C a lifo rn ia  P ress, 1969), pp. 95-96 and 98 f f .

28. P iekaar rep o rts  th a t among the  l i s t s  of Ku-H5in judges he found the name of only one e stab lish ed  ulama, Teungkoe Hadji Ahmad H asballah, chairman of the court in  
the  d i s t r i c t  of Ind rapuri. P iekaar, A tjdh, p. 268. Evidently some educated 
urban Acehnese feared  th a t the burgeoning Islam ic ju d ic ia ry  might se rio u sly  consider try in g  to  implement the ra th e r  harsh ru le s  of Islam ic crim inal law.Had many of the new re lig io u s  judges been steeped in Islam ic learn ing , they 
might have been in c lin ed  to  do so. But the issue  was not in  fa c t an important 
one a t  th a t  tim e. The new judges, however, did cause confusion and u ncerta in ty  when they began to  r e fe r  to  new kinds of symbolic support fo r th e i r  decisions; 
fo r example, they occasionally  would overturn prewar musapat court decisions on the grounds th a t they were u n ju st or " c o lo n ia l."  During the revo lu tion  the many 
"ulama" judges on the secu la r courts in  Aceh were a problem fo r Republican ju s t ic e  o f f ic ia ls  in  Medan. Apart from th e i r  lack of tra in in g , some local Republican leaders feared  th a t  the judges might t ry  to  transform  a l l  Acehnese secu la r courts in to  Islam ic cou rts . The anxiety  turned out to  be unfounded.In f a c t ,  many who became m ag istra tes during the occupation were eager to  p ro tec t th e i r  new o ffic es  and to  expand th e ir  ju r is d ic t io n  over m a tte rs --in h e ritan c e , fo r one—con tro lled  by Islam ic cou rts . Rule and o rgan izational p o s itio n  proved 
stronger than ideology. This may have helped to  prevent a v ast ju r is d ic t io n a l  expansion of Islam ic courts proper during the revo lu tio n . Had e ith e r  secu lar 
or Islam ic courts won out com pletely, many judges of one kind or another would, 
o f course, have lo s t  th e i r  jobs.



11

and A ceh nese  i n t e l l e c t u a l s ,  in c lu d in g  some d ev o u t M u slim s, w ere e v i d e n t ly  d i s t r e s s e d  by t h i s  d e v e lo p m e n t, no d o u b t f o r  r e a s o n s  o f  s o c i a l  c l a s s  as  w e l l  a s  p o l i t i c a l  a n x i e t y .  What th e  above c i r c u l a r  a p p e a re d  to  p ro m ise  was t h a t  u le e b a la n g  o f f i c i a l s ,  d o m in an t in  l o c a l  a d m i n i s t r a 
t i o n ,  w ould  n o t  be a llo w e d  to  a s s e r t  any c o n t r o l  o v e r  th e  c o u r t s  now 
s u r r e n d e r e d  to  M uslim s. But in  f a c t  th e  u le e b a la n g  c o u ld  n o t  be k e p t  
from  th e  j u d i c i a l  b en ch  e n t i r e l y .  In  th e  same c i r c u l a r  m e n tio n e d  
a b o v e , a c c o rd in g  to  P ie k a a r ,  a g e n e r a l  d i s p e n s a t i o n  was g iv e n  w ith  
r e s p e c t  t o  K u-H oin ju d g e s ,  w i th  th e  r e s u l t  t h a t  u le e b a la n g  d id  in  f a c t  
s e rv e  on th e  c o u r t s  in  some a r e a s . 29 T h e i r  e x p e r ie n c e  and  p o l i t i c a l  a u t h o r i t y  c o u ld  n o t  be and  was n o t  ig n o r e d .  Y et so m e th in g  im p o r ta n t  
h ad  h a p p e n e d . In  n a rro w  i n s t i t u t i o n a l  and  b r o a d e r  p o l i t i c a l  t e r m s ,  u le e b a la n g  c o n t r o l  o v e r  th e  j u d i c a t u r e  was b ro k e n  and  I s la m ic  pow er 
was a c c o rd e d  r e c o g n i t i o n .  A ceh nese  c le a v a g e  p o l i t i c s  and  J a p a n e s e  
i n s t i t u t i o n a l  id e o lo g y ,  inter alia, h ad  s p l i t  th e  pow ers o f  th e  r u l i n g  
c l a s s .  L a t e r ,  so o n  a f t e r  th e  J a p a n e s e  s u r r e n d e r ,  t h i s  c o u rs e  o f  chan ge  a c c e l e r a t e d  when many u le e b a la n g  f a m i l i e s  w ere s l a u g h t e r e d  in  a Ms o c i a l  r e v o l u t i o n "  l e d  m a in ly  by PUSA m em bers.

T h e re  i s  much l e s s  in f o r m a t io n  on j u d i c i a l  change  e ls e w h e re  o u t 
s i d e  o f  J a v a  d u r in g  th e  o c c u p a t io n .  E v ery w h ere  th e  p r i n c i p l e  was 
e s t a b l i s h e d  o f  a u n i f i e d  j u d i c i a r y  c o m p e ten t in  d i s p u te s  among a l l  
p o p u la t io n  g ro u p s ,  e x c e p t in g  J a p a n e s e  n a t i o n a l s  s u b j e c t  to  t h e i r  own 
m l i t a r y  t r i b u n a l s .  But c u s to m a ry  c o u r t s  d id  n o t  d i s a p p e a r  e v e ry w h e re , as th e y  d id  in  A ceh . The e x t e n t  to  w h ich  c u s to m a ry  c o u r t s  w ere 
. i f e c t e d  by th e  o c c u p a t io n ,  o r  l a t e r  by th e  r e v o l u t i o n ,  d ep end ed  upon two f a c t o r s :  w h e th e r  c o n t r o l  o v e r  them  by l o c a l  r u l i n g  g ro u p s  was a
m a jo r  i s s u e  o f  s o c i a l  c o n f l i c t ,  and w h e th e r  th e  o p p o s i t i o n  to  them  was o r g a n iz e d .  The f i r s t  c o n d i t i o n  a lo n e  was u s u a l l y  n o t enough to  c a u se  th e  d e s t r u c t i o n  o f  a d a t  c o u r t s  d u r in g  th e  o c c u p a t io n ,  b u t  th e  a d d i t i o n  
o f  th e  se c o n d  c o n d i t i o n  d u r in g  th e  r e v o l u t i o n  made t h e i r  d is a p p e a r a n c e  
a lm o s t  i n e v i t a b l e .  J u d g in g  from  a v a i l a b l e  d a ta  f o r  T a p a n u l i ,  Lampung, 
and  N u s a te n g g a r a , th e  a d a t  c o u r t s  in  th o s e  r e g io n s  re m a in e d  in  t h e i r  e a r l i e r  form  d u r in g  th e  o c c u p a t io n  even  as  th e y  w ere  in c o r p o r a t e d  i n t o  a m ore h ig h ly  u n i f i e d  j u d i c i a l  s t r u c t u r e .  They m e re ly  assum ed J a p a n e s e  
nam es. I f  th e y  w ere  r a i s e d  as an i s s u e  a t  a l l ,  th e  g ro u p s  o p p o sed  to  them  w ere  n o t  y e t  s t r o n g  enough to  command a t t e n t i o n  from  th e  m i l i t a r y  
a d m i n i s t r a t i o n .  In  s e v e r a l  a r e a s  p o t e n t i a l  o p p o s i t i o n  g ro u p s  w ere  l a t e r  m o b i l iz e d  by th e  r e v o l u t i o n .

N o t ic e a b le  ch a n g e s  d id  so m etim es o c c u r ,  h o w ev er, even  w here  a d a t  
c o u r t s  w ere  o th e r w is e  l e f t  a lo n e .  F o r one t h i n g ,  a s  D utch  a d v i s e r s  
d i s a p p e a r e d ,  th e y  w ere  r e p la c e d  in  some c a s e s  (n o t a l l )  by J a p a n e s e  
whose i n t e r e s t  was l i m i t e d  to  c r i m i n a l  m a t te r s  a f f e c t i n g  o c c u p a t io n  o b j e c t i v e s .  S eco n d , J a p a n e s e  i n s i s t e n c e  upon d iv i d i n g  e x e c u t iv e  and

29. Ib id . , pp. 267-68. The influence of the ulama, leg itim ate  or otherw ise, was 
not perm itted to  en ter the Tiho Hoin, located  in  the c a p ita l  c ity ,  Kutaradja, 
with branches elsewhere. The Tiho H5in heard appeals from the Ku-Hoin as well 
as f i r s t - in s ta n c e  l i t ig a t io n .  I t s  judges were appointed from among the few men in  Aceh with any p ro fessiona l tra in in g  a t a l l ,  including some leaders who were not Acehnese by b ir th  and who were opposed equally  to  the uleebalang and p o l i t ic a l  Islam. Only one of the judges was a graduate lawyer: i . e . ,  Mr. S. M. Amin, 
o r ig in a lly  from Mandailing, who had s e t t le d  in Aceh and m arried an Acehnese woman. He played an important p a r t in  Acehnese a f fa i r s  during the rev o lu tio n , when he became governor of Aceh, and l a te r  s t i l l  became governor of North Sumatra in the independent s ta te .  Another judge of the Tiho-H5in was Tuanku Mahmud, whose t i t l e  (Tuanku) in d ica te s  uleebalang o rig in s . The chairman of the 
court was a Japanese o f f ic ia l .
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j u d i c i a l  pow ers o c c a s i o n a l l y  in f lu e n c e d  th e  s t r u c t u r e  and o p e r a t io n  o f  
a d a t  c o u r t s .  T r a d i t i o n a l  l e a d e r s  and t h e i r  s t a f f s  in  th e  o ld  s e l f -  
g o v e rn in g  a r e a s ,  a s  w e l l  as I n d o n e s ia n  o f f i c i a l s  in  th e  b u r e a u c r a c y  o f  
d i r e c t ly - g o v e r n e d  a r e a s ,  w ere  'r e q u i r e d  in  p r i n c i p l e  to  le a v e  th e  c o u r t s .  Some may h av e  re m a in e d  ju d g e s  d e s p i t e  t h i s  r u l e ,  e i t h e r  b e c a u se  th e y  w ere  h ig h ly  i n f l u e n t i a l  o r  b e c a u s e  t h e r e  w ere  no a d e q u a te  r e p la c e m e n ts .  A few may h av e  ch o se n  to  g iv e  up p o s i t i o n s  in  th e  b u r e a u c r a c y  in  o r d e r  to  s t a y  on th e  c o u r t s .  The new c h a irm e n  o f  a d a t  c o u r t s  w ere  g e n e r a l l y  a p p o in te d  from  among fo rm e r c o u r t  c l e r k s  ( in  th e  L a n d ra d e n , f o r  ex am p le) and th e  l i k e  w ith  some j u d i c i a l  e x p e r ie n c e .  Where t h i s  was th e  c a s e ,  as in  T a p a n u l i ,  i t  p ro v e d  e a s i e r  d u r in g  th e  r e v o l u t i o n  to  e l i m i n a t e  a d a t  c o u r t s  a l t o g e t h e r ,  b e c a u se  j u d i c i a l  l e a d e r s h i p  was no lo n g e r  c l o s e l y  l in k e d  to  p o l i t i c a l ,  s o c i a l ,  and a d m in is 
t r a t i v e  l e a d e r s h i p .  E ls e w h e re , as in  S o u th  S u m a tra , w here  th e  l o c a l  b u r e a u c r a c y  e i t h e r  r e t a i n e d  i t s  i n f lu e n c e  in  th e  c o u r t s  o r  had  i t  
r e s t o r e d  to  them  when th e  D utch  r e t u r n e d ,  th e  a d a t  c o u r t s  w ere  a b le  to  h o ld  o u t f o r  a few  y e a r s  lo n g e r .

The u n i f i c a t i o n  o f  c o u r t s  d u r in g  th e  o c c u p a t io n  was by and l a r g e  
l i m i t e d  to  th e  p r i n c i p a l  o f  no r a c i a l  d i f f e r e n t i a t i o n  o f  j u r i s d i c t i o n s .  
U n i f i c a t i o n  in  th e  w id e r  s e n s e  o f  a n a t i o n a l  j u d i c i a l  sy s te m  was n o t  c o n s id e r e d  a t  a l l ,  f o r  th e  r e a s o n  t h a t  w a r tim e  I n d o n e s ia  was d iv id e d  
i n t o  t h r e e  p a r t s .  T h a t J a p a n e s e  p o l i c y  may h ave assum ed a m ore p e rm a
n e n t  a rra n g e m e n t o f  t h i s  s o r t  i s  i n d i c a t e d ,  p e r h a p s ,  by a d e c i s i o n  in  1944 to  do away w ith  th e  Suprem e C o u rt t h a t  had  b een  c r e a t e d  in  J a 
k a r t a  e a r l y  in  th e  o c c u p a t io n ,  p ro b a b ly  in  i m i t a t i o n  o f  th e  c o l o n i a l  j u d i c i a l  s y s t e m .30 T h is  Suprem e C o u rt t h e r e a f t e r  becam e . th e  a p p e a ls  
c o u r t  f o r  W est J a v a .  E ach o f  th e  t h r e e  J a v a n e s e  p r o v in c e s  th e n  had  an 
in d e p e n d e n t  a p p e l l a t e  c o u r t  t h a t  s e rv e d  as th e  h ig h e s t  i n s t a n c e  o f  
a p p e a l ,  o th e r  th a n  th e  o c c u p a t io n  command, and  was a d m i n i s t r a t i v e l y  
r e s p o n s i b l e  f o r  th e  lo w er c o u r t s  in  i t s  j u r i s d i c t i o n .  D urin g  th e  r e v o l u t i o n  th e  la c k  o f  a n a t i o n a l  Suprem e C o u rt was q u ic k ly  r e c t i f i e d .

The r e v o l u t i o n  a l s o  b ro u g h t  th e  s t a r t  o f  an e f f o r t  to  u n i f y  a l l  
th e  c o u r t s  o f  In d o n e s ia  i n t o  a s i n g l e  n a t i o n a l  j u d i c i a l  sy s te m , an 
e f f o r t  f i n a l l y  c o m p le te d  f o r  s e c u l a r  c o u r t s  o n ly  in  1960. The o c c u p a t i o n  c o n t r i b u t e d  to  t h i s  h o r i z o n t a l  u n i f i c a t i o n  by w eak n in g  th e  t i e s  b e tw een  l o c a l  t r a d i t i o n a l  a u t h o r i t y  and  j u d i c i a l  i n s t i t u t i o n s  in  s e v e r a l  r e g io n s  o f  th e  c o u n tr y .  But f o r  th e  p r o c e s s  to  be c o m p le te d , 
l o c a l  o r i e n t a t i o n s  had  to  be t r a n s fo r m e d  in  some m easu re  i n t o  n a t i o n a l  o n e s .

The R e v o lu t io n

The r e v o l u t i o n  p ro v id e d  su ch  a t r a n s f o r m a t i o n .  In  some r e g io n s  
th e  i n i t i a l  i n t e n s i t y  o f  th e  u p h e a v a l was so  g r e a t  t h a t  r e l u c t a n t  l o c a l  e l i t e s  w ere  e l i m i n a t e d  and n a t i o n a l  i n s t i t u t i o n s  a d o p te d  w ith  enorm ous 
sp e ed  and  e a s e .  E lse w h e re  th e  i n t e n s i t y  was l e s s ,  b u t  s u f f i c i e n t  to  p ro v id e  some momentum to  th e  p r o c e s s  o f  u n i f i c a t i o n .  The key  to  su ch  chan ge  was a r a p id  m o b i l i z a t i o n  o f  s o c i e t y  d u r in g  th e  r e v o l u t i o n ,  a 
m o b i l i z a t io n  f o r  w h ich  n a t i o n a l  sym bols w ere  a v a i l a b l e  and  u s e f u l  to

30. Law of January 14, 1944, c ite d  in  the c la r i f ic a t io n  to  Law 7/1947 of the Repub
l ic  of Indonesia, on the organ ization  of the Supreme Court and the Chief Public 
P rosecution, in  Koesnodiprodjo, Himpunan Undang2, Peraturan2, Penetapan2 Peme- 
r in ta h  Republik Indonesia (Jak arta : Seno, 1951), v o l. 1947, p. 17.
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l o c a l  c h a n g e - o r i e n t e d  g ro u p s . I n s t i t u t i o n a l  u n i f i c a t i o n  p ro b a b ly  w ould  h av e  b egu n  w ith o u t  t h i s  r e v o l u t i o n a r y  m o b i l i z a t i o n ,  a s  i t  h as  in  o th e r  
c o u n t r i e s  w here  no n a t i o n a l  r e v o l u t i o n s  o c c u r r e d ,  b u t  i t  w ould  h av e  been  in c o m p a ra b ly  s lo w e r  and d i f f e r e n t  in  c h a r a c t e r .

F o llo w in g  th e  J a p a n e s e  s u r r e n d e r  and th e  P ro c la m a tio n  o f  In d e p e n 
d en ce  in  A ugust 1945 , n a t i o n a l  u n i t y  was a m a jo r  c o n c e rn  o f  R e p u b lic a n  
l e a d e r s ,  b u t  l i t t l e  th o u g h t  was g iv e n  to  i n s t i t u t i o n a l  i n n o v a t io n .
F o r m o st n a t i o n a l  l e a d e r s ,  S u k arn o  and H a t ta  i n c lu d e d ,  th e  r e v o l u t i o n  was f i r s t  o f  a l l  to  g a in  in d e p e n d e n c e  from  th e  D u tc h . Men t a l k e d  o f  
r a d i c a l  p o l i t i c a l ,  s o c i a l ,  and econom ic  change  t h a t  w ould  fo l lo w  in d e 
p e n d e n c e , and  t h e s e  i d e a l s  showed up in  p o l i c y  s t a te m e n ts  t h a t  c o u ld  
n o t  be im p lem en ted  e i t h e r  d u r in g  o r  a f t e r  th e  r e v o l u t i o n .  But t h e r e  
was h a r d ly  any s t r a t e g y  o f  s o c i a l  r e v o l u t i o n  o r  even  s o c i a l  c h a n g e .The n a t i o n a l  e l i t e  t h a t  em erged  from  th e  o c c u p a t io n  was l a r g e l y  th e  same one t h a t  h ad  d o m in a te d  I n d o n e s ia n  p o l i t i c s  in  th e  c o lo n y , 
th o u g h  some new m o b ile  e le m e n ts  w ere  in t r o d u c e d  by th e  o c c u p a t io n  a n d , l a t e r ,  th e  r e v o l u t i o n .  F o r th e  m ost p a r t ,  i t  was n o t  a s o c i a l l y  r a d i c a l  l e a d e r s h i p  g ro u p , and i t s  r e v o l u t i o n a r y  g o a ls  w ere l i m i t e d .  C on seq u e n t l y ,  when i s s u e s  w ere r a i s e d  a b o u t i n s t i t u t i o n a l  p o l i c y ,  m ost l e a d e r s  te n d e d  to  f a l l  b ack  on th e  f a m i l i a r .  The c o n s t i t u t i o n  o f  1945 was r e m in is c e n t  o f  th e  i n s t i t u t i o n s  o f  c o l o n i a l  I n d o n e s ia .  A ll  law s in  f o r c e  a t  th e  tim e  o f  th e  P ro c la m a t io n  o f  In d ep e n d e n c e  w ere r e t a i n e d .  J a p a n e s e  c r im in a l  p r o v i s i o n s  w ere  r e s c in d e d  in  f a v o r  o f  th e  o ld e r  
c r i m i n a l  c o d e , to  w hich  a few  m in o r am endm ents w ere m ade. B ut o c c u p a 
t i o n  in n o v a t io n s  in  j u d i c i a l  o r g a n i z a t i o n  w ere k e p t .

The r e t e n t i o n  o f  o ld  law s and i n s t i t u t i o n s  a llo w e d  a p r o c e d u r a l  
i n t e g r a t i o n  o f  s o r t s  u n t i l  new p r i n c i p l e s  o f  l e g i t im a c y  c o u ld  be w orked  o u t . 31 in  e f f e c t ,  i t  p e r m i t t e d  l e a d e r s  t o  assum e t h a t  th e  e s s e n t i a l  
s t r u c t u r e  o f  a s t a t e  e x i s t e d .  B ut more was in v o lv e d ,  a s  becom es e v i d e n t  when one t h i n k s  o f  th e  a l t e r n a t i v e  p o s s i b i l i t y  o f  o b l i t e r a t i n g  c o l o n i a l  law  and l e g a l  fo rm s . L ik e  many o th e r  new s t a t e s ,  In d o n e s ia  p o s s e s s e d  no f u l l y  a r t i c u l a t e d  id e o lo g y  b ac k e d  up by a p o w e rfu l  p o l i t i c a l  o r g a n i z a t i o n .  W ith o u t t h e s e ,  a b o l i s h i n g  th e  o ld  law  c o u ld  o n ly  
mean a sy m b o lic  vacuum , i n t o  w h ich  ch ao s  m ust r u s h .  Or so  i t  p ro b a b ly  
seem ed . In  a d d i t i o n ,  th e  o ld  l e g a l  fo rm s w ere k e p t  b e c a u s e  t h e r e  w ere  i n t e r e s t s  v e s te d  in  them  among th o s e  a b o u t to  i n h e r i t  th e  s t a t e .  P ro f e s s i o n a l  s k i l l s  w ere  t i e d  up w ith  th em , and men w ere  u se d  to  them , 
o f t e n  know ing no o t h e r s .  I n n o v a t io n s  seem ed im p r a c t i c a b le  and  t h r e a t e n in g . In  th e  c o n s t i t u t i o n a l  d i s c u s s i o n s  o f  m id -1 9 4 5 , Muhammad Y am in, 
a la w y e r who h ad  n o t  p r a c t i c e d  law  v e ry  much b u t  who had  become a 
le a d in g  n a t i o n a l i s t  sp o k esm an , was one o f  few to  p ro p o s e  any im a g in a 
t i v e  i n s t i t u t i o n a l  c h a n g e . W ith  r e s p e c t  to  th e  j u d i c i a r y ,  he a rg u e d  
t h a t  th e  Suprem e C o u rt s h o u ld  h av e  f u l l  pow ers o f  re v ie w  o v e r a l l  l e g i s l a t i o n .  But P r o f e s s o r  Supomo, in  c h a rg e  o f  d r a f t i n g  and d e fe n d in g  
th e  new c o n s t i t u t i o n ,  t y p i c a l l y  r e p l i e d  t h a t  In d o n e s ia n  la w y e rs  w ere  
n o t  f a m i l i a r  w i th  th e  l e g a l  sy s te m s  (s u c h  a s  t h a t  o f  th e  U n ite d  S t a t e s )  
from  w h ich  Yamin to o k  h i s  e x a m p le s . Supomof s a rg u m en t w o n .31 32

T h ere  w ere o th e r  r e a s o n s  f o r  k e e p in g  e x t a n t  law  and i n s t i t u t i o n a l  
fo rm s t h a t  s h o u ld  be e x p lo r e d  b e f o r e  r e t u r n i n g  to  th e  p ro b lem  o f  j u d i 

31. David Apter, The P o lit ic s  of Modernization (Chicago and London: U niversity  of 
Chicago P ress, 1965), p. 271, note 4.

32. Muh. Yamin, Naskah-Naskah Undang-Undang Dasar 1945 (Jakarta : Jajasan  P rapan tja ,
1959), in the minutes of the Committee fo r the Preparation  of Independence, session of Ju ly  15, 1945, pp. 336-42.
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c i a l  u n i f i c a t i o n .  R e ta in in g  th e  o ld  l e g a l  sy s tem  m ore o r  l e s s  i n t a c t  
was n o t m e re ly  a m a t te r  o f  c o n v e n ie n c e . Nor was i t  s im p ly  b e c a u s e  no one h ad  any new i d e a s .  In  t h i s  new s t a t e  t h e r e  w ere c o n te n d in g  g ro u p s  and i d e o l o g i e s ,  e a ch  in  a s e n s e  h a v in g  an a l t e r n a t i v e  p o l i t i c a l  and l e g a l  sy s tem  to  o f f e r .  D u rin g  th e  c o l o n i a l  p e r io d  Is la m  and th e  v a r i ous a d a t  re a lm s  had  b een  k e p t  a p a r t  and a t  b a y , w h i le  c o l o n i a l  s e c u l a r  law  i t s e l f  o f f e r e d  a r e a s o n a b ly  n e u t r a l  medium o f  i n t e r a c t i o n  c o n 
t r o l l e d  by an o u t s i d e  a u t h o r i t y .  C o lo n ia l  law , I s la m ic  la w , and a d a t  law  w ere  d i s t i n g u i s h e d  n o t  o n ly  by t h e i r  s u b s t a n t i v e  r u l e s  b u t  by t h e i r  q u i t e  d i f f e r e n t  s o u r c e s  o f  l e g i t im a c y .  I s la m ic  law  i s  s a n c t io n e d  by th e  A lm ig h ty , a d a t  law  by th e  d iv e r s e  s o c i e t i e s  i t  s e p a r a t e l y  s e r v e s ,  and th e  c o l o n i a l  law  by th e  s e c u l a r  c o l o n i a l  s t a t e .  Of th e  t h r e e ,
I s la m  and  a d a t  w ere  h i s t o r i c a l l y  a n t i t h e t i c a l  and b o th  u n a c c e p ta b le  to  n a t i o n a l  l e a d e r s  im p e l le d  by th e  tw in  d e s i r e s  f o r  n a t i o n a l  u n i t y  and 
M o d e r n i z a t i o n . " I s la m  p a r t i c u l a r l y  had  a lw ay s b een  a s e r i o u s  p o l i t i c a l  and c u l t u r a l  t h r e a t  to  th e  n o n - I s l a m i c a l l y  i n s p i r e d  e l i t e  in  pow er s in c e  1945 . When n e c e s s a r y ,  t h i s  e l i t e - - l a r g e l y  J a v a n e s e  p r i y a y i  and 
p o l i t i c a l l y  l ik e - m in d e d  l e a d e r s  from  e ls e w h e re  in  th e  c o u n tr y - -w o u ld  
u se  th e  sym bol o f  l o c a l  a d a t  a g a i n s t  th e  c h a l le n g e  o f  I s la m . W h atev er 
i t s  o th e r  sy m b o lic  d is a d v a n ta g e s  f o r  n a t i o n a l  l e a d e r s ,  th e  o ld  c o l o n i a l  l e g a l  sy s te m  d id  o f f e r  two e x tre m e ly  im p o r ta n t  a d v a n ta g e s .  One was a 
n a t i o n a l  c o n c e p tu a l  schem e: f o r  In d o n e s ia n  l e a d e r s  who had  a c c e p te dth e  id e a  o f  a s t a t e  c o m p r is in g  th e  w ho le  o f  th e  fo rm e r c o lo n y ,  th e  
c o l o n i a l  law  p ro v id e d  an a v a i l a b l e  and a p p r o p r i a t e  fram ew o rk . The 
o th e r  was a s y m b o l ic a l ly  s e c u l a r  n e u t r a l i t y  b e tw een  c o n f l i c t i n g  r e l i 
g io u s  and s o c i a l  g ro u p s ,  b u t  one t h a t  a l s o  k e p t  th e  e x i s t i n g  d om in an t e l i t e  in  c o n t r o l  o f  n a t i o n a l  i n s t i t u t i o n s .

W ith o u t a r e v o l u t i o n ,  th e s e  same c o n c e p t io n s  p ro m o ted  by c o l o n i a l  
law  w ou ld  u n d o u b te d ly  h ave  s lo w ed  th e  p r o c e s s  o f  i n s t i t u t i o n a l  u n i f i c a t i o n ,  f o r  th e y  w ould  have  w orked  to  th e  a d v a n ta g e  o f  l o c a l  e l i t e s  in  t h e i r  i n e v i t a b l e  s t r u g g l e  w ith  n a t i o n a l  a u t h o r i t y .  As i t  h a p p e n e d , r e v o l u t i o n a r y  e v e n ts  l e d  to  th e  d e s t r u c t i o n  o f  o ld  l o c a l  a u t h o r i t y  in  s e v e r a l  a r e a s ,  r e n d e r in g  th e  sy m b o lic  s u p p o r t  o f  th e  l e g a l  sy s tem  m e a n in g le s s .

I t  was a rg u e d  above t h a t  n a t i o n a l  l e a d e r s  w ere  n o t  b e n t  upon r a d i c a l  p o l i t i c a l  and s o c i a l  i n n o v a t io n .  But th e y  w ere c o n c e rn e d  w ith  th e  m o d e r n iz a t io n  o f  I n d o n e s ia ,  an id e a  w h ich  was v a r i o u s l y  i n t e r p r e t e d ,  b u t  w h ich  g e n e r a l l y  m eant becom ing  e c o n o m ic a l ly  and p o l i t i c a l l y  r a t h e r  more l i k e  th e  s t a t e s  o f  E u ro p e . M o reo v e r, th e  s t a r t  o f  th e  r e v o l u t i o n  a g a i n s t  th e  r e t u r n i n g  D utch  b ro u g h t  w i th  i t  a new s t r a i n  o f  e g a l i t a r i a n 
ism , w h ich  e v e n tu a l l y  d e c l in e d  b u t  a t  th e  tim e  h ad  c o n s i d e r a b l e  i n f l u e n c e . F u r th e r m o re ,  n a t i o n a l  l e a d e r s  in  th e  r e v o l u t i o n a r y  c a p i t a l  o f  Y o g y a k a r ta  w ere  co m m itted  to  u n i f y in g  th e  w ho le  c o u n t r y ,  w h ich  m eant 
t h a t  s t a t e  i n s t i t u t i o n s  had  to  be e x te n d e d  o u tw a rd s  and e s t a b l i s h e d  e v e ry w h e re  in  I n d o n e s ia .

In  J a v a  t h i s  was n o t  r e a l l y  much o f  a p ro b le m . The e s s e n t i a l  a d m i n i s t r a t i v e  m a c h in e ry  o f  th e  i s l a n d  had  lo n g  b een  i n t e g r a t e d  u n d e r 
D utch  r u l e .  In  th e  c a s e  o f  th e  c o u r t s ,  much o f  w hat h ad  to  be done by 
way o f  u n i f i c a t i o n  had  a l r e a d y  b een  ta k e n  c a r e  o f  d u r in g  th e  o c c u p a 
t i o n .  O nly  th e  k r a to n  c o u r t s  r e m a in e d - - t h e s e  had  a c t u a l l y  b een  r e v iv e d  by th e  c o l o n i a l  a d m i n i s t r a t i o n  to  m anage i n t e r n a l  d i s p u te s  o f  th e  r o y a l  h o u se s  o f  Y o g y a k a rta  and S u r a k a r t a .  They w ere  e a s i l y  a b o l i s h e d  by th e  
r e p u b l ic a n  g ov ern m en t in  m id -1 9 4 7 , a m a t te r  we w i l l  d i s c u s s  a g a in  s h o r t l y .

I t  was o u t s i d e  J a v a  w here  p ro b le m s  o f  u n i f i c a t i o n  w ere  m ost comp e l l i n g ,  and o v e r  t h e s e  th e  g o v e rn m en t in  Y o g y a k a rta  h ad  a lm o s t  no
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c o n t r o l .  R e p r e s e n t a t i v e s  o f  th e  R e p u b l ic  o f  I n d o n e s ia  i n  S u m a tra , S u la w e s i ,  K a lim a n ta n , and e ls e w h e re  w ere  o f t e n  s e l f - s e l e c t e d , w ith  
post hoc a p p o in tm e n ts  from  Y o g y a k a r ta .33 34 C om m unica tions w ere a t  b e s t  
i r r e g u l a r .  N e v e r t h e l e s s ,  u n i f y in g  te n d e n c ie s  w ere e v id e n t  in  a k in d  o f  tw o-w ay p r o c e s s .  On th e  one h and  th e  r e v o l u t i o n a r y  g ov ern m en t 
d e s i r e d  to  exp and  i t s  a u t h o r i t y  o u tw a rd s  v i a  i n s t i t u t i o n s  c o n s id e r e d  n a t i o n a l .  On th e  o th e r  h an d , in  some p la c e s  l o c a l  i n s t i t u t i o n s  w ere o v e r th ro w n  and r e p la c e d  by men who f o r  any  num ber o f  l o c a l  p o l i t i c a l  and r e v o l u t i o n a r y  r e a s o n s  so u g h t to  r e l a t e  th e m s e lv e s  to  n a t i o n a l  s y m b o ls .

A s t r i k i n g  i n s t a n c e  o f  th e  u s e s  and  c o m p l ic a t io n s  o f  s o c i a l  
m o b i l i z a t i o n  f o r  th e  e x p a n s io n  o f  n a t i o n a l  i n s t i t u t i o n s  was th e  f i n a l  d e m o l i t io n  o f  a d a t  c o u r t s  and th e  a d o p t io n  o f  n a t i o n a l  c o u r t s  in  N o rth  S u m atra  e a r l y  in  th e  r e v o l u t i o n .

P o l i t i c a l  c o n d i t i o n s  th ro u g h o u t  S u m atra  w ere in  c o n fu s io n  a f t e r  th e  J a p a n e s e  s u r r e n d e r .  Not o n ly  w ere R e p u b lic a n  o f f i c i a l s  in  th e  
m a jo r  c i t i e s  u n a b le  to  e x e r c i s e  r e a l  c o n t r o l  o v e r  th e  p o p u la t io n ,  b u t  t h e r e  was l i t t l e  c o n c e n t r a t e d  a u t h o r i t y  anyw here a t  a l l . 3^ in  Decem
b e r  1945 and J a n u a ry  1946 I s la m ic  g ro u p s  in  Aceh r o s e  a g a i n s t  th e  
u le e b a la n g  f a m i l i e s ,  e l i m i n a t i n g  a b o u t h a l f  th e  p e t t y  r u l e r s  in  th e  
r e g io n ,  a c c o rd in g  to  K ah in . B ut th e  b lo o d y  a c t i o n  was n o t  c a r r i e d  o u t 
in  th e  f i r s t  p la c e  u n d e r an I s la m ic  b a n n e r .  R a th e r ,  p a r t i c i p a n t s  w ere Mfreed o m  f i g h t e r s ” in  a t!p e o p le , s r e v o l u t i o n , ” and w ere s u p p o r te d  by 
th e  l o c a l  R e p u b lic a n  c o m m i t te e .35 Had th e  u le e b a la n g  in te n d e d  to  r e 
s t o r e  t h e i r  o ld  c o u r t s ,  w hich  had  n o t  b ee n  p o p u la r  b e f o r e  th e  w a r , th e  u p r i s i n g  n a t u r a l l y  p r e v e n te d  i t .  Even more q u e s t i o n a b l e  ” u lam a” moved 
i n t o  th e  lo w e s t  c o u r t s  c a r r i e d  o v e r  from  th e  o c c u p a t io n ,  much to  th e  
d ism ay  o f  j u s t i c e  o f f i c i a l s  in  M e d a n .36 But many o f  th e s e  ju d g e s  w ere

33. On the revo lu tionary  period , see e sp ec ia lly  George McT. Kahin, Nationalism and 
Revolution in Indonesia (Ithaca: Cornell U niversity  P ress, 1952), and Benedict R. 0 fG. Anderson, Java in a Time of Revolution (Ithaca: Cornell U niversity  P ress, 1972).

34. See Kahin, N ationalism , pp. 178 f f . ,  and H. Mohammed Said, "What was the 'S oc ia l Revolution of 1946' in  East Sumatra?" tra n s la te d  from the o rig in a l a r t ic l e  s e r ia liz e d  in  the Jak arta  d aily  Merdeka (February and March 1972) by Benedict Anderson and Toenggoel S iagian, Indonesia, No. 15 (April 1973), pp. 145-86.
35. Ib id . , p. 169.
36. By th is  time the rep resen ta tiv e  of the  n a tio n a l M inistry of Ju s tic e  in  North 

Sumatra was Mr. Hanafiah, Acehnese in  o rig in , who had been d irec to r of ju s t ic e  
in  Medan during the occupation. Much of my inform ation about revolu tionary  
events in  North Sumatra comes from him and o thers whom I interview ed in Medan during A pril 1960. Hanafiah went to  Aceh a f te r  the uprising  the re  to  find  
nearly  a l l  co u rts , secu lar and Islam ic a lik e , p resided over by a wide v a r ie ty  
of ulama. Only the former Tiho Hoin, which was to  become the b asis  fo r new 
na tio n a l cou rts , s t i l l  had judges with some p ro fession a l tra in in g . When the 
Japanese l e f t  Aceh, the ulama judges on the secu lar courts in s is te d  th a t  they 
would apply Acehnese law to  everyone. Concretely th is  meant, fo r example, 
th a t  ra th e r  harsh ru les  with resp ect to  such m atters as adu lte ry , broadly in te r 
p re ted  in some Acehnese c ir c le s ,  would be imposed on a l l  re s id en ts . This might 
have caused a g reat deal of tro u b le . As a way out of the problem--one example of many im aginative so lu tion s to  d i f f i c u l t i e s  a ris in g  from the establishm ent of new in s titu tio n s--H an a fiah  suggested th a t  when harsh crim inal sentences were
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e a g e r  f o r  o f f i c i a l  r e c o g n i t i o n ,  so  t h a t  few d i f f i c u l t i e s  a ro s e  l a t e r  in  t r a n s f o r m in g  th e  e x i s t i n g  c o u r t s  i n t o  n a t i o n a l  f i r s t - i n s t a n c e  c o u r t s  
(P e n g a d i la n  N e g e r i ) .

In  e a r l y  M arch 1946 a s i m i l a r l y  b r u t a l  u p r i s i n g  o c c u r r e d  in  E a s t  
S um atra  a g a i n s t  th e  s e v e r a l  s u l t a n a t e s  t h a t  had  r e ig n e d  in  th e  a r e a .  T hese s u l t a n s  had  l i t t l e  i d e n t i f i c a t i o n  w ith  many l o c a l  i n h a b i t a n t s  o f  
E a s t  S u m a tra , p a r t i c u l a r l y  th e  Karo and  S im elu ng un  B a tak  in la n d  from  th e  M alay a r e a s  on th e  c o a s t ,  and h ad  b ee n  c l o s e l y  a l l i e d  w ith  th e  D u tch . In  o r d e r  to  h ead  o f f  in  E a s t  S u m atra  w hat had  h ap p en ed  in  
A ceh , th e  s u l t a n s  h ad  a g r e e d ,  a t  a F e b ru a ry  1946 m e e tin g  w ith  R e p u b l i 
can  o f f i c i a l s ,  to  t u r n  o v e r  t h e i r  pow ers to  th e  new n a t i o n a l  g o v e rn m e n t. B ut v io l e n c e  b ro k e  o u t  anyw ay, p ro m o ted  by rum ors t h a t  th e  s u l t a n s  p la n n e d  to  h e lp  th e  D utch  r e t u r n .  The k i l l i n g ,  b u r n in g ,  and  l o o t in g  a re  s t i l l  rem em ber w ith  some h o r r o r ,  as w e l l  as e n th u s ia s m , in  E a s t  S u m a tra . The N a t i o n a l i s t  (PNI) and Com m unist (PKI) p a r t i e s  w ere i n 
v o lv e d  in  th e  u p r i s i n g ,  a s  w ere o th e r  d i s s a t i s f i e d  g ro u p s ,  in f lu e n c e d  p e rh a p s  by th e  r e c e n t  e v e n ts  in  A ceh , b u t  t h e r e  i s  no p o i n t  in  d i s c u s s in g  th e  com plex  p o l i t i c s  o f  th e  a f f a i r  h e r e ;  H. Mohammed S a i d f s i n t e r e s t i n g  a r t i c l e  i s  e n l i g h t e n i n g  on th e  s u b j e c t .  F or o u r p u rp o s e s  
w hat i s  im p o r ta n t  i s  t h a t  th e  l o c a l  c a u s e s  o f  th e  u p r i s i n g  w ere a r t i c u 
l a t e d  in  te rm s  o f  new n a t i o n a l  and  r e v o l u t i o n a r y  sy m b o ls . In  E a s t  S u m a tra , a s  in  A ceh , th e  a d a t  (b u t  n o t  th e  I s la m ic )  c o u r t s  o f  th e  
s u l t a n a t e s  h ad  a l r e a d y  b een  a b s o rb e d  by th e  u n i f i e d  j u d i c i a r y  o f  th e  o c c u p a t io n .  But th e  d e s t r u c t i o n  o f  th e  s u l t a n a t e s ,  w h ich  e l im in a t e d  
f o r e v e r  th e  a u t h o r i t a t i v e  b a s i s  o f  o ld e r  c u s to m a ry  i n s t i t u t i o n s ,  and 
th e  r e v o l u t i o n a r y  a p p e a l  to  n a t i o n a l  sy m b o ls , made i t  p o s s i b l e  to  e s t a b l i s h  n a t i o n a l  i n s t i t u t i o n s  w ith  r e l a t i v e  e a s e .

At th e  same t im e ,  a s  th e  f e r v o r  b e g in n in g  w ith  th e  Ms o c i a l  r e v o lu -  
t i o n n a g a i n s t  th e  s u l t a n a t e s  s p r e a d ,  th e  K aro B a ta k  a r e a  to  th e  w e s t 
b ro k e  o u t in  a s p i r i t  o f  r e v o l u t i o n a r y  d em o cracy . W h atev er c o u r t s  
e x i s t e d  t h e r e  w ere e l i m i n a t e d  and l o c a l  r e v o l u t i o n a r y  g ro u p s  dem anded 
t h a t  h e n c e f o r th  th e  p e o p le  s h o u ld  ch o o se  t h e i r  own ju d g e s .  New c o u r t s  w ere a c t u a l l y  s e t  up th r o u g h o u t  th e  a r e a - - o v e r  100 o f  them  a c c o rd in g  to  one s o u r c e - - w i th  ju d g e s  and p r o s e c u t o r s  s e l e c t e d  by l o c a l  r e v o l u t i o n a r y  l e a d e r s .  T hese l e a d e r s ,  and th e  ju d g e s  th e y  a p p o in te d ,  w ere  by a l l  a c c o u n ts  new p o l i t i c a l  e le m e n ts ,  c a s t  up by th e  r e v o l u t i o n  i t s e l f .  Som etim e in  m id -1946  a g ro u p  o f  th e  new ju d g e s  came to  Medan to  m eet w ith  H a n a f ia h ,  th e  r e p r e s e n t a t i v e  o f  th e  n a t i o n a l  M in i s t r y  o f  J u s t i c e .  They dem anded from  h i s  o f f i c i a l  a p p o in tm e n ts  as g o v e rn m en t ju d g e s .  On th e  a d v ic e  o f M in i s t e r  o f  J u s t i c e  S u s a n to ,  who h ap p en ed  to  be in  Medan a t  th e  t im e ,  H a n a f ia h  o f f e r e d  a p p o in tm e n ts  to  a b o u t h a l f  o f  th e s e  men, none o f  them  t r a i n e d  in  law . A bout tw e n ty  a c t u a l l y  r e c e iv e d  a p p o in t m en ts b e f o r e  th e  D utch  r e t u r n e d  to  assum e c o n t r o l  o v e r  th e  a r e a . 37 I t  
m ig h t h av e  b een  p o l i t i c a l l y ,  and p o s s i b l y  p h y s i c a l l y ,  d a n g e ro u s  to  r e f u s e  t h e i r  dem ands, b u t  th e  s i t u a t i o n  was a l t o g e t h e r  f a v o r a b le  f o r  
th e  e x p a n s io n  o f  n a t i o n a l  i n s t i t u t i o n a l  sy m b o ls . The tfp e o p l e Ts ju d g e s "

appealed to  the court in  Kutaradja, they should be sent to  the ap p e lla te  court 
in Medan. The ap p e lla te  court would then send word th a t  the cases were under 
consideration  and the accused persons should be re leased  pending f in a l  decision . T hereafter the case documents would simply be put aside and fo rg o tten .

37. A fter the t ra n s fe r  of sovereignty, these revolu tionary  judges demanded wages fo r 
the years they spent in the fo re s ts  following the Dutch re tu rn . P o l i t ic a l  d is 
c re tio n  f in a l ly  d ic ta ted  th a t they would be paid , and some were given jobs as 
c le rk s and the lik e  in f i r s t - in s ta n c e  cou rts .
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w an ted  o f f i c i a l  l e g i t i m a c y ,  and H a n a f ia h  r e p o r t e d l y  a sk e d  them  w h e th e r  th e y  w ere K aro ju d g e s  o r  ju d g e s  o f  th e  R e p u b lic  o f  I n d o n e s ia .  R e p u b lic  o f  I n d o n e s ia ,  th e y  r e p l i e d ,  and H a n a f ia h  c o u ld  th e n  fo l lo w  w ith  an  a d m o n it io n  t h a t  th e y  m ust t h e r e f o r e  a p p ly  th e  law o f  th e  R e p u b l ic ,  th e  l o g i c  o f  w hich  seem ed c l e a r  en o u g h . The same a p p ro a c h  was u sed  w ith  th e  u lam a ju d g e s  in  A c e h .38
S im i l a r  b u t  m ore m o d e ra te  d e v e lo p m e n ts  to o k  p la c e  in  T a p a n u l i .

H ere t h e r e  was no Ms o c i a l  r e v o l u t i o n "  o f  th e  s o r t  t h a t  o c c u r re d  in  
Aceh and  E a s t  S u m a tra , m a in ly  b e c a u s e  no d i s t i n c t  and i n s u l a t e d  r u l i n g  c l a s s ,  l i k e  th e  u le e b a la n g  and c o a s t a l  M alay s u l t a n s ,  e x i s t e d  among th e  C h r i s t i a n  Toba o f  th e  a r e a .  The p e t t y  r a j a  o f  T a p a n u l i  w ere bound to  th e  p o p u la t io n  by a g n a t i c  k in s h ip  t i e s ,  w h ich  l i m i t e d  th e  s t r a t i f i c a -  t o r y  gap b e tw een  r u l e r s  and r u l e d  and m i l i t a t e d  a g a i n s t  th e  e v o l u t i o n  o f  a r i g i d  c l a s s  i d e n t i f i c a t i o n  among th e  g o v e rn in g  e l i t e .  In  th e  n i n e t e e n t h  
c e n t u r y ,  d u r in g  th e  pidari [ p a d e r i ]  p e r io d  o f  i n t e r - v i l l a g e  w a r f a r e ,  th e  o r i g i n a l l y  k in s h ip - o r g a n i z e d  s o c i e t y  had  begun  to  assum e t e r r i 
t o r i a l  c h a r a c t e r i s t i c s  a t  th e  v i l l a g e  {huta) l e v e l .  D utch  r e o r g a n i z a t i o n s  c a r r i e d  t h i s  p r o c e s s  o f  change much f u r t h e r . 39 Thus th e  c u s to m 
a ry  c o u r t s  e s t a b l i s h e d  th e r e  by th e  c o l o n i a l  g o v e rn m e n t, p a r t i c u l a r l y  in  th e  1 9 3 0 * s, h ad  t e r r i t o r i a l  j u r i s d i c t i o n s .  They c o n s i s t e d  f i r s t  o f  a c o n c i l i a t i o n  body in  th e  v i l l a g e  (o r  kampung, a D utch  in n o v a t io n ,  
c o n s i s t i n g  o f  s e v e r a l  h u t a ) , a rapat keoil ( s m a ll  s e s s i o n s )  h ead ed  by th e  kepala negeri ( d i s t r i c t  c h i e f ) , and a rapat besar ( s u p e r io r  s e s 
s io n s )  c h a i r e d  by th e  l o c a l  D utch  C o n t r o le u r  w ith  s e v e r a l  k e p a la  n e g e r i  a s  member ju d g e s .  The a u t h o r i t y  o f  v i l l a g e  l e v e l  r a d j a  and d i s t r i c t  
c h i e f s  h ad  b egun  to  d e c l i n e ,  a c c o rd in g  t o  V ergouw en, u n d e r  th e  im p ac t 
o f  a g ro w ing  D u tc h -s p o n s o re d  B a ta k  b u r e a u c r a c y  w ith  a w ide v a r i e t y  o f  
w e l f a r e  and o th e r  f u n c t i o n s .  I t  was th e s e  a d m i n i s t r a t o r s  who f i r s t  r e p la c e d  D utch  o f f i c i a l s  on th e  h i g h e s t  a d a t  c o u r t s  i n c o r p o r a t e d  i n t o  th e  o c c u p a t io n  j u d i c i a r y ,  b u t  th e n  w ere  f o r c e d  to  le a v e  a g a in .  Many 
r a j a  and  k e p a la  n e g e r i ,  h o w ev er, had  re m a in e d  on th e  c o u r t s  th r o u g h o u t  th e  o c c u p a t io n ,  and i t  i s  l i k e l y  t h a t  when th e  o c c u p a t io n  ended  
th e y  assum ed  t h a t  t h e i r  c o n t r o l  o f  th e  c o u r t s  w ould  c o n t in u e .  But 
some o v e r f lo w  o f  th e  r e v o l u t i o n a r y  a c t i v i t y  in  E a s t  S u m atra  e n te r e d  T a p a n u l i ,  p a r t l y  by way o f  p a r a - m i l i t a r y  b an d s ( lasykar) t h a t  had  
moved in l a n d  from  th e  c o a s t .  A p p a re n t ly  th e s e  g ro u p s  w ere q u ic k ly  b o t t l e d  u p , b u t  th e y  c o n t r i b u t e d  to  th e  g ro w ing  t e n s i o n  o f  p o l i t i c s  in  
T a p a n u l i .  R e v o lu t io n a r y  c o n d i t io n s  e n c o u ra g e d  c h a l le n g e s  to  th e  a u t h o r i t y  o f  th e  o ld  l e a d e r s h ip  g ro up  o f  th e  a r e a .  Not much b lo o d  was s p i l l e d ,  b u t  th e  r a j a  and k e p a la  n e g e r i  beg an  to  move a s id e  b e f o r e

38. In f a c t ,  of course, most of the new judges had l i t t l e  or no knowledge of formal 
law, and when they were to ld  what i t  was with respect to  various m atters they 
sometimes reb e lled  against i t ,  in s is t in g  th a t local law --the adat, or "people*s law"--would be applied . For example, when the ev iden tiary  requirements of the procedural code (Rechtsreglement Buitengewesten) concerning accusations of adul
te ry  were explained to  judges in  Aceh, they proposed to  c rea te  a new law; i t  was f in a l ly  agreed th a t th a t would not be possib le  in  the u n ita ry  s ta te ,  so 
they simply ignored the formal ru le s . But regard less of the ru le s  applied  in  cou rt, decisions were made in the name of the  new s ta te ,  crea ting  symbolic 
t i e s .

39. See J .  C. Vergouwen, The Social O rganization and Customary Law of the Toba 
Batak of Northern Sumatra (The Hague: N ijh o ff, 1964), pp. 127 f f . ,  and Clark E. 
Cunningham, The Postwar Migration of the Toba-Bataks to  East Sumatra (New Haven: 
Yale U niversity , Southeast Asia S tudies, C ultural Report S eries , 1958), pp.33-39 fo r a d iscussion  of past and p resen t v illag e  organ ization .
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th e  p r e s s u r e  o f  n e w ly -o rg a n iz e d  g ro u p s  t h a t  i d e n t i f i e d  th e m s e lv e s  w ith  th e  r e v o l u t i o n  and i t s  e g a l i t a r i a n  a p p e a ls .  The end r e s u l t  was t h a t  
th e  o ld  a d a t  c o u r t s ,  from  th e  v i l l a g e  l e v e l  u p w a rd s , l o s t  w h a te v e r  
t r a d i t i o n a l  b a s i s  o f  a u t h o r i t y  re m a in e d  to  them . The c o u r t s  d id  c o n t in u e  f o r  a w h i le  d u r in g  th e  r e v o l u t i o n ,  f r e q u e n t l y  w ith  new r e v o l u 
t i o n a r y  ju d g e s .  B ut f o r  l e g i t im a c y  th e s e  ju d g e s  c o u ld  h a r d ly  a p p e a l  to  t r a d i t i o n  o r  to  k i n s h i p .  Such a u t h o r i t y  as th e y  had  d ep en d ed  upon 
an a p p e a l  to  th e  r e v o l u t i o n ,  and th ro u g h  th e  r e v o l u t i o n  to  th e  new 
n a t i o n a l  R e p u b l ic .  The way had  th u s  b een  c l e a r e d  f o r  th e  e s t a b l i s h m ent o f  n a t i o n a l  c o u r t s .

In  th e  m ean tim e , d u r in g  1946 , R e p u b lic a n  a d m i n i s t r a t i v e  o f f i c i a l s  
and th e  few  n a t i o n a l  ju d g e s  who had  b ee n  a p p o in te d  in  N o rth  S um atra  w ere e a g e r  to  h a s te n  th e  a b o l i t i o n  o f  th e  o ld  c u s to m a ry  c o u r t s . 1+0 In  
T a p a n u l i ,  f o r  e x a m p le , th e  t i t l e  o f  g o v ern m en t c o u r t  (P e n g a d i la n  
N e g e r i)  was im posed  upon th e  r a p a t  b e s a r  even  b e f o r e  t h e s e  a d a t  c o u r t s  had  b een  a l t e r e d  in  any o th e r  way. N e a r ly  a l l  t h e s e  o f f i c i a l s  o f  th e  r e v o l u t i o n a r y  g o v e rn m en t b e lo n g e d  to  th e  s m a ll  b u t  g row ing  g ro up  o f  e d u c a te d  u rb a n  p r o f e s s i o n a l s  f o r  whom th e  o ld  r u r a l  c u l t u r e  and t r a d i 
t i o n a l  i n s t i t u t i o n s  w ere  n e i t h e r  im p e r a t iv e  n o r m a rv e lo u s ;  on th e  c o n t r a r y ,  th e y  w ere " p r i m i t i v e . "  D urin g  th e  l a t e  c o l o n i a l  p e r io d  some o f  
th e s e  men had  a l r e a d y  e x p re s s e d  t h e i r  d i s d a i n ,  a s  p r o f e s s i o n a l  la w y e r s ,  f o r  th e  a d a t  c o u r t s ,  whose j u d g e s ,  th e y  a rg u e d , w ere u n c o n t r o l l e d  and 
a r b i t r a r y .  They te n d e d  to  f a v o r  l e g a l  " m o d e r n i z a t i o n .” I t  was th e s e  men who r a p i d l y  i d e n t i f i e d  w ith  th e  r e v o l u t i o n  and w ith  th e  new s t a t e ,  w h i le  many t r a d i t i o n a l  l e a d e r s  w ere n o t  n o t i c e a b l y  e n t h u s i a s t i c  a b o u t 
e i t h e r .  T h ere  w as, in  e f f e c t ,  an i m p l i c i t  s t r u g g l e  b e tw een  u rb an  and 
r u r a l  l e a d e r s h i p s ,  w i th  a l l  th e  a t t a c h e d  c o n n o ta t io n s  o f  "m odern" 
v e r s u s  " t r a d i t i o n a l "  and  so on.

In  any e v e n t ,  in  l a t e  1946 H a n a f ia h  co n v en ed  a c o n fe re n c e  a t  Pema- 
ta n g  S i a n t a r ,  n o t  f a r  from  M edan, o f  n a t i o n a l  g o v ern m en t ju d g e s  from  
a l l  o v e r  S u m a tra , p a r t l y  in  o r d e r  to  g e t  some p i c t u r e  o f  w hat was h a p p e n in g . The c o n fe re n c e  d e c id e d  inter alia t h a t  c u s to m a ry  c o u r t s  s h o u ld  
be a b o l i s h e d  e v e ry w h e re  and  r e p la c e d  by new n a t i o n a l  c o u r t s .  T h is  b e came R e p u b lic a n  p o l i c y  f o r  a l l  o f  S u m atra  u n t i l  th e  D utch r e t u r n e d  in  
m id -1 9 4 7 . Where th e  D utch  d id  n o t  r e - e s t a b l i s h  c o n t r o l ,  a s  in  Aceh 
and T a p a n u l i ,  th e  c u s to m a ry  c o u r t s  re m a in e d  a b o l i s h e d .  T h is  was a l s o  
t r u e  o f  E a s t  S u m a tra , w here  no b a s i s  e x i s t e d  f o r  r e i n s t a t i n g  th e  o ld  c u s to m a ry  c o u r t s  a f t e r  th e  s u l t a n a t e s  had  b een  c ru s h e d . I n s t e a d ,  in  E a s t  S um atra  as in  o th e r  a r e a s  o f  th e  c o u n t r y ,  th e  r e t u r n i n g  D utch  
a d m i n i s t r a t i o n  c r e a t e d  u n i f i e d  c o u r t s  f o r  a l l  p o p u la t io n  g ro u p s  ( land- 
gereeht nieuwe stijl) .  W hether o r  n o t  t h e r e  w ere o th e r  c o n s i d e r a t i o n s  b e h in d  t h i s  p o l i c y ,  i t  was p ro b a b ly  m ost c o n v e n ie n t  f o r  th e  D utch  to  e s t a b l i s h  u n i f i e d  c o u r t s ,  b o th  b e c a u s e  t h e r e  w ere n o t  enough  p e r s o n n e l  to  s t a f f  th e  p l e t h o r a  o f  c o u r t s  t h a t  had  e x i s t e d  b e f o r e  th e  w ar and 
b e c a u s e  r e c o n s t r u c t i n g  a p l u r a l  j u d i c i a l  sy s tem  m ig h t h ave added  one more i s s u e  o f  c o n f l i c t .  In  S o u th  S u m a tra  and  e ls e w h e r e ,  h o w ev er, w here  
c u s to m a ry  c o u r t s  had  n o t  y e t  b een  e l i m i n a t e d  e n t i r e l y  b e f o r e  th e  D utch  r e t u r n e d ,  th e  D utch  a t te m p te d  to  s t r e n g t h e n  them , w h ich  m eant s t r e n g t h e n in g  e x i s t i n g  l o c a l  r u l i n g  g ro u p s . The a d m i n i s t r a t i o n  even  c r e a t e d  a 
new a d a t  a p p e a ls  i n s t a n c e  (rapat tinggi) in  S o u th  S um atra  t h a t  re m a in e d  
in  o p e r a t io n  u n t i l  1 9 6 0 .1+1 40 41

40. These included not only Mr. Hanafiah in  Medan, but also  Mr. S ilito n g a , a Toba 
Batak, who became M inistry  of Ju s tic e  rep re sen ta tiv e  fo r North Tapanuli, and 
judges Rem and S iregar in the c ity  of Sibolga on the west coast of Tapanuli. 
All were tra in ed  in law.

41. No d e ta iled  a tte n tio n  w ill be paid here to  the ju d ic ia l  arrangements of Dutch- 
occupied te r r i to r y  during the rev o lu tio n ; they are not e sse n tia l to  our
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To r e t u r n  to  Y o g y a k a r ta , th e  n a t i o n a l  R e p u b lic a n  g o v ern m en t d id  
l i t t l e  w i th  r e s p e c t  to  j u d i c i a l  o r g a n i z a t i o n  in  1946. O nly in  1947 
and 1948 d id  j u s t i c e  o f f i c i a l s  b e g in  to  o r d e r  t h e i r  th o u g h ts  a b o u t 
n a t i o n a l  j u d i c i a l  i n s t i t u t i o n s .  In  F e b ru a ry  1947 th e y  p ro m u lg a te d  a new law  on th e  o r g a n i z a t io n  and p ow ers o f  th e  Suprem e C o u rt (Mahkamah 
Agung) and th e  C h ie f  P u b l ic  P r o s e c u t io n  (K e d ja k sa a n  A g u n g ) .42 The 
c l a r i f i c a t i o n  o f  th e  new law  made i t  a b s o l u t e l y  c l e a r  t h a t  th e  g o v e rn 
m ent in te n d e d  to  c o n s t r u c t  a u n i f i e d  c o u r t  sy s tem  as p a r t  o f  th e  e f 
f o r t  to  u n i f y  th e  s t a t e .  S e v e ra l  m onths l a t e r ,  in  A ug ust 1 94 7 , a 
se c o n d  law  a b o l i s h e d  th e  c u s to m a ry  c o u r t s  o f  th e  fo rm e r s e l f - g o v e r n in g  
a r e a s  o f  J a v a  and  S u m a t r a .43 J u s t i c e  o f f i c i a l s  in  S u m atra  had  w an ted  
su ch  a law , t o  g iv e  n a t i o n a l  l e g i t im a c y  to  w hat h ad  a l r e a d y  h ap p en ed  in  Aceh and E a s t  S u m a tra . In  f a c t ,  th e y  w an ted  a new law  d o in g  away w ith  a d a t  c o u r t s  th r o u g h o u t  I n d o n e s ia ,  n o t  o n ly  th e  s o - c a l l e d  s e l f -  
g o v e rn in g  a r e a s  o f  J a v a  and S u m a tra . T h is  w ould  h av e  v a l i d a t e d  th e  a l l - S u m a t r a  p o l i c y  e s t a b l i s h e d  by th e  P em atang  S i a n t a r  c o n fe re n c e  and  
e x te n d e d  i t  to  a l l  o f  I n d o n e s ia .  But w h i le  n a t i o n a l  l e a d e r s  had  no qualm s a b o u t c h a l l e n g in g  o ld  r o y a l t y ,  o b v io u s ly  in  d e c l in e  anyway and ru n n in g  a g a i n s t  th e  g r a in  o f  r e v o l u t i o n a r y  e g a l i t a r i a n  sy m b o ls , p o l i t i c a l  c o n d i t i o n s  i n  o th e r  p a r t s  o f  th e  c o u n tr y  w ere  l e s s  c l e a r  and  t h e r e f o r e  more d e l i c a t e .  Even th e  s e l f - g o v e r n i n g  a r e a s  o f  K a lim a n ta n , S u la w e s i ,  and  N u s a te n g g a ra  w ere l e f t  a lo n e  f o r  th e  t im e  b e i n g . 44

an a ly s is . In genera l, however, the Dutch took over the unifying innovations of both the occupation and the Republic of Indonesia. In the federa l s ta te s  c re 
ated by the Dutch adm in istra tio n , ju d ic ia l  organization  followed a u n ified  model, though some customary courts were l e f t  in  operation  and p ro tec ted . For 
a d iscussion  of the formal aspects of ju d ic ia l  change in D utch-controlled areas, 
see A. Arthur S c h ille r , The Formation of Federal Indonesia 1945-1949 (The Hague 
and Bandung: van Hoeve, 1955), pp. 308-36, and Tresna, P erad ilan , pp. 82-85. In 
South Sumatra during the occupation a kind of rapat t in g g i also  ex is ted , but i t  
was the Dutch model th a t was re ta in ed  a f te r  1950. I t  w ill be discussed fu rth e r 
below.

42. Undang-Undang (Law) 7/1947, February 27, 1947, in  Koesnodiprodjo, Himpunan,1947, pp. 14-18. The f i r s t  a r t ic l e  of the law, in d ica tin g  the existence of the Mahkamah Agung and Kedjaksaan Agung, was declared re tro a c tiv e  to  August 17,1945, the date of the Proclamation of Independence. The law was exceedingly 
b r ie f ,  with only six  a r t ic le s  on the au th o rity  and re s p o n s ib il i t ie s  of the two in s t i tu t io n s .  The c o n s titu tio n  of 1945 had provided fo r a Supreme Court, but not the prosecu tion , though both bodies were in  existence almost from the beginning.

43. Undang-Undang 23/1947, August 29, 1947, in  Koesnodiprodjo, Himpunan, 1947, pp. 88-91. The c la r i f ic a t io n  of the s ta tu te  ind icated  fo rc e fu lly  th a t the re  was no need to  ask the perm ission of the p rinces (of Java) to  abolish  th e ir  co u rts , 
but th a t they were consulted anyway. There were, of course, no such con su lta 
tio n s  in Sumatra. Javanese Republican o f f ic ia ls  f e l t  ra th e r  c lo se r to  and had 
more respect fo r Javanese ro y a lty  than did ou ter is lan d  Republicans fo r th e ir  
loca l a r is to c ra c ie s . The in te rn a l court of the minor royal lin e  in  Yogyakarta, the Pakualaman, had already been abolished in  1908, a t  the request of the re ig n 
ing p rin ce , so only the remaining three--tw o  in  Surakarta and one in  Yogyakarta --had to  be got r id  o f.

44. I t  i s  d i f f i c u l t  to  obtain  m ateria l on ju d ic ia l  developments in Kalimantan, Sulawesi, and o ther is lan ds during the rev o lu tio n , but fo r South Sulawesi a t  le a s t  
the re  is  some evidence th a t local ru le rs  who did not jo in  the revolu tion  were 
pushed aside while o thers v o lu n ta rily  gave up th e ir  con tro l over customary 
cou rts .
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R e p u b lic a n  o f f i c i a l s  i n  th e  r e v o l u t i o n a r y  c a p i t a l  w ere  th e m s e lv e s  
i n t e r e s t e d  in  e l i m i n a t i n g  th e  i n t e r n a l  c o u r t s  o f  th e  p r i n c e l y  s t a t e s  
o f  Y o g y a k a r ta  and  S u r a k a r t a .  Law yers i n  th e  M in i s t r y  o f  J u s t i c e  r e 
g a rd e d  th e  r o y a l  j u d i c i a r i e s  as a n a c h r o n i s t i c  i n  a m odern  s t a t e .  But in  a d d i t i o n  th e  S u r a k a r t a  p r i n c e s  ( th e  S usuhunan  and th e  M angkunegoro) w ere p o l i t i c a l l y  s u s p e c t  in  R e p u b lic a n  c i r c l e s ,  and  in  1946 th e  S u su 
hunan  had  become th e  o b j e c t  o f  p o l i t i c a l  a t t a c k  by young R e p u b lic a n  
s o l d i e r s . 45 The S u r a k a r t a  p r i n c e s  w ere so on  f o r c e d  to  s u r r e n d e r  n e a r l y  
a l l  o f  t h e i r  a u t h o r i t y  to  th e  n a t i o n a l  g o v e rn m e n t. The S u l ta n  o f  
Y o g y a k a rta  (Hamengkubuwono IX ) , h o w ev er, had  e n t h u s i a s t i c a l l y  j o in e d  th e  c a u s e  o f  in d e p e n d e n c e  and a g re e d  t h a t  th e  r o y a l  c u s to m a ry  c o u r t s  s h o u ld  be done away w i th .

The c l a r i f i c a t i o n  o f  th e  law  t h a t  a b o l i s h e d  a d a t  c o u r t s  in  J a v a  and S u m atra  r e a f f i r m e d  th e  p o l i c y  o f  u n i f i c a t i o n  in  v e ry  s t r o n g  te r m s . R e f e r r in g  to  th e  c o l o n i a l  d i s t i n c t i o n  b e tw ee n  g o v e rn m en t j u s t i c e  and t h a t  o f  th e  s e l f - g o v e r n in g  a r e a s ,  th e  c l a r i f i c a t i o n  s t a t e d :
The Government of the Republic of Indonesia is  not a t a l l  merely 

the successor of the  N etherlands-Indies A dm inistration. . . . The Republic of Indonesia is  a S ta te  which we, the whole Indonesian people, have estab lish ed  together as a u n ited  and sovereign S ta te .I t s  Government con sis ts  of our own people. . . . The ju s t ic e  estab 
lished  throughout our S ta te  fo r a l l  c it iz e n s  (including those liv ing  
in sp ec ia l regions [ i . e . ,  the  former self-govern ing  areas]) is  ju s t ic e  ,fin the name of the Republic of Indonesia .11 Nor is  th a t  ju s t ic e  lim ited  by the  existence of various reg ions, and i t  would not be 
appropriate  to  d iv ide i t  up in to  so many "sfe ren  van rechtspraak"
[areas of independent adm in istra tion  of ju s t ic e ,  as in the  colony].From the beginning i t  has been the re sp o n s ib il i ty  of the  cen tra l 
Government to  adm inister ju s t ic e ,  as intended by a r t ic le  24 of the C on stitu tion .

T hese  w ere th e  e x p r e s s  i d e a l s  o f  th e  in d e p e n d e n c e  m ovem ent, now s t a t e d  
s p e c i f i c a l l y  w ith  r e s p e c t  to  j u d i c i a l  o r g a n i z a t i o n .  The u rg e  to  
n a t i o n a l  u n i t y  was r e f l e c t e d  s i m i l a r l y  i n  n e a r l y  e v e ry  o th e r  k in d  o f  
p u b l i c  o r g a n i z a t i o n a l  and  sy m b o lic  a c t i v i t y  from  th e  tim e  o f  th e  r e v o 
l u t i o n .

The n e x t  m a jo r  s t e p  to w a rd  j u d i c i a l  u n i f i c a t i o n  d u r in g  th e  r e v o l u t i o n  was th e  p ro m u lg a t io n  o f  a new s t a t u t e  on j u d i c i a l  o r g a n i z a t io n  in  Ju n e  1 9 4 8 .46 I t  n e v e r  w en t i n t o  e f f e c t  b e c a u s e  th e  D utch  army to o k  Y o g y a k a r ta ,  and new law s w ere  l a t e r  d r a f t e d  a f t e r  th e  t r a n s f e r  o f  s o v e r e i g n t y .  But th e  b a s i c  id e a s  (an d  a s p i r a t i o n s  o f  law  l e a d e r s )  b e h in d  a n a t i o n a l  c o u r t  sy s tem  had  b een  w orked  o u t by t h i s  t im e  and w ere i n c o r p o r a t e d  i n t o  th e  new law . The u n i f i c a t i o n  o f  c o u r t s  a c h ie v e d  by th e  o c c u p a t io n  was r e t a i n e d ,  b u t  th e  j u d i c i a l  h i e r a r c h y  was s i m p l i f i e d .  The c o l o n i a l  d i s t r i c t s g e r e c h t  and r e g e n t s c h a p s g e r e c h t  i n  J a v a ,  and s i m i l a r  lo w - l e v e l  c o u r t s  e ls e w h e re  t h a t  th e  J a p a n e s e  had  r e t a i n e d ,  w ere e l i m i n a t e d .  T h is  made p e rm a n e n t th e  J a p a n e s e  p o l i c y  o f  s e p a r a t 
in g  e x e c u t iv e  and  j u d i c i a l  f u n c t i o n s  by m e re ly  a b o l i s h i n g  th o s e  c o u r t s  
t r a d i t i o n a l l y  c o n t r o l l e d  by th e  b u r e a u c r a c y .  I t  was e a s i l y  accom p l i s h e d  b e c a u s e  th e  p a n g re h  p r a j a ,  now renam ed  pamong praja, th e

45. See Kahin, N ationalism , pp. 185 f f . ,  and Anderson, Java , pp. 351 f f .
46. Undang-Undang 19/1948, June 8, 1948, in  Koesnodiprodjo, Himpunan, 1958, pp. 

62-74.
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r e g io n a l  b u r e a u c r a t i c  arm o f  th e  c e n t r a l  g o v e rn m e n t, had  begun to  
w eaken d u r in g  th e  o c c u p a t io n  and i t s  d e c l in e  c o n t in u e d  d u r in g  th e  r e v o 
l u t i o n .  O nly t h r e e  j u d i c i a l  l e v e l s  w ere  r e c o g n iz e d  in  th e  new law : 
th e  P e n g a d i la n  N e g e r i  ( f i r s t  i n s t a n c e ) , P e n g a d i la n  T in g g i  ( a p p e a l s ) , 
and Mahkamah Agung (Suprem e C o u r t ) . T h ese  h av e  re m a in e d  to  th e  p r e s e n t .

The g ro w in g  com m itm ent o f  M in i s t r y  o f  J u s t i c e  la w y e rs  to  c o m p le te  u n i f i c a t i o n  o f  th e  j u d i c i a l  sy s tem  i s  i n d i c a t e d  by s e v e r a l  o th e r  a r t i 
c l e s  o f  th e  1948 law  t h a t  d e s e rv e  b r i e f  m e n t io n .47 No c u s to m a ry  c o u r t s  
w ere  p ro v id e d  f o r  in  th e  law , im p ly in g  t h e i r  a b o l i t i o n  w here t h a t  had  n o t  a l r e a d y  b een  a c h ie v e d  by p r e v io u s  l e g i s l a t i o n . 48 M in i s t r y  o f  J u s t i c e  o f f i c i a l s  no lo n g e r  f e l t  so  c a u t io u s  when p la n n in g  th e  f u t u r e  
s t a t e .  But th e  i m p l i c i t  a b o l i t i o n  o f  a d a t  c o u r t s  was q u a l i f i e d  ( in  a r t i c l e  10) by th e  p r o v i s i o n  t h a t  w here  th e  ffl i v i n g  law  o f  s o c i e t y 11 i n d i c a t e s  t h a t  c e r t a i n  c o n f l i c t s  and c r im e s  s h o u ld  be h e a rd  and d e 
c id e d  by th o s e  who e x e r c i s e  a u t h o r i t y  in  t h a t  s o c i e t y ,  t h e s e  a u t h o r i t i e s  s h o u ld  c o n t in u e  to  d e c id e  su ch  c a s e s .  The v ague  la n g u a g e  i s  s i g n i f i c a n t ,  i n d i c a t i n g  a num ber o f  w o r r ie s  b e g in n in g  to  b u rd e n  j u s t i c e  o f f i c i a l s  and a l s o  some em erg in g  p o l i t i c a l  c o n f l i c t s .  F o r one t h i n g ,  M in i s t r y  o f  J u s t i c e  l e a d e r s  r e c o g n iz e d  t h a t  a c t u a l l y  a b o l i s h i n g  a d a t  c o u r t s ,  o r  w eak en in g  th e  l o c a l  r u l i n g  g ro u p s  t h a t  c o n t r o l l e d  th em , 
m ig h t be more d i f f i c u l t  th a n  s im p ly  com manding i t ;  so th e y  had  to  p r o v id e  f o r  su ch  l e g a l  p r o c e s s  w i t h o u t ,  h o w e v e r, g r a n t i n g  i t  any m ore a u t h o r i t y  th a n  was a b s o l u t e l y  n e c e s s a r y .  By r e f u s i n g  to  u se  th e  te rm  " a d a t  c o u r t s , "  th e  d r a f t e r s  o f  th e  law  no d o u b t hoped  to  d im in is h  t h e i r  
l e g i t im a c y  and r e n d e r  them  t h a t  much l e s s  p e rm a n e n t. In  o r d e r  to  c r e 
a te  a s  many a v e n u e s  as p o s s i b l e  away from  l o c a l  a u t h o r i t i e s  to w a rd s  
n a t i o n a l  i n s t i t u t i o n s ,  th e  se c o n d  p a r a g r a p h  o f  th e  same a r t i c l e  p r o v id e d  t h a t  n o th in g  s a i d  in  th e  f i r s t  p a r a g r a p h  s h o u ld  p r e v e n t  l i t i g a n t s  
from  b r in g in g  t h e i r  c a s e s  to  r e g u l a r  g o v e rn m en t c o u r t s ,  b e f o r e  o r  a f t e r  a d e c i s i o n  had  b een  r e n d e re d  by l o c a l  a u t h o r i t i e s .  N a t io n a l  j u s t i c e  
o f f i c i a l s  w ere  d e v e lo p in g  a k in d  o f  g r a d u a l i s t  s t r a t e g y ,  a lo n g  w ith  
m ore a b r u p t  a p p ro a c h e s ,  f o r  d e a l in g  w ith  l o c a l  pow er o u t s i d e  o f  J a v a . 49

47. The M inister of Ju s tic e  during most of the  years of revo lu tion  was Mr. Susanto 
T irtop rodjo , a ra th e r  e ld e rly  o f f ic ia l  known fo r h is  adm in istra tive  a b i l i t i e s .  
Years la te r ,  a f te r  a time as a diplom at, he became chairman of the I n s t i tu te  fo r the Development of N ational Law. He was a lso  the e ld e r b ro ther of Wirjono Pro- djodikoro, second Chairman of the Supreme Court. P rofessor Supomo had been the 
f i r s t  M inister o f Ju s tic e  a f te r  the Proclamation of Independence, but soon was dropped from the cabinet by Prime M inister S ja h rir  in favor of Mr. Suwandi, a respected  notary  associa ted  with S ja h r i r fs own p o l i t i c a l  and in te l le c tu a l  c ir c le .  Susanto succeeded Suwandi. C ontinuity  in  the m in is try , as well as considerable d rive , was len t by Mr. Besar Martokusumo, sec re ta ry -genera l of the m in istry  u n t i l  1959. The f i r s t  Indonesian p riv a te  advocate, and a successful one, Mr. Besar was highly respected  by p ro fessio n a l lawyers, fo r whom he was an important lin k  with the m in istry . The top leadersh ip  of the M inistry of Ju s tic e  has been la rge ly  Javanese since the rev o lu tio n , more so perhaps than most m in is tr ie s , because of the domination of the  law professions by Javanese.

48. The 1948 law recognized th ree  spheres of government ju s t ic e :  general, adminis
t r a t iv e ,  and m ilita ry . Of these the s ta tu te  provided only fo r general ju s t ic e ,  which was to  con sist of a s ing le  ju d ic ia l  h ierarchy. This excluded not only 
adat but a lso  Islam ic courts. See a r t ic le s  6 and 7 of Law 19/1948.

49. For M inistry  of Ju s tic e  o f f ic ia ls  the primary concern of u n ific a tio n  was the 
outer is lan d s , which Javanese leaders tended to  regard with anxious d isd a in . 
Among other m atte rs , they feared th a t  government judges outside of Java might
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A se c o n d  p ro b lem  was becom ing  ev en  m ore c o m p e llin g  and c e r t a i n l y  

more com plex . The " l i v i n g  law  o f  s o c i e t y "  fo rm u la ,  w h i le  i t  seem ed on 
th e  s u r f a c e  to  in v o lv e  o n ly  th e  p ro b lem  o f  l o c a l  a d a t ,  a c t u a l l y  m asked an i n c r e a s i n g l y  t e n s e  i s s u e  b e tw een  th o s e  who c o n t r o l l e d  th e  new n a 
t i o n a l  gov ern m en t and  th e  f o r c e s  o f  I s la m . I s la m ic  l e a d e r s  f a v o re d  th e  " l i v i n g  law " c o n c e p t  b e c a u s e  i t  w o u ld , th e y  assu m ed , p e r m i t  r e c o g n i t i o n  o f  th e  e x t e n t  to  w h ich  p e o p le  a c t u a l l y  fo l lo w e d  I s la m ic  law  
r a t h e r  th a n  a n c i e n t  l o c a l  c u s to m a ry  r u l e s .  C o lo n ia l  a d a t - l a w  d o c t r i n e  
h e ld  t h a t  I s la m ic  law  r u l e s  c o u ld  be r e c o g n iz e d  o n ly  to  th e  e x t e n t  t h a t  th e y  h ad  b ee n  a b s o rb e d  by and had  become p a r t  o f  l o c a l  a d a t  law , w h ich  
f a v o r e d  l o c a l  t r a d i t i o n a l  a u t h o r i t y  a g a i n s t  I s la m ic  c h a l l e n g e s .  " L iv in g  law " c o u ld  be e i t h e r  I s la m ic  o r  a d a t .  B ut j u s t i c e  o f f i c i a l s - -  
l a r g e l y  J a v a n e s e  p r i y a y i ,  o p p o sed  to  p o l i t i c a l  Is la m  and co m m itted  to  c o n c e p ts  o f  s e c u l a r  law  and th e  s e c u l a r  s t a t e - - w e r e  a l s o  w i l l i n g  to  
l i v e  w ith  th e  " l i v i n g  law " n o t i o n .  I t  o f f e r e d  them  two k in d s  o f  a d v a n 
t a g e s .  On th e  one h a n d , i t  opened  up c o n c e p tu a l ly  th e  p e r s p e c t i v e  on l o c a l  c u s to m a ry  law  and i n s t i t u t i o n s ,  r e n d e r in g  them  l e s s  im p e rv io u s  to  change  and o u t s i d e  i n f l u e n c e .  On th e  o th e r  h a n d , " l i v i n g  law " c o u ld  be u se d  a s  w e l l  a s  a d a t  a s  an a n t i - I s l a m i c  sy m b o l. I t  l e f t  an o p e n in g  - - o n e  t h a t  was in  f a c t  u s e d - - f o r  a t a c i t  a l l i a n c e  b e tw een  n a t i o n a l  and t r a d i t i o n a l  l o c a l  pow er a g a i n s t  I s la m . W hile  th e  n a t i o n a l  g o v ern m en t d id  w hat i t  c o u ld  to  e x te n d  i t s  own in f lu e n c e  a t  th e  e x p e n se  o f  l o c a l  a u t h o r i t y ,  a t  th e  same tim e  n a t i o n a l  i n s t i t u t i o n s ,  th e  j u d i c i a r y  f o r  o n e , to o k  o v e r  th e  s t r u g g l e  o f  l o c a l  a d a t  a g a i n s t  I s la m .

Is la m  was p o w e rfu l  n a t i o n a l l y ,  w h i le  by i t s  n a t u r e  a d a t  c o u ld  be p o w e rfu l o n ly  l o c a l l y .  Thus i t  was e a s i e r  to  a b o l i s h  a d a t  c o u r t s  th a n  
' s la m ic  c o u r t s .  But th e  M in i s t r y  o f  J u s t i c e  t r i e d .  In  th e  1948 law  a d i s t i n c t  s p h e re  o f  I s la m ic  j u s t i c e  was n o t  m e n tio n e d  a t  a l l .  R a th e r  
th e  s t a t u t e  p ro v id e d  t h a t  in  c a s e s  b e tw een  I s la m ic  l i t i g a n t s  o v e r  i s su e s  to  w h ich  I s la m ic  law  a p p l i e d ,  th e  f i r s t  i n s t a n c e  and a p p e l l a t e  c o u r t s  w ould  s i t  w i th  a M uslim  c h a irm a n  and two ju d g e s  e x p e r t  in  I s 
la m ic  law  ( a r t i c l e s  35 and 4 5 ) .  I t  i s  u n l i k e l y  t h a t  M in i s t r y  o f  J u s 
t i c e  o f f i c i a l s  c o n s u l t e d  w ith  l e a d e r s  o f  th e  M in i s t r y  o f  R e l ig io n  o r  I s la m ic  g ro u p s  a b o u t t h i s .  U n d o u b te d ly  th e y  w ould  hav e  r e j e c t e d  i t  on 
th e  s p o t .  As i t  w as , th e  e f f o r t  f a i l e d  anyw ay, and l a t e r  even  m ore m o d e ra te  a t te m p ts  to  a b s o rb  th e  I s la m ic  j u d i c i a r y  w ere ig n o re d  by th e  I s la m ic  l e a d e r s h i p . 50

J u d i c i a l  U n i f i c a t i o n  in  th e  In d e p e n d e n t S t a t e
W ith  in d e p e n d e n c e , n a t i o n a l  l e a d e r s  in  J a k a r t a  i n t e n s i f i e d  th e  e f f o r t  to  e x te n d  th e  j u r i s d i c t i o n  o f  n a t i o n a l  i n s t i t u t i o n s  o u tw a rd s  o v e r th e  w ho le  o f  I n d o n e s ia .  But so on  th e  i d e o l o g i c a l  a d v a n ta g e s  o f  th e  r e v o l u t i o n  f o r  i n s t i t u t i o n a l  i n t e g r a t i o n  d im in is h e d .  L o ca l i n t e r e s t s  em erged  more v ig o r o u s ly  and l in k e d  up w ith  c u r r e n t s  o f  n a t i o n a l

be of low q u a lity  or a lto g e th e r un tra ined , a leg itim ate  concern given th a t few 
Indonesians were tra in e d  in  law and most of them lived  in  Javanese c i t i e s .  A rtic le  70 of the  1948 s ta tu te  provided th a t  on the advice of the Supreme Court (Mahkamah Agung) the M inister of Ju s tic e  could requ ire  Pengadilan Negeri outside of Java-Madura to  send a l l  th e i r  decisions to  appropriate  appeals courts fo r r e examination and possib ly  r e t r i a l .  Later s ta tu te s  did not d is tin g u ish  in  th is  
way between Javanese and non-Javanese ju r is d ic t io n s .

50. See Lev, Islam ic Courts in  Indonesia, pp. 62 f f .
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p o l i t i c a l  c o n f l i c t  to  make th e  p r o c e s s  o f  u n i f i c a t i o n  more d i f f i c u l t .  
H ere and in  th e  l a s t  p a r t  o f  t h i s  a r t i c l e  I w ant to  d i s c u s s  th e  f i n a l  
e l i m i n a t i o n  o f  a d a t  c o u r t s  and one e a r l y  a t te m p t  to  r e s t o r e  them . The d a t a  I have comes m a in ly  from  S o u th  and N o rth  S u m a tra .

The f i n a l  s t a g e s  o f  j u d i c i a l  u n i f i c a t i o n  o c c u r r e d  a f t e r  th e  t r a n s f e r  o f  s o v e r e i g n t y ,  on a them e begun  d u r in g  th e  r e v o l u t i o n .  By th e n  
th e  id e o lo g y  o f  law  l e a d e r s  had  come a lo n g  way from  th e  c o l o n i a l  s y s tem . U n i f i c a t i o n  now m eant c e n t r a l i z a t i o n ,  th e  e x p a n s io n  o f  n a t i o n a l  
i n s t i t u t i o n s ,  in  w hich  many p r o f e s s i o n a l  la w y e rs  w ere a l r e a d y  in v o lv e d  in  one way o r  a n o th e r .  A dat law , w h ich  c o l o n i a l  l e g a l  t r a i n i n g  had  
e m p h a s iz e d , now becam e a b i t  s u s p e c t .  I t  s t i l l  c a r r i e d  th e  f a v o r a b le  
i m p l i c a t i o n  o f  so m e th in g  s p e c i f i c a l l y  I n d o n e s ia n ,  and i t  s t i l l  was u s e f u l  in  h o ld in g  o f f  th e  c la im s  o f  I s la m . But i t  now a l s o  becam e sym
b o l i c  o f  l o c a l  autonom y a n d , a s  a lw ays among u rb a n  la w y e r s ,  seem ed " b a c k w a rd ,"  unm odern . Even P r o f e s s o r  Supomo, a c o n f id e n t  p ro p o n e n t  o f  
a d a t  law  d u r in g  th e  1 9 3 0 's ,  b eg an  to  a rg u e  t h a t  I n d o n e s ia  n eed ed  m odern 
co d es  and i n s t i t u t i o n s . 51 W ith  o n ly  a few  e x c e p t i o n s ,  la w y e rs  w ere now co m m itted  to  c r e a t i n g  a "m odern" c e n t r a l i z e d  s t a t e ,  in  w hich  t h e r e  
was l i t t l e  room f o r  l o c a l  l e g a l  i n i t i a t i v e .

The re m a in in g  cu s to m a ry  c o u r t s  w ere a b o l i s h e d  in  two w av es , one soon  a f t e r  th e  D utch  l e f t  and th e  o th e r  w i t h i n  a d e c a d e . The f i r s t  
wave o f  a c t i v i t y  was p a r t  o f  th e  m ore g e n e r a l  e f f o r t  to  c r e a t e  a u n i t a r y  s t a t e  o u t  o f  th e  f e d e r a l  sy s te m  l e f t  b e h in d  by th e  D u tc h , and i t  b e n e f i t e d  from  th e  s t i l l  p o w e rfu l  momentum o f  r e v o l u t i o n a r y  sy m b o lism . The f e d e r a l  a r ra n g e m e n t d id  n o t  l a s t  lo n g . W ith in  a y e a r  o f  th e  t r a n s f e r  o f  s o v e r e ig n ty  (D ecem ber 2 7 , 1949) th e  s e v e r a l  c o n s t i t u e n t  s t a t e s  
j o i n e d  th e  R e p u b lic  o f  I n d o n e s ia  to  form  a u n i t a r y  s t a t e . 52 I t  was a p e r io d  o f  n a t i o n a l  f e r v o r  t h a t  was n o t  s u s t a i n e d  in  l a t e r  y e a r s .  At t h i s  tim e  and s h o r t l y  a f t e r w a r d  j u s t i c e  o f f i c i a l s  b eg an  to  p u t  th e  n a t i o n a l  j u d i c i a l  sy s tem  in  o r d e r .  In  1950 and 1951 two b a s ic  s t a t u t e s  w ere p ro m u lg a te d  w h ich  re m a in e d  in  f o r c e  u n t i l  th e  m id -1 9 6 0 f s :  one onth e  Suprem e C o u rt and th e  o th e r  on th e  o r g a n i z a t i o n  and p ro c e d u re  o f

51. See Supomo, "Hukum Adat dikemudian Hari berhubung dengan Pembinaan Negara Indo
n es ia ,"  Madjallah Hukum, 1952, No. 4-5. The English version of th is  paper is  
in P h ilip  Thayer (e d .) , Southeast Asia in  the Coming World (Baltimore: Johns 
Hopkins P ress, 1953), pp. 217-35. Something of the romance of adat law was s t i l l  evident in Supomo1s d iscussion , but h is  concern had sh if te d  from province 
to  cen ter. S im ila rly , in a paper on ju d ic ia l  o rgan ization  in  federa l Indonesia 
prepared fo r the Round Table Conference in 1949, Supomo, who had opposed Yarnin's 
use of American legal models in  1945, now suggested th a t the federa l Supreme 
Court be given powers of review over a l l  federa l and s ta te  le g is la t io n . Why 
th is  is  s ig n if ic a n t- -s in c e  the fed era l scheme fa ile d  anyway--is th a t i t  grew out of new assumptions favoring cen tra l au th o rity  against local autonomy.

52. See Kahin, N ationalism , pp. 446-69. On the  legal in s t i tu t io n s  of the fed era l system, see S c h ille r , The Formation, pp. 330 f f . ,  and Tresna, P erad ilan , pp. 
84-85. The fed era l co n s titu tio n  was rep laced  with a new provisional c o n s titu tio n  (1950) so quickly d rafted  th a t some problems arose la te r  with resp ect to  
formal in s t i tu t io n s  and procedures. Few lead ers , a t le a s t  in Java, expected the federa l s ta te  to  la s t  long, and much of the p reparatory  work fo r independence was done on th is  assumption. The M inistry  of Ju s tic e  of the federa l gov
ernment, led by P rof. Supomo, and th a t  of the Republic of Indonesia, headed tem porarily  by A. G. Pringgodigdo, cooperated very c lo se ly . The Republican 
Supreme Court was tra n s fe rre d  to  Jak arta  as the fed era l Supreme Court, again on the assumption th a t only one Supreme Court would be needed.
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c i v i l  c o u r t s . 53 The se c o n d  i s  th e  more im p o r ta n t  f o r  o u r d i s c u s s i o n .
I t  p ro v id e d  f o r  a f u l l y  u n i f i e d  j u d i c i a r y  and  th e  g ra d u a l  a b o l i t i o n  o f  a l l  c u s to m a ry  c o u r t s ,  b o th  in  th e  fo rm e r s e l f - g o v e r n in g  and d i r e c t l y  g o v e rn e d  a r e a s . 54 The w ork o f  th e  o c c u p a t io n  and r e v o l u t i o n  w ere th u s  
c o n s o l i d a t e d  by th e  law  l e a d e r s  o f  th e  in d e p e n d e n t  s t a t e ,  b u t  th e  r e v o l u t i o n a r y  momentum o f  u n i f i c a t i o n ,  p a r t i c u l a r l y  w ith  r e s p e c t  to  e l i m i 
n a t i n g  a d a t  c o u r t s ,  was m o d e ra te d . The d r a f t e r s  o f  th e  s t a t u t e  w ere u n c o m fo r ta b le  w ith  th e  n eed  to  go s lo w ly  in  a b o l i s h i n g  a l l  a d a t  c o u r t s .  But t h e r e  seem ed l i t t l e  c h o ic e .  F or one t h i n g ,  l o c a l  r e s i s t a n c e  had  
s e t  i n .  F o r a n o t h e r ,  a d m i n i s t r a t i v e  c a u t io n  in  J a k a r t a  w arned  t h a t  
th e r e  w ere n o t  enough  g o v ern m en t ju d g e s  to  go a ro u n d . As i t  w as, many in a d e q u a te ly  t r a i n e d  p e r s o n n e l  had  b een  a p p o in te d  as  ju d g e s  in  J a v a ,  l e t  a lo n e  th e  o th e r  i s l a n d s .  One c o n se q u e n c e  o f  p e r m i t t i n g  a d a t  c o u r t s  
to  c o n t in u e  u n t i l  r e p l a c e d ,  h o w e v e r- -a n d  o f  some u n c e r t a i n t y  a b o u t w hat 
s t i l l  c o n s t i t u t e d  v a l i d  c u s to m a ry  law  in  th e  s e v e r a l  r e g io n s - - w a s  t h a t  th e  ‘iew law  had  to  s t i p u l a t e  t h a t  c u s to m a ry  c r im e s  and p u n ish m e n ts  
w ould  n o t  y e t  be a b o l i s h e d . 55 As f o r  I s la m ic  c o u r t s ,  o f f i c i a l s  in  th e

53. Undang-Undang 1/1950 tentang susunan, kekuasaan dan jalan-pengad ilan  Mahkamah
Agung Indonesia, promulgated on May 9, 1950, s t i l l  during the federa l period . Undang-Undang Darurat 1/1951 tentang tindakan2 sementara untuk menyelenggarakan 
kesatuan susunan, kakuasaan dan acara Pengadilan-pengadilan S ip il .  Both s ta 
tu te s  are in J . H. Scheers. V. F. M. Hartog, and W. S idabutar, Susunan Penga- d ilan  dalam Negara Republik Indonesia (Jakarta : Pustaka Rakyat, 1952). The1951 law was not discussed by Parliam ent, though i t  was supposed to  have been; other issues took precedence and Parliam ent never got round to  i t .

54. Thus the s ta tu to ry  underpinnings of the  adat law policy  of the la te  co lonial p e rio d --th e  laws of 1932 and 1938, which provided fo r reorganizing and strengh- ening adat co u rts , and the law of 1938 on self-govern ing  areas--w ere done away w ith, as in e ffe c t was much of the work of van Vollenhoven and t e r  Haar. A rtic le  1 of the  new law s p e c if ic a lly  abolished the appeals courts and landgerechten 
(new s ty le )  e stab lish ed  by the Dutch adm in istra tion  during the rev o lu tio n , a l l  the  old landgerechten, regentschapsgerechten, d is tr ic tsg e re c h te n , m agistrates 
cou rts , and s im ila r ju d ic ia l  bodies over a l l  of Indonesia. The self-governing areas whose courts were sp e c if ic a lly  abolished included those of the former 
s ta te  (within the  fed era l system) of East Sumatra, the former residency of West Kalimantan, and the former s ta te  of East Indonesia. Aceh was unaccountably 
not mentioned, though the swapradj a (self-govern ing) courts the re  and in  East Sumatra had been abolished a t the same time in 1948; i t  may have been an over
s ig h t, a frequent occurrence in the le g is la t io n  of th is  period , or i t  may have been because of some worry in  Jak arta  about conditions in  Aceh. As in  the 
law of 1948, only the  Pengadilan N egeri, Pengadilan Tinggi, and Mahkamah Agung 
remained as government cou rts . The a b o litio n  of adat courts did not apply to  the so -ca lled  hakim perdamaian (c o n c ilia tio n  judges) in  v il la g e s , provided fo r in  a r t ic le  3a of the co lon ia l s ta tu te  on ju d ic ia l  organization  (R echterlijke  
O rg an isa tie ). But th is  p ro v ision , and i t s  approval in  the 1951 law, were a b i t  
whimsical, fo r few legal experts knew exactly  where and how such functions were 
exercised  in  the v il la g e s . I t  probably seemed best not to  deny, even form ally, the r ig h t of v il la g e s  to  manage th e ir  own a f f a i r s  a t le a s t  to  th a t degree.

55. See the c la r i f ic a t io n  of law 1/1951 in  Scheers, H artor, and S idabutar, Susunan, 
pp. 102-4. Although adat crimes were s t i l l  recognized, i t  was provided (a r t ic le  3b) th a t they would be assim ila ted , in  e f fe c t ,  to  the crim inal code; where an 
adat crime had no analogue in  the crim inal code, i t  would be punished by no more than th ree  months j a i l  or a 500-rupiah f in e , instead  of the adat punishment, i f  the accused did not adhere to  the adat ru le  in  question and the judge thought the above punishment proper. But the judge could also  render a sentence of up
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M in is t r y  o f  J u s t i c e  w ere more c i r c u m s p e c t  th a n  th e y  had  b een  in  1948 . The 1951 law  re c o g n iz e d  th e  s e p a r a t e  e x i s t e n c e  o f  I s la m ic  c o u r t s ,  w h ile  
p o i n t i n g  o u t t h e i r  l i m i t a t i o n s ,  b u t  s u g g e s te d  h o p e f u l ly  t h a t  th e  Gove rn m en t w ould  c o n s u l t  w i th  P a r l ia m e n t  on th e  q u e s t io n  w h e th e r  i s s u e s  s u b j e c t  t o  I s la m ic  law  s h o u ld  n o t  be t r a n s f e r r e d  to  th e  P e n g a d i la n  N e g e r i . 5 6

W ith in  th e  n e x t  two y e a r s  th e  M in i s t r y  o f  J u s t i c e  w orked  a t  r e p la c in g  c u s to m a ry  c o u r t s  w ith  P e n g a d i la n  N e g e r i  in  B a l i ,  Lombok, and  
S u la w e s i ,  and  th e n  m ore g r a d u a l l y  in  K a lim a n ta n , th e  i s l a n d s  e a s t  o f  Lombok, and  B en g k u lu  and R ejan g  in  S u m a tra . In  some p l a c e s ,  th e  
s h o r ta g e  o f  ju d g e s  made i t  im p o s s ib le  to  e s t a b l i s h  g ov ern m en t c o u r t s  
im m e d ia te ly ;  in  N o rth  S u la w e s i ,  f o r  e x a m p le , a d a t  c o u r t s  a p p a r e n t ly  
c o n t in u e d  f o r  a few  y e a r s  a f t e r  i t  becam e q u i t e  c l e a r  t h a t  r e l a t i v e l y  few o b s t a c l e s  p r e v e n te d  t h e i r  e l i m i n a t i o n . 56 57 The p ro c e d u re  f o r  g e t t i n g  r i d  o f  c u s to m a ry  c o u r t s  was r e a s o n a b ly  s im p le ,  th o u g h  i t  r e q u i r e d  some 
d e l i c a c y  and s e n s i t i v i t y  to  l o c a l  p o l i t i c s .  Mr. B e s a r ,  s e c r e t a r y -  
g e n e r a l  o f  th e  M in i s t r y  o f  J u s t i c e ,  t r a v e l e d  from  a r e a  to  a r e a  a s s e s s 
in g  w h e th e r  e l i m i n a t i o n  o f  c u s to m a ry  c o u r t s  w ould  c a u se  t e n s i o n  and 
w h e th e r  t h e r e  w ere  ju d g e s  to  s t a f f  new g o v ern m en t c o u r t s .  In  B a l i  and S u la w e s i ,  few o u tsp o k e n  i n t e r e s t s  e x i s t e d  to  o b s t r u c t  th e  e s t a b l i s h 
m ent o f  n a t i o n a l  c o u r t s .  F r e q u e n t ly ,  in  f a c t ,  l o c a l  l e a d e r s  w an ted  
them . C usto m ary  c o u r t s  had  n o t  a lw ay s  b een  p o p u la r ,  and among l o c a l  i n t e l l e c t u a l  g ro u p s  th e y  w ere r e g a r d e d  w ith  d i s d a i n  and a n g e r .  N a t io n 
a l  c o u r t s  w ere p r e s t i g i o u s  a n d , o f  c o u r s e ,  a m ark o f  m em bersh ip  in  
th e  new in d e p e n d e n t  s t a t e . 58 D u rin g  th e s e  e a r l y  y e a r s  o f  in d e p e n d e n c e ,

to  ten  years imprisonment fo r such an adat crime. Where an adat crime could be matched to  a crime in  a crim inal code, the sentence would conform to  the code.
The whole d r i f t  of these p rovisions was to  give government judges considerable d isc re tio n  to  lim it and eventually  to  change adat crim inal law through the gradual extension of the code ru le s . In f a c t ,  however, the crim inal code had already gained much currency throughout the country, la rg e ly  as a re s u l t  of 
p ressure from Dutch adm in istra tiv e  o f f ic ia l s  in  customary courts before the war.

56. C la r if ic a tio n  of law 1/1951 in  ib id . , a t  pp. 105-6.
57. Customary courts in Sulawesi were abolished by decree of the M inister of J u s t ic e , which took e ffe c t on Sept. 1, 1952. These included 57 swapradja c o u r t s - - i . e . , 

those under the au th o rity  of the p e tty  ru le r s  of the is lan d  who had been s e lf -  governing on the basis of the korte  v erk la rin g  (short dec la ra tio n ) with the 
co lo n ia l government--and the adat courts of fiv e  form erly d irectly-governed  areas (Gantarang Matinggi, Wanua Waru, Laikang, Kindang, and G orontolo). The 
swapradja courts (Raad Kerta) of Bali were abolished by m in is te r ia l  decree in March 1952 and those of Lombok (Raad Kerta and Raad Sasak) in  October 1953. In 
f a c t ,  however, the courts on Lombok had disappeared along with those of Bali 
through the e f fo r ts  of the chairman of the Pengadilan Negeri in  B ali, who a lso  
took charge of ju d ic ia l  a f fa i r s  in Lombok. For the above decrees see Engel- 
b re ch t, Kitab2 Undang2, Undang2 dan Peraturan2 s e r ta  Undang2 Dasar Sementara 
Republik Indonesia (Leiden: S ij th o f f ,  1954), pp. 1202-3, 2966. On the a b o li
tio n  of adat courts in Sumbawa, Sumba, Timor, and F lo res, see Decree of the M inister of J u s t ic e , May 19, 1954; fo r Kalimantan, the Decrees of June 21 and August 18, 1954; fo r Bengkulu and Rejang, the Decree of December 10, 1956.

58. Looking back on the ab o litio n  of k e rta  courts in  B ali, Balinese judges and law
yers genera lly  admit th a t i t  was in te l le c tu a ls ,  including themselves, who re a lly  
wanted the new government courts and made th e i r  views known to  o f f ic ia ls  from Ja k a rta . Some of these men admit th a t  v il la g e rs  in Bali were not deeply
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sy m b o lic  p a r t i c i p a t i o n  in  th e  n a t i o n a l  com m unity  th ro u g h  i t s  i n s t i t u 
t i o n a l  a p p a r a tu s  was a t t r a c t i v e  enough to  o v e r r id e  w o r r ie s  a b o u t s u r 
r e n d e r in g  l o c a l  a u t h o r i t y  and  a b o u t c o n f l i c t s  b e tw een  n a t i o n a l  and l o c a l  i n t e r e s t s .  L o c a l r u l i n g  g ro u p s  e i t h e r  re m a in e d  to o  weak f o l lo w in g  th e  r e v o l u t i o n  to  p r o t e s t  t h e i r  l o s s  o f  a u t h o r i t y  o r  f e l t  c o n f id e n t  t h a t  th e y  c o u ld  in  tim e  l o c a l l y  c o n t r o l  th e  i n f lu e n c e  o f  n a t i o n a l  i n s t i t u t i o n s  .

F in d in g  ju d g e s  f o r  th e  new n a t i o n a l  c o u r t s  was d i f f i c u l t .  U s u a l ly  th e  s o l u t i o n  was to  a p p o in t  a t  l e a s t  one law  s c h o o l - t r a i n e d  ju d g e ,  b u t  
f o r  th e  r e s t  to  c o - o p t  fo rm e r  c u s to m a ry  c o u r t  ju d g e s ,  some o f  whom r e m ained  in  th e  P e n g a d i la n  N e g e r i  f o r  a t  l e a s t  a d e c a d e . In  B a l i  and Lombok t h i s  w orked  o u t  a d m ira b ly .  The a d a t  ju d g e s ,  a few  o f  whom had  
had  some p r o f e s s i o n a l  t r a i n i n g  in  th e  c o lo n y ,  knew l o c a l  law  and p e o p le  v e ry  w e l l ,  and  t h e i r  p r e s e n c e  on th e  new c o u r t s  f a c i l i t a t e d  th e  t r a n s i 
t i o n .  Once th e y  becam e g o v ern m en t j u d g e s ,  h o w ev e r, th e y  w ere  n a t i o n a l  o f f i c i a l s ,  s u b j e c t  to  h i e r a r c h i c a l  p r e s s u r e  from  J a k a r t a ,  w ith  th e  r e s u l t  t h a t  a n o th e r  l i n k  was c r e a te d  b e tw ee n  n a t i o n a l  g ov ern m en t and l o c a l  s o c i e t y . 59

One m a jo r  a r e a  w here  a d a t  c o u r t s  w ere n o t  im m e d ia te ly  done away w ith  was S o u th  S u m a tra , to  w h ich  a t t e n t i o n  w i l l  be p a id  h e r e  b o th  b e 
c a u se  d a t a  i s  a v a i l a b l e  and  b e c a u se  th e  r e c e n t  h i s t o r y  o f  S o u th  Suma
t r a n  c u s to m a ry  c o u r t s  i l l u s t r a t e s  th e  s o c i a l  and p o l i t i c a l  f o r c e s  a t  w ork in  th e  p r o c e s s  o f  u n i f i c a t i o n .

Had th e  D utch  n o t  ta k e n  S o u th  S u m atra  in  194 8 , a d a t  c o u r t s  t h e r e  
m ig h t a l s o  h av e  d is a p p e a r e d  d u r in g  th e  r e v o l u t i o n .  A f t e r  th e  t r a n s f e r  
o f  s o v e r e i g n t y ,  p o l i t i c a l  c o n d i t io n s  in  S o u th  S um atra  w ere  u n c e r t a i n ,  
and s h o r ta g e s  o f  j u d i c i a l  p e r s o n n e l  o f f e r e d  an e a sy  e x c u se  f o r  a v o id in g  any a c t i o n .  A dat c o u r t s  th e m s e lv e s  h ad  become a pawn in  one k in d  o f  p o l i t i c a l  c o n f l i c t .  I w i l l  n o t  d e a l  w i th  th e  i s s u e  a t  l e n g th  h e r e ,  
b u t  i t  f o c u s e d  on an e f f o r t  by I s la m ic  g ro u p s  and th e  M in i s t r y  o f  R e l i g io n  to  e s t a b l i s h  new I s la m ic  c o u r t s  in  S o u th  S u m a tr a .60 ' T h is  r e q u i r e d  
s p l i t t i n g  o f f  th e  I s la m ic  f u n c t i o n s  o f  th e  o ld  a d a t  c o u r t s ,  w hich  w ould  n a t u r a l l y  h av e  b een  e a s i e r  w ere th e  a d a t  c o u r t s  e l i m i n a t e d .  The l o c a l  o p p o s i t i o n  to  o r g a n iz e d  I s la m  was r e l u c t a n t  to  se e  t h i s  h a p p e n , and  so w ere o f f i c i a l s  o f  th e  M i n i s t r i e s  o f  I n t e r i o r  and J u s t i c e ,  who had  no i n t e r e s t  in  e n c o u ra g in g  th e  e x p a n s io n  o f  I s la m ic  i n s t i t u t i o n s .  I s la m ic  c o u r t s  w ere  n e v e r t h e l e s s  e s t a b l i s h e d  h e r e  and  t h e r e ,  th o u g h  o f t e n  w ith  
c o n s i d e r a b l e  a rg u m en t o v e r  t h e i r  l e g a l i t y .  But a l l  t h i s  was o n ly  one p a r t  o f  th e  a d a t  c o u r t  p ro b le m  in  S o u th  S u m a tra .

By th e  m i d - ^ S O 's  o th e r  p o l i t i c a l  i s s u e s  in  I n d o n e s ia  had  b egun  to  
t a k e  p re c e d e n c e  o v e r  q u e s t io n s  o f  i n s t i t u t i o n a l  u n i f i c a t i o n .  The

concerned one way or the o ther. But the  in te l le c tu a ls  wanted a n a tio n a l u n ified  
ju d ic ia l  system, and they in s is te d  th a t the  customary co u rts—because they had been supported by the  colony, and because they were lo c a l, and because they were “prim itive" in  th e i r  procedures--m ust be elim inated.

59. Where the self-governing (swapradja, ze lfbestuu r) areas s t i l l  ex is ted , as in  
some of the is lan d s of Nusatenggara, they were under the ju r is d ic t io n  of the 
M inistry  of In te r io r ,  w ith which the M inistry of Ju s tic e  had to  coordinate i t s  
e f fo r ts .  When former customary court judges were appointed to  the  Pengadilan 
Negeri, they autom atically  moved over to  the  M inistry  of J u s t ic e . Nearly a l l  
o f the swapradja areas were eventually  abolished.

60. See Lev, Islam ic Courts in  Indonesia, pp. 84 f f .



27

r e g io n a l  t e n s i o n s  had  a l r e a d y  em erged  t h a t  e v e n tu a l l y  b ro k e  o u t  i n t o  
open  r e b e l l i o n  i n  1958 . P o l i t i c a l  c o n f l i c t  in  S o u th  S um atra  was su ch  
t h a t  i t  k e p t  th e  a r e a  o u t  o f  th e  r e b e l l i o n  a g a i n s t  J a k a r t a .  But th e  
p e r io d  o f  r e v o l u t i o n a r y  m o b i l i z a t io n  c l e a r l y  had  p a s s e d ,  and i s s u e s  
w ere  b e in g  r a i s e d  w ith  r e s p e c t  to  th e  d e f e n s e  o f  l o c a l  t r a d i t i o n  and autonom y a g a i n s t  th e  e x p a n s io n  o f  th e  pow er o f  th e  pusat ( c e n t e r ) - -  m ean ing  e i t h e r  J a k a r t a  o r  J a v a ,  d e p e n d in g  upon o n e ’ s p e r s p e c t i v e  and m o o d .61 So, l i t t l e  was done in  J a k a r t a  to  d e a l  w i th  S o u th  S u m atran  c u s to m a ry  c o u r t s  u n t i l  1960.

A g r e a t  d e a l  h ap p en ed  in  S o u th  S u m a tra  i t s e l f ,  h o w e v e r .62 Even a p a r t  from  th e  I s la m ic  f a c t o r ,  a d a t  c o u r t s  h ad  a l r e a d y  b een  a t  i s s u e  d u r in g  t h e  r e v o l u t i o n ,  b e f o r e  th e  D utch  r e t u r n e d ,  and  in  much th e  same 
way a s  e ls e w h e re  in  S u m a tra . The p e r io d  b e tw een  th e  s u r r e n d e r  o f  th e  J a p a n e s e  and  th e  e n t r y  o f  D utch  f o r c e s  was one o f  s o c i a l  and p o l i t i c a l  u p h e a v a l ,  in  w h ich  men i d e n t i f i e d  w ith  th e  r e v o l u t i o n a r y  r e p u b l i c  c h a l 
le n g e d  th e  a u t h o r i t y  o f  t r a d i t i o n a l  l e a d e r s h i p  in  much o f  S o u th  Sumat r a .  The c e n t r a l  f i g u r e s  in  th e  s t r u c t u r e  o f  r u r a l  a u t h o r i t y  in  th e  
a r e a  w ere  th e  pasirah, h ead s  o f  th e  t e r r i t o r i a l l y  o rg a n iz e d  marga, d i s t r i c t s  t h a t  in c lu d e d  s e v e r a l  v i l l a g e s . 63 U nder th e  D utch  th e  p a s i r a h  
h ad  become a h ig h ly  e d u c a te d ,  w e a l th y ,  and  a l l  b u t  h e r e d i t a r y  e l i t e  
g ro u p , t h e i r  e l e c t i v e  p o s i t i o n s  u s u a l l y  d e s c e n d in g  from  f a t h e r  to  son  o r  n e a r  r e l a t i v e .  B e fo re  th e  w ar u rb a n  i n t e l l e c t u a l s  and p o l i t i c a l  
l e a d e r s  had  a l r e a d y  dem anded th e  a b o l i t i o n  o f  c u s to m a ry  c o u r t s .  Now 
a f t e r  194 5 , a s  p o l i t i c a l  i n i t i a t i v e  s h i f t e d  to  u rb a n  r e v o l u t i o n a r y  
c e n t e r s - - m a in l y  P a le m b a n g -- t r a d i t i o n a l  l o c a l  l e a d e r s  and  th e  i n s t i t u 

61. For example, see the speech by S. Takdir A lisjahbana a t the all-Sum atra conven
tio n  on adat held in  B ukittinggi in  March 1957, Perdjuangan untuk Autonomi dan 
Kedudukan Adat Didalamnja (Jakarta : Pustaka Rakyat, 1957).

62. I am concerned p rim arily  with Palembang and the  surrounding Pasemah areas, not with Benkulu along the southwestern coast and only s l ig h tly  with Lampung in the extreme south. Much of the m ateria l in th is  d iscussion was obtained during a t r i p  to  Palembang in August 1960.
63. The prewar ad m in istra tiv e  h ierarchy  in  South Sumatra consisted  from top to  

bottom of th ree  Dutch o f f ic ia ls - - th e  re s id e n t, a s s is ta n t  re s id e n t, and con- tro le u r--an d  the Indonesian demang, head of a s u b d is tr ic t  (onderafdeeling) and roughly equivalent in  rank to  a Javanese wedana. Below the onderafdeeling was 
the marga, which in  South Sumatra i s  a t e r r i t o r i a l  ra th e r  than a genealogical designation , as i t  is  among the Batak. The marga i s  a la rg e r u n it than the 
Javanese desa, though both are b a s ic a lly  a r t i f i c i a l  combinations of v illa g e s  proper (dukuh in  Java, dusun in  South Sumatra) reorganized by the Dutch. The adat court system, which the Dutch adm in istra tion  helped to  organize during the 
la s t  two decades of the colony, consisted  o f a rapat marga, rapat k ec il , and rapat b esa r, following the same p a tte rn  used in  North Sumatra. Pasirah were 
the  dominant Indonesian o f f ic ia ls  in  each cou rt, though the heads of the dusun, 
k e r ia , also  were member judges in  the rap a t marga and rap at k e c il. As e ls e where in  the  colony the con tro leu r or a s s is ta n t  re s id en t exercised g rea t in f lu 
ence over these co u rts , even a f te r  they were form ally deposed as chairman of th e  h igher tr ib u n a ls . Decisions of the rap at k ec il and rapat besar had to  be 
approved before execution by the Dutch re s id e n t, who was replaced during and 
a f te r  the occupation by a rapat t in g g i (high or supreme session) located in  
Palembang and a f te r  1950 subject to  Supreme Court cassa tio n . On prewar so c ia l 
o rgan ization  and customary family law among the Pasemah groups, see W. Hoven, 
"De Pasemah en Haar Verwantschaps-, Huwelijks- en E rfrech t" (Ph.D. th e s is ,  
U niversity  of Leiden, 1927).
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t i o n s  th e y  c o n t r o l l e d  came u n d e r  s t r o n g  a t t a c k .  Many p a s i r a h  w ere 
f o r c e d  o u t  and r e p la c e d  by new ty p e s  o f  l e a d e r s  l in k e d  to  th e  r e v o l u t i o n a r y  c a u s e . 64 R e v o lu t io n a r y  l e a d e r s  i n  th e  r e g io n  g e n e r a l l y  a g re e d  
t h a t  th e  a d a t  c o u r t s  m ust be e l i m i n a t e d .  An e a r l y  r e p u b l i c a n  g o v e rn o r ,  A bbas, u n d e r to o k  to  h o ld  e l e c t i o n s  f o r  new p a s i r a h  a n d , a t  th e  same 
t im e ,  to  b e g in  th e  w ork o f  a b o l i s h i n g  c u s to m a ry  c o u r t s .  He was f o r c e d  
to  le a v e  th e  a r e a  f o r  o th e r  p o l i t i c a l  r e a s o n s ,  b u t  th e  p o l i c y  was n o t  
d ro p p e d . In  l a t e  1946 o r  e a r l y  1 947 , a f t e r  th e  c o n fe re n c e  in  Pem atang S i a n t a r  o f  S u m atra  j u d g e s ,  th e  c h a irm a n  o f  th e  g o v e rn m en t c o u r t  in  
P a lem b an g , Ju d g e  M ah ad i, who had  a t t e n d e d  t h a t  m e e t in g ,  c a l l e d  a s i m i l a r  m e e tin g  o f  th e  few n a t i o n a l  ju d g e s  i n  S o u th  S u m a tra . They a l s o  a g re e d  t h a t  a l l  c u s to m a ry  c o u r t s  in  S o u th  S u m atra  s h o u ld  be a b o l i s h e d ,  a s  one w ould  e x p e c t . 65 I t  p ro b a b ly  w ould h av e  b een  done h ad  t h e r e  b een  t im e ;  b u t  th e  D utch  to o k  P alem bang by m id -1947 and  p u r s u e d  th e  o p p o s i t e  
p o l i c y .

W ith in  a few m onths o f  th e  t r a n s f e r  o f  s o v e r e ig n ty  th e  g o v e rn o r  o f  S o u th  S u m atra  r e c e iv e d  a w o rk in g  p a p e r  e n t i t l e d  "T ow ards th e  A b o l i t io n  
o f  N a t iv e  C o u r ts  and  J u d i c i a l  U n i f i c a t i o n  in  S o u th  S u m a tr a ,11 a copy o f  
w h ich  was s e n t  t o  th e  M in i s t r y  o f  th e  I n t e r i o r  in  J a k a r t a ,  w hence i t  was s e n t  t o  th e  M in i s t r y  o f  J u s t i c e .  I t  was w r i t t e n  by A lw i, fo rm e r 
s t a t e  s e c r e t a r y  and  h ead  o f  th e  d e p a r tm e n t  o f  i n t e r i o r  o f  th e  d e f u n c t  
( f e d e r a l )  s t a t e  o f  S o u th  S u m a tr a .66 I t  had  no n o t i c e a b l e  e f f e c t  on p o l i c y ,  in  t h a t  th e  a d a t  c o u r t s  re m a in e d  f o r  a n o th e r  d e c a d e ,  b u t  i t  i s  w o rth  q u o t in g  as  r e p r e s e n t a t i v e  o f  th e  v iew s o f  many i n t e l l e c t u a l s ,  o f f i c i a l s ,  and p o l i t i c a l  l e a d e r s  in  P a lem b an g , and  f o r  t h a t  m a t te r  
th ro u g h o u t  In d o n e s ia  a t  th e  t im e .  F i r s t ,  A lw i th o u g h t  t h a t  u n le s s  I n d o n e s i a ’ s c o u r t s  m et i n t e r n a t i o n a l  s t a n d a r d s ,  f o r e i g n e r s  m ig h t demand 
r i g h t s  o f  e x t r a t e r r i t o r i a l i t y .  S eco n d , he a rg u e d  t h a t  th e  a d a t  c o u r t s  
had  n o t  f u l f i l l e d  th e  c o n d i t i o n s  o f  good j u s t i c e .  They w ere  n o t  b a s e d  on a s e p a r a t i o n  o f  f u n c t i o n s ,  n o r  w ere  th e y  bound by w r i t t e n  co d es  o r 
even  su ch  o b v io u s  p r i n c i p l e s  o f  c r im in a l  law  as t h a t  o f  no p u n ish m en t 
w ith o u t  a p r e v io u s  s t a t u t e .  The a d a t  c o u r t s  w ere  g u i l t y  o f  a r b i t r a r i n e s s ,  and  th e y  p ro v id e d  no l e g a l  c e r t a i n t y .  A lw i o f f e r e d  a num ber o f  ex am p les  o f  th e s e  f a u l t s ,  a l l  draw n from  th e  c o l o n i a l  p e r i o d ,  in  w h ich  e i t h e r  p a s i r a h  o r D utch  o f f i c i a l s  ab u se d  t h e i r  j u d i c i a l  a u t h o r i t y .  M oreov er, as th e  c u s to m a ry  c o u r t s  w ere  n o t  bound by common r u l e s  o f  p ro c e d u re  and s u b s t a n t i v e  law , th e  law  v a r i e d  from  a r e a  to  a r e a ,  and  t h i s  to o  in c r e a s e d  l e g a l  u n c e r t a i n t y .  C hanges s in c e  th e  r e v o l u t i o n ,  A lw i w r o te ,  made a d a t  c o u r t s  even  l e s s  t e n a b l e .  The c o l o n i a l  con- t r o l e u r  d id  a t  l e a s t  p o s s e s s  some l e g a l  e x p e r t i s e .  But now th e  pamong

64. The former p as irah , having good educations, so c ia l in fluence , and family 
w ealth, became an important source of South Sumatran p o l i t i c a l  and adm in istra
t iv e  ta le n t .  Many eventually  moved in to  pamong p ra ja  p o sitio n s in  the reg ion , and so were able to  regain  contro l over the  adat courts. Others jo ined the 
p rov inc ia l government, p riv a te  business, and so on.

65. From an interview  with Judge Mahadi in  Medan, where he was chairman of the 
Pengadilan Tinggi, on A pril 22, 1960.

66. Alwi la te r  became d ire c to r  of agrarian  a f f a i r s  in  South Sumatra. The paper was dated March 27, 1950; i t s  t i t l e  in  the o rig in a l was "Menudju kearah Penghapusan 
Pengadilan A sli dan Persamaan Pengadilan d i Sumatera S ela tan ."  A copy of the 
paper was found in th e  Supomo papers, Supomo having been fed era l M inister of J u s tic e  a t the tim e. I t  should be mentioned th a t the views of Alwi were shared 
by many who supported the  fed era l system and those who supported the u n ita ry  
s ta te  a lik e .
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p r a j a - - t h e  w edana ( d i s t r i c t  o f f i c e r )  p a r t i c u l a r l y - - w e r e  in  c h a rg e  o f  
th e  a d a t  c o u r t s .  The r e s t  sh o u ld  be q u o te d  d i r e c t l y :

(These wedana), and a l l  the more so the new ones, know very 
l i t t l e  or nothing about law, while the member judges [of the 
ra p a t] , because of the recent removal of the old Chiefs [the 
p as irah ], are a lso  men who know l i t t l e  o r nothing about law. . . .

As a r e s u l t  of the  Proclamation of Independence of August 17,1945, in  sev era l areas of Sumatra leaders were k il le d  in  what were 
commonly ca lled  " so c ia l re v o lu tio n s .”

Those k il l in g s  occurred fo r the most p as t in  areas where there  were customary courts . . . fo r  example in  East Sumatra, A tjeh,Tapanuli, and Palembang. We do not th ink  th is  was mere coincidence, 
but ra th e r  was the consequence of the  customary cou rts . . . .

The a rg u m en t i s  p ro b a b ly  e x tre m e , c a l l i n g  up im ages o f  so m e th in g  l i k e  
th e  p r e r e v o l u t i o n a r y  parlements i n  F ra n c e .  A dat c o u r t s  w ere in d e e d  o f t e n  u n p o p u la r ,  b u t  more so  i n  some a r e a s  th a n  o t h e r s .  What e v id e n c e  t h e r e  i s  s u g g e s t s  t h a t  th e y  w ere p ro b a b ly  m ore u n p o p u la r  w h e re v e r  th e  s p r e a d  b e tw een  r u l i n g  g ro u p s  and s u b j e c t s  was n o t  b r id g e d  by k in s h ip  o r  o th e r  k in d s  o f  t i e s .  In  any c a s e ,  A lw i’ s a rg u m e n t, a common one 
a f t e r  th e  r e v o l u t i o n ,  i s  i n t r i g u i n g .  I t  i s  t h a t  w h i le  th e  p re w a r 
r u r a l  e l i t e  was u n a c c e p ta b le  b e c a u s e  o f  i t s  a r b i t r a r i n e s s ,  th e  p o s t r e v o l u t i o n a r y  l o c a l  e l i t e  was u n a c c e p ta b le  f o r  i t s  l a c k  o f  e x p e r ie n c e  
and  e x p e r t i s e .  T h e r e f o r e ,  th e  o n ly  c h o ic e  was to  c a l l  upon n a t i o n a l  i n s t i t u t i o n s ,  w h ich  th e  m yths o f  th e  r e v o l u t i o n  and o f  th e  m odern 
s t a t e  p ro m ise d  w ou ld  be e f f i c a c i o u s  on a l l  g ro u n d s . A lw i summed up 
h i s  p o s i t i o n  a g a i n s t  a d a t  c o u r t s  and  in  f a v o r  o f  g o v e rn m en t c o u r t s  w ith  a r e f e r e n c e  to  th e  c o l o n i a l  p o l i c y  o f  j u d i c i a l  p lu r a l i s m :

Colonialism is  no more. The in te l le c tu a l  leaders of Indonesia 
hold the view th a t  the native  courts and the d iffe rences between 
courts [of the colonial period] mentioned above are re la te d  to  colo
nialism .

In order fo r th a t colonialism  to  die completely without leaving 
any tra c e s , and also  in  order to  achieve equ a lity  of r ig h ts ,  eq u a lity  
of races , and equ a lity  of s ta tu s , i t  is  a lto g e th e r f i t t i n g  th a t the remaining n a tiv e  courts . . .  be done away with.

Equal Ju s tic e  under Law [English in the o rig in a l]  i s  our goal.
One kind of law . . . and one kind of court fo r a l l  the people of Indonesia.

T h is  was a r e a s o n a b le  d e s c r i p t i o n  o f  th e  i n t e l l e c t u a l  a s p i r a t i o n s  
o f  l e a d e r s  who h ad  become p a r t  o f  " n a t i o n a l ” I n d o n e s ia .

I t  h a s  b een  m e n tio n e d  t h a t  n o th in g  came o f  t h i s  p le a  f o r  e l i m i n a t 
in g  th e  a d a t  c o u r t s .  But a lo n g  and  t e n s e  s t r u g g l e  d e v e lo p e d  b e tw een  
th o s e  who i n h e r i t e d  c o n t r o l  o f  t h e  a d a t  c o u r t s  and th o s e  who s o u g h t  to  
a b o l i s h  them . The r a p a t  k e c i l  and  r a p a t  b e s a r  w ere  l e d  now by th e  
w ed an a , d i s t r i c t  o f f i c e r s  in  th e  c e n t r a l l y - d i r e c t e d  r e g io n a l  b u r e a u 
c r a c y  t h a t  h ad  ex p an d ed  o u tw a rd s  from  J a v a  o v e r  a l l  o f  I n d o n e s ia .Some o f  t h e s e  w edana i n  S o u th  S u m a tra  h ad  e n te r e d  th e  pamong p r a j a  
a s  l o c a l  r e v o l u t i o n a r y  l e a d e r s .  N ot s u r p r i s i n g l y ,  th e y  becam e th e  
c h i e f  d e f e n d e r s  o f  a d a t  c o u r t s . 67 The c o u r t s  gave them  c o n s id e r a b le

67. In 1960 Governor B astari of South Sumatra kindly perm itted  me to  examine a f i l e  
of correspondence concerned with the adat court issu e . I want to  thank him for
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p o w er, and  in  some c a s e s  w e a l th ,  and  made t h e i r  a d m i n i s t r a t i v e  f u n c 
t i o n s  e a s i e r .  In  a d d i t i o n ,  o th e r  s u p p o r t  f o r  th e  a d a t  c o u r t s  came 
from  g ro u p s  w hose i n t e r e s t s  and p e r s p e c t i v e s  w ere  i n c r e a s i n g l y  d e f in e d  
by r e g io n a l  a d m i n i s t r a t i v e ,  c u l t u r a l ,  and  p o l i t i c a l  c o n c e r n s ,  and  f o r  whom th e  c e n t r a l  g o v e rn m e n t’ s c a p a b i l i t i e s  and  i n t e n t i o n s  had  become 
t h r e a t e n i n g .  Some p r o v i n c i a l  and l o c a l  a d m i n i s t r a t o r s  f e a r e d  t h a t  
a b o l i s h i n g  a d a t  c o u r t s  w i th o u t  a d e q u a te  r e p la c e m e n t  w ould  c a u s e  s o c i a l  h a r d s h ip  and d i s r u p t i o n ,  e s p e c i a l l y  in  a r e a s  f a r  from  th e  k a b u p a te n  
c a p i t a l s  w here  th e  new P e n g a d i la n  N e g e r i  w ould  s i t .  From a q u i t e  d i f f e r e n t  p o i n t  o f v ie w , as r e g io n a l  t e n s i o n s  r o s e  in  th e  m id -1 9 5 0 ’ s ,
S o u th  S u m atran  p a t r i o t s  o b je c t e d  to  e l i m i n a t i n g  th e  a d a t  c o u r t s  on 
^ ro u n d s  t h a t  t h i s  w ould  w eaken l o c a l  t r a d i t i o n  and c u s to m a ry  law . One f r e q u e n t l y  h e a rd  su ch  v iew s from  l o c a l  l e a d e r s  who o p p o sed  " J a v a n e s e  im p e r ia l is m "  and th e  e x p a n s io n  o f  J a k a r t a ’ s a u t h o r i t y  o v e r  l o c a l  
a f f a i r s .  F i n a l l y ,  army o f f i c e r s  from  th e  d i v i s i o n a l  l e v e l  downwards b eg an  to  g iv e  s u p p o r t  to  th e  a d a t  c o u r t s  a f t e r  195 7 , when n a t i o n a l  m a r t i a l  law  gave th e  r e g io n a l  army command a g r e a t  d e a l  o f  a d m i n i s t r a t i v e  a u t h o r i t y  o v e r  c i v i l i a n  a f f a i r s .  Two r e l a t e d  c o n s i d e r a t i o n s  may e x p la in  th e  m i l i t a r y  p e r s p e c t i v e  on t h i s  i s s u e .  On th e  one h an d , l o c a l  army com m anders w an ted  to  m a in ta in  s t a b i l i t y  in  r u r a l  a r e a s ,  w hich th e y  assum ed m ig h t be d i s r u p t e d  by th e  rem o v al o f  th e  t r a d i t i o n a l  c o u r t s .  On th e  o th e r  h a n d , l a r g e l y  o u t o f  th e  same c o n c e rn  f o r  s t a b i l 
i t y  b u t  a l s o  b e c a u s e  o f  a d e v e lo p in g  a l l i a n c e  o f  s o r t s  b e tw ee n  th e  army and  th e  pamong p r a j a ,  army l e a d e r s  w ere  r e l u c t a n t  to  s e e  th e  
pamong p r a j a  w eakened  by l o s s  o f  th e  r a p a t . 68

i t  here. Much of my d iscussion  is  based on th is  correspondence, which took 
p lace from 1957 through mid-1960 between the governor’s o ff ic e  and pamong p ra ja  
o f f i c ia l s ,  prosecution o f f ic e r s ,  the M in istries  of Ju s tic e  and In te r io r ,  and the Supreme Court. In the f i l e  the only l e t t e r s  arguing th a t the rapat should 
be re ta in ed  were w ritten  by two wedana from Banyuasin and Musi Ulu, in  response 
to  a request from the governor to  local pamong p ra ja  o f f ic ia l s  fo r inform ation 
on the views of the people concerning adat cou rts . The l e t t e r s  were dated January 16 and August 8, 1958. They m aintained th a t  local people would be d isap
pointed  i f  the adat courts were removed, th a t  judges on the ra p a t- -p a r t ic u la r ly  the wedana themselves--knew more about the w ritten  law than they were given 
c re d it  fo r ,  and th a t instead  of being elim inated  the adat courts should be im
proved. A dditional inform ation on adat courts was obtained in  interview s with the clerk  of the rapat tin g g i in  Palembang, a former p as irah , a wedana from 
Musi Ulu, several Pengadilan Negeri judges, and o f f ic ia ls  in the p rov inc ia l government. The charge th a t wedana in con tro l of the adat courts lacked legal knowledge was not always ju s t .  Some, indeed, e sp ec ia lly  former p as irah , were e x tra o rd in a rily  capable and well tra in e d  men. Moreover, as the decisions of the rapat k ec il and rap at besar had to  be examined by the rapat t in g g i ,  whose chairman was a lso  chairman of the  Pengadilan Negeri in  Palembang, some con tro l 
was in  fa c t  exercised. Increasing ly  from 1950 on the rapat were held to  the ru le s  of the crim inal code (KUHP) and the procedural code (HIR). I t  is  a lso  
worth suggesting th a t the charge of inadequate legal knowledge was not always 
re lev an t to  the needs of local popu lations, fo r i t  re f le c te d  the in s t i tu t io n a l  in te re s ts  and s k i l l s  of n a tio n a l bureaucra tic  organizations and did not re a lly  
meet lo g ica lly  the problem of loca l adm in istra tiv e  a rb itra r in e s s .  But th is  is  
an in c id en ta l p o in t.

68. This t a c i t  a ll ia n c e  was nationwide. The pamong p ra ja  had been threatened  with 
ex tin c tio n  by a new d ec en tra liza tio n  law (Law 1/1957) supported by n a tio n a l 
p o l i t i c a l  p a r t ie s ,  which would gain power by confining the bureaucracy. Not 
long a f te r  the n a tio n a l s ta te  of siege was proclaimed in March 1957, however, 
army leaders in Jak arta  and elsewhere began to  support the pamong p ra ja , and
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O p p o s i t io n  to  a d a t  c o u r t s  was s i m i l a r l y  im p e l le d  by a m ix tu re  o f  i n t e r e s t  and id e o lo g y .  L o c a l ly  e l e c t e d  r e g io n a l  c o u n c i l s  (DPRD) 
te n d e d  to  f a v o r  a b o l i t i o n  o f  a d a t  c o u r t s  in  o r d e r  to  w eaken th e  pamong 
p r a j a . 69 M o re o v e r, a P e n g a d i la n  N e g e r i  w ould  le n d  th e  p r e s t i g e  o f  a m odern , n a t i o n a l  i n s t i t u t i o n  to  th e  k a b u p a te n .  O u tsp o k en  o p p o s i t i o n  
to  a d a t  c o u r t s  a l s o  came from  u rb a n  i n t e l l e c t u a l s ,  p r i v a t e  a d v o c a te s ,  
p r o v i n c i a l  p o l i t i c a l  and a d m i n i s t r a t i v e  l e a d e r s - - i n c lu d in g  th e  g o v e r n o r - - a n d  g e n e r a l l y  th o s e  p a r t s  o f  th e  b u r e a u c r a c y  l in k e d  d i r e c t l y  w i th  
J a k a r t a  th ro u g h  n a t i o n a l  i n s t i t u t i o n a l  h i e r a r c h i e s .  F or p r o v i n c i a l  p o l i t i c a l  l e a d e r s  and  a d m i n i s t r a t i v e  o f f i c i a l s ,  a b o l i s h i n g  th e  a d a t  c o u r t s  w ould  p e r fo rm  th e  d o u b le  s e r v i c e  o f  r e d u c in g  th e  pow er o f  lo w er l o c a l  o f f i c i a l s  and s a t i s f y i n g  th e  u rg e  to  a c q u i r e  a f a i r  s h a re  o f  
n a t i o n a l  i n s t i t u t i o n a l  l i n k s .  P r o s e c u to r s  h ad  a s p e c i a l  i n t e r e s t  in  new P e n g a d i la n  N e g e r i ,  w hich  w ould  exp and  t h e i r  a u t h o r i t y .  The sam e, 
o f  c o u r s e ,  was t r u e  o f  govern m en t j u d g e s ,  who m o reo v e r te n d e d  n a t u r a l l y  to  e m p h as ize  th e  a d v a n ta g e s  o f  g o v e rn m en t c o u r t s  o v e r  cu s to m a ry  c o u r t s  - - th o u g h  o ld e r  ju d g e s  o f t e n  w o r r ie d  a b o u t a d e q u a te  r e p la c e m e n t  o f  th e  
a d a t  c o u r t s  and w ere l e s s  i n c l i n e d  to  i d e o l o g i c a l  ju d g m en ts  o f  them .

In  1960 th e  M in i s t r y  o f  J u s t i c e  f i n a l l y  a b o l i s h e d  th e  a d a t  c o u r t s  
o f  S o u th  S u m a tra , a lo n g  w ith  th o s e  t h a t  re m a in e d  in  J a m b i, R ia u , th e  M o lu c c a s , and a few  o th e r  p l a c e s .  S o u th  S u m atra  was th e  key  a r e a  in  
t h i s  f i n a l  p h a se  o f  u n i f i c a t i o n .  G o v ern o r B a s t a r i ,  who had  o p p o sed  th e  a d a t  c o u r t s  o f  S o u th  S u m atra  even  b e f o r e  th e  w a r , made h i s  s t r o n g  
v iew s known in  J a k a r t a  from  th e  tim e  he becam e g o v e rn o r  o f  th e  p r o v in c e  in  th e  l a t e  1 9 5 0 f s .  But l o c a l  o p p o s i t i o n  to  th e  a d a t  c o u r t s  
fo u n d  e q u a l ly  im p o r ta n t  s u p p o r t  from  th e  i d e o l o g i c a l  t e n o r  o f  G uided  
D em ocracy , w hose sy m b o lic  em p h ases , a s  in  th e  r e v o l u t i o n ,  w ere d e 
c id e d ly  on n a t i o n a l  u n i t y .  L o ca l im p e tu s e s  w ere  a g a in  a b le  to  c o n n e c t  
w ith  u n i f y in g  s i g n a l s  from  th e  n a t i o n a l  c e n t e r .  W ith o u t t h i s ,  p e r h a p s ,  th e  a d a t  c o u r t s  w ould  have l a s t e d  lo n g e r .

As an a n t i c l i m a x ,  a d m i n i s t r a t i v e  p ro b le m s  s e t  in  a lm o s t im m edi
a t e l y  once th e  a d a t  c o u r t s  w ere a b o l i s h e d .  T h ere  w ere n o t  in  f a c t  enough ju d g e s  to  s t a f f  new n a t i o n a l  c o u r t s .  S e v e ra l  pamong p r a j a  
o f f i c i a l s  a p p l ie d  f o r  j u d g e s h i p s ,  and  b u r e a u c r a t i c  l e a d e r s  in  P alem bang

eventually  the p o lic ie s  ind icated  by Law 1/1957 faded. By 1959 army o ffic e rs  had begun to  be appointed to  pamong p ra ja  p o s itio n s , which of course made i t s  disappearance even less  l ik e ly . On the postrevo lu tionary  pamong p ra ja  and reg ional government gen era lly , see John Legge, C entral A uthority and Regional 
Autonomy in  Indonesia (Ithaca: Cornell U niversity  P ress, 1961).

69. The reg ional le g is la t iv e  councils (DPRD) of Ogan and Komering Ulu kabupaten
passed a re so lu tio n  on May 17, 1957 to  the e ffe c t th a t the continued existence 
of the adat courts would unfavorably influence the legal development of so c ie ty  and th e re fo re  ought to  be done away with as soon as p oss ib le . A sim ilar reso lu tio n  was passed by the le g is la t iv e  council of Lahak kabupaten on December 28, 
1957. A few days e a r l ie r ,  on December 19, 1957, the bupati (regent) o f Lahat 
wrote to  the re s id en t of Palembang advising quick ab o litio n  of the adat co u rts , though in guarded language suggesting th a t most people simply wanted speedy ju s t ic e  and th a t the adat courts could not always supply th is .  Moreover, he 
sa id , people with a ’’sense of law” (kesadaran hukum) wanted to  have Pengadilan 
Negeri instead  of adat co u rts . I t  i s  p oss ib le  e ith e r  th a t the bupati him self 
wanted the adat courts abolished or th a t p ressure had been brought to  bear on 
him by the le g is la t iv e  council. Bupati were involved in  the customary courts to  the extent th a t  they might examine a l l  decisions sent to  the rapat tin g g i 
and, when they f e l t  i t  necessary , append th e i r  advice.
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w ere e a g e r  to  accom m odate them , p a r t l y  i n  o r d e r  to  h av e  ju d g e s  b u t  a l s o  
to  buy o f f  th e  r e c a l c i t r a n t  w edana. B ut th e  Suprem e C o u rt r e j e c t e d  
o ld e r  pamong p r a j a  a p p l i c a n t s ,  and th e  y o u n g e r o n e s--w h o  so u g h t prom o
t i o n  and s t a t u s  by j o i n i n g  th e  n a t i o n a l  c o u r t s - - w e r e  n o t  p e r m i t t e d  by 
th e  M in i s t r y  o f  I n t e r i o r  to  le a v e  t h e i r  p o s t s .  M o reo v e r, new P en g a- d i l a n  N e g e ri  w ere  e s t a b l i s h e d  in  o n ly  t h r e e  o f  th e  s i x  k a b u p a te n  in  P alem bang r e s i d e n c y ,  w h i le  l o c a l  o f f i c i a l s  h ad  hop ed  f o r  a t  l e a s t  s i x  
and w an ted  m ore . T hese  w ere p ro b le m s t h a t  c o u ld  be s o lv e d  in  t im e ,  
h o w ev e r, a s  th e  j u d i c i a r y  a c q u ir e d  more p e r s o n n e l .  In  th e  m ean tim e , l o c a l  o f f i c i a l s  u n d o u b te d ly  f i l l e d  in  w ith  in f o r m a l  a r ra n g e m e n ts  to  s e t t l e  d i s p u t e s .  A n o th e r  p ro b lem  was m ore d e l i c a t e ,  and o n ly  r e s e a r c h  can  t e l l  how i t  h as  b een  h a n d le d .  G overnm ent c o u r t s  m ig h t n o t  be a b le  to  p e r fo rm  a l l  th e  f u n c t i o n s  t h a t  a d a t  c o u r t s  h ad  o nce m anaged. Lawy e r s ,  j u d g e s ,  and a d m i n i s t r a t o r s  who f e l t  d e e p ly  a b o u t u n i f i c a t i o n ,  a l s o  so m etim es w o r r ie d  t h a t  gov ern m en t c o u r t s  m ig h t l a c k  so m e th in g  t h a t  th e  o ld  a d a t  c o u r t s ,  w h a te v e r  t h e i r  f a u l t s ,  had  p r o v id e d .  The 
th e n  c h a irm a n  o f  th e  Suprem e C o u r t ,  W irjo n o  P r o d jo d ik o r o , r e c o g n iz e d  t h i s  d i f f i c u l t y  in  a s ta te m e n t  to  ju d g e s  o f  th e  new P e n g a d i la n  N e g e r i ,  
whom he adm on ish ed  to  be f l e x i b l e  and in f o r m a l  in  t h e i r  a p p ro a c h e s  to  l o c a l  law .

N o rth  T a p a n u l i :  An A tte m p t to  R e s to re  A dat C o u r ts

The i s s u e  o f  fu n c t io n - - h o w  w e l l  c o u r t s  s e rv e  th e  l e g a l  n ee d s  o f  
s o c i e t y - - fo rm ed  th e  r a t i o n a l e  o f  one s e r i o u s  a t t e m p t ,  in  1952 , to  r e 
c o n s t r u c t  a l o c a l  c u s to m a ry  j u r i s d i c t i o n .  T h ere  may h av e  b een  su ch  
e f f o r t s  e ls e w h e re  in  I n d o n e s ia  a f t e r  th e  r e v o l u t i o n ,  b u t  t h i s  one l e f t  
b e h in d  a f a s c i n a t i n g  d o cum en t. I t  i s  th e  r e p o r t  o f  a co m m ittee  c r e a t e d  by th e  p r o v i s i o n a l  r e g io n a l  c o u n c i l  (DPRDS) o f  N o rth  T a p a n u l i ,  th e  a r e a  
o f  th e  Toba B a ta k , in  o r d e r  to  exam ine th e  p o s s i b i l i t y  o f  r e e s t a b l i s h 
ing  a sy s tem  o f  l o c a l  c o u r t s . 70 My d i s c u s s i o n  h e r e  i s  b a s e d  l a r g e l y  on t h i s  r e p o r t .

What makes th e  docum ent so  i n t e r e s t i n g  i s  t h a t  i t  r e f l e c t s  a c c u r a t e l y  th e  k in d s  o f  se c o n d  th o u g h ts  a b o u t u n i f i c a t i o n  t h a t  o c c u r re d  
a f t e r  th e  r e v o l u t i o n ,  and  th e  c o m p le x ity  o f  l o c a l  i n t e r e s t s  and n a t i o n a l  sym bols t h a t  p e o p le  had  to  d e a l  w ith  in  w o rk in g  o u t  t h e i r  r e l a t i o n s h ip s  w ith  th e  new s t a t e .  Thus p re w a r a d a t  c o u r t s  w ere  c o n d e m n e d --th e  p e o p le  d e s p is e d  th em , s a i d  th e  r e p o r t - - b e c a u s e  th e y  w ere  a c t u a l l y  c o n t r o l l e d  by th e  c o l o n i a l  a d m i n i s t r a t i o n ,  w h ich  u se d  them  to  e x p l o i t  B a ta k  s o c i e t y . 71 But a t  th e  same tim e  t h e r e  w ere many c o u r t s ,  and

70. The re p o r t, which I found in the lib ra ry  of Parliam ent in  Ja k a r ta , was p rin ted  as a pamphlet under the  t i t l e  S ek ita r Soal P eradilan  dan Hakim Perdamaian com
p iled  by the Komisi Memeriksa Hukum Adat I s t ia d a t  (Commission fo r the In v e s ti
gation  of Adat Law). The chairman of th is  commission was S. M. Simandjuntak.F. Pasaribu, bupati of Tapanuli Utara a t the tim e, wrote a foreword fo r the re 
port dated November 8, 1952. On a research  t r i p  to  Balige in 1960 I was unable to  fin d  fu rth e r  m ateria l on the issu e ; while a few men remembered i t  vaguely, 
none whom I ta lked  with knew much about i t .

71. See Vergouwen, Customary Law of the Toba-Batak, on which the w rite rs  of the re 
port re l ie d  fo r some of th e i r  an a ly s is . I t  bears repeating  th a t  the adat courts 
of Tapanuli were not in fa c t v il la g e -c o n tro lle d  during the la te  co lon ia l period ; 
government adm in istra to rs p a r tic ip a te d  in  and no doubt u sually  dominated them.
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p e o p l e  c o u l d  a lw ays  have  t h e i r  day i n  c o u r t .  S i m i l a r l y ,  a c c o r d i n g  t o  
t h e  r e p o r t ,  n a t i o n a l  u n i f i c a t i o n  was c e r t a i n l y  a good t h i n g  and  e v e r y one f a v o r e d  i t ,  b u t  t h e n  p e r h a p s  some e x c e p t i o n s  o ug h t  t o  be made f o r  t h e  s a k e  o f  l o c a l  n e e d s .  The w r i t e r s  o f  t h e  r e p o r t  a v o i d e d  any a p p e a r ance  t h a t  t h e i r  i n s t i t u t i o n a l  q u e s t i o n s  c o n t a i n e d  d o u b t s  a b o u t  t h e  
e s s e n t i a l  r i g h t n e s s  o f  t h e  r e v o l u t i o n ,  i n d e p e n d e n c e ,  t h e  new s t a t e ,  n a t i o n a l  u n i t y ,  and c e n t r a l  i n s t i t u t i o n s .

Yet t h e r e  w ere  s e r i o u s  p r o b l e m s .  The o l d  a d a t  c o u r t s  f i n a l l y  d i s 
a p p e a r e d  i n  1948 ,  b u t  t h e y  were  r e p l a c e d  by o n ly  one f i r s t - i n s t a n c e  n a t i o n a l  c o u r t  ( P e n g a d i l a n  N e g e r i )  f o r  a l l  o f  N o r th  T a p a n u l i  w i t h  a 
s c a t t e r e d  p o p u l a t i o n  o f  a b o u t  7 0 0 ,0 0 0 .  ( P e n g a d i l a n  N e g e r i  a r e  d i s t r i b u t e d  one p e r  k a b u p a t e n ;  N o r th  T a p a n u l i  was a s i n g l e  k a b u p a t e n . )  What 
was w o r s e ,  t h e  c o u r t  was t e r r i b l y  u n d e r s t a f f e d ,  w i t h  o n ly  one j u d g e .  M o re o v e r ,  w h i l e  b e f o r e  t h e  war  t h e r e  were  two a p p e a l s  c o u r t s  i n  Sumat r a ,  i n  Medan and P adang ,  now o n l y  one a p p e l l a t e  i n s t a n c e  ( P e n g a d i l a n  
T i n g g i )  s e r v e d  t h e  whole  o f  S u m a t r a ,  and i t  t o o  was u n d e r s t a f f e d .  Cons e q u e n t l y ,  p e o p l e  w i t h  c i v i l  d i s p u t e s  c o u l d  n o t  g e t  them s e t t l e d  q u i c k l y  by a g ov e rn m en t  c o u r t .  W i th o u t  due r e s o l u t i o n ,  t h e s e  c o n f l i c t s  
m ig h t  grow lon g  and b i t t e r ,  t r a v e l i n g  t h r o u g h  t h e  v e i n s  o f  t h e  p a t r i l i n e a l  k i n s h i p  o r d e r  o f  t h e  Toba B a t a k .  The r e p o r t  a r g u e d  t h a t  t h e  Toba were  p r o n e  t o  su c h  l o n g - l a s t i n g  and  d i s r u p t i v e  f i g h t s ,  and d e 
s c r i b e d  two o f  them o u t  o f  t h e  p a s t .  P e o p l e  who w a i t e d  to o  lo n g  f o r  a d e c i s i o n  and t h e n  were  d i s a p p o i n t e d  by a n o t h e r  long  w a i t  f o r  an a p p e a l ,  
m ig h t  w e l l  t r y  t o  t a k e  j u s t i c e  i n t o  t h e i r  own h a n d s .  To d e a l  w i t h  t h i s  p r o b l e m ,  t h e  com m i t t e e  p r o p o s e d  t h a t  t h e  M i n i s t r y  o f  J u s t i c e  a p p o i n t  a c h a i r m a n - - s t i l l  l a c k i n g  i n  1 9 5 2 - - o f  t h e  P e n g a d i l a n  N e g e r i  
and a t  l e a s t  f o u r  more f i r s t - i n s t a n c e  j u d g e s ,  so t h a t  one c o u l d  s i t  i n  each  f o r m e r  o n d e r a f d e e l i n g  ( s u b d i s t r i c t )  i n  N o r th  T a p a n u l i :  Toba ,
S a m o s i r ,  Humbang, S i l i n d u n g ,  and D a i r i .  I t  s u g g e s t e d  f u r t h e r  t h a t  
more a p p e l l a t e  j u d g e s  be a p p o i n t e d .  The r e p o r t  a l s o  u r g e d  a s i m p l i f i c a t i o n  o f  c o u r t  p r o c e d u r e ,  so t h a t  v i l l a g e  l i t i g a n t s  would  n o t  have  t o  r e l y  on a d v o c a t e s  o r  b u s h - l a w y e r s .

I t  was n o t ,  h ow eve r ,  m e r e l y  t h e  i n s u f f i c i e n c y  o f  c o u r t s  and  j u d g e s  
t h a t  c a u s e d  t r o u b l e .  The p ro b le m  o f  p r o c e d u r e  came c l o s e r  t o  t h e  com
p l e x  c o r e  o f  t h e  m a t t e r .  P a r t  o f  i t  was t h a t  most  p e o p l e  had  no way 
o f  u n d e r s t a n d i n g  t h e  f o r m a l  p r o c e d u r e  o f  t h e  new gove rnm en t  c o u r t s .Such was t h e  c o m p l e x i t y  and  o d d n es s  o f  i t ,  t h e  r e p o r t  c o m p l a in e d ,  t h a t  many p e o p l e  f i n a l l y  assumed i t  must  r e a l l y  be a m a t t e r  o f  b a r g a i n i n g ,  
w i t h  v i c t o r y  g o in g  t o  whoever  p a i d  t h e  r i g h t  p r i c e .  P r o c e d u r a l  s i m p l i c i t y  would  h e l p .  But s i m p l i c i t y  would  n o t  s o l v e  t h e  more d i f f i c u l t  p r o b l e m  t h a t  gov e rn m en t  c o u r t s  s im p ly  were  n o t  c o n n e c t e d  w i t h  t h e  most  c r i t i c a l  d i s p u t e - s e t t l i n g  c o n t e x t  i n  Toba B a tak  s o c i e t y - - t h e  k i n s h i p  
s t r u c t u r e .

The w r i t e r s  o f  t h e  r e p o r t  c a r e f u l l y  e x p l a i n e d  Toba B a ta k  f a m i l y  s t r u c t u r e ,  i n d i c a t i n g  t h e  e x t e n t  t o  w h ich  r e l a t i o n s h i p s  b e tw een  w i f e 
g i v i n g  and w i f e - r e c e i v i n g  marga  c o n t r i b u t e d  t o  k e e p in g  t h e  p e a c e .T hese  r e l a t i o n s h i p s  were  c r u c i a l  i n  r e s o l v i n g  c o n f l i c t s ;  and i f  t h e y  
were  i g n o r e d  i n  a d i s p u t e ,  s e r i o u s  c o n s e q u e n c e s  m ig h t  f o l l o w .  For  
t h i s  r e a s o n ,  c o n c i l i a t i o n  and compromise  were  e s s e n t i a l  i n  Toba l i t i g a t i o n ,  and  t h e  r e p o r t  p o i n t e d  o u t  a few t im e s  t h a t  t h e  B a ta k  p e o p l e  w ere  i n c l i n e d  t o  be l i t i g i o u s .  Most  c a s e s  t h a t  r e a c h e d  c o u r t  w ere  n o t  
c r i m i n a l - - o f  t h e s e  t h e r e  were  f e w - - b u t  m in o r  c i v i l  d i s p u t e s  w i t h i n  t h e  
f a m i l y .  Now, i n  t h e  P e n g a d i l a n  N e g e r i ,  j u d g e s  o f t e n  c o u l d  n o t  know 
t h e  f u l l  b a c k g r o u n d  o f  su c h  d i s p u t e s ,  and  t h e i r  c a s e - l o a d  and p r o c e 
d u r a l  r e q u i r e m e n t s  d i d  n o t  p e r m i t  them t h e  t im e  o r  s p i r i t  t o  make a d e q u a t e  i n q u i r y .  F u r t h e r m o r e ,  w h i l e  gov e rn m en t  j u d g e s  d i d  a s k  l i t i g a n t s
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w h e t h e r  t h e y  were  w i l l i n g  t o  work o u t  a com prom ise ,  i n  t h e  n a t u r e  o f  
i t  t h i s  must  be a p e r f u n c t o r y  q u e s t i o n ;  t h e  gove rn m en t  c o u r t  d i d  n o t  
have  t h e  s o c i a l  r e s o u r c e s  and  knowledge  a t  i t s  d i s p o s a l  t o  w a i t  l i t i 
g a n t s  o u t  and l e a d  them to w a r d s  c o n c i l i a t i o n . 72 As t h e  f o r m a l  c o u r t  was n o t  i n t i m a t e l y  i n v o l v e d  i n  l o c a l  v i l l a g e  and k i n s h i p  l i f e ,  i t  had  
no c o m p e l l i n g  i n t e r e s t  i n  t h e  p r o v e n a n c e  o f  d i s p u t e s  n o r  i n  t h e  a f t e r -  math  o f  mere  j u d i c i a l - - r a t h e r  t h a n  s o c i a l - - r e s o l u t i o n s .

W ith  a l l  t h i s  i n  m ind ,  t h e  r e g i o n a l  c o u n c i l  o f  N o r th  T a p a n u l i  
a s k e d  t h e  l o c a l  P e n g a d i l a n  N e g e r i  j u d g e - - h i m s e l f  a T o b a - - w h e t h e r  t h e  n a t i o n a l  g ove rnm en t  would  l e g a l l y  c r e a t e  a s y s t e m  o f  v i l l a g e  c o u r t s - - 
hakim perdamaian, l i t e r a l l y  c o n c i l i a t i o n  j u d g e s - - i n  w hich  t h e  pamong 
p r a j a  would  be i n v o l v e d  t o  some e x t e n t  and whose work m ig h t  even  be 
s u b j e c t  t o  c o n t r o l  by t h e  P e n g a d i l a n  N e g e r i . 73 Not  a l t o g e t h e r  s u r p r i s i n g l y ,  t h e  j u d g e  f i r m l y  s a i d  n o ,  t h a t  em ergency  Law 1 /1951  had  a l r e a d y  
a b o l i s h e d  a d a t  c o u r t s ,  and t h e  hakim p e r d a m a i a n  now p r o p o s e d  were  e s s e n t i a l l y  a d a t  c o u r t s .  The l e g a l  a r g u m e n t s  o v e r  t h i s  i s s u e  n eed  l i t t l e  a t t e n t i o n  h e r e .  The P e n g a d i l a n  N e g e r i  j u d g e  o b v i o u s l y  f e l t  t h a t  t h e  
l o g i c  o f  a u n i f i e d  n a t i o n a l  j u d i c i a r y  e x c l u d e d  l o c a l  c o u r t s ;  t h a t  i s  what  u n i f i c a t i o n  m e a n t .  He added  d e f e n s i v e l y  t h a t  t h e  P e n g a d i l a n  N e g e r i  was s u r e l y  a d e q u a t e  t o  a l l  t h e  p ro b l e m s  t h a t  came b e f o r e  i t .In  t h e  1 9 3 0 f s t h e  g o v e rn m en t  b u r e a u c r a c y  would  n o t  r e l e a s e  i t s  c o n t r o l  o v e r  a d a t  c o u r t s  i n  T a p a n u l i  and o t h e r  d i r e c t l y - g o v e r n e d  a r e a s ;  t o  do 
so would  have  d i m i n i s h e d  b u r e a u c r a t i c  a u t h o r i t y  o v e r  v i l l a g e  a f f a i r s .In  t h e  1 9 5 0 ' s  t h e  gove rn m en t  j u d i c i a r y ,  and o t h e r  n a t i o n a l  i n s t i t u t i o n s ,  were  s i m i l a r l y  r e l u c t a n t  t o  a l l o w  much au tonomous  a u t h o r i t y  t o  l o c a l  l e a d e r s h i p .

D e s p i t e  t h e  a d v i c e  o f  t h e  P e n g a d i l a n  N e g e r i  j u d g e ,  t h e  c o m m i t te e  
on a d a t  c o u r t s  went  a h e a d  anyway t o  p r o p o s e  a s y s t e m  o f  l o c a l  c o u r t s ,  
as  w e l l  as  im provem en ts  i n  t h e  s t a f f i n g  and p r o c e d u r e  o f  g ove rnm en t  
c o u r t s .  N o th in g  came o f  i t .  The M i n i s t r y  o f  J u s t i c e  e i t h e r  d i d  n o t  
r e s p o n d  o r  r e f u s e d ,  and i n  t im e  t h e  i s s u e  was d r o p p e d .

I t  i s  w o r th  e x p l o r i n g  t h e  a n x i e t i e s  b e h i n d  t h e  hakim p e r d a m a i a n  
p r o p o s a l  f u r t h e r ,  e s p e c i a l l y  as  t h e y  r e l a t e  t o  w id e r  i s s u e s  o f  n a t i o n a l  u n i f i c a t i o n  and l o c a l  autonomy.  I n  p a r t ,  no d o u b t ,  l o c a l  Toba l e a d e r s  
were  d e e p l y  c o n c e r n e d  o v e r  t h e  p r o c e d u r a l  i n a d e q u a c y  o f  gove rn m en t  
j u s t i c e .  They u n d e r s t o o d  b e t t e r  t h a n  o u t s i d e r s  t h a t  v i l l a g e  l e a d e r s h i p

72. A r t ic le  130 of the procedural  code (H.I.R.) requires  f i r s t - i n s t a n c e  judges to 
t r y  to conc i l i a te  c iv i l  l i t i g a n t s  before proceeding with a hearing.  Usually, however, the attempt i s  mechanical, almost in the nature of a r i t u a l  quest ion.  Only a judge of ext raordinary character  and soc ia l  influence can often bring l i t i g a n t s  to a compromise in court ,  because going to court  i s  i t s e l f  an act  of considerable h o s t i l i t y .

73. The choice of the term hakim perdamaian, not indigenous to  North Tapanuli,  was d ic ta ted  by the wording of a r t i c l e  1 para.  3 of Emergency Law 1/1951 on the 
organizat ion,  powers, and procedure of  c i v i l  courts . Art ic le  1 (3) provided tha t  the abo l i t ion  of adat courts  intended by a r t i c l e  1 (1) and 1 (2) did not apply to  exist ing  v i l l ag e  hakim perdamaian. See note 54 above. Ministry of 
J u s t i c e  o f f i c i a l s  assumed tha t  hakim perdamaian were bas ica l ly  informal,  and exist ing  s t a tu to ry  provisions permitted them only to  mediate d isputes ,  not to  
render decisions.  The committee on adat courts  in North Tapanuli attempted to r e in t e rp re t  a r t i c l e  1 (3) of the 1951 law to mean tha t  hakim perdamaian could 
be created,  and fu r the r  tha t  they might be reconstructed into courts .  The in te rp re ta t io n  was eas i ly  shown to be lega l ly  inva lid .
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c o u l d  r e l y  on B a ta k  k i n s h i p  o r g a n i z a t i o n  t o  r e s o l v e  l o c a l  d i s p u t e s  
p e a c e f u l l y .  Yet  much o f  t h i s  v i l l a g e  l e a d e r s h i p ,  and l o c a l  l e a d e r s h i p  
g e n e r a l l y ,  was new and p e r h a p s  l e s s  a u t h o r i t a t i v e  t h a n  b e f o r e  t h e  r e v o 
l u t i o n .  I t  may be t h a t  one p u r p o s e  f o r  p r o p o s i n g  new l o c a l  c o u r t s  was 
t o  b e g i n  c o n s o l i d a t i n g  t h e  a u t h o r i t y  o f  l o c a l  l e a d e r s  a f t e r  t h e  r e v o l u 
t i o n .  S i g n i f i c a n t l y ,  t h e  r e g i o n a l  c o u n c i l  hoped  t h a t  t h e  n a t i o n a l  
g ov e rn m e n t  would  a u t h o r i z e  by law t h e  c r e a t i o n  o f  t h e  hakim p e r d a m a i a n .  Toba l e a d e r s  w ere  n o t  a b o u t  t o  s e t  up v i l l a g e  c o u r t s  on t h e i r  own 
a u t h o r i t y ;  t h e y  f e l t  c o m p e l l e d  t o  a c c e p t  t h e  symbols  o f  n a t i o n a l  p o l i t i c a l  l e g i t i m a c y .  In  a d d i t i o n ,  h o w e v e r ,  a n a t i o n a l  s t a t u t e  would  g i v e  
l e g a l  a u t h o r i t y  t o  t h e  new c o u r t s  w here  t r a d i t i o n a l  a u t h o r i t y  was l a c k i n g .  By a n a l o g y  w i t h  I s l a m i c  c o u r t s ,  t h e  c o m m i t t e e  a l s o  s u g g e s t e d  
t h a t  hak im p e r d a m a i a n  d e c i s i o n s  be made e x e c u t a b l e  by d e c r e e  {execu- 
toire verklaring) o f  t h e  P e n g a d i l a n  N e g e r i ,  a n o t h e r  i n d i c a t i o n  t h a t  
Toba l e a d e r s  f e a r e d  t h a t  l o c a l  i n s t i t u t i o n s  c o u l d  n o t  make i t  e n t i r e l y  
on t h e i r  own and would  n ee d  some n a t i o n a l  i n s t i t u t i o n a l  s u p p o r t .  The g o in g  them es  o f  n a t i o n a l  i n s t i t u t i o n a l  d e v e lo p m e n t  made s u c h  s u p p o r t  u n l i k e l y .

T h ere  i s  some e v i d e n c e  i n  t h e  r e p o r t  t h a t  Toba l e a d e r s  were  even  
more w o r r i e d  a b o u t  a q u e s t i o n  w i t h  w i d e r  i m p l i c a t i o n s  f o r  t r a d i t i o n a l  
B a ta k  c u l t u r e .  The d i s a p p e a r a n c e  o f  l o c a l  j u d i c i a l  i n s t i t u t i o n s  and t h e  i m p o s i t i o n  o f  new n a t i o n a l  c o u r t s  s u d d e n l y  opened  Toba c u l t u r e  t o  t h e  t h r e a t  o f  r a p i d  change  f o r c e d  from t h e  o u t s i d e .  L o c a l  i n s t i t u 
t i o n a l  b u f f e r s  and d e f e n s e s  w ere  g one .  Toba l e a d e r s  q u i t e  r i g h t l y  f e l t  l i k e  a m i n o r i t y  i n  a huge I n d o n e s i a n  s t a t e  d o m in a te d  by J a v a n e s e ,  
S un dan ese  and o t h e r s  who had  l i t t l e  r e a s o n  t o  be o v e r l y  s y m p a t h e t i c  t o  B a ta k  i n s t i t u t i o n s - - h e n c e  t h e  r e p o r t ’ s e f f o r t  t o  e x p l a i n  Toba p a t r i -  
l i n e a l i s m  t o  an a u d i e n c e  whose k i n s h i p  p a t t e r n  was b i l a t e r a l .  At one 
p o i n t  i n  t h e  r e p o r t ,  i t s  a u t h o r s  t o o k  up t h e  q u e s t i o n  o f  l o c a l  a d a t  c r i m i n a l  law. T h e r e  were  n a t i o n a l  c r i m i n a l  code  d e l i c t s  t h a t  l o c a l  
a d a t  d i d  n o t  r e c o g n i z e ,  and some i n  l o c a l  a d a t  t h a t  d i d  n o t  e x i s t  i n  
t h e  c r i m i n a l  c o d e . 74 75 So f a r  t h e  p o t e n t i a l  h a r d s h i p  o f  t h i s  s i t u a t i o n  h a s  been  a v o i d e d ,  b e c a u s e  l o c a l  p o l i c e  and  p r o s e c u t o r s  u n d e r s t o o d  B a ta k  
l a n g u a g e  and a d a t  c r i m i n a l  l a w - - t h a t  i s ,  t h e y  t h e m s e l v e s  were  Toba .
But what  a b o u t  t h e  f u t u r e ?  The r e p o r t  u r g e d  t h a t  p o l i c e  and p r o s e c u t in g  o f f i c i a l s ,  and  by i m p l i c a t i o n  g ov e rn m e n t  j u d g e s ,  s h o u l d  a lw ays  be 
c h o s e n  from among t h o s e  who spoke  t h e  l o c a l  l a n g u a g e  and u n d e r s t o o d  t h e  a d a t .

The f e a r  t h a t  n a t i o n a l  u n i f i c a t i o n  must  l e a d  t o  p o w e r f u l  p r e s s u r e  
f o r  change  t u r n e d  o u t  t o  be r e a l i s t i c .  I t  was (and  i s )  n o t  a s i m p le

74. The repor t  noted tha t  v i l l age  chiefs  are responsib le fo r  v i l l age  secur i ty  and 
order,  including the set tlement of minor co n f l i c t s ,  fo r  which there was legal  support in a r t i c l e  13 of the H.I.R. The committee argued tha t  creat ing the 
hakim perdamaian would strengthen v i l l ag e  leadership.  "The pamong desa [v i l lage  administrat ion] should have c e r ta in ty  of pos i t ion  and re sp o ns ib i l i ty  so th a t  i t  can s e t t l e  such disputes as may cause disharmony in the v i l l age"  (p. 43 of the r e p o r t ) .

75. For example, kidnapping a g i r l  with the in ten t ion  of marrying her is  not an 
adat  crime, but would be considered so in the nat ional  criminal  code. Also, a pig found ruining paddy in the f i e l d ,  or an adu l te re r ,  may be k i l l ed  without 
legal  consequence in local  adat law, but not according to  the  criminal  code.Adat crimes could be t r i e d  by analogy to  simi lar  crimes in the criminal  code, 
but t h i s  put a great  deal of d isc re t ionary  au thor i ty  in to  the hands of local  prosecutors,  who might or might not  be nat ive  sons.
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m a t t e r  o f  change  b e i n g  f o r c e d  by o u t s i d e  pow ers  and i n f l u e n c e s ,  a s  some 
i n t e r p r e t a t i o n s  would  h av e  i t .  R a t h e r ,  l o c a l  i n t e r e s t s  i n  v a r i o u s  k i n d s  o f  s o c i a l  change  were  a b l e  t o  l i n k  up w i t h  o u t s i d e  p r e s s u r e s  moving i n  more o r  l e s s  t h e  same d i r e c t i o n .  Novel  c u l t u r a l  i m p u l s e s  
e m a n a t i n g  from t h e  m a j o r  c i t i e s  o f  I n d o n e s i a  were  h a r d  t o  a v o i d .  And, 
more n o t i c e a b l y ,  n a t i o n a l  i n s t i t u t i o n s  t e n d e d  i n e v i t a b l y  tow ard  c e n t r a l i z a t i o n  o f  s t a n d a r d s .  In  t h e  n a t i o n a l  j u d i c i a r y  t h i s  m eant  t h a t  l o c a l  
a d a t  r e c e i v e d  l e s s  and l e s s  a t t e n t i o n ,  w h i l e  t h e  r u l e s  o f  t h e  e x e m p la r y  c e n t e r  r e c e i v e d  more and more .  The p l a c e  o f  a d a t  i n  I n d o n e s i a n  l e g a l  
p r a c t i c e ,  and t h e r e f o r e  i n c r e a s i n g l y  i n  l e g a l  i d e o l o g y ,  d e c l i n e d  p r e c i p i t a t e l y .  New a d a t  law r e s e a r c h  became r a r e .  Law s t u d e n t s  showed much l e s s  i n t e r e s t  i n  i t .  And t h e  j u d g e s  o f  t h e  Supreme C o u r t  and 
a p p e a l s  c o u r t s  b eg a n  t o  assume n o t  o n l y  t h a t  l o c a l  a d a t  was c h a n g e a b l e ,  
b u t  t h a t  t h e y  were  p e c u l i a r l y  r e s p o n s i b l e  f o r  c h a n g in g  i t .  By t h e  l a t e  
1 9 5 0 f s and  e a r l y  I 9 6 0 1s - - a g a i n ,  d u r i n g  t h e  p e r i o d  o f  Guided  Democracy,  when i d e o l o g i c a l  emphases  w ere  h e a v i l y  on n a t i o n a l  u n i t y - - t h e  Supreme C o u r t ’ s f a m i l y  law j u r i s p r u d e n c e  t o o k  a d i s t i n c t l y  i n t e g r a t i n g  and u n i f y i n g  t u r n .  B a ta k  f a m i l y  law r u l e s  b o r e  t h e  b r u n t  o f  t h e  c h a l l e n g e ,  
new d e c i s i o n s  b e i n g  b a s e d  on b i l a t e r a l  a s s u m p t i o n s  a b o u t  i n h e r i t a n c e  
t h a t  t h r e a t e n e d ,  as l e a s t  s y m b o l i c a l l y ,  t h e  v e r y  h e a r t  o f  t h e  p a t r i l i n e a l  k i n s h i p  s t r u c t u r e . 76 P u b l i c  p r o t e s t  m e e t i n g s  o r g a n i z e d  i n  Medan may have  e n c o u r a g e d  t h e  Supreme C o u r t  t o  go more s l o w l y ,  b u t  t h e y  d i d  n o t  s t o p  t h e  t r e n d .

By t h i s  t i m e ,  l o c a l  g r o u p s  had  o n ly  a few ( t h o u g h  o f t e n  e f f e c t i v e )  a l t e r n a t i v e  means o f  d e f e n s e  a g a i n s t  t h e  c h a l l e n g e  o f  n a t i o n a l  i n s t i t u t i o n s  and c e n t r a l  p u b l i c  p o l i c y .  One, f o r  ex a m p le ,  was s im p ly  t o  i g n o r e ,  a v o i d ,  o r  u n d e r c u t  n a t i o n a l  law i n  any way p o s s i b l e .  A n o th e r  
was t o  b u i l d  up r e g i o n a l  p o l i t i c a l  a l l i a n c e s  t h a t  o f f e r e d  b a r g a i n i n g  power t o  h o l d  o f f  o u t s i d e  p r e s s u r e s .  S t i l l  a n o t h e r ,  w i t h i n  t h e  l e g a l  
s y s t e m ,  was t o  r e l y  on t e n d e n c i e s  i n  n a t i o n a l  b u r e a u c r a t i c  i n s t i t u t i o n s  t o  d e v e lo p  b u f f e r s  o f  a s o r t .  Thus f i r s t - i n s t a n c e  j u d g e s  a r e  more r e 
s p o n s i v e  t o  l o c a l  p r e s s u r e s  t h a n  Supreme C o u r t  j u d g e s ,  and  a p p e l l a t e  
j u d g e s  r e s t  somewhere i n  t h e  m id d l e  o f  a w ide  s c a l e  o f  r e s p o n s i v e n e s s .  The p r e s s u r e s  a r e  f o r  change  as w e l l  a s  t h e  s t a t u s  q uo ,  b u t  b o t h  k i n d s  o f  p r e s s u r e  must  f o c u s  now, i n  some m e a s u r e ,  on n a t i o n a l  i n s t i t u t i o n s .

In  t h e  p r o c e s s  o f  u n i f i c a t i o n ,  f u n c t i o n a l  i s s u e s ,  w h i l e  t h e y  were  
r a i s e d ,  were  u s u a l l y  s e c o n d a r y .  P e o p l e  a r g u e d  a b o u t  t h e  a d v a n t a g e s  o f  
a d a t  c o u r t s  and g ov e rn m e n t  c o u r t s ,  b u t  t h e  d e b a t e ,  su c h  as  i t  w as ,  seemed o n l y  i n c i d e n t a l l y  r e l e v a n t .  How and  i n  what  way o l d  o r  new 
c o u r t s  b e t t e r  s e r v e d  t h e  l e g a l  n e e d s  o f  t h e  p e o p l e  i s  a h o p e l e s s l y  com
p l i c a t e d  q u e s t i o n ,  b e c a u s e  what  t h e  " l e g a l  n ee d s  o f  t h e  p e o p l e ” a r e  
d epends  on t h e  p e r s p e c t i v e  one a d o p t s ,  and o f t e n  enough  t h e  p e r s p e c t i v e  i s  n e c e s s a r i l y  i d e o l o g i c a l .  More a t  i s s u e  t h a n  f u n c t i o n  were  t h e  s t r u g g l e s  f o r  l e g i t i m a t e  a u t h o r i t y  b e tw e e n  l o c a l ,  r e g i o n a l ,  and n a t i o n - -  
a l  e l i t e s ,  s t r u g g l e s  i n  w h ich  i n s t i t u t i o n a l  power and sym bols  were  c r i t i c a l l y  i m p o r t a n t .  The o c c u p a t i o n  and  r e v o l u t i o n ,  by b r e a k i n g

76. See Daniel S. Lev, "The Supreme Court and Adat Inheri tance Law in Indonesia," 
American Journal of Comparative Law, XI, No. 2 (1962), pp. 205-24, and my essay " Jud ic ia l  In s t i t u t io n s  and Legal Culture,"  in Claire Holt,  Culture and P o l i t i c s  in Indonesia (I thaca:  Cornell University Press,  1972), pp. 309 f f .  Also M. A. 
Jaspan,  "In Quest of New Law: The Perplexi ty  of  Legal Syncretism in Indonesia," Comparative Studies in Society and His tory , VII, No. 3 (April 1965), pp. 252-66 and the commentary on Jaspan1s a r t i c l e  by Paul S t i r l i n g  in the same journal ,  VIII ,  No. 1 (October 1965), pp. 50-55.
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e x i s t i n g  p a t t e r n s  o f  a u t h o r i t y ,  made t h e s e  s t r u g g l e s  i n e v i t a b l e .N e a r l y  e v e ry w h e re  i n  t h e  c o u n t r y  d u r i n g  t h e  r e v o l u t i o n  r u l i n g  g r o u p s  were  c r u s h e d ,  p u s h e d  a s i d e ,  o r  a t  l e a s t  c h a l l e n g e d  and  s h a k e n .  Many e v e n t u a l l y  r e t u r n e d  t o  a u t h o r i t y ,  i t  i s  t r u e ,  and  som et im es  w i t h  a b o u t  as  much power a s  t h e y  had  e x e r c i s e d  b e f o r e ,  d e s p i t e  t h e  a p p e a r a n c e s  o f  
new i n s t i t u t i o n a l  p a t t e r n s .  But t h e  d i s t r i b u t i o n  o f  i n s t i t u t i o n a l  a u t h o r i t y  was r e v i s e d ,  and  t h e  im p e tu s  g i v e n  by t h e  r e v o l u t i o n  t o  n a t i o n a l  o r g a n i z a t i o n  had  p r o f o u n d  c o n s e q u e n c e s  f o r  l o c a l  autonomy and 
l o c a l  c u l t u r e .


