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ABSTRACT  
 

That a country should procure an economic benefit from its natural resource wealth is 

axiomatic. When this intuitive understanding is violated, it makes for an interesting 

study. Zambia’s failure to derive a transformative benefit from its substantial copper 

deposits is sufficiently documented; what remains absent in the literature are cohesive 

clarifications for this failure.  This work develops one such clarification by examining 

Zambia’s copper mining framework through the lens of i) knowledge asymmetry and 

ii) the principal -agent problem.  

 
The central argument in this work is that in the context of copper mining transactions, 

the Zambian government acts within an avalanche of information gaps and agency 

hazards and is therefore limited in its ability to negotiate and enforce copper mining 

deals in its best interests. This dearth in capacity must be contrasted with the capacity 

of the mining conglomerates that often have a monopoly of knowledge on a host of key 

issues surrounding the bargain.  The singular contribution of this work is that it 



 

crystalizes the numerous challenges facing the industry into two basic explanations—

knowledge asymmetry and the agency dilemma. It contends that many of the 

permutations, the inefficiencies, and the asymmetries that characterize the industry can 

invariably be classified as problems of knowledge or problems of agency. While the 

underperformance of the industry has been adequately documented, this study 

elucidates this failure by scaling it down to two basic components.  The benefits of this 

distillation are conceptual and typological. From a conceptual perspective, it makes 

what at first glance looks like an insuperable problem easier to apprehend, and from a 

typological perspective, it raises the level of abstraction by directing our focus to the 

rudiments of root cause rather than the minutiae of consequences. 
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CHAPTER 1 
 

INTRODUCTION 
 

1. The Problem  
 
That a country should procure an economic benefit from its natural resource wealth is 

axiomatic. When this intuitive understanding is violated, it makes for an interesting 

study. Zambia’s failure to derive a transformative benefit from its substantial copper 

deposits is sufficiently documented; what remains absent in the literature are cohesive 

clarifications for this failure. This work develops one such clarification by examining 

Zambia’s copper mining regime through the lens of these two inter-related concepts: 

knowledge asymmetry and the principal -agent problem.   

 
To develop this clarification, this work concerns itself with two stages of the copper 

mining transaction: (i) deal-making and (ii) revenue collection. At the deal-making 

stage, I show how knowledge deficits and agency costs combine to undermine the 

government’s ability to effectively capture and frame their interests in mining deals.  I 

then proceed to examine how these same features manifest in the levying and collection 

of tax by the Zambia Revenue Authority.  

 
As to why this is of concern to me as a jurist, the failure to execute optimal mineral 

transactions is often—at least in part, viewed as a failure in legal competence. This is 

unsurprising because lawyers are intimately involved across the varying stages of the 

transaction. Moreover because copper mining rights are administered and regulated 

within the context of a legal framework, a discussion of the effectiveness of a mineral 
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management regime must at least every now and again, be conducted through the lens 

of the lawyers that play a prominent role in the creation, operation, and performance of 

these ventures.   

 
If we accept that a lawyer’s role is to (i) add value, (viz: to increase their client’s share 

in the deal) and (ii) to reduce their client’s exposure to risk, then we must accept that 

knowledge asymmetry and the principal-agent problem are squarely the lawyer’s 

problem. As will be demonstrated in chapter three, the knowledge that is indispensable 

to the execution of optimal copper mining deals often eludes the licensing authority and 

therefore impedes the effectiveness of government lawyers advising on the transaction.  

So too, the lawyers responsible for developing or reforming the legal framework that 

governs mining activity must perform this function with the principal-agent problem in 

mind.  Chapter four will show that a mineral regulatory regime that is not designed with 

the principal-agent problem in mind will not provide the necessary checks on agent 

discretion. Since the law can play a critical role in counteracting the principal-agent 

problem and alleviating knowledge asymmetries, it follows that these concepts are 

fundamentally the concern of lawyers.  

 
2. The Analytical Tools  
 

Knowledge Asymmetry  
 
Knowledge asymmetry as it is used in this work refers to the informational differentials 

between two contracting parties.  It describes a situation in which one party has access 

to superior knowledge about the key issues that surround and affect the bargain.  

Without question, the knowledge available to negotiating parties influences the manner 
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in which the parties hedge their bets and frame their interests; the party with the better 

knowledge often negotiates the better deal.    

 
Freedom of contract, which derives from the notion that man is a sovereign—both of 

his will, as well as the actions that flow from that will, appears to be a derivative of free 

moral agency, the concept that man is free (or should be free) to choose. This 

sovereignty vests an individual with the authority to bind themselves in whatsoever 

manner they so choose and on terms that they alone prescribe. It is the enforceability of 

these choices (or contracts) that underwrites that revered creed of modern democratic 

and constitutional dispensations – freedom. Underwriting the notion of freedom of 

contract then, is the idea that all natural and legal persons must have the freedom to 

make decisions not only to their benefit, but also to their detriment. The law will 

therefore not cushion an actor from the ill- effects of inept decision making (much in 

the same way that “equity will not aid a volunteer”)1, neither will it superintend the 

knowledge differentials between contracting parties. A transacting party therefore 

consents to be bound even in the absence of perfect knowledge. Any knowledge that is 

essential for sound decision-making must be acquired on the own motion and at the cost 

of the contracting party. Because knowledge governs ignorance2, the transacting party 

with the superior knowledge often brokers the superior deal.  

 
                                                
1 A maxim of equity. 
2 James Madison, (1822) in JAMES MADISON & GAILLARD HUNT, THE WRITINGS OF JAMES MADISON: 
COMPRISING HIS PUBLIC PAPERS AND HIS PRIVATE CORRESPONDENCE (2007).  
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The upshot of all this as it relates to the present context is that when negotiating and 

enforcing copper mining contracts, the Zambian government functions within a milieu 

of acute knowledge asymmetries, and these asymmetries undermine its ability to 

effectively secure its interests. These costly knowledge deficits include; deficits about 

geological potential; deficits about production outputs; deficits about the profit margins 

of mining companies; deficits about the environmental footprint of copper mining 

projects; deficits about the book value of mining assets, etcetera.  These and other 

knowledge deficits erode the government’s ability to negotiate and enforce mining deals 

in a way that advances the national interest. When viewed from this perspective, the 

lop-sided deals and ineffective regulation that have been the hallmark of the post-

colonial copper mining landscape in Zambia become less perplexing.  

 
Knowledge asymmetry usually leads to this basic result; the party with the knowledge 

advantage bolsters their contracting position while the negotiating capacity of the party 

at the disadvantaged end of the knowledge matrix is weakened. This is precisely what 

obtains in the Zambian copper mining context. The Zambian government acting within 

an avalanche of knowledge asymmetries, has limited capacity to negotiate and execute 

copper mining deals in their best interests. This capacity must be contrasted with the 

negotiating capacity of the mining conglomerates that often have a monopoly of 

knowledge on a whole host of key issues surrounding the bargain. This work shows that 

the law can both perpetuate and alleviate knowledge asymmetries, and that law reform 

must focus on reducing the potential for asymmetric relations between the government 

and investor.  
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The Principal-Agent problem 
 
It is impossible for persons, whether natural or legal, to act on their own behalf all of 

the time. The doctrine of agency rests on this basic understanding.  The law of agency 

governs those situations in which one party (the principal) appoints another party (the 

agent) to act on his or her behalf.  The principal-agent problem— also known as the 

agency dilemma, arises when the principal’s interests and the agent’s interests are 

misaligned or when the agent for some reason or another, lacks the necessary motivation 

and/or incentive to act in the principal’s best interests. This misalignment of interests 

and lack of incentive are known as the “costs of agency”.  

 
This work argues that the Zambian government and its citizens are in a principal-agent 

relationship. The barriers to collective action necessitate that the principal (in this case 

“the people”) appoint an agent (the elected government) to act on their behalf. In a 

classic manifestation of the P/A problem, this work will show that when it comes to 

copper mineral management, the interests of the government and its principal are often 

heterogeneous and many times, the government lacks the motivation and incentive to 

act in the national interest.  

 
The P/A problem was popularized by economic theorists who used the constructs of 

“principal” and “agent” to analyze the information asymmetries inherent in the 

insurance business. The term was then rented by political scientists to provide insight 

into government relationships and accountability. In this work, the agency dilemma is 

used to provide greater insight into the law governing licensing and regulatory decisions 
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in Zambia’s copper mining industry. It also provides a normative perspective from 

which the Zambian government’s relationship to its citizens can be examined.  It will 

be shown that absent the presence of either of these three constraints: (i) altruism (which 

must not be assumed); ii) an alignment of principal-agent interest; and (iii) the curtailing 

of the agents free reign, the agent lacks the necessary incentive and supervision to act 

honorably and effectively.  

 
While game theorists address the principal-agent dilemma by manipulating the rules of 

the game to create homogeneity between the interests of the principal and agent,   the 

law can address the problem by ensuring that the agent’s ability to adversely affect the 

interests of the principal is curtailed.  The chief normative claim here is that Zambia’s 

mining regulatory framework should be designed with these agency costs in mind. 

Indeed, a regulatory framework that is not mindful of the principal-agent problem and 

the common heterogeneity of interest between the principal and agent is likely to under-

deliver. 

 
The pedagogy of the law of agency can be misleading.3 When a student first encounters 

the law of agency and its central feature of authority, the principal is endowed with a 

hegemony that often does not obtain in reality.   In theory, the principal—as the manager 

of the whole enterprise, controls and superintendents the agent; however in reality, that 

locus of control often lies with the agent.  As the party that has a direct interface with 

the subject of the agency, the agent knows far more about the principal’s own affairs 

                                                
3 I came to this conclusion after reflecting on the time I spent teaching the Law of Agency at the 
University of Zambia between 2010 and 2012.  
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than she does, and this knowledge asymmetry creates a hierarchal inversion in which 

the informationally handicapped principal—the theoretical arbiter of the agency, is 

disempowered by the knowledge advantage of the agent. This knowledge advantage can 

and often does hamper the principal’s ability to administer the agency in a meaningful 

way.  

 
Moreover, the fiduciary nature of the principal and agent relationship founded on the 

altruistic notions of “best interest” and “loyalty” is rarely enough to constrain the 

rationally self-interested agent. Indeed, there are situations in which acting in the best 

interests of the principal is costly to the agent. Not assuming altruism, unless the agent 

is constrained from pursuing rational self-interest, the principal’s interests—whenever 

these conflict with the self-interest of the agent, will be discarded. Furthermore, because 

rationally self-interested persons tend to be more vigilant in pursuit of their own 

interests than they are in pursuit of those of another—no matter that they are 

compensated, the danger inherent in principal-agent relations is that the agent, 

particularly in situations in which the nexus between principal and agent is tenuous, may 

lack the necessary diligence to execute the agency to its full measure. For this and other 

reasons, a rationally self-interested agent not adequately superintended, is unlikely to 

effectively deliver on the subject of the agency; this is precisely what obtains in 

Zambia’s copper management regime.  

 
Ostensibly, governments negotiate mining contracts to benefit the nation. However the 

reality is that in many cases, these negotiations are driven by powerful sectoral interests 

that are usually at cross-purposes with the interests of the country at large. This 
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misalignment of interest will be illustrated time and time again in this work.  At the 

licensing stage of the transaction, it will be shown that the unchecked discretion of 

political agents diminishes the country’s ability to secure the mining deal that is most 

beneficial under the circumstances. At the revenue collection stage, the agent is often 

overrun by political interests as well as a lack of incentive to act effectively and 

professionally. These factors cumulatively frame the principal-agent problem. 

 
3. The Methodology  

 
Legal scholarship generally falls into two broad categories.  The first category is the 

“black letter” method which seeks to “systematize, rectify and clarify the law on any 

particular topic by a distinctive mode of analysis to authoritative texts.”4 The second 

more recent non-traditional form of legal scholarship is what has come to be referred to 

as “law in context”.  With this approach, the starting point of the enquiry is not 

necessarily law but rather some generalizable phenomena or problem. Glanville 

Williams puts it this way, the first form of legal research concerns itself with 

“ascertaining the precise state of the law on a particular point” while the second is “the 

sort of work undertaken by lawyers (often but not always academic lawyers) who wish 

to explore at greater length some implications of the state of the law.”5  

 
The long-standing challenge for the latter form of legal scholarship has been that of 

methodology. The doctrinal method is of course not suitable to law research that is 

                                                
4GLANVILLE LLEWELYN WILLIAMS, A. T. H. SMITH & GLANVILLE LLEWELYN WILLIAMS, GLANVILLE 
WILLIAMS: LEARNING THE LAW 206-207(2002).  
 
 
5 See Glanville Williams, supra note 4. 
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situated in broader political and social contexts. Law researchers performing non-

doctrinal research have therefore found it necessary to adopt methodological techniques 

drawn from the humanities and social sciences, performing what is either empirical 

research, or “theoretical” research. A theoretical study is one in which pre-existing data 

(beyond just legal materials) is analyzed to develop new ideas or theories.   While there 

have been spirited debates about the legal scholar’s aptitude to perform this type of 

research,6 it is widely acknowledged that when legal scholars engage in non-doctrinal 

research, they use an empirical or theoretical method. 

  
Dobinson et al argue that all non-doctrinal legal research can generally be grouped into 

three categories: problem, policy, and law-reform.7  The methodology required to 

engage in this type of research is by and large qualitative and is either descriptive or 

evaluative. As an aside, it has been argued elsewhere that all legal research including 

doctrinal, black-letter law research is qualitative, since “law is reasoned and not found”8 

and that the “the case-based method of establishing the law through analysis of 

precedent is in fact a form of qualitative research using documents as source material.”9 

 
This project is a qualitative, theoretical study and the analytic method is the general 

inductive approach.  Qualitative research has been described as a “systematic subjective 

approach used to describe life experiences and give them meaning.”10  A theoretical 

                                                
6 Michael McConville & Wing Hong. Chui, Research methods for law, in RESEARCH METHODS FOR 
LAW 16-17 (2007).  
7 Id at 19.  
8 Id. at 23.  
9 Lisa Webley, Qualitative Approaches to Empirical Legal Research, in THE OXFORD HANDBOOK OF 
EMPIRICAL LEGAL RESEARCH 927 (2010). 
10 NANCY BURNS, SUSAN K. GROVE & NANCY BURNS, STUDY GUIDE FOR UNDERSTANDING NURSING 
RESEARCH (2003).  
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study by-passes primary data collection and instead argues from existing literature that 

there is a particular way of explaining a phenomenon that has not been previously 

presented.  

 
Pre-existing literature can form the basis of a qualitative, inductive study.   This 

literature can take the form of, inter alia, statutes, cases, contracts, agreements, reports, 

news-paper articles, press statements, journal articles, occasional papers, etc. It is not 

necessary to analyze all the literature before the investigation begins, since there is the 

risk that the researcher may be so “steeped in the literature” to the point of being 

“constrained or even stifled by it” and therefore the researcher is urged to “use the 

literature and [not] let it use you.”11 

 
When a researcher works with a pre-existing literature, that literature is the population 

of study.  

As noted elsewhere: 

 
There are some striking similarities—sometimes overlooked—between field 
work and library research. When someone stands in the library stacks, he is 
metaphorically, surrounded by voices begging to be heard. Every book, every 
magazine article, represents at least one person who is equivalent to the 
anthropologist’s informant or the sociologist’s interviewee. In those 
publications, people converse, announce positions, argue with a range of 
eloquence, and describe events or scenes in ways entirely comparable to what is 
seen and heard during field work. The researcher needs only to discover the 
voices in the library to release them for his analytic use.12  

 

                                                
11 HOWARD SAUL BECKER, WRITING FOR SOCIAL SCIENTISTS: HOW TO START AND FINISH YOUR THESIS, 
BOOK, OR ARTICLE 149 (1986).  
 
12 BARNEY GLASSER & ANSELM STRAUSS , THE DISCOVERY OF GROUNDED THEORY: STRATEGIES FOR 
QUALITATIVE RESEARCH 163 (1967). 
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To find the data-set used in this work, the following bibliographic, search tools, and 

collections sites were used: (i) The Zambian Legal Information Institute index, an index 

that contains a repository of Zambian cases,  statutes, and statutory instruments and has 

a simple search function; (ii) Africa-wide, an index with a multidisciplinary aggregation 

of 50 databases and 3.5 million citations covering Africa from the 19th century to the 

present;13  mining.blogspot.com,  a website that hosts leaked development agreements 

between the Zambian government and mining companies, as well as leaked audits of 

the mining companies.  The website is operated as a “weblog” and the agreements and 

audits are listed on the main page of the blog and do not require any search process. The 

website is maintained by a mining watchdog that penetrated Zambia’s opaque mining 

sector, resulting in an explosive leak of sensitive and insightful information that was 

prior to this time, inaccessible to the public. 

 
In addition to the collection sites cited above, several activist organizations have 

undertaken investigative work into the operations of the copper mining sector and their 

reports and findings are in the public domain. A limitation in the sampling is that due to 

a lack of bibliographic indexing, these sources are difficult to search for in a systematic 

                                                
13 Databases covered by Africa-wide include: Africa Lit; IBISCUS; African Studies Abstracts; Africa 
Institute Database; The Southern African Database; School of Oriental & African Studies (SOAS) Library 
Catalogue: Africa; NAMLIT; Media Africa; Natural and Cultural Heritage of Africa (NATCHA); Afro-
Tropical Bird Information Retrieval Database (BIRD);African Periodicals Exhibit (APEX); Bibliography 
on Contemporary African Politics and Development; Don Africana Collection; The Campbell Collections 
of the University of Natal, Killie Campbell Africana Library; International Library of African Music 
(ILAM); Database of Swiss Theses and Dissertation; Africana Books Collective; The Africa Book Centre; 
Index to South African Periodicals; South African National Bibliography; National English Literary 
MuseuKnipKat; NEXUS; Witwatersrand University Management Research Reports; The Centre for 
Rural Legal Studies Database; South African Legal Abbreviations; Political Information and Monitoring 
Service Database (PIMS); African Journals Online (AJOL);Netherlands institute for Southern Africa 
(NiZA)-BIDOC current catalogue; African Development Database 
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and reproducible fashion. Being already aware of most of these studies however, a 

simple search engine search yielded the results.  

 
While my data-set did include statutes, protocols and agreements, the preponderance of 

the literature used in this dissertation is grey. Indisputably, grey literature creates unique 

challenges for reliability, curation, and verification. Moreover searching for the material 

is further complicated by the fact that grey literature is not bibliographically indexed. I 

therefore had to carefully rationalize my decision to include and exclude material. My 

verification methods used for all data types is shown in Annex A. In the research 

context, verification refers to “the extent to which a measure, indicator, or method of 

data collection possesses the quality of being sound or true as far as can be judged.”14  

 
Analytic Method 

Analyzing data is an eclectic process for which several methods exist. Inductive 

reasoning is a data led analytic method that extracts core categories and meaning from 

data. It is not confined to a specific epistemological perspective or ontological schema 

but is instead data led.  The inductive method has two basic components, the first is the 

formation of a credible hypothesis and the second is the validation of that hypothesis.15  

The starting point is specific facts and not general axioms. According to Ryszard, the 

“goal of inference is to formulate plausible general assertions that explain the given 

facts and are able to predict new facts.”16  

 
                                                
14 DAVID JARY & JULIA JARY, COLLINS DICTIONARY OF SOCIOLOGY 714 (1995).  
15 Ryszard Michalski, A Theory and Methodology of Inductive Learning, in MACHINE LEARNING: AN 
ARTIFICIAL INTELLIGENCE APPROACH 88 (1983). 
16 Id.  



 

13 

Thus the inductive method seeks to extract an explanation of a phenomenon from an 

observation of that phenomenon.  Inductive reasoning involves “generalization, 

transforming, correcting, and refining knowledge representations”.17 While specific 

formulations of the inductive approach exist (discourse analysis, narrative analysis, and 

grounded theory are some examples), many researches use a generic inductive method 

labelled a “general inductive approach.”18  

 
Even though the theory or explanation emerges from the data, this does not necessarily 

mean that the researcher starts out with an empty mind, that is, with no a priori ideas or 

bias. As has been acknowledged elsewhere, “it is very difficult, if not impossible, to 

totally divorce oneself from the accumulations of knowledge and experience which 

temper understanding, observation, and interpretation.”19 Moreover, researchers bring 

their “particular paradigms, including perspectives, training, knowledge, and biases 

[which] then become woven into all aspects of the research process.”20  

 
My own research reflects a social constructionist approach to the inductive method. This 

approach is one in which theories or patterns do not emerge unaided from the data but 

are rather constructed by the researcher through an interaction with the data. According 

to this version, “the researcher creates an explication, organization and presentation of 

the data rather than discovering order within the data. The discovery process consists of 

                                                
17 Id. at 87.  
18 David Thomas , A General Inductive Approach for Analyzing Qualitative Evaluation Data, 27 AM. J. 
OF EVALUATION 237-246 (2006). 
19 JULIET M. CORBIN, ANSELM L. STRAUSS & ANSELM L. STRAUSS, BASICS OF QUALITATIVE RESEARCH: 
TECHNIQUES AND PROCEDURES FOR DEVELOPING GROUNDED THEORY 11 (2008).  
20 Id. at 32.  
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discovering the ideas the researcher has about the data after interacting with it.” 21 

Therefore while certain formulations of the inductive method can have a heavily 

posivistic leaning (the method should lead the researcher to the  objective “truth” about 

that data), a social constructionist approach allows the researcher to generate theory and 

not merely discover it. 

 
Inductive reasoning is about looking for categories and then developing those categories 

into a coherent framework that encapsulates the data and “conveys key themes and 

processes.”22 This category development is the process of coding, which is the core of 

the inductive method.  Coding seeks to generate a “consolidated picture from the 

detailed data to the more specific: codes and themes…It involves analyzing data while 

still in the process of collecting data.”23 Coding begins with a close reading and re-

reading of the data and the assembling of “meaning units” within the data.24 These 

meaning units become the categories that comprise the building blocks of the conceptual 

framework.25 Using memos, the researcher begins to describe the implications and 

associations of that category as well as develop linkages between categories.26  As the 

categories emerge, the researcher engages in a continuous process of revision and 

refinement, and develops the themes “that capture the major categories of 

information.”27 

 
                                                
21 Grounded Theory Methodology, in, INTRODUCING QUALITATIVE RESEARCH IN PSYCHOLOGY 77 
(2013). 
22 David Thomas, supra note 18 at 240-242. 
23 Id. 
24 Id. 
25 Id. 
26 Id. 
27 Id.  
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For this project, I began coding the data by categorizing it according to descriptive 

emerging themes.  I must note here that due to time constraints, I did not use a line by 

line unit of analysis but coded by sections.  I acknowledge that the disadvantage of a 

larger unit of analysis is the inherent risk that the higher analytic categorizations that 

emerge from the data may be imposed rather than developed.  However since my 

inductive approach is a social constructionist one, the risk of that is less detrimental than 

would be the case were I adopting a more positivistc approach, such as the Glasserian 

model of the “empty mind.” 

 
At the open coding stage, I isolated categories of broad descriptive phenomena (such as 

“anti-competitive” “investment climate” “resource nationalism” “resource potential 

data” “raw deal” “corruption” etc.). As the categories emerged, those that were the 

densest become my core categories.  This process of densification allowed these core 

categories (“knowledge gaps” and “corruption”) to become the basis of my theoretical 

articulation. Using written notes on the theoretical development of these core categories, 

I began to reflect on the emerging themes, further developing the ideas that had emerged 

from the coded categories.  As my categories got stronger and I reached saturation with 

my current data-set (the same ideas began repeating themselves), I then began to 

broaden my research population, using the data-set to direct me to new targets. 

 
Once my core categories became sufficiently abstracted, I began to sift through the data 

once more and isolate its pertinent aspects. It is at this stage that I began to realize that 

a preponderance of the challenges faced by Zambia’s copper mining industry during 

two prongs of the transaction; (i) the deal-making stage and (ii) revenue collection, were 
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largely either due to; (i) a lack of knowledge (or information) or (ii) some form of 

negligence or misconduct on the part of government representatives. Once these core 

categories were identified, I then used the data to amass information, insights, and 

perspectives that related to these categories. My focus on certain aspects of the data 

began more pronounced and I was able to reformulate, refine my lines of enquiry, and 

develop my hypotheses.  

 
Finally, I then began the process of conceptual development.  I examined my saturated 

categories and began to develop conceptual relationships between those categories and 

while the general coding allowed me to develop a hypothesis, the conceptual coding 

allowed me to generate an explanation that maintained fidelity to the data. 

 
4. The Execution  

 
 

This dissertation proceeds as follows:  

In chapter two I begin with a brief historical account of the different mining regimes 

that have characterized the pre and post-colonial landscape in Zambia. The point to be 

derived here is that several organizational vehicles—ranging from the International 

Joint Venture (IVJ) to the parastatal model and currently private ownership with limited 

government involvement, have been tried. Despite this experimentation, the post-

colonial mining sector has consistently underperformed.  The implication is therefore 

that a reform of the sector must focus less on organizational form, and more on the 

underlying reasons for underperformance. 
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I proceed to show that the privatization project of the 1990s did not deliver on its 

promises to transform the mining sector. While the countenance of the mining sector 

has indeed been transformed, the economic multiplier effect of this transformation is 

less palpable. As the chapter draws to a close, I show that the state of copper mining in 

Zambia is besieged by serious challenges that if left unaddressed, threaten to roll back 

the economic gains of the last few years. I argue that the Zambian government has failed 

to take full advantage of the commodity boom that is now on the wane. I also show that 

the chorus of local discontent at the failure of the sector to deliver tangible economic 

benefits is rising, and that the copper industry suffers from a perception problem which 

if left unmanaged, could have serious effects on the effectiveness of the sector.  

 
Chapter three sets forth the first theoretical paradigm of this work—knowledge 

asymmetry. I show that for a mining sector to operate effectively and efficiently, certain 

knowledge channels must be available to the regulatory authorities.  When these 

channels are blocked or non-existent, the sector malfunctions. I show that inherent in 

the notion of freedom of contract is the responsibility to acquire the knowledge that is 

essential to the conclusion of a beneficial deal. I then proceed to demonstrate the various 

knowledge gaps that confound the Zambian government at the deal-making and revenue 

collection prongs of the mining transaction. I show that these gaps are hampering the 

government’s ability to effectively govern its copper deposits.  

  
In chapter four, I use the private law construct of agency to parallel the agency 

relationship that exists between the Zambian government and its citizens. It is on the 

back of this parallel that I construct the second theoretical paradigm of this work, 
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namely, the principal-agent problem. A principal-agent problem is essentially the 

dilemma that arises whenever one party (the principal) employs another (the agent) to 

perform some function on his behalf.  In rudimentary terms, the dilemma is that the 

agent often lacks the necessary incentive to act in the principal’s best interest. I show 

that the law can give a partial answer to this dilemma by shrinking the agent’s ability to 

override the principal’s best interest. To the extent that the law does this, it succeeds. I 

will show that in the context of copper mineral management, the law does not 

adequately shrink the potential for agency costs.  We will see how political and 

bureaucratic agents often have free reign and unfettered discretion to make decisions 

that are adverse to the national interest.  

 
In chapter five, I propose several strategies to ameliorate the asymmetry and agency 

costs articulated in chapters two and three.  

 
Chapter six is a special considerations chapter. I reflect on Chinese engagement in 

Zambia’s copper mining industry, and show that Chinese interest in Zambian copper 

presents an opportunity to learn from past mistakes. I argue that this learning must begin 

by conducting an introspective look at the sector’s knowledge channels, and the ability 

of the country’s regulatory institutions to deliver on their mandates.  

 
5. The Scope  

 
This work concerns itself with large scale copper mining only. While many of the 

observations made here may well apply to small scale and artisanal mining, those 

activities are beyond the scope of this work. This work also limits itself to the challenges 
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created by knowledge asymmetry and the principal-agent problem. And while fully 

aware that there are other factors (for example fluctuating commodity prices and the 

lack of a beneficiation strategy) that affect the operations of Zambia’s copper mining 

industry, those factors are beyond the scope of this work.   And finally, while Zambia’s 

copper mining sector takes center stage in this work, the commonality of experiences 

between Zambia’s mining sector and the mining sector of several other sub-Saharan 

African countries are alluded to throughout the work.   

 
6. The Contribution 

 
As to the significance of this work, copper mining is the mainstay of the Zambian 

economy and the main source of its export earnings.  If extracted responsibly and 

managed effectively, mineral wealth can be instrumentally transformative.  However 

the opposite is also true; when extracted irresponsibly and managed ineffectively, 

mineral resources can entrench inequality, fuel resource conflicts, engender political 

instability, promote transnational criminal activity and inflict irreparable harm on the 

environment, threatening the health and livelihoods of present and future generations. 

To put it plainly then, natural resource endowment is not ipso facto a blessing. Whether 

it is in fact a blessing or not depends on the policies and managerial decisions of the 

governing authority.   Moreover as an exhaustible and finite resource, there is a ticking 

clock on the nation’s time horizon to turn their fortunes around. There is therefore a lot 

riding on the country’s ability to address the shortcomings of its principal industry, and 

a first step in that direction is a clarification of the problem.   
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The major contribution of this work is that it crystalizes the numerous challenges facing 

the industry into two basic explanations—knowledge asymmetry and the agency 

dilemma. It contends that many of the permutations, the inefficiencies, and the 

asymmetries that characterize the industry can invariably be classified as problems of 

knowledge or problems of agency. While the failure of the industry has been sufficiently 

documented, this study elucidates this failure by scaling it down to two basic 

components.  The benefits of this distillation are conceptual and typological. From a 

conceptual perspective, it makes what at first glance looks like an insuperable problem 

easier to apprehend, and from a typological perspective, it raises the level of abstraction 

by directing our focus to the rudiments of root cause rather than the minutiae of 

consequences. The “solve one problem and a hundred others disappear” phenomenon 

applies in full measure here.  What at first glance may seem like a confusing web of 

fragmented failures suddenly becomes much wieldier when understood through these 

basic paradigms. The singular contribution of this work is that a mineral management 

regime that does not pay adequate attention to the threats of knowledge asymmetry and 

the principal-agent problem is ill-equipped to effectively harness its mineral resource 

wealth for transformative development.   
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CHAPTER 2 
 

THE COPPER MIINING INDUSTRY IN CONTEXT 
 
 

1. Introduction  

This introductory chapter provides a brief survey of the copper mining landscape in 

Zambia. It begins with a  historical account of the four mining eras namely; (i) colonial 

control; (ii) post-independence joint venture control; (iii) state control and finally; (iv) 

private control. Following this overview, a snapshot of the present day industry 

landscape and its key participants will be provided. The focus will then turn to a general 

overview of the legal framework governing copper mining.  To conclude, the chapter 

will identify the major challenges facing the copper mining industry today, and use this 

discussion to catapult into the theoretical parameters of the work that follow in chapters 

two and three.  

2. The Four Mining Eras  
 

(i) Colonial Control  

 
Copper mining in Zambia is a more than century old activity.  The British South Africa 

Company (BSAC)—the first entity to acquire mineral rights in Northern Rhodesia 

(present day Zambia), acquired these rights through concessions that were deceptively 

negotiated with tribal chiefs.28 Through recourse to the common law, the BSAC initially 

engaged in mining activities without the enactment of legislation.29  However because 

                                                
28 Muna Ndulo, Mining Legislation and Mineral Development in Zambia, 19 CORNELL INT'L L.J.(1986); 
29 ANDREW D. ROBERTS, A HISTORY OF ZAMBIA (2010). 
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the territory was largely unexplored, the company thought it advantageous to create a 

legal framework of licensing that would encourage exploration and prospecting.30  

Initially, BSAC granted mining rights by exchanging letters.31 When granting these 

rights, the company required recipients of the rights to allocate BSAC an equity 

shareholding in the range of 30% to 50 %.32 In 1911, BSAC lodged an application for a 

Northern Rhodesian mining code to the office of the British High Commissioner’s 

Office.33  In 1912, a Mining Proclamation was promulgated and later renamed the 

Mining Ordinance of 1934.34 

In the early 1920s, large deposits of copper were discovered in the northern region of 

the country; a region that would later become known—quite appropriately— as the 

“Copperbelt”.  Between 1920 and 1964, copper mining was conducted by private 

mining companies holding mineral concessions granted by the BSAC. The role of the 

colonial authorities in the management and operations of the copper mines was therefore 

quite limited. The administration’s main interest in mining activities were the taxes 

generated from copper production in Northern Rhodesia, which it then channeled 

towards infrastructure development in Southern Rhodesia (present day Zimbabwe).35  

The first commercial copper mine was established in 1928 in Luanshya and was a joint 

venture between the Rhodesian Anglo- American Corporation and the Roan Selection 

                                                
30 Id.  
31 See Muna Ndulo, supra note 28 at footnote 35.   
32 See Roberts, supra note 2. 
33 Id.  
34 Mining Proclamation, No. 1 of 1912. 
35 ANDREW SARDANIS, AFRICA: ANOTHER SIDE OF THE COIN 229-238 (2003). 
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Trust (RST). The establishment of this inaugural copper mine was followed by the 

establishment of other mines in the Copperbelt province.  

 
(ii) Independence and Nationalization: The Failed Joint Venture Project 

 
By 1964, the year of Zambia’s independence, Zambia was the third largest producer of 

copper in the world and the previously underdeveloped Copperbelt region had been 

transformed into a modernized economic hub.36  In its first four years in power, the 

newly formed independent government led by President Kenneth Kaunda did not 

interfere with mining operations but allowed the mining sector to continue functioning 

as it had done during the colonial era.  As a result of the booming copper industry which 

was supported by high copper prices, Zambia was by 1969 classified as a middle income 

economy and was one of the wealthiest countries on the continent.37  Copper revenues 

made up about two thirds of government revenue and contributed more than 50% of the 

country’s foreign currency earnings.38   

Around this same time, a policy of nationalization was being vigorously pursued by 

many newly independent nations across the African continent. Zambia was no 

exception.  Despite providing social services to the mining communities, the mining 

companies had contributed very little towards the human development of Zambians. 

Less than one percent of the population had achieved primary school education and only 

                                                
36 ALI A. ABDI, EDWARD SHIZHA & LEE ELLIS, CITIZENSHIP EDUCATION AND SOCIAL DEVELOPMENT IN 
ZAMBIA 74 (2010).  
37 ALISTAIR FRASER , ZAMBIA, MINING, AND NEOLIBERALISM: BOOM AND BUST ON THE GLOBALIZED 
COPPERBELT 6 (2010). 
38 ALISTAIR FRASER & JOHN LUNGU, FOR WHOM THE WINDFALLS? WINNERS & LOSERS IN THE 
PRIVATIZATION OF ZAMBIA'S COPPER MINES 7 (2007). 
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109 persons held university degrees.39 The government decided to pursue a policy of 

nationalization and in defense of this shift in policy, Kenneth Kaunda stated at his 

widely publicized “Matero Speech”: 

Several times before, I have declared in very clear terms that political 
independence without matching economic independence is meaningless. It is 
economic independence that brings in its wake social, cultural and scientific 
progress of man.40  

In direct reference to the mining companies he added: 

Today our society is being exploited very badly by some unscrupulous men and 
women who are driven to the extreme right by the ‘profit motive’. A good 
number bring very little capital into Zambia, but because of their know-how, 
they are able to build something locally on borrowed Zambian money and send 
out of the country excessive profits after a very short time.41 

 
The lack of investment in the human development of citizens, the alleged siphoning out 

of profits made from copper mining, as well as the general unease about the nation’s 

most valuable assets being in the hands of foreigners was of foremost concern to the 

post-independence government. A government pamphlet released shortly following the 

Matero Speech detailed the government’s plans to cancel the concessions issued to 

mining companies.42  

The “Mulungushi Reforms” that followed in April 1968 empowered the government to 

obtain a 51 % equity stake in all mining, manufacturing, and transportation firms.43 

                                                
39 Government of the Republic of Zambia Man-power Survey 1965, Lusaka, Government Printer, 1956 
cited in Geoffrey Lungwangwa, The Roles and Responsibilities of the Beneficiaries of Higher 
Education in Sub-Saharan Africa, 5 CRITICAL Arts18 (1991). 
40 MARTIN MINOGUE & JUDITH MOLLOY, AFRICAN AIMS AND ATTITUDES: SELECTED DOCUMENTS 109-
113 (1974).  
41 Id.  
42  Andrew Sardanis, supra note 35 at 229-238. 
43 Id. 
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Additionally, mineral ownership along with all prospecting and mineral licenses 

reverted to the state.44 In order to legally accomplish this, the Constitution’s property 

clause (clause 18) had to be abrogated. This was accomplished by the holding of a 

national referendum.45   To comply with these reforms, RST and Anglo American each 

transferred a 51% percent stake in the mines to the newly created parastatal—the Mining 

Industrial Development Corporation Limited (MINDECO) creating two international 

joint ventures; Nchanga Consolidated Copper Mines Limited (NCCM) and Roan 

Consolidated Mines Limited (RCM).46  

It is often not well understood that the nationalization of Zambia’s mining sector did not 

conform to the stereotypical pillaging that has come to be associated with post-

independence nationalization projects on the continent. Both Anglo American and RST 

received fair, if not generous compensation and both companies wielded substantial 

influence over the terms of the settlement agreement.   

The terms of the equity transfer were as follows: For Anglo American, the book value 

of the mine was determined to be $341 million. 51% of this figure plus three months 

interest calculated at 6 % per annum came to $178 million.47 Payment for the 

government’s share was effected through the issuance of Zambia Industrial Mining 

Company (ZIMCO) bonds.48 ZIMCO owned 100% of the newly created MINDECO 

                                                
44 Id. 
45 Id. 
46Kofi A Annan, International Joint Venture with a Governmental Partner Case Study: Copper Mining 
in Zambia, 1972, at 44–46. 
47 Id. 
48 Id. 
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which in turn was wholly owned by the Zambian government.49 This bond issue was to 

be repayable in 24 semi-annual payments of $10.5 million over a period of 12 years 

(1970-1982) and at an interest of 6%.50  

The terms of the RST compensation were similar. The book value of the mine was 

determined to be $230 million; 51% of this sum plus three months interest at 6% per 

annum came to $118 million.51 As was the case with Anglo American, RST was also 

issued with ZIMCO bonds repayable in 16 equal semi-annual installments of $9.5 

million.52 In both cases, the installments were payable in US dollars, free of exchange 

control restrictions and tax free.53 Moreover, the bonds were guaranteed by the Zambian 

government.  As Roan Trust explained to its shareholders; “the bonds will enjoy an 

unconditional guarantee of Zambia and the full faith and credit of Zambia will be 

pledged for the due and punctual payment of the principal and interest on the bonds and 

for the performance of all obligations of ZIMCO with respect thereto.”54  

Moreover despite Zambia’s strict exchange control regulations, Anglo American and 

RST received an exemption to externalize $40 million and $25 million respectively. 

This was subject to the condition that both companies would provide the capital finance 

($21 million for Roan RST and $16.8 million for Anglo American) necessary to develop 

existing mines or open new ones.55  

                                                
49 Id. 
50 Id. 
51 Id. 
52 Id. 
53 Id. 
54 Id. 
55 Id. 
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In terms of the management and control of the venture, it was decided that the 

management, service, purchasing, and sales contracts held by Anglo American and RST 

would continue to apply, and that the new entities would reimburse these mining houses 

for the provision of their managerial and technical services.56 The companies were also 

to receive sales and purchasing commissions as well as a 3% engineering service fee 

and the reimbursement of all costs relating to that service.57 In terms of the agreement, 

unlawful cancellation or abrogation of these managerial, sales, and consultancy 

contracts would constitute a default of the settlement agreement.58  

That managerial authority was to remain with the foreign mining companies is not 

surprising. The newly formed MINDECO had no ability to run a mine, and the 

successful performance of the new entities was therefore contingent on the continued 

involvement of Anglo American and RST.  

As one would expect after conducting a survey of the IVJ literature, the new IVJs 

created by the Zambian government and the foreign mining companies were unlikely to 

experience much success.  IVJs are a risky form of doing business in general, but public-

private IVJS are particularly vulnerable to the external pressures of political realities 

and the internal pressure of deeply conflicting (and competing) parent objectives.59 

                                                
56 Id. 
57 Id. 
58 Id. 
59 See LAWRENCE G. FRANKO, JOINT VENTURE SURVIVAL IN MULTINATIONAL CORPORATIONS (1971); 
How to Make A Global Joint Venture Work. J. Peter Killing, Associate Professor, University of 
Western Ontario. Abstract from Harvard Business Reveiw, May-June 1982, p. 120, 24 THE INT. EXEC. 
THE INTERNATIONAL EXECUTIVE 11–12, 11-12 (1982); Jean-François Hennart, Thomas Roehl & Dixie 
S. Zietlow, ‘Trojan horse’ or ‘Workhorse’? The evolution of U.S.-Japanese joint ventures in the United 
States, 20 STRAT. MGMT. J. STRATEGIC MANAGEMENT JOURNAL 15–29, 15-29 (1999); Paul W. 
Beamish, Joint venture performance in developing countries, 1985.  
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These pressures fuel inter-parent conflict and impede the efficient and smooth running 

of venture operations.  Joint ownership of an entity necessarily entails joint management 

and control, but when the interests of the co-owners are fundamentally misaligned, 

trouble is not far off.  

In the present case, while there was theoretical agreement that the newly formed IVJs 

were to operate profitably, as the ventures took off, it became increasingly clear that 

profit was a secondary priority for the government.   A major conflict of interest between 

the parent companies was on the issue of “Zambianization”; the transfer of jobs from 

expatriates to Zambians.  

 In 1966, a Zambianization committee was formed to facilitate the integration of local 

personnel into the mining industry.60 At the end of 1970, only 12 Zambians had 

technical training.61 Of urgent priority for MINDECO therefore, was the education and 

training of indigenous Zambians and an aggressive Zambianization transition schedule 

was pursued.62 Moreover as expatriate positions were filled by newly trained and 

inexperienced local personnel, the unavoidable “on the job training” negatively 

impacted productivity.  As summarized in a company report: 

During the transitional period, generally the standard of [the] local shift boss is 
not as high as the expatriate he replaced, largely due to lack of supervisory 
experience and usually because of the difference in education. Therefore, in 
some areas, it has been found necessary to reduce the size of the section 
supervised by local shift bosses.63 

                                                
60 MICHAEL BURAWOY, THE COLOR OF CLASS ON THE COPPER MINES: FROM AFRICAN ADVANCEMENT 
TO ZAMBIANIZATION 98 (1972). 
61 Kofu Anan, supra note 46 at 74.   
62 Michael Burawoy, supra note 60 at 35. 
63 See Kofi Annan, supra note 46 at 65-85. 
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The parent companies differed not only over the modalities of Zambianization but also 

over the fact that the government’s ambitious schedule was impeding productivity and 

efficiency.64  The government was under political pressure to Zambianize as fast as 

possible, while the mining companies sought to slow down the process.   

Another point of contention was in the realm of labor relations. The introduction of the 

Industrial Relations Act in 1971 established worker’s committees which were viewed 

with suspicion by the foreign companies. The companies feared that these committees 

would unnecessarily politicize the already fragile labor relations landscape and that this 

in turn would worsen the already declining levels of productivity.65  

The foreign entities had hoped that the issue of wage control, as well as the recruitment 

of expatriate staff with the necessary skill set, would be interests shared in common with 

MINDECO, and indeed that having a local partner would influence their lobbying 

influence with the government on industrial relations issues. However this was not to 

be the case. 66 Instead, MINDECO, wary of being perceived as pandering to foreign 

interests at the expense of worker’s rights opted to stay out of industrial disputes.67 

Additionally, even though the mining operations were still highly dependent on 

expatriate staff, MINDECO was not prepared to advocate for the relaxation of 

government control on expatriate salaries and as such, it became difficult to recruit 

                                                
64 Id.  
65 Id. 
66 Id. 
67 Id. 
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appropriately qualified expatriate staff since recruitment packages were not 

commensurate with prevailing market conditions. 68 

Meanwhile, copper prices were falling. The nationalization negotiations did not make 

provision for a drop in copper prices, nor for the fact that such a drop would erode 

Zambia’s balance of payments and consequently its ability to service the bond.69  

Therefore despite a sudden decrease in revenue, the government remained heavily 

indebted without any provision for a payment deceleration.  

By 1972, it was clear that the joint venture project had failed. Citing differences on 

Zambianization, utilization of profits and management, Kaunda announced that the 

ZIMCO bonds were to be redeemed and that a copper company wholly owned by the 

Government would be established.70 

(iii) State Management  

In 1973, the government assumed complete control of the mining industry. However it 

lost a considerable amount of money in the process by paying for the bond redemption 

out of national reserves and through expensive borrowing.71 The Zambia consolidated 

Copper Mines (ZCCM), an amalgamation of RCM and NCCM, was subsequently 

formed. Anglo and RST stayed on as silent minority shareholders.  It was during this 

same year that Zambia became a one-party state.   Soon after its formation, ZCCM 

began to roll out massive social programs. These programs ranged from the provision 

                                                
68 Id. 
69 Id at 83-85. 
70 See Andrew Sardanis, supra note 35 at 268-70. 
71 Id. 
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of free education to the children of mine-workers to an illustrious “cradle to grave” 

welfare policy that provided subsidies for the funerals and burial arrangements of mine-

workers.72   

The slump in copper prices continued unabated.  The global surge in the price of oil 

increased the importation costs of mining equipment and consequently the costs of 

copper production.73 Due to this fatal combination: increased production costs, a drop 

in copper prices, and ZCCM’s focus on the provision of social services instead of on 

business profitability, the company ceased to operate as a profit-making venture.74  

Despite these losses, ZCCM was still rolling out massive social programs crippling its 

ability to recover from its financial turmoil.75  Copper production fell by more than 60% 

and faced with this marked decrease in revenue, the government began to borrow to 

meet its domestic obligations. By the mid-1980s, Zambia was one of the most heavily 

indebted economies in the world.76 By 1984, the fiscal deficit had risen to about 13% of 

GDP and a massive debt burden had been amassed.77  A five year plan to revive the 

productivity of ZCCM failed and towards the end of the 1980s, the Nkana Division of 

ZCCM which had the capacity to produce 5 Metric Tons (Mt) of copper ore per year, 

                                                
72 Alistair Fraser et al, supra note 38 at 8-9. 
73 Id. 
74 Id. 
75 Id. 
76 MILES LARMER , RETHINKING AFRICAN POLITICS: A HISTORY OF OPPOSITION IN ZAMBIA 242 (2011). 
77 PER-ÅKE ANDERSSON , ARNE BIGSTEN & HÅKAN PERSSON , FOREIGN AID, DEBT AND GROWTH IN 
ZAMBIA 19-21 (2000). 
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was producing only 2 Mt, while Mufurila Division was producing 1.8 Mt of its 2.5 Mt 

capacity.78  

(iv) The return to Multi-party democracy and the privatization of the mines 

 
Riding on the wave of growing discontent with widespread unemployment, food 

shortages, economic despondency, as well as the government’s draconian grip on 

political power, the newly formed political party, the “Movement for Multi-party 

Democracy” (MMD) became enormously popular. In the face of this rising political 

pressure, President Kaunda signed a constitutional amendment returning the country 

back to a multi-party democracy. For the first time in over 20 years, democratic elections 

were held and the MMD swept to power with a 74% landslide victory. 

Saddled with crippling debt, the newly formed government was forced to turn to the 

World Bank and the IMF for assistance. Under the auspices of these institutions, the 

Zambian government pursued a program of economic liberalization. At the core of this 

liberalization agenda was the privatization of the mining industry. A structural 

adjustment program had already begun in the 1980s but was pursued with renewed vigor 

when the MMD took political office.  Since the liberalization of the economy had been 

a major campaign promise of the MMD, donors were hopeful that the MMDs assent to 

power would invigorate the reform agenda, and that Zambia would become a 

liberalization model that the rest of the continent could emulate.79  

                                                
78 Daniel Limpitlaw, Nationalization and Mining: Lessons from Zambia, 111 J. OF THE S. AFR. INST. OF 
MINING & METALLURGY (2011).  
79Alistair Fraser et al, supra note 38 at 10.   
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However upon assuming power, the government became less enthusiastic about the 

privatization of ZCCM.80 They were well aware that such a move would provoke the 

ire of mine-workers (and their unions) and thus erode their political base.81 While the 

mineworkers union understood that the mines were in desperate need of revitalization, 

they worried that unbundling ZCCM into separate companies (as the donors had 

proposed) would downgrade the service conditions of mine workers.82  Yielding to 

mounting domestic resistance, the government stalled and relations with the donors 

soured.83  

In the end, the privatization of ZCCM was attached as a condition for loans as well as a 

pre-requisite for the country’s eligibility for debt relief under the Highly Indebted Poor 

Countries initiative (HIPC).84 And in 1999, in order to demonstrate their seriousness 

about the fulfillment of this condition (and in the face of the government’s continued 

hesitance to privatize ZCCM), $530 million in aid funds were withheld.85  The 

government acquiesced and began to carry out the privatization process in earnest. By 

this point, the country was 40% donor dependent.86  The pressure on the government to 

privatize the mines has been explained by then minister of finance Edith Nawakwi, who 

remarkes: 

We were told by advisers, who included the International Monetary Fund and 
the World Bank that not in my lifetime would the price of copper change. They 
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put production models on the table and told us that there [was] no copper in 
Nchanga mine; Mufulira was supposed to have five years [of] life left and all 
the production models that could be employed were showing that, for the next 
20 years, Zambian copper would not make a profit. [Conversely, if we 
privatized] we would be able to access debt relief, and this was a huge carrot in 
front of us – like waving medicine in front of a dying woman. We had no option 
[but to privatize].87 

 
At the onset of the privatization process, copper prices were still erratic and it soon 

became clear that without added incentives, attracting reputable buyers for the now 

defunct ZCCM would be a next to impossible enterprise. ZCCM was by this point in 

time, little more than a shell of a company.  Its operations had not been upgraded in 

decades, and its machinery was dilapidated and in many cases unusable. Despite all of 

this, ZCCM continued to be an acute drain on the public purse, providing a plethora of 

public services in mining communities and becoming in essence, a “state within a 

state”.88  

A major hallmark of the liberalization agenda was therefore the creation of an “investor 

friendly” climate that could attract the foreign investment necessary to make copper 

mining in Zambia a profitable enterprise once again. It was the pursuit of this climate 

that led to the enactment of the 1995 Investment Act (which itself was a condition of a 

loan) as well as the Mines and Minerals Development Act of 1995. Both Acts 

incentivized foreign investment and offered numerous inducements in exchange for the 

commitment of foreign capital.  To further incentivize investment, the government 

                                                
87 IMF, World Bank pressured Zambian government to privatise mines, LUSAKA TIMES, May 15, 2015, 
https://www.lusakatimes.com/2014/05/15/imf-world-bank-pressured-zambian-government-privatise-
mines/ (last visited Jun 24, 2016).  
88 MATS LUNDAHL, FROM CRISIS TO GROWTH IN AFRICA? 140 (2001).  
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entered into separate development Agreements (DAs) with individual investors. These 

DAs offered additional incentives and were negotiated between the government and 

mining investors on an ad-hoc basis. As a result, the contents of these agreements varied 

greatly.  The DAs had lifespans of 15 – 20 years and also included watertight stability 

clauses to ensure that the government could not renege.89   

Because the DAs were not made public, the privileges accorded to mining companies 

remained unknown for a long time. This changed in 2006 when a mining watchdog 

leaked a number of these agreements and circulated them online.  When the agreements 

leaked, there was outrage at the extent of the concessions and incentives they contained. 

In the area of tax for instance, while the Mines and Mineral Act prescribed a royalty rate 

of 3%, the rate prescribed in the leaked DAs was 0.6%.90 Moreover companies were 

allowed to carry forward their losses for long periods of time were therefore able to 

lower their corporate tax liabilities quite significantly.91  Moreover, mining investors 

were also exempt from customs and excise duty fees on imported machinery and 

equipment and also enjoyed capital expenditure deductions of 100%.92   

The DAs also gave numerous environmental concessions.  For the duration of the 

agreement for example, mining companies were exempt from paying fines for 

exceeding government pollution emission targets.93  Additionally, the DAs also ensured 

that mining companies were responsible only for current and not historic pollution, and 
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since the line between the two is not an easy one for the regulator to draw, this provision 

created a high possibility that companies could easily shirk their environmental 

responsibilities under the guise of historical pollution.94 

With an attractive regulatory framework in place as well as the various incentives on 

offer, the government was able to attract investors and in 1999, ZCCM was unbundled 

into seven free-standing assets and sold. ZCCM retained a minority stake in all of the 

sold assets and became an investment holding company—ZCCM-IH. Thus the 

government ceded active control of the mining industry and retreated to the sidelines as 

a regulator.   

However because of the perceived inequity of the DA’s, pressure began to mount on the 

government to renegotiate the development agreements. In response, the government 

constituted a negotiating team to begin a dialogue on the matter but this failed to take 

off. Despite this false start, the considerable support from civil society and the World 

Bank emboldened the government to unilaterally change the mining taxation regime in 

2008. Some of these changes included an increase in mineral royalty tax from 0.6 

percent to 3%; an increase in corporate tax from 25% to 30%; an introduction of 

windfall tax; an introduction of a 15% withholding tax on royalties, interest and 

management fees; and a decrease in the capital allowance from 100% to 25%.  

Moreover the 1995 Mining Act was repealed and replaced by the Mines and Minerals 

Development Act of 2008, also recently repealed.  One of the principal provisions of 
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the 2008 Act was section 159 which abolished the execution of Development 

Agreements and also nullified any existing Development Agreements.  

At the time of writing, it has been 15 years since the privatization of ZCCM. There can 

be no denying that privatization has advanced the copper mining industry in several 

ways. First, outmoded and defunct ZCCM mines have now been recapitalized and 

refurbished, stimulating a marked increase in copper production. Moreover new mines 

have been opened, injecting in new capital into the sector and creating employment.  

Some examples include the newly opened Lumwana mine operated by Barrick Gold, 

and the Kansanshi and Sentinel mines operated by First Quantam Minerals. 

However despite these gains, privatization has brought along with it new and serious 

challenges. Foremost amongst these is the mass redundancy that destroyed the social 

fabric of the Copperbelt region. Soon after privatization the mining industry declared 

about a third of its workers redundant, leading to a substantial increase in unemployment 

rates and a consequent devastation of livelihoods.   While some of those who were 

declared redundant were rehired by the mines, this was usually on a “causal” or fixed-

contract basis through the use of sub-contracting companies.  A 2007 survey found that 

almost half of all mineworkers were causal workers, while at the Chinese owned 

Chambishi mine, 55 out of a total of 2, 200 mine-workers were employed on a 

permanent basis.95  Unlike permanent employees, casual workers do not belong to a 

union and do not have fringe benefits like health care. Moreover the wages offered to 
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causal workers were reported to be as low as one-half of the wages offered to permanent 

employees.96  

More generally, privatization has failed to harness the countries mineral wealth for 

economic development.  Despite copper’s continued dominance in the Zambian 

economy, the copper mining industry’s tax-take remains relatively low.97  This seeming 

contradiction has a lot to do with the tax structure and fiscal arrangements of the 

industry. What is clear is that Zambia is yet to derive a transformative benefit from its 

copper mining industry.  

3. Industry Landscape  
 
As earlier established, Zambia’s copper mines are now in foreign, private control. 

Although the government has retained a minority stake in most copper mining ventures, 

it is not involved in the day to day management of these firms. The government’s role 

in the copper mining industry is therefore limited to the collection of tax and the 

formulation and enforcement of industry policy. The participants in the industry range 

from mid-sized subsidiaries to large international firms like Barrick Gold, Glencore, 

and the China Non-Ferrous Metal Mining Group.      

The key participants in Zambia’s copper mining industry are listed below: 

 

                                                
96 Id. 
97 UK AID & THE WORLD BANK, WHAT WOULD IT TAKE FOR ZAMBIA'S COPPER MINING INDUSTRY TO 
ACHIEVE ITS POTENTIAL 7 (2011). 
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Vedanta Resources Plc  

Vedanta is a diversified natural resource conglomerate headquartered in London. It has 

mineral and gas interests in India, Zambia, and Australia. In Zambia, Vedanta has a 

79.4% shareholding in Konkola Copper Mines (KCM) which is the second largest 

copper producer in the country. The remaining 20.6% is held by ZCCM-IH.  KCM’s 

assets were first purchased by Anglo American during the privatization process. 

However after just two years, Anglo American pulled out and the government resold its 

stake to Vedanta Resources in 2004. KCM operates three mining sites—Nchanga, 

Konkola, and Nampundwe.  

China Nonferrous Metals Company Limited  

The China Nonferrous Metals Company Limited (CNMC) is a state owned Chinese 

corporation with interests in non-ferrous mineral resources.  It is managed by the State-

owned Assets Supervision and Administration Commission of the State Council of 

China.  In addition to its copper mining interests in Zambia, CNMC also has mining 

interests in Mongolia, Thailand, and Laos. It runs three large scale copper mines in 

Zambia, namely,  Luanshya Copper Mines Plc, Chambishi Copper Mine plc and NFC 

Africa Mining plc.  

Luanshya Copper mine is one of the oldest mines in Southern Africa and represents 

China’s largest investment in Zambia. CNMC holds an 85% stake while ZCCM holds 

the remaining 15%.  CNMC acquired its stake in 2009 after the previous owners, Swiss 

based International Mineral Resources and the Israeli based Bein Stein Group 

Resources, quit the mine. After acquiring the mine in 2009, CNMC undertook major 
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modernization works. In 2012, the mine completed the Muliashi copper project which 

is projected to produce an additional 21,000 tons of copper bringing LCM’s total annual 

production to 41,000 tons. In 1998, CNMC successfully bid for Chambishi Copper Mine 

and opened it for production in 2003.  NFC Africa Mining plc is the third copper mining 

interest controlled by CNMC. CNMC has an 85% equity shareholding in NFC while 

ZCCM-IH controls the rest. 

First Quantum Minerals Ltd  

First Quantum Mineral (FQM) is a mining and minerals commodity company 

headquartered in Vancouver, British Columbia. FQM has mining interests in Zambia, 

the Democratic Republic of Congo, Mauritiana and Finland. In Zambia it has interests 

in Mopani Copper Mines, Kansanshi Mining Plc, as well as the Bwana Mkubwa copper 

plant.  

Mopani is one of the largest copper mines in Zambia. It is owned by Carlisa Investments 

which has a split shareholding between Glencore International AG (73.1%; First 

Quantam Minerals (16.9%); and ZCCM-IH (10%). It is an integrated copper and cobalt 

producer and has mining operations at Mufurila and Nkana. Mopani purchased its assets 

from ZCCM in 2000. Kansanshi Mining Plc is a newer mine and began its operations 

in 2005.  The mine is located in Northwestern province and is the largest copper mine 

in Africa.  First Quantum Minerals has an 80% equity stake in Kansanshi while ZCCM-

IH has the remaining 20%.   FQM are also the proprietors of the new Sentnel copper 

mine also in the Northwestern province. Sentinel’s construction was completed in 2014 

and it produced its first copper output in February of 2015.   
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Glencore PLC 

Glencore is an Anglo-Swiss multinational commodity giant headquartered in 

Switzerland. It holds a 73.1 majority stake in one of Zambia’s top copper producers— 

Mopani Copper Mines. Glencore acquired its stake in Mopani in 2000. 

Barrick Gold Corporation  

Barrick Gold is a Toronto based mining giant. Its mining interest in Zambia is Lumwana 

Copper Mine which produced 214 million pounds of copper in 2014. Through ZCCM-

IH, the government initially held a 2% stake in LCM but then sold this stake to Barrick 

Gold in 2011, enabling Barrick gold to become 100% owners of LCM.   

African Rainbow Minerals (ARM) Ltd & Vale (S.A) 

ARM is a South African commodity company and Vale S.A is a Brazilian mining 

company. Through a 50:50 joint venture, ARM own and operate the Lubambe Copper 

Mine, a 450 million copper mining Greenfield project located in Chililabombwe in the 

Copperbelt region. The joint venture has an 80% share in Lubambe while ZCCM holds 

the other 20%. The lifetime of the mine is estimated to be 28 years and production is 

expected at 45,000 tons of copper per annum.  

Enya Holdings BV 

Enya has a 90% stake in Chambishi Metals PLC which is a copper and cobalt producer. 

ZCCM-IH holds the remaining 10%. Enya Holdings is a UK based investment holding 

company and is itself a subsidiary of International Mineral Resources B.V.  
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4. The Legal Framework  
 
Mineral ownership in Zambia vests with the president who holds the minerals on behalf 

of the republic.98 Ownership of the land’s surface does not correspond with ownership 

of any minerals under the surface. Because all minerals vest in the state, persons wishing 

to explore for minerals or engage in mining operations in Zambia are required to obtain 

licenses from the government. Engaging in mining activities without the requisite 

authorization is an offence punishable by fine and/or imprisonment.99  

There are two gateways to large scale copper mining in Zambia: the application for a 

mining license and the participation in a bidding process. 

Gateway 1: Licensing 

(i) Exploration License 

The application for an exploration license is governed by section 21 of the Mines and 

Minerals Development Act (“The Act”).100  In order to commence exploration for 

minerals, an application for an exploration license must be made to the “Director of 

Mining Cadaster” (DMC) in the form prescribed by the statute. 

The application for an exploration license is considered by “The Mining Licensing 

Committee” (“the MLC”). The MLC is the statutory body responsible for reviewing 

applications for mining rights, amending the conditions of mining rights, and 
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suspending, cancelling or terminating mining rights.101 In considering an application for 

a mining license, the MLC must take into account: whether the applicant has at his/her 

disposal sufficient financial and technical capabilities to undertake the proposed 

exploration project; whether the proposed prospecting program makes adequate 

provision for the protection of the environment; and if the land proposed for exploration 

is in a national park, whether the applicant has obtained approval from the relevant 

body.102  

The statute prohibits the granting of an exploration license where (inter alia), the 

applicant is already a holder of a mining right and is in breach of a condition of that 

right, the area of land on which the proposed exploration is to occur is already subject 

to an already existing mining right, or the proposed exploration area is already subject 

to an application made by another person.103 The statute authorizes the MLC to 

undertake investigations to determine whether an applicant has met the statutory 

requirements.104 If the requirements of the Act have been met, the MLC is mandated to 

grant the exploration license to the applicant within 60 days of receiving the 

application.105    

The granting of a an exploration license grants the licensee “exclusive rights to carry on 

exploration in the exploration area for the minerals specified in the license, and to do all 

                                                
101 See Mines and Minerals Development Act, supra note 98 at section 6. 
102 Id. at section 22 (1). 
103 Id. at section 22 (3). 
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such other acts and things as are necessary for, or incidental to, the carrying on of those 

operations.”106  

The holder of an exploration license is obligated, before commencing exploratory 

activities, to obtain the necessary environmental approvals from the relevant 

agencies.107 The licensee is also mandated to notify the DMC of any mineral discovery 

within 30 days of that discovery. In carrying on exploratory activities, the licensee is 

prohibited from deviating from the exploration program submitted to the DMC.108  The 

licensee must also ensure that they backfill their excavations or otherwise ensure that 

any excavation made during exploration, is made safe.109  Similarly, the licensee must 

ensure that any drilled boreholes are made safe and preserved, and that upon termination 

of the lease, the drill cores, water rights, and any other mineral samples are surrendered 

to the government free of charge.110   

Moreover within 60 days of the expiry of the license (and unless otherwise stipulated 

by the DGS), the licensee must remove any structures or infrastructure erected in 

support of prospecting activities, and “make good” any damage to the surface of the 

land brought about by this removal.111  The licensee is also mandated to keep full and 

accurate records of all exploratory operations including the minerals discovered, the 
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boreholes drilled, number of person employed, and results of any geological or scientific 

study carried out in aid of exploration activities.112   

(ii) Mining Licenses113 

The granting of mining licenses is covered by section 30-35 of the Act. In deciding 

whether to grant the license or not, the MLC is required to take the following into 

account: whether the available mineral deposits are of a sufficient quantity to justify 

their commercial exploitation; whether the applicants proposed mining operations  are 

in keeping with the standards of good mining practice and the applicant’s proposed 

program; whether the area of land over which a license is sought does not exceed the 

quantity of land required to carry out the applicants mining operations; whether the 

applicant has complied with various environmental imperatives; whether the applicant 

has sufficient financial and technical competence to carry out the proposed project; and 

whether the applicants proposal to train and recruit Zambian citizens and engage local 

businesses is ample.114 The DMC is empowered to carry out any investigations 

necessary to establish whether the applicant has met the requirements set out in the 

Act.115  
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Should the applicant meet the requirements of the Act, the MLC must grant the 

license.116 In the event that the license is granted, the following items attach to the 

license:  

(a) The program of development, construction and mining operations as approved 

by the Director of Mining Cadastre; 

(b)  The applicant’s undertaking for the employment and training of citizens;  

(c) The applicant’s undertaking for the promotion of local business development;  

(d)  The applicant’s capital investment forecast; and  

(e) The applicant’s undertaking for management of the environment in the mining 

area.117 

Subject to these conditions, the mining license confers on the licensee “exclusive rights 

to carry on mining, processing and exploration in the mining area and to do all such 

other acts and things as are necessary for, or incidental to, the carrying on of those 

obligations.”118  

The licensee is obligated to proceed with their mining operations in accordance with the 

operations program, capital forecasts, local employment commitment, and 

environmental impact assessment submitted during the application process.119  One of 

the most important obligations of a mining right holder is the duty to report and maintain 

records.120  Section 35 (1) (g) of the Act provides that a mining licensee must at all times 
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maintain complete technical records of mining operations in the relevant area.  The 

licensee must also maintain complete and accurate financial records of the mining 

operations. To this end, licensees are also mandated to allow inspection authorities to 

examine these records and must deliver these records to the relevant authorities when 

requested to do so.121 The statute also mandates that annual audited financial statements 

be delivered to the DMC within 3 months of the end of the financial year.122   Similarly, 

environmental management records must also be kept, and the licensee must be willing 

to submit to the DMC “such reports, records, and other information as the [DMC] may 

require concerning the conduct of the operations in the mining area.”123 

Gateway 2: Bids 

The Minister of Mines is empowered through advertisement in a newspaper of general 

circulation to initiate a bidding process for mining rights over pre-identified areas 

containing mineral resources.124 Section 19 (3) mandates the Minister to establish a 

“Technical Committee” (TC) to evaluate bids submitted in accordance with the section. 

When reviewing the bids, the TC must take into account the financial and investment 

plan of the bidder.125  If the bidder already holds a mining right, the committee must 

also consider whether that license has been held in accordance with the law and any 

conditions attaching to it.126  The TC must then rank the bids in accordance with “pre-

determined parameters,” and the bidder with the highest score is recommended to the 
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MLC for the granting of the license. 127 This recommendation must be accepted by the 

MLC. 128This is a significant departure from the recently appealed mining statute, where 

the recommendation from the Mining Application Committee (as it was then known), 

could be accepted on a discretionary basis. The language used by the repealed statute 

was largely discretionary, allowing the minister to grant the license to the bidder with 

the “best proposed program” after taking into account the recommendations of the 

Mining Application Committee.129  

Local participation  

The Act mandates mining right holders to use Zambian products and services and 

employ Zambian workers whenever possible. Section 20 of the Act states that holders 

of mining rights must in the course of their operations, give preference to Zambian 

products, contractors, materials, and services. The same section also stipulates that 

mining rights holders must in making employment decisions, give preference to 

Zambian citizens with the relevant training and skills, and must also conduct training 

programs that facilitate the transfer of technical skills to Zambian employees.  

Mining Rights versus Surface Rights 

Under Zambian mining law, mining rights do not confer surface proprietary rights.  

While the mining right does authorize the holder to use the surface in furtherance of 

mining operations, unless the mining right holder purchases the surface rights as well, 

a mining right does not secure any title or interest in the land. The Act does stipulate 
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that mining rights should not be exercised in a way that interferes with the rights of land 

owners and legal occupiers except “to the minimum extent necessary for the reasonable 

and proper conduct of operations.” 130   In section 52 (1) (b), the act provides that a 

holder of a mining right cannot, absent the written consent of the surface rights holder, 

exercise that right on land that is within a specified radius from inhabited, or temporarily 

inhabited homes or structures; cleared or ploughed farming land; land used for cattle 

dipping or watering; or land forming part of an aerodrome.  Should the consent 

envisaged by this section be withheld, section 56 empowers the DMC to subject the 

dispute to arbitration proceedings. If the license holder requires exclusive use of the 

land, a lease may be acquired over the land on terms agreed upon between the license 

holder and landowner.131  Any disputes arising between mineral right holders and 

surface right holders must be submitted to the DMC who can determine the dispute, or 

compel the parties to submit to arbitration.132  

Any disturbance in the rights of the owner or occupier of the land or any damage to the 

surface of the land must be compensated by the holder of the mining right.133 The 

standard for determining compensation is that it must be “fair and reasonable”.134 In 

determining what is fair and reasonable, regard must be had to any benefit conferred to 

the land by the licensee or his/her predecessor that accrues to the owner or occupier.135 
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Regard must also be had to the extent to which any damage to the surface of the land 

has reduced the market value of the land.136  

The statute further prescribes that the demand for compensation and the pending 

determination thereof does not entitle the surface right holder to disturb the exercise of 

the mining right.137 Any disagreement about the payment of compensation or the 

amount of compensation to be paid, is to be resolved by arbitration.138 Moreover, a 

claim for compensation must be made within three years of the date on which 

compensation accrues, failure to which the claim lapses.139  

Dominant Interest  

It is clear from the provisions governing mining and surface rights and indeed the entire 

mining statute, that the mining right is the dominant interest.  While this is not stated 

explicitly, this dominance can be implied from the language of the statute. First, in 

determining whether to grant the mining right, no attention is given to surface rights. 

Therefore if the application for a mining right meets the requirements prescribed by the 

statute, a mining right will be granted regardless of surface rights.   Moreover the holder 

of the mining right is empowered to do “all such other acts and things as are necessary 

for or reasonably incidental to the carrying on of those operations.”140 This general right 

includes the rights to enter the mining vicinity and “take all measures on or under the 

surface for the purpose of the mining operations.”141 While this authority is tempered 

                                                
136 Id. 
137 Id. 
138 Id. 
139 Id. 
140 Id at section 32 (3). 
141 Id at section 32 (4). 



 

51 

by the stipulation not to “prejudice the interest of any owner or occupier of the land” as 

well as the stipulation to carry out mining activities only “to the minimum extent 

necessary for the reasonable and proper conduct of operations”, it is clear from the 

wording that the licensee is given wide latitude to use and even damage the surface of 

the land if this is “necessary” or “incidental” to the carrying on of operations.  Moreover 

as was just seen, a pending payment for compensation for the disturbance in surface 

rights does not entitle the surface rights holder to prevent or otherwise disturb the mining 

right holder in the exercise of the right. 

Royalties  

Taxation of mining in Zambia is based on a two-tier system: royalties and corporate tax. 

The royalty rate as set by the statute is 9% for open cast mining operations and 6% for 

underground mining operations.142 The royalties are based on production and are a 

percentage of the norm value of base metals produced and/or recoverable.143 The statute 

defines gross value as the “realized price for a sale free-on-board, at the point of export 

from Zambia or point of delivery within Zambia.” The statute does provide the proviso 

that where the Commissioner-General believes that the realized price is incongruent 

with the price that would have prevailed had the minerals been sold “on similar terms 

in a transaction at arms-length between a willing seller and a willing buyer, a notice 

may be given to that effect to the licensee, and the amount of the gross value shall be 
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determined in accordance with the mechanism contained in (sections 97 A to 97 D of 

the Income Tax Act)”.144  

Supremacy of the Minister of Mines  

The Minister of mines is the gate keeper of the mining rights system. He has full 

discretionary powers to  appoint the TC which evaluates bids, and while he is more 

constrained in the appointing of the MLC (although he does have some discretion there 

as well), section 6 (7) empowers him to disregard their advice. If he disregards the 

MLC’s advice, the only check on the exercise of this discretion is that he must give 

reasons. The Minister also has full discretion to appoint the members of the Mining 

Appeals Tribunal, which hears appeals from parties aggrieved with decisions made by 

the MLC, Directors under the Act, or the Minister. 145 

5.  The Copper Mining Industry Today  
 
The copper price boom of the last decade as well as a stable supply of electricity and a 

favorable regulatory environment expanded the mining sector’s contribution to GDP 

from 0.7% GDP (in the years 2005-2009) to almost 3% in 2010.146 From 2008-2014, 

Zambia’s economy grew at an average of 6.4% per year and graduated to lower middle 

income status in 2011.147 Today however, the copper mining sector is in deep crisis. 

The sharp decrease in China’s demand for copper has lowered global copper prices, 

which hit a six year low in November, 2015.148 The plummeting copper prices coupled 
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with the country’s acute energy crisis have prompted mining companies to cut 

production and upwards of 9,000 mineworkers have been declared redundant.149 Due to 

electricity shortages, the Chinese owned NFCA mine recently cut production by 40%.150 

Other mining companies have also cut production. Moreover, frequent and abrupt 

revisions to the tax structure, the reneging of the government’s commitment to 

reimburse mining companies for their value added tax (VAT) expenditure, as well as 

careless government statements hostile to investors have shaken confidence in the 

industry.  The countries growth rate has slowed from an impressive 6.4% to about 3.4% 

in 2015.151   

Moreover Zambia’s copper mining industry suffers from an acute perception problem 

which if left unaddressed, could create serious problems for the future of the industry.  

The anecdotal sentiment expressed by ordinary citizens is that that economic benefits 

from the copper mines have not trickled down to ordinary Zambians. Indeed, there is a 

widespread perception that mining companies are making runaway profits at the 

expense of the local economy. Whether or not these perceptions are accurate, if left 

unchecked, this perception and the local discontent it ferments could disrupt the 

industry, decreasing productivity and alarming both current and would be investors. 

These perceptions are fueled by the fact that despite the commodity boom of the 2000s, 

the effect of these gains on the lives of ordinary citizens have been minimal. While there 

                                                
149 Stuart Lisulo , ZCCM-IH Forecasts Decline in 2016 Mining Tax Regime, THE POST, Jan. 19, 2016. 
150 Nicholas Bariyo , Zambia's Copper Mining Boom Is Under Pressure , WALL STREET J., Sept. 4, 
2015. 
151 Mathew Hill, Zambia Slashes 2015 Growth Forecast to 3% As Copper Price Weighs ,BLOOMBERG, 
Dec. 9, 2015 
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has been macro development, there has been very little change on the micro level, and 

there has been no significant improvement to Zambia’s ranking on the development 

index.152 By contrast consider that in Australia, it is estimated that the mining boom 

increased real wages by 6%, and per capita disposable income in Australia by 13%.153 

If extracted responsibly and managed effectively, mineral wealth can be instrumentally 

transformative. However the opposite is also true; when extracted irresponsibly and 

managed ineffectively, mineral resources can entrench inequality and engender political 

instability. In Zambia’s case, while the mining industry has not been wantonly 

mismanaged, knowledge gaps and agency costs have led to an underperformance of the 

sector.  It appears that while the country has been able to attract foreign direct 

investment to its copper mining industry, it has not been able to manage this investment 

in a way that has produced a discernable benefit for its citizens.  

With the future of copper mining at the cross-roads, this sobering portrait should 

provoke an introspective look at the current management of the sector. Commodity 

prices have always been cyclical, and should copper prices resurge again, the necessary 

mechanisms must be in place so that the country can ride the wave in a way that delivers 

tangible economic dividends.  

                                                
152 CHAMBER OF MINES OF ZAM. & INT'L COUNCIL ON MINING & METALS, ENHANCING MINING'S 
CONTRIBUTION TO THE ZAMBIAN ECONOMY AND SOCIETY (2014). 
153 PETER DOWNES, KEVIN HANSLOW & PETER TULIP, THE EFFECT OF THE MINING BOOM ON THE 
AUSTRALIAN ECONOMY THE EFFECT OF THE MINING BOOM ON THE AUSTRALIAN ECONOMY (2014).  
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The next two chapters of this work examine the knowledge gaps and agency costs that 

hamper the government’s ability to negotiate beneficial copper mining deals, and 

effectively assess and collect tax from copper mining ventures.   
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CHAPTER 3 
 

KNOWLEDGE ASYMMETRY 
 
 

1. Introduction  
 
Knowledge is a fundamental component of sound decision making and to be sure, the 

knowledge available to either side of a negotiation impacts the manner in which the 

parties hedge their bets and frame their interests. The central argument in this chapter is 

that Zambia’s modest success on the copper transacting scene is due in large measure 

to critical knowledge deficits that remain unaddressed. It will be argued that 

transactional asymmetries are first and foremost asymmetries in knowledge, and that a 

mineral regime that does not, as a matter of priority, address and remedy these 

asymmetries is destined for underperformance. Using the knowledge asymmetries that 

exist at the deal-making and revenue collection legs of copper mining transactions, this 

chapter describes the heavy price tag that attaches to a failure to obtain the critical 

knowledge that affects and impacts the bargain. It also demonstrates how the law can 

both perpetuate and alleviate knowledge asymmetries.  

Knowledge asymmetry refers to the knowledge differentials between two contracting 

parties. In other words, it describes a situation in which one party has more or better 

information than the other.  A more common phrase to express this self-same 

phenomenon is “information asymmetry”.  That term is not used here to avoid a 

conflation with the neo-classical economics literature.   When used here, the term 

knowledge asymmetry should simply be taken at face value to describe a situation in 

which one party knows more than the other. Knowledge as it is used in this work denotes 
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the awareness of facts and processes, expertise, as well as the depth and breadth of one’s 

participation in the creation and discovery of new forms of knowledge, in other words, 

the level of participation in the “knowledge economy”. 

Knowledge asymmetries abound in contractual relationships. A prospective employee 

has greater knowledge about his or her true capabilities than the prospective employer.  

So too the prospective employer may have exclusive information that undermines the 

employee’s negotiation capacity. In insurance contract negotiations, there is a 

knowledge asymmetry created when the prospective insured withholds critical 

information about their level of risk. In the mining industry, one party’s exclusive 

knowledge of the imminent rise of commodity prices is a costly knowledge asymmetry 

that impacts the bargain.  

Knowledge asymmetry can also occur outside of contractual relationships and extend 

to relationships between a company and a revenue authority for instance. The company 

may have exclusive information that hampers the authority’s ability to effectively assess 

the company’s tax liabilities. So too the relationship between a government and its 

citizens is often characterized by deep knowledge asymmetries.  By assuming political 

office, an elected government undertakes to act on behalf of its people. The government 

and its citizens therefore enter an agency relationship in which the government is the 

“agent” and the people are the “principal”.  However in actuality, the nature of the 

relationship is such that the principal—while theoretically in a position of authority, is 

in reality at the mercy of the agent, partially due to knowledge asymmetry—the agent 

knows much more than the principal’s affairs than the principal himself does. 
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Knowledge asymmetry usually leads to two basic results, both undesirable. First, 

knowledge asymmetry often results in what is described as “adverse selection”.  This 

describes a situation where the party with the enhanced information uses this advantage 

to bolster their position before the transaction in question takes place. For example, a 

person that comes into the knowledge that they are to imminently die quickly purchases 

life insurance. Or in the earlier example of a mining deal negotiation, the party with 

exclusive knowledge about the imminent rise of commodity prices offers a substantially 

lower price for the mining asset to the detriment of the none-the-wiser seller.  

The second undesirable result of knowledge asymmetry is what is referred to in the 

literature as “moral hazard.” Moral hazard occurs when the party on the advantageous 

end of the knowledge matrix engages in risky and/or irresponsible behavior due to this 

knowledge advantage. In basic terms, the party with the knowledge surplus behaves 

immorally. For instance, an insured person may become less careful about properly 

securing her car due to the knowledge that the brunt of any loss is borne not by her, but 

by the insurance company. So too the government official that behaves in an 

irresponsible or an incompetent way because the cost of his behavior is borne elsewhere, 

is also operating under a moral hazard.  Even the indolent bureaucrat that carelessly 

reconciles her accounts is operating under moral hazard because the cost of revision is 

not borne by her.  

It is not necessary to get bogged down with terminology. While the terms “adverse 

selection” and “moral hazard” are mainstays of insurance theory, their effect is evident 

everywhere that a knowledge asymmetry exists.  Adverse selection simply describes a 
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situation in which a transacting party uses knowledge asymmetry to obtain an advantage 

before the deal is concluded, while moral hazard describes the immoral or irresponsible 

behavior that one may engage in when the cost of that bad behavior is to be borne 

elsewhere. An understanding of these two basic consequences is foundational to this 

work.  

Mutual Assent and the Knowledge Gap 
 
To recap, this chapter argues that knowledge asymmetries are in large measure 

responsible for the countries failure to benefit from its mineral wealth. In the first place, 

these knowledge asymmetries undermine the country’s ability to secure beneficial 

agreements.   The fundamental basis of an agreement is the “meeting of the minds” viz., 

mutual assent. Mutual assent is an unassailable component of an agreement, that is, 

without assent, the agreement does not exist. Any misunderstanding about a material 

feature of the purported agreement is fatal.  Put another way, a contract does not merely 

contain an agreement, it is an agreement.  The doctrine of mutual assent is a well settled 

and an undisputed component of contract law.  However since the “will theory” was 

first espoused by Friedrich Carl von Savigny in his seminal work “System des heutigen 

Römischen Rechts”154 and  further expounded by Sir Frederick Pollock in “The 

Principles of Contract”155, the conundrums inherent in mutual assent have not been lost. 

For instance Oliver Wendell Homes noted in “The Path of the Law”156 that:  

                                                
154 FRIEDRICH KARL VON SAVIGNY & BENNO LOEWY, SYSTEM DES HEUTIGEN RÖMISCHEN 
RECHTS(1840). 
155 FREDERICK POLLOCK, PRINCIPLES OF CONTRACT: A TREATISE ON THE GENERAL PRINCIPLES 
CONCERNING THE VALIDITY OF AGREEMENTS IN THE LAW OF ENGLAND (1911). 
156 Oliver Wendell Holmes, The Path of Law, 10 HARV. L. REV. 457 (1897) 

http://en.wikipedia.org/wiki/Friedrich_Carl_von_Savigny
http://en.wikipedia.org/w/index.php?title=System_des_heutigen_R%C3%B6mischen_Rechts&action=edit&redlink=1
http://en.wikipedia.org/w/index.php?title=System_des_heutigen_R%C3%B6mischen_Rechts&action=edit&redlink=1
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We talk about a contract as a meeting of the minds of the parties, and thence it 
is inferred in various cases that there is no contract because their minds have not 
met…yet nothing is more certain than that parties may be bound by a contract 
to things which neither of them intended... 

Another thing that sits somewhat uncomfortably with our understanding of mutual 

assent is the fact that there can never be true agreement in the absence of perfect 

knowledge.  Indeed, for mutual assent to be taken to have occurred, it must be implied 

that the parties involved are fully aware of all the parameters affecting that consent, for, 

how can one consent to what they do not know?.  Consider that in order for X to agree 

to Y, X must first have knowledge of Y. The law deals with this conundrum through the 

normative perspective of freedom of contract. We will return to this conundrum later 

but let us first examine this normative perspective in greater detail. 

The notion of freedom of contract derives from the sovereignty of will. If we accept that 

man157 is a sovereign, then we must accept that man also has the dominion to make 

decisions that affect his person or property, positively or otherwise.  The sovereignty of 

man is symbiotic to the concept of free moral agency, which is the idea that man is (or 

should be) free to decide.158 When a person or entity exercises their sovereignty by 

choosing to bind themselves in an agreement, the legal enforceability of that agreement 

underwrites their sovereignty.159  It would be a breach of sovereignty then for the law 

to cushion one from the ill effects of inept decision making, since by exercising the 

freedom to affect one’s circumstances, one has chosen to reap the benefits and liabilities 

of the exercise of freedom. It is for this very reason that the law does not superintend 

                                                
157 Gender and gender pronoun alternations are interspersed throughout this work. 
158 See for example and WIM DECOCK, THEOLOGIANS AND CONTRACT LAW ( 2012). 
159 See PÉTER CSERNE, FREEDOM OF CONTRACT AND PATERNALISM (2012). 
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the knowledge differentials between contracting parties. To do so would be to limit their 

freedom to voluntarily alter their circumstances.  

Returning to the conundrum of agreement in the absence of knowledge, this work 

contends that if one exercises the freedom to contract, the law impliedly assumes that 

one undertakes to be bound even in the absence of perfect knowledge. To recap, if we 

accept that man has the freedom to contract, then we must also accept that he has the 

right to act in whatever manner he so chooses, and to procure the consequences of that 

action, whether good or bad. This freedom is not ipso facto accompanied by the relevant 

knowledge. Therefore, while one has the freedom to enter into an agreement, the 

knowledge that is necessary to make a sound decision must be ascertained on the actors 

own motion and cost. So while parties have the freedom to contract in whatever manner 

they so choose (subject to a few narrowly prescribed restrictions), the law assigns the 

responsibility to acquire the auxiliary knowledge squarely on the shoulders of the person 

or entity contracting. Implicit in the idea of ‘freedom of contract”—the concept that 

underpins the market-based economy, is the idea that parties should be free to bind 

themselves in whatever manner they so wish and on terms that they alone prescribe, 

detrimental or otherwise.   

Enter thus the idea of “due diligence”. When distilled to its basic component, due 

diligence is simply a quest for knowledge.  Not just any knowledge though, but rather 

that game changing knowledge that influences the bargain. While the term due diligence 

can have a very specific meaning particularly as it relates to a legal obligation, its 

broader meaning connotes a voluntary investigation into the viability of a deal. When 
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one company seeks to acquire another entity for example, lawyers of that company 

typically perform a due diligence; that is, they assess on behalf of their client the 

commercial sense of acquiring that company. Simply put then, to perform due diligence 

is to investigate the viability of a deal.  

Due Diligence: Etymology and Purpose   
 

The idea, rather than the rote practice of due diligence, is so central to this work that it 

requires further elucidation here. The idea/practice dichotomy is important to highlight 

because while the practice of due diligence is route and mechanical, characterized by its 

key touchstone, “the checklist”, the idea of due diligence is much broader.  For the 

purposes of this work, due diligence is used in consonance with its broader meaning; to 

connote an investigation and an enquiry aimed at the establishment or discovery of 

certain pre-existing facts.  It is not used in its narrow doctrinal sense, although that 

narrow sense will be briefly examined now to provide the requisite context for the 

discussion that follows.  

The term “due diligence”, now a staple in legal practices around the world, has its 

origins in the United States Securities Act of 1933. Section 11 of the Act fashioned a 

due diligence defense for brokers accused of inadequate disclosure of certain material 

information. The Act allowed a broker to avoid liability for such non-disclosure if he 

could show that:  

he had, after reasonable investigation, reasonable grounds to believe and did 
believe, at the time such part of the registration statement became effective, that 
the statements therein were true and that there was no omission to state a material 
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fact required to be stated therein or necessary to make the statements therein not 
misleading.160 

This statutory formation popularized the notion of due-diligence and it soon became 

mandatory in certain contexts both in the United States and elsewhere. But long before 

the term was ever coined— and indeed going right back to the inception of commerce 

and trade (which is likely synonymous with the inception of the human race), potential 

customers engaged in independent investigations to vet the quality and viability of assets 

intended for purchase. Indeed, the Latin phrase “caveat emptor” (let the buyer beware) 

was standard operating procedure long before the relatively recent development of 

implied warranties. Underpinning the caveat emptor doctrine is the fact that a buyer 

must be aware that the deal she is entering into could actually be a lemon deal, and that 

if the necessary diligence of assessing the suitability of the product in question is not 

performed, the seller cannot be held liable if the product is defective.  

Due diligence then, is rooted in the idea that sound decision making cannot occur in a 

knowledge vacuum.  Indeed, knowledge enhances a party’s bargaining position.  

Therefore in order to enhance the chances of concluding a beneficial deal, the relevant 

knowledge that affects the deal must be sought out and systematically incorporated into 

the decision making process.  

 

 

                                                
160 Section 11 of the Securities Act of 1933 (48 Stat. 74, 15 U.S.C. 77a-77mm). 
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Forms of Knowledge 
 
As noted above, knowledge connotes an awareness of facts and information, but also 

connotes an understanding of processes, the “know-how” if you will.  Technical 

competence therefore is also a form of knowledge. Legal expertise for example, is 

knowledge. This is important because the term “knowledge asymmetry” as it is used in 

this work, connotes not just an asymmetry in facts or information, but also in know-

how. As will be seen, mining transactions are complex and multi-faceted, and it is not 

just a lack of facts that undermines beneficial deal making but a lack of expertise as 

well.  

Knowledge asymmetry is used in this work to describe three phenomenon: First, it 

describes an asymmetry in actual facts and information, for instance, the quantity of ore 

deposits in the ground, or the environmental cost of a proposed mining venture. Second, 

it is also used to refer to expertise, the “know-how” that relates to the negotiating and 

drafting of natural resource contracts for example.  Finally, knowledge asymmetry is 

also taken to mean a participation in what has come to be known as the “knowledge 

economy”, and the implication of this participation or lack thereof on the development 

of a mineral regime.   

2. Knowledge Asymmetries at Deal-Making 
 
The copper mining industry in Zambia is one that is characterized by deep knowledge 

asymmetries. These asymmetries run the gamut of the mining transaction from 

inception to termination. Two parameters of the transaction are of concern in this work: 

the deal-making stage and the revenue collection stage. The knowledge asymmetries 
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attendant at each of these stages will be dealt with in turn beginning now with deal-

making.  

As earlier noted, this work concerns itself with large-scale mining projects only. And as 

was established in chapter two, large scale copper mining in Zambia can be initiated in 

one of two ways; first, through the application and receipt of an exploration and a mining 

license (in that order), and second, where mineral resources have been pre-identified by 

the government, through the participation in a bidding process.  

Licensing  
 

Geo-Science as a Critical Knowledge Asset 
 
Geo-data is a knowledge asset that is critical to the profitable and sustainable 

management of mineral resources. Geological science generally defined, refers to the 

“geological, geophysical and geochemical data, information and knowledge [that exists] 

in a variety of forms ranging from conventional maps and reports to electronic files to 

the tacit knowledge residing in the heads of experts.”161 Geological surveys are the 

government agencies dedicated to the collection, analysis and dissemination of geo-

data. 

Since a country’s ability to negotiate a beneficial mineral deal is predicated first and 

foremost on the knowledge of i) the existence of minerals ii) the location of minerals 

                                                
161MURRAY DUKE, GOVERNMENT GEOSCIENCE TO SUPPORT MINERAL EXPLORATION: PUBLIC POLICY 
RATIONALE AND IMPACT GOVERNMENT GEOSCIENCE TO SUPPORT MINERAL EXPLORATION: PUBLIC 
POLICY RATIONALE AND IMPACT 1 (2010).  
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and iii) the quality (chemical composition) and value of those minerals162, it naturally 

follows  then that the first piece of essential knowledge in the copper mining deal 

making matrix is geological. The unavailability or inadequacy of quality geological data 

is therefore an important knowledge gap. Some estimate that geological knowledge 

asymmetry has cost resource-rich African countries a trillion dollars over a period of 30 

years163. A country’s geoscience data affects i) competitive advantage ii) the valuation 

of mineral resources iii) taxation and iv) public policy and the decision to mine.  Each 

of these will be examined in turn.  

i. Competitive Advantage 

Many mining economies lack the resources to mine their mineral resources and are 

therefore dependent on foreign direct investment to do so.  Geo-science knowledge 

increases the competitive advantage of a mining economy and increases its 

attractiveness for mineral exploration which is the basis for investment.164 For Zambia’s 

aging copper-belt mines which are very expensive to operate, greenfields investment in 

new mines is critical.165    

                                                
162 Dave Forest, A LOOK AT THE EXPLORATION BUSINESS AND MINING ECONOMICS | OILPRICE.COM 
OILPRICE.COM (2010), http://oilprice.com/energy/oil-prices/a-look-at-the-exploration-business-and-
mining-economics.html.  
163 David Kariuki, The Billion Dollar Map: Better Realizing Africa's Energy and Mineral 
Potential, 2014-2015 RESOURCE Q. (2014-2015). 
164 Gabi Schneider, THE ROLE OF THE GEOLOGICAL SURVEYS OF AFRICA IN 
STRENGTHENING THE CONTINENT'S POSITION IN THE GLOBAL ARENA (2014), 
http://www.eurogeosurveys.org/wp-content/uploads/2014/09/0.-the-role-of-oags-in-strengthening-the-
continents-position-in-the-global-arena.pdf.  
165News and events • News • THE INTERNATIONAL COUNCIL ON MINING AND METALS (2013), 
http://www.icmm.com/page/100577/icmm-assesses-mining8217s-contribution-to-zambia8217s-
national-and-local-economy.  
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Mining investment decisions are based on an assessment of risk. These risks are 

generally grouped into three broad categories. First is the political or country risk (e.g. 

the security of the mining license). Second, is the economic risk (commodity prices, 

labor costs, etcetera) and finally the discovery risk (also known as geological 

potential).166  Discovery risk has two components; the first is whether a deposit with the 

desirable mineral characteristics actually exists in the area, and the second is the 

probability of finding that deposit. Mineral exploration is a high risk endeavor.  It is not 

only time consuming and expensive but the futility of the endeavor is always a distinct 

possibility. Geological data can mitigate a substantial portion of discovery risk by 

“providing key information inputs” to the decision making process.167 It allows 

companies to concentrate their efforts on areas with viable mineral potential and it can 

also predict the feasibility of successfully mining these deposits through the provision 

of exploration models.168  

Geo-science information is critical at almost all the stages of exploration. At the 

planning and conceptual stage, a mining company identifies the mineral of interest and 

then selects a mineral deposit type. The selection of the deposit type is based on a review 

of mineral deposit models, the most widely consulted of which are created by geological 

surveys.169 After the selection of the mineral deposit type, the company must next 

identify a geographical location. In greenfields exploration, the geo science data is the 

                                                
166 Jan Otto, The Competitive Position of Countries Seeking Exploration and Development Investment, 
in WEALTH CREATION IN THE MINERALS INDUSTRY: INTEGRATING SCIENCE, BUSINESS AND EDUCATION 
109-125 (Michael Doggett & John Parry ed., 2006).  
167 See Murray Duke, supra note 161 at 28.  
168 Id. at 20-24.  
169 Id. 
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only available lead and therefore information provided by the geological survey is 

critical.170  But even in brownfield exploration, geological information still helps with 

the assessment of risk.171 At the reconnaissance stage, the value that geological 

information plays is that it provides regional mapping.172 Because of the cost and time 

that goes into creating regional maps, geographical areas that do not have these maps 

are unlikely to be the recipients of investment.173  

Not surprisingly, Geological potential is the biggest factor influencing the decision to 

make a mining investment.  In a study conducted by the Fraser institute, investors were 

asked to rate the relative importance of political risk and geological potential in their 

investment decisions. Geological potential was ranked at 60% and political 

considerations was ranked at 40%.174 While political considerations do undoubtedly 

play a major role in attracting investment, the lack of geological data in many African 

countries provides a partial answer to why—despite its abundance of mineral 

resources—Africa attracts far less exploration activities and mining investments than 

other regions in the world like South America.175   

While Zambia does have a geological survey, its output is not sufficient enough to 

generate new exploration activity. 176 Almost half of the country remains unexplored 

                                                
170 Id. 
171 Id. 
172 Id. 
173 Id. 
174 FRED MCMAHON & MIGUEL CERVANTES, FRASER INSTITUTE SURVEY OF MINING COMPANIES, 
2009/2010(2010). 
175 See Gabi Schneider, supra note 164 at 10. 
176 MARGARETHA SCOTT, DEVELOPING EFFECTIVE MINERAL RESOURCE POLICY FOR SUSTAINABLE 
LIVELIHOODS THROUGH GEOSCIENCE ; Magnus Ericsson & Susanne Gylesjö, The role of geological 
surveys in the development of Africa, 27 MINERAL ECONOMICS MINER ECON 59–72, 59-72 (2013).  
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(approximately 40%) and the necessity of new copper mines cannot be overstated.177 

The majority of the copper mines that are currently in operation are old and are 

characterized by deep ore bodies and low grade deposits and therefore have much higher 

production costs than newer mines.178 Even the newer mines in North western province 

operate at a higher than average world cost.179 There has been very little greenfield 

exploration since independence and this is due in large part to the lack of geological 

information.   

ii. The Valuation of Mineral Resources 

Speaking of resource-rich developing countries a geologist recently noted, “when a 

government licenses its acreage for mining companies, they really don’t know what is 

underground…the mining companies know what the true potential of these minerals is, 

and the government doesn’t have a clue.”180 This is a classic case of adverse selection. 

Recall that adverse selection describes a situation where a transacting party with 

enhanced knowledge uses this advantage to bolster their position before the transaction 

in question takes place. When a mining investor knows more about the geological 

potential of an area than the licensing authority, the government is at an asymmetrical 

disadvantage right from the onset.    

                                                
177 Press release, Chamber of Mines of Zambia, October 15, 2015, http://mines.org.zm/category/press-
statement/.  
178 See News and Events, Supra note 165.  
179 Id.  
180John Daly, WORLD BANK TO ISSUE" BILLION DOLLAR MAP" OF AFRICA'S MINERAL WEALTH 
OILPRICE.COM (2014), http://oilprice.com/energy/energy-general/world-bank-to-issue-billion-dollar-
map-of-africas-mineral-wealth.html.  
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Geo-data is critical to the proper valuation of minerals.  It is widely recognized that 

African governments are selling their mineral wealth too cheaply.181 One cause of this 

is that these governments lack metallurgical assaying laboratories and rely on the 

compositional analysis supplied by the mining companies.182 Consider for instance the 

fact that the Zambian government is unable to verify what percentage of the copper 

output produced by mining companies comes from concentrate, treated ore, or copper 

scrap.183 This information affects production costs which in turn affects taxation. The 

importance of geological mineral deposit models in resource assessment cannot be 

overstated. These models “allow geologists to know from observed geo- logic 

environments the possible mineral deposit types that may exist and allow economists to 

determine the possible economic viability of these resources in the region” and thereby 

this information plays “a central role in transforming geoscience information to a form 

useful to policy makers.”184 

A scientist at South Africa’s council for geo-science noted what has come to be the 

experience of many developing mining economies: “a mining company comes to you 

and says ‘this is what we’ve found’…and that’s all you have.”185 This view is supported 

                                                
181 See AFRICA PROGRESS REPORT 2013, EQUITY IN EXTRACTIVES:  STEWARDING AFRICA’S NATURAL 
RESOURCES FOR ALL (2013).  
182Vijay Iyer, BILLION DOLLAR MAP TO HELP AFRICA TURN MINING INTO PROSPERITY (2014), 
http://blogs.worldbank.org/energy/billion-dollar-map-help-africa-turn-mining-prosperity.  
183 See GRANT THORNTON & ECON, INTERNATIONAL EXPERT TEAM REPORT TO THE COMMISSIONER OF 
DOMESTIC TAXES, ZAMBIA REVENUE AUTHORITY: PILOT AUDIT REPORT - MOPANI COPPER MINES 
PLC (2010), http://alliancesud.ch/de/ep/steuerpolitik/MCM-TaxAudit.pdf (last visited Feb. 6, 2015). 
184 Singer, D., & Berger, V. (2000). Deposit Models and Their Application in Mineral Resource 
Assessments. Deposit Modeling, Mineral Resource Assessment, and Their Role in Sustainable 
Development.  
185 Jacob Kushner, Knowledge Is Power: World Bank to Chart Africa's Minerals in Billion Dollar 
Map, THINK AFR. PRESS, Mar. 31, 2014 at, http://thinkafricapress.com/economy/world-bank-latest-
explorer-african-minerals. 
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by the World Bank which notes that “often a mining company [will] come to the 

negotiating table with much more information about the country’s mineral prospects 

than the country’s governments.”186In order to accurately price their mineral assets and 

negotiate favorable mineral deals, governments must acquire the ability to value their 

resources so that they don’t “sell a ton of talc for $ 1 billion [when it is] actually worth 

$10 billion.”187 Access to quality geo-data helps reduce the government’s asymmetrical 

disadvantage when negotiating with investors 

iii. Taxation  

The sufficiency and quality of geo-data information also has a direct bearing on taxation. 

The reduction in exploration costs that ensues when sufficient geo-data is available 

means that the mining companies can be taxed sooner. A common “investor friendly” 

practice is to allow the carrying forward of exploration costs as an asset. The implication 

of this is that mining companies are often exempt from tax until their exploratory 

expenses are recouped.  Moreover “production costs are a function of a deposit’s 

location and quality” and “the fact that mining generates rent is largely a consequence 

of the variable quality of mineral deposits – [the geological risk]” and therefore “natural 

geological variability has a profound impact on the profitability of individual deposits 

and…on the direct benefits that accrue to society through royalties and other taxes. By 

reducing exploration costs, public geoscience increases the potential resource rents 

realized when a deposit is put into production.”188 Moreover the lack of geological 
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information increases investor uncertainty and greater uncertainty affects the price that 

investors are willing to pay for mining rights.189  

iv. Public Policy and the Decision to mine  

Because copper mining is a hazardous activity that inflicts permanent damage on the 

natural environment and negatively impacts areas that have tourism potential, a key 

knowledge gap that must be bridged is whether the economic benefits of copper mining 

outweigh the environmental and social production costs. Consider for example the fact 

that the majority of the effluence from copper mining ends up in the Kafue River which 

is the source of drinking water for 40% of the country’s population.190  Additionally, 

tailings and dumpings from the mines pollute and contaminate not only surface water 

but ground water as well.191 Moreover land degradation, wild-life depletion, 

deforestation, and air pollution are all auxiliaries of copper mining.192  

In order to strike an appropriate balance between the potential benefits of a proposed 

mining activity and the protection of the environment, the licensing authority must be 

able to ascertain the environmental implications of the proposed mining activity and 

determine whether the benefits of mining activity outweigh the economic and social 

costs of those implications. These determinations cannot be made without access to 

geoscience data.  
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The Mines and Minerals Act prohibits exploration or mining without an Environmental 

Impact Assessment (EIA) which must be approved by the Zambia Environmental 

Management Agency.193 ZEMA in turn requires high quality geological information to 

evaluate these assessments. As it stands, there is a serious capacity dearth at the 

environmental management agency.194 High attrition rates and little financial support 

for the recruitment of appropriately qualified technical staff or the acquisition of high 

quality geological information, all impede on the agency’s ability to properly assess the 

proposals and studies submitted by mining companies. 195 

Geoscience data is also critical to prudent decision making about land use.196 Due to 

competing economic and social interests, the decision to mine must be made after 

estimating whether the mining venture is the most sustainable use of the land, taking 

into account the current use of the land, potential displacements that may occur as a 

result of the mining venture and the ecological variability of the land in question.  Geo-

science input is critical to the making of these resource assessments.  

Bidding 
 
To reiterate, large scale mining in Zambia can be initiated in one of two ways; either 

through lodging an application for a mining license or where the government has pre-

identified minerals resources, by participating in a bidding process. It is to the 

knowledge asymmetries attendant in the bidding process that this work now turns.  
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The Technical Committee  
 
The Minister of Mines is empowered to initiate a bidding process for mining rights over 

pre-identified areas of land containing mineral resources.197 This is done by placing an 

advertisement in a widely circulated newspaper.198  In terms of s 19 (3) of the mining 

statute, the minister must establish a “Technical Committee” (TC) to evaluate the 

mining bids. The recommendations of the TC are not discretionary. Section 19 (7) of 

the Act states that a mining right “shall” be granted to the highest scoring bidder as 

determined by the TC.  A serious potential for knowledge asymmetry presents itself 

here. First, the statute is silent on several fundamental issues pertaining to the TC. For 

example, the qualifications and appointment procedure of committee members are 

pertinent issues that are not prescribed by the statute.    

In terms of the statute, any person appointed by the minister, regardless of qualification 

and/or expertise, can sit on the TC.  Whether this is what obtains in practice is not only 

difficult to ascertain (since there is no publicly available information about the 

composition of this committee) but is also irrelevant. What matters is that the law 

permits the mining rights of the country to be administered by persons for whom there 

is no criterion or qualification. While the Ministry of Mines may have internal 

regulations that guide the composition and functioning of the TC, such regulations (if 

they do not exist) do not have the force of law and therefore do not offer the necessary 

safeguards.  The review of a mining bid is a complex enterprise. In order for the TC to 

competently discharge their reviewing function, they need to have the relevant technical 
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expertise to review among other things, the investment and financial agenda of the 

bidder as well as the impact of the proposed program on the environment. There is no 

indication that the TC has this competence or expertise and it is certainly not required 

to have it by law.  

In order to grasp the mammoth cost that a knowledge deficit can have on the reviewing 

of bids for mining rights, we need only consider a recent example.  On May 20 2014, a 

YouTube video of Anil Agarwal, an Indian business man and majority owner of 

Vedanta resources—parent company to Zambian based Konkola Copper mines (one of 

the largest copper mines on the continent) surfaced on line.199 The video clip is an 

excerpt of a March 2014 “motivational speech” Agarwal delivered at the Jain 

International Trade Organization in Bangalore.  

In his speech Argawal ridicules the Zambian government for selling KCM to Vedanta 

for a pittance. He boasts that the copper mine he purchased for a pittance was now 

making him US$500 million every year plus another “US$1 billion”. The thrust of his 

glee was that the government did not know the true value of what they were selling. 

Recounting the good fortune that allowed his company to buy the biggest copper mine 

in Africa for next to nothing, Argawal states: 

I saw it in the paper...FT [Financial Times] there was [the] largest copper mine 
in Africa. That copper mine was up for sale; that government was privatizing it. 
I got quite interested in it. I have a friend at Mckinsey…I went to him, asked 
him to make papers; ‘make the papers, beautiful, professional’ [I asked him]. 
Papers were prepared. We kept it [the bid] at $400 million. In pocket we [didn’t 
even] have 4 million…[but we] bid for 400 million! Then we said ‘25 million 
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we will give you cash, and 325 million we have to invest in making the machines 
run.’ 200 

In his mind, the offer of US$25 million for the largest copper mine in the country was 

so ridiculous that he did not think he would hear back and therefore: 

We forgot the matter, and suddenly, in about a month or so, we received calls. 
They invited us. We called up and inquired…they confirmed ‘this company is 
yours’.  Really? 201 

This good fortune then caused Argawal to exclaim: 

 “It’s a matter of taking a chance! Take [a] chance in life definitely!”202 

In the final analysis, Argawal ends: 

We took over the company…it’s been 9 years, and since then every year, it is 
giving us a minimum of $500 million dollars, plus $1 billion every year, it 
has been continuously giving back. It’s a matter of taking a chance.203 

 

Anin Agarwal took a chance and won.  And while he subsequently apologized for his 

statements, the damage had already been done. The video sparked outage across a cross-

section of Zambian society and caused obvious embarrassment to Agarwal and KCM.  

But more than that, it reignited the old debate of the deficiencies of the country’s mineral 

policy and the improper stewardship of its copper endowments.  

Whether the figures mentioned by Agarwal are true or exaggerated, the sale of Konkola 

copper mines is one of the highest knowledge deficit costs the country has paid. It is 
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therefore necessary to examine the company, the sale, and the knowledge gaps in more 

detail.  

The KCM Sale— A Brief History  
 

In March of 1999 a reorganization plan of the board of the Zambia Consolidated Copper 

Mines (ZCCM) converted the parastatal into an investment holding company—ZCCM-

IH.  On 26 October 1999 a Heads of Agreement established KCM, which was to acquire 

some of the privatized assets of the former ZCCM.204  In 2002, KCM was sold to Anglo-

American PLC for US$90 million.205 The circumstances surrounding Anglo 

American’s acquisition of the mine are unclear and controversial. Skeptics suggest that 

Anglo acquired the mine in a sweetheart deal, an allegation Anglo strongly deny.206 

However merely a few months later, Anglo-American pulled out claiming that the mine 

was unprofitable.207  The exit agreement provided that Anglo would pay the Zambian 

government $30 million and buy out the International Finance Corporation (IFC) and 

the Commonwealth Development Corporation (CDC)—both minority shareholders in 

KCM—for $25.4 million each, and then turn over these stakes to the government 
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together with its own.208 Anglo also loaned the Zambian government $26.5 million to 

keep the mine open while it searched for a buyer.209  

In 2004, the Zambian government sold a 51% stake In KCM to Vedanta Resources for 

$25 million in cash and $23 million in deferred payments.210   These deferred payments 

were to compensate Zambia Copper Investments (ZCI) and ZCCM-IH for their share 

losses. ZCI received $23.2 million for its share dilution of 58% to 28.4.5. 211However 

even though ZCCM-IH also suffered a share dilution of 42% to 20.6%, the company 

was not compensated the $16.8 million it was entitled to.212 Instead, KCM brokered a 

deal with the Zambian government in which a $16.8 million ZCCM-IH debt would be 

cancelled.213  

In addition to the negligible $25 million price tag, Vndanta was also given various 

concessions.  Chief among these was the call option to purchase the 28.4% share of 

KCM that still belonged to ZCI.214 They exercised this option in November 2005 and 

increased their stake to 79.4% leaving ZCCM-IH with the remaining 20.6%.215  While 

the price negotiated for the buyout is unreported, it has been estimated to have been 

between $250 million and $550 million, 9 to 18 times more than the $25million paid for 

51% of the company.216 Moreover when one considers that ZCCM-IH was not 
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compensated for their share dilution, the money lost by the country during this sale is 

staggering. It is small wonder that the sale has been described as “the most outrageous 

and scandalous ever seen in Africa for decades.”217 

Another concession offered to Vedanta was that the company was permitted to “carry 

forward” all incurred losses up to December 2003, which provided them with generous 

tax exemptions even though the company was operating quite profitably.218  Leaked 

development agreements between the Zambian government and Vedanta show that 

royalty rates were set at a very low 0.6%, and the company was allowed to deduct 100% 

of their capital allowance from the investments.219 Moreover Vedanta negotiated tax 

exemptions from dividends, royalties, interest, and management fees and also managed 

to soften the environmental regulation of their mining activities.220  

What Went Wrong?  Identifying the Knowledge Gaps 
 
More than 10 years later, the KCM deal—its price and its terms, still confound both 

citizens and commentators alike. 221 Of course the monumental question is why?  For 

one it is clear—at least from government equivocations, that sheer desperation played a 

big role.  As a former minister of finance noted: 

The administration was under so much pressure after Anglo left. The 
Government was losing US$ 1 million per day to keep the mine afloat. It was 
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important that a new owner with strong financial muscle was found to run the 
mine222.  

He added further that when the late President was negotiating the sale of KCM, his main 

preoccupation was safeguarding jobs, because it was predicted that mineworkers would 

“riot if that mine closed even for a day.” 223 

Given the high costs involved and given the volatile labor situation—Zambia like many 

sub Saharan African nations at the time was experiencing acute food shortages and 

dismissing 10,000 mine workers may well have sparked food riots—this desperation is 

understandable. However, desperation alone does not render a satisfactory account. 

Ostensive “sweetheart deals” like the one in question are typically obtained by palm 

greasing.  But in this case, it is unlikely that corruption played a role. The deal was 

brokered by President Mwanawassa who is widely accepted to have been the least 

corrupt statesman to have ever led the country. More importantly however, no 

accusations of corruption were ever levelled against him personally— not even by his 

political opponents (who heavily criticized the sale at the material time).  We can also 

rule out wanton recklessness. Mwanawassa may have been many things to many people 

but by all accounts he was not reckless. 

So what went wrong? In the wake of the video leak, Ngandu Magande—a cabinet 

minister during the KCM sale took to the airwaves to defend the sale, making reference 

to copper prices and stating that at the time of the sale, “copper prices were low and 
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were not expected to rise to the level they are at today”.224 However even though copper 

prices at the material time were indeed low (the meteoric rise of world copper prices 

happened in 2005), the 2004 copper prices were higher than they had ever been since 

the privatization period. And while low copper prices must have certainly added to the 

desperation earlier alluded to, they alone do not explain the sale.  

Recall that in Chapter two, former finance minister Edith Nawakwi was quoted as 

stating that in order to convince the government to privatize the mines, the World Bank 

“put production models on the table”. It is evident from the context that Argawal also 

put some model on the table—perhaps the “beautiful” and “professional” papers he had 

asked his friend at Mckinsey to prepare.225   It is evident from the context that the 

government bought this, and the picture painted is that of an information handicapped 

government, accepting production models from the World Bank, and accepting models 

from investors without making an independent assessment.  

One does not need to be profoundly insightful to conclude that desperation aside, a chief 

cause of the KCM sale was a knowledge gap.  Clearly, there was something that Vedanta 

knew about the asset and possibly about the copper market that the government did not. 

Indeed, KCM went on to make a handsome profit in its first year of operation.226  What 

is clear is that the government did not perform an audit of the asset. Likely disillusioned 

by Anglo’s exit and under pressure to find a buyer and maintain the employment of 
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KCM mine-workers, the government forwent a valuation that may have alleviated some 

of this costly knowledge asymmetry.  

Evidently then, knowledge asymmetries hinder a government’s ability to competently 

evaluate bids for its mining assets. These asymmetries weaken the government’s ability 

to set a suitable price and negotiate favorable terms. In much the same way that an 

ordinary seller must understand the value of what she is selling before she can decide 

on a price, so too a government must first ascertain the value of the asset in question 

before setting or accepting a price. Based on estimates, it appears that the government’s 

original asking price of $400 million was more reflective of KCM’s market value. 

However the government allowed itself to be swayed by Argawal’s proposal and did 

not have enough confidence in its asking price to dismiss the offer. 

Disposing mineral assets for a sliver of what they are worth is a problem that is pervasive 

in many other resource rich African nations.227 They key challenge is knowledge 

asymmetry and the adverse selection it creates. Many of these governments are simply 

unable to properly value their mineral assets. An independent assessment of the sale of 

the Democratic Republic of Congo’s mineral assess between the years 2010 and 2012 

found that the assets were undervalued by over $1 billion dollars.228 For a country with 

a GDP of $32 billion, this figure is staggering. Indeed, the lost revenue was almost twice 

the total budgetary allocation for health and education in 2006.229   The challenge is 

often that governments accept offers “that seem high to them, but in reality [are] much 
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lower than what the resource is really worth”230 . The reselling of mineral assets for 

several times more than the original purchase price paid to the government is a common 

occurrence in many resource-rich states.  Sometimes these onward profitable sales are 

back to the originating government itself; for instance Dan Gertler, an oil and minerals 

magnate, sold oil assets back to the Congolese governments for 300 times more than he 

had purchased them for.231  

Legal Expertise Asymmetries  
 
As established in the introductory remarks of this chapter, knowledge connotes not only 

an awareness and understanding of facts and information, but also implies expertise. 

Both the licensing and bidding processes involve some form of negotiation. 

Additionally, once a mining license has been granted and once a bid has been accepted, 

the minutia of the relationship between the government and the investor must sometimes 

be crystallized in a separate agreement. Clearly then, these auxiliary agreements are 

critical to any investment enterprise. They dictate the salient terms of the 

government/investor relationship. They determine risk distribution, shape fiscal 

regimes, and ultimately direct the extent to which an investment advances or detracts 

from the economic development of the host nation. 

Unsurprisingly, these negotiations and the contracts that reflect them are quite complex, 

and that complexity is due in part to the question of foreseeability. It is often difficult, 

if not impossible, to foresee all the different circumstances that may subsequently arise 
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and impact the bargain. Circumstances and conditions that prevail today may soon 

change, sometimes rapidly so. And if the executed contract does not anticipate those 

changes, the terms of the contract may become detrimental to one or both parties, or the 

agreement may cease to serve the purpose for which it was intended. It is not always 

possible to anticipate future mineral prices or the outlook of the natural resource market 

for example. And while one can make informed forecasts, the extent to which these 

forecasts will actually materialize is largely speculative. 

To illustrate, less than a couple of years after the KCM sale was finalized, copper prices 

hiked quite dramatically. This is something that was unanticipated by the government 

and as a result there was no renegotiation clause in its agreement with Vedanta. And as 

an official at the Ministry of Mines stated, “nobody thought the copper price would be 

at these levels.”232 

One can also safely assume that this price acceleration was also unanticipated by Anglo 

American who had recently quit the mine and exited the country.233 But be that as it 

may, the complexities inherent in these contracts necessitate a high degree of legal 

expertise.  However the dearth of this kind of expertise in many resource rich African 

nations and indeed in Zambia creates a further knowledge asymmetry. The legal 

capacity argument in its most basic form postulates that many resource rich 

governments, Zambia included, often lack the technical capacity to negotiate favorable 

deals with wealthy investors that have access to the best legal expertise on the market, 
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and that this asymmetry creates an inequitable bargaining relationship that continues 

throughout the lifespan of the contract. As a result of this asymmetry, a host government 

is more likely to accept unfavorably contractual terms.   

To be sure, poorly negotiated extractive agreements are pervasive in many resource rich 

African states.234  Many governments, anxious for mineral and oil revenues and desirous 

of the instant political mileage that accompany huge investment deals, hastily conclude 

prejudicial agreements without due consideration for long-term consequences. As a 

Chadian government official said of President Deby’s signing of controversial oil 

concessions, “he knows that he gave everything to the oil companies…sometimes he 

regrets that he signed. He wanted the oil to come out of the ground so he didn’t read the 

contract, he just signed.”235 

The legal capacity argument is not one invented in this work, but rather it is one that has 

proliferated in recent years, having its genesis in the proliferation of vulture fund 

litigation (of which Zambia was a victim) and the trading of sovereign debt on the 

secondary market. Vulture funds—which operate by purchasing debt on the secondary 

market for considerably lesser value and then instituting legal proceedings against the 

debtor for the full value of the debt, gained notoriety on the African scene in the widely 

publicized case of Donegal vs Zambia. 236 In Zambia’s settlement agreement with 

Donegal, it was found that Zambia had acquiesced to several prejudicial terms—terms 
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that probably could have been avoided had the government had access to sound legal 

advice.237  

Zambia is not an isolated case. Other African countries have been involved in predatory 

vulture fund litigation under similar circumstances.238 Although vulture fund contract 

negotiations differ from mineral rights negotiations (in the former scenario, the 

government as a debtor is already in a position of decided weakness and the bargaining 

table is therefore asymmetrical by default), what the vulture fund literature does show 

is that a lack of legal expertise on the part of the host nation often leads to the passive 

and uncontested acceptance of terms that disproportionately benefit the investor.239  

Unfortunately by the time that legal drafting expertise is required, the knowledge 

asymmetries that have attended the transaction up to that point have already weakened 

the government’s position so decisively that even the best legal expertise cannot correct 

the prejudicial impact. Moreover because legal expertise asymmetries can easily be 

corrected by purchasing the best legal expertise on the market, this kind of asymmetry 

is not of and by itself, a satisfactory explanation of the lop-sided copper mining deals 

that Zambia has concluded. It is merely one of the many factors that contributes to the 

asymmetrical relationship between the government and investors.  

What is a good deal? 
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The ability to negotiate a favorable deal presupposes that one has knowledge of what a 

good deal looks like in the first place.  The question of what constitutes a good deal in 

the context of copper mining contracting must not be taken for granted.  The language 

of a “good deal” is one that is pervasive in the extractive contracting literature, 

particularly as it relates to the resource curse and the inability of states to harness 

resource wealth for transformative development.  The argument that many resource rich 

nations are not getting a “good” deal from their extractive transactions is taken for 

granted, and the fact that a “good” deal is something that has to first be conceptualized, 

is something that is often lost in the literature. For instance, recent research has shown 

that many resource rich nations have failed to properly mobilize their mineral resources 

because their mining sectors operate as enclaves and lacks linkages (not only forward 

and backward but also side stream and lateral) to other sectors in the economy.240 

Moreover the lack of a beneficiation strategy in the mining industries of many of these 

economies also leads to a lower return on exported products.  Zambia’s copper mining 

industry is a classic enclave economy and very little beneficiation occurs locally.  

The key assumption of the structural adjustment reforms of the 1990’s was that 

increased foreign direct investment would be a panacea for the economy: greater 

investments would lead to greater taxation revenue and once this revenue was reinvested 

back into the economy, the economy would pick up.241 Under this model, the key 

contribution of a mining investor to the economy was tax.  However this assumption 
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has proved to be flawed.242 While foreign investment did increase dramatically, its 

benefits have been limited because the understanding of what constitutes a “good deal” 

was not concomitantly developed with the courtship of investors.  

Foreign direct investment must be anchored on an understanding of what that 

investment should lead to. Recent initiatives like the African Mining Vision are 

encouraging governments to understand that a “good mining deal” for developing 

economies is one that facilitates the upstream of capital goods and service industries, 

the development of local infrastructure, as well as the promotion of mineral 

beneficiation and innovation.243  Without this knowledge, a government is unlikely to 

incorporate these goals into its regulatory framework or indeed into its negotiations with 

potential investors.  

3. Knowledge Asymmetries at Revenue Collection  
 
The discussion now turns to look at revenue collection in Zambia’s copper mining 

industry. To recap, the core argument of this chapter is that knowledge asymmetry has 

played a major role in Zambia’s less than optimal performance on the copper transacting 

scene. We have seen how knowledge asymmetry undermines the government’s ability 

to execute beneficial deals; this chapter now turns to examine how knowledge 

asymmetry handicaps the government’s collection of tax which is the mining sector’s 

main contribution to the Zambian economy.  
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Massive Tax losses  
 
A government’s primary source of revenue is tax. It goes without saying therefore that 

an efficient and effective revenue collection regime is an important key to economic 

development.  However in spite of—or perhaps because of this truism, many developing 

economies Zambia included, continue to have a low tax-to- GDP ratio and are unable 

to effectively mobilize domestic revenue.  In several of these countries, tax revenue 

accounts for only 10-14% of GDP.244  The implications for this failure to collect revenue 

are staggering. OECD figures show that developing countries lose three times more 

money in uncollected tax than they receive in aid and foreign investment combined.245 

These statistics are astounding. They suggest that if the governments of developing 

countries can reform, modernize, and strengthen their tax regimes, they can essentially 

wean themselves off foreign aid. It also becomes apparent that if the governments of 

developing countries spend as much time attending to the deficiencies of their revenue 

collection institutions as they do wooing investors or courting donors, they may not be 

in such desperate need of either.   

To give a few specific examples, a 2011 World Bank study found that tax evasion in 

Malawi affects its GDP by 8-12%. Donor aid to Malawi is approximately 11.7% of 

GDP.246  According to the Malawi Revenue Authority (MRA), Malawi would not 

require donor aid to finance domestic expenditure if the MRA collected all the taxes due 
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to it.247 The situation is similar in Namibia; uncollected revenue stands at 9% of GDP, 

which is greater than the funding consigned to the entire education sector and almost 

the equivalent of what the mining sector, the largest source of export earnings for the 

country produces.248   

Moreover Illicit Financial Flows (IFFs), the flight of capital that is illegally earned, 

transferred, and/or utilized, are very costly to the economies of developing countries.  

The Global Financial Integrity (GFI) group estimates (through the use of “conservative” 

methodology) that in 2011, $946.7 billion left the developing world through illicit 

transfer flows.249 GFI goes a step further, claiming that when all financial flows in both 

directions are considered (including aid, debt forgiveness, investment, exports and 

remittances) Africa is a “net creditor” to the rest of the world.250   

Before honing in on revenue collection in Zambia’s mining sector, a general comment 

on the state of tax collection in the broader Zambian economy is appropriate.  In the 

1970s, Zambia’s tax to GDP ratio was at an all-time high of 30%, 11 % of which came 

from the mining sector.251  By the early 1990s, due to the tumbling price of copper on 

the global market, widespread unemployment, an ill-equipped tax administration 

regime, as well as a nationalization program gone wrong, that percentage had fallen to 
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13%.252   Zambia’s tax to GDP ratio did recover from its all-time low of 13% to almost 

18 % in 2007.253 However despite this improvement, the country still fails to mobilize 

a large proportion of its revenue resources.   

It is estimated that billions of dollars have left the country in IFFs between the years 

2001 and 2010.254 Of that amount, a significant portion has been the result of trade 

misinvoicing—a form of tax fraud which will be examined in more detail later in the 

chapter.255  The amount of money lost in uncollected tax is even more staggering when 

one considers that Zambia‘s GDP currently stands at approximately $26. 82 billion.256   

According to one advocacy group, the tax revenues siphoned to tax havens by 

companies operating in Zambia is many times more than the amount of aid the United 

Kingdom allocates to Zambia’s education sector.257  

In 2013 Action Aid, a global anti-poverty group, delivered a damning report entitled 

“sweet nothings”. The report exposed the tax practices of Zambia Sugar PLC, a public 

company with 82% of its shares held by the Illovo group, a subsidiary of Associated 

British Foods PLC which holds 51.4% of Illovo’s issued share capital.258 The gist of the 

report was that despite the financial success of the company, their corresponding tax 
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payment was unusually small.  This, the report suggested, is as a result of 3 distinct 

practices; first, a third of the firm’s pre-tax profits (approximately $13.8 million) are 

paid out of Zambia into sister companies in Ireland, Mauritius, and the Netherlands.259 

These sister companies are essentially tax havens, and these transactions substantially 

reduce the company’s taxable income; second, through the routing of payments through 

these companies, the tax revenue owed to Zambia from the profits sent to Zambia 

Sugar’s parent company  and the revenue owed to the country on interest paid to 

expansion loans by foreign banks is avoided and unpaid;260 and third, Zambia Sugar and 

the Zambian government have reached agreement on two tax breaks to be enjoyed by 

the sugar giant (the terms of one agreement  is secret),  and this results in huge tax 

refunds which essentially bring the tax rate applied to Zambia sugar below the tax rates 

applied in the various tax havens used by the company.261  

When it comes to the mining sector, the picture is gloomier. While tax avoidance is 

practiced by many sectors in the country, the mining industry appears to be the biggest 

culprit.262 A lot of the lost revenue is due to transfer pricing, (or more accurately--

“transfer mispricing”) which is the biggest component of IFFs and accounts for about 

60-65% of the global total.263  

Transfer pricing refers to the price that is charged in an inter-company transaction; the 

price charged in a transaction between a parent company and its subsidiary for example.  
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For tax purposes, related companies are not consolidated.  While transfer pricing is not 

of and by itself illegal, it does become illegal when it is used to manipulate the market 

and evade tax. According to the government and independent tax evasion watchdogs, 

this practice is rampant in Zambia’s mining industry.  In fact in 2012, the Minister of 

mines noted that only two mining companies were currently paying tax and that “the 

sale of…commodities [had] not been transparent”.264  

The Zambian Revenue Authority  
 
In order to properly contextualize the knowledge asymmetries that underwrite the 

revenue collection failures at the Zambia Revenue Authority, it behooves us to take a 

closer look at the overarching framework for tax collection in Zambia.  

Prior to 1994, tax collection was a centralized government function directly under the 

control of the Ministry of Finance.265  In April 1994, the government announced the 

creation of a semi-autonomous agency, the Zambia Revenue Authority (ZRA), and 

transferred the responsibility of collecting tax to this new agency.266 Following 

Zambia’s return to a democracy in 1991, the ruling MMD announced a bold program 

of economic liberalization and fiscal reform. The reorganization of the taxation regime 

was a major component of this economic agenda and was also a conditionality of the 

IMF backed loans the government was receiving at the time.267 Between 1964 and 1993, 

the country’s tax-to-GDP ratio had plummeted from 30% in 1964 to 15% in 1993, a 
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staggering 50% reduction.268 This was not only due to the failures of the revenue 

authority but was also due in part to the shrinking economy and wide-spread 

unemployment. In its first budget speech, the MMD government announced its first 

installments of tax reform; a reduction in income bands from 7 to 3, a reduction of the 

highest marginal tax rate from 50% to 35%, and an increase in the penalties for tax 

defaulters and evaders.269  

In 1992, the United Kingdom through its aid agency—the Department for International 

Development (DFID) began a program to support Zambia’s Tax administration. 

Through this program, the DFID provided the ZRA with technical assistance worth 15.8 

million pounds.270 The purpose of this assistance was to modernize ZRA’s operational 

infrastructure, train ZRA staff members, and provide expertise through a foreign 

management team.271  From the ZRA’s inception until 2002, the authority’s four most 

senior managers were expatriates salaried by DFID.272   

 

The DFID years (1994-2005) 

Dramatic improvements in many aspects of tax collection were recorded in the first few 

years that followed the DFID intervention.273  Under the auspices of the DFID technical 

assistance program, ZRA undertook an aggressive recruitment drive for new auditors 
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and began to scrutinize the tax liabilities of large companies more closely.274  The 

standardization of the customs clearance process through the use of the computer 

program ASYCUDA (eventually ASYCUDA ++) also occurred in 2000 and was 

completed in 2001.275  The processing of VAT was computerized and in 2004, the 

Integrated Tax Administration System (ITAS) was introduced. ITAS merged the 

database of the Tax division with the VAT software that had been previously used and 

this improved the authority’s ability to establish tax liabilities quite significantly.276   

The reform of the taxation regime had a direct and immediate impact on the tax-to-GDP 

ratio. The ratio catapulted by 3.4% (from 15.3 % to 18.7%) in the ZRA’s first year of 

operation.277  Another major success of the tax reforms was the marked increase in the 

human resource capacity of the tax collection bureaucracy.  Due to the ZRA’s semi –

autonomous status, it was and still is able to pursue a recruitment policy that is separate 

from public sector recruitment in general. And owing to the relatively well paid 

positions offered by the authority (certain posts within the ZRA pay approximately 8 

times what similar posts in the public sector pay), the authority is able to attract highly 

qualified candidates.278 Moreover because ZRA officials are employed on a contractual 

basis (a sharp departure from the “employment for life” practice that is a perpetual 

feature of civil service jobs in the public sector), this too is an incentive for enhanced 
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performance.279  It is a well-known fact that tax officials are in the main, better qualified 

and generally more effective than civil servants in the rest of the public service.   

Another major success of the ZRA’s early years was the insulation of its Commissioner 

General from political influences. As reported by a former Commissioner General of 

the ZRA, the British High Commission and the IMF country representative stood ready 

to shield him from political pressure.280 Furthermore, the fact that the Commissioner 

was paid by DFID and not by the government further enhanced the independence of the 

authority and helped to buffer his decisions from the purview of political interests. 281 

Limits of the DFID Intervention  

 
While the creation of the ZRA did result in an immediate revenue/GDP ratio increase, 

this increase was most prominently felt in the year immediately following the 

establishment of the ZRA. However in subsequent years, the ratio remained stagnant, 

dropping to 16.2% in 2006.282   And while maintaining the tax/GDP ratio “despite the 

poor macroeconomic situation” was a success of and by itself, it should also be noted 

that the growth of Zambia’s economy (4.4% on average since 2000-2008 and 6.6 % 

since 2008-2011) did not and has not resulted in a corresponding increase in revenue 

collected. 283It appears that DFIDs reform project has followed a similar pattern of other 

DFID reform projects of revenue authorities in Africa—an initial growth in the 
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revenue/GDP ratio followed by stagnation or regression. 284 A major reason for this 

stagnation in Zambia’s case may be the fact that DFID was not involved in the 

formulation of the country’s tax policy and therefore could only operate within the 

framework of existing policy. As noted in the DFID’s revenue review report of 2001: 

…DFID’s involvement in the dialogue on macro-economic policy is rather 
limited…DFID has not been closely involved in the dialogue on macro-
economic policy which has usually been treated as the preserve of the IMF in 
conjunction with the national authorities…Usually DFID has provided technical 
support for the institutional capacity-building that is necessary to implement 
decisions on tax policy that have already been taken.285 

 
DFID completed its project in 2002 and exited. And while the DFID intervention had 

notable successes, the DFID initiative was centered on increasing technical competence 

and did not address critical policy gaps. As the discussion that follows will demonstrate, 

the revenue authority still functions within the context of very challenging 

circumstances and its capacity to collect tax within a milieu of knowledge gaps is 

severely limited.  

 

 

Knowledge Gaps at the Zambia Revenue Authority 
 
What now follows is a detailed examination of the knowledge asymmetries the ZRA 

operates under.  But before doing so, it is important to first identify what information 
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the government must collect in order to effectively tax a mining operation. In order to 

assess tax (using the two-tier taxation system that Zambia currently utilizes—a hybrid 

of royalties and corporate tax), the revenue authority must be able to closely monitor 

the mineral value chain, and in so doing, it must have the ability to collect or 

independently verify the following information: 

1. Production volume 

2. Production cost  

3. Copper output source (i.e. whether from concentrate, ore, or copper scrap) 

4. Capital investment 

5. Export volume/sales 

6. Final sale price  

As astounding as the IFF flows from the mining industry in Zambia are, when one 

considers that the ZRA does not have a reliable way of collecting any of the above 

information, the figures are less surprising. The government receives mining revenue 

primarily through the payment of royalties and corporate tax.  The royalty rate in 

Zambia is “a percentage of the norm value of base metals produced and/or 

recoverable.”286 The amount of tax paid is therefore partially dependent on production. 

However neither ZRA nor any other government agency for that matter, know how 

much copper the country produces. A 2009 leaked audit of select mining companies 

operating in Zambia found that “there [are] no controls established by the Ministry of 

Mines to check production leaving the plants or crossing the borders of Zambia, or (if 
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such controls exist) these controls are not documented in such a way that the 

international audit team [can] assess that information.”287 The government lacks an 

export certification program that can collect this essential information and curb false 

declarations of value that hamper the accurate assessment of tax. Weighbridges, border 

posts, export permits and import and export declaration forms could be useful points of 

data extraction for this certification program.  

As things stand, statistics on copper production are not consistent between government 

agencies. For instance in 2012, the central statistics office (CSO) reported copper 

production to be at 721,446 tons while the Bank of Zambia reported production at 

824,922 tons—a substantial difference of almost 100,000 tons.288  According to one 

report, the figures are different because the respective agencies source their information 

from different quarters—CSO uses the declarations of the mining companies while the 

Bank of Zambia estimates production using its own formulas.289  Moreover, the 

government has no reliable records of the volume of copper leaving the country.  As the 

investigative work done by Foil Vedanta found:  

There is no monitoring of production volumes at the mines, or exports at ports 
of exit. Instead all figures come from the company’s own reporting, which 
historical cases show is often deliberately distorted. We went from pillar to post 
looking for a copy of Zambia’s biggest miner Vedanta-KCM’s annual report, 
believing the vital figures on production and profit it contains should be public 
information. But despite visiting the Central Statistical Office, the Bank of 
Zambia, the Deputy Minister of Mines, the Lusaka Stock Exchange, and ZCCM-
IH (20.6% shareholder of KCM), none was available.290 

 

                                                
287 See Grant Thornton et al, supra note 183.  
288 See Foil Vedanta, supra note 221. 
289 Id.  
290 Id. at 11.  



 

100 

Studies on the parallel economy of mining demonstrate the hemorrhaging effect that 

these knowledge gaps can have on the sector.  A report by the Economic Commission 

for Africa and the Southern African Development community (SADC) found that illicit 

flows of minerals is rampant in the Southern African region with Zambia being a notable 

offender.291 Speaking of Zambia in particular, the study noted that the privatization of 

the mines generated a liberal space for the illegal movement of minerals to occur and 

that:  

the downstream processing facilities such as smelters and refineries disposed of 
separately from upstream mining and mineral processing facilities…led to a 
liberal movement and trade in ores and concentrates seeking smelting facilities 
[and that] the liberal space, which allows for the export of ores and concentrates, 
and the Government’s inability to monitor declarations have dramatically 
increased illegal local and export trade in these minerals.292 

 
Another critical knowledge gap is where Zambian copper ultimately ends up. Officially, 

most of the copper ends up in Switzerland, but a closer examination shows that this may 

not the case. While Zambian custom records indicate that approximately 50% of 

exported copper is destined for Switzerland, according to investigations undertaken by 

Christian Aid, Swiss import records show otherwise.293 Of the copper that does end up 

in Switzerland, investigations suggest that when resold while still in unprocessed form, 

it sells for a substantially higher price than the price paid for it in Zambia.294   
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Moreover ZRA’s ability to evaluate mining programs is also an issue. Mining 

companies work with proposed programs for mining operations that include a forecast 

of capital investment. Capital investment refers to the funds put forward by the mining 

company to fund their operations. As will be observed later, a common tactic used by 

companies to reduce tax liabilities is capital investment distortion. If the government is 

unable to determine whether the projected capital investment is realistic, then it is at a 

critical asymmetrical disadvantage. Indeed it does appear that the government has 

difficulties making these determinations.   

Consider the case of the mining company Mwembeshi Resources Ltd.295  Mwembeshi 

applied for and received a mining license to commence a copper mining project in a 

national park.296 The proposed mining project was controversial for reasons more fully 

explained in a  discussion soon to follow but what is important for our current purposes 

is that when independent experts analyzed the companies forecasted capital investment, 

production output, and business plan, they found that many of the company’s estimates 

were “demonstrably lacking in any credibility” and that “the conflicting and inadequate 

information supplied by the company in relation to the size and scope of the mine, the 

expected life of the mine…the type of ore being mined” made the “viability of the 

project highly questionable.”297 Despite all this, Mwembeshi was issued with a mining 

license, the implication being that the reviewing authority was either unable or unwilling 

                                                
295 Mwembeshi Resources Ltd is the Zambian subsidiary of Zambezi Resources Limited, a company 
listed on the Australian Stock Exchange.   
296 'Approved' Construction of Kangaluwi Mine in National Park Raises Dust, ZAMBIAN MINING, Feb. 
14, 2014. 
297 KELLIE LEIGH , EVALUATION REPORT: KANGALUWI OPEN-PIT COPPER MINE IN THE LOWER ZAMBEZI 
NATIONAL PARK 19-21 (2014).   



 

102 

to accurately examine Mwembeshi’s business plan.  The former scenario (inability), 

points to a knowledge deficit while the latter (unwillingness), points to a principal-agent 

problem, the potential for which will be discussed in chapter four. 

The Case of Two Mining Giants  

In the discussion that follows, we take a closer look at the knowledge gaps that impede 

the ZRA’s ability to effectively tax the two largest copper producers in the country— 

Mopani Copper Mines and Konkola Copper Mines. 

i. Mopani Copper Mines (MCM) 

In 2009, the Zambian Revenue Authority commissioned the services of an international 

tax audit team comprised of auditors from Grant Thornton and Econ Poyry to conduct 

a pilot review and audit of “a significant and representative part of the mining 

industry”.298 Mopani Copper mines, the second largest copper producer in the country 

was one of the mining companies selected for auditing and in 2010, the audit report 

leaked. The stated goal of the audit was to investigate the basis for imposing a windfall 

tax and to identify “problem areas in the industry” in particular, problems relating to the 

accuracy and completeness of revenue records and the validity of indicated costs.299 The 

legal basis of the audit was the Zambia Tax Act which empowers the ZRA to request 

any documentation “at any place at any time”. Despite this statutory backing, the report 
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notes that the auditors met with such resistance from MCM, as had not been witnessed 

in any other country in which the auditors had previously operated. 300 

The leaked audit of Mopani provides tremendous insight into the knowledge 

asymmetries that make the effective taxing of mining companies operating in Zambia a 

seemingly impossible task.  Firstly, the report found that Mopani’s cost structure is 

likely implausible. An inexplicable rise in production costs (USD $381.21 million 

within a two year period)   without a corresponding rise in production suggested to the 

auditors that the company was inflating its costs.301 The audit also revealed abnormal 

hedging practices consistent with those of a company looking to remove taxable income 

from a jurisdiction.302 The reported copper output of Mopani operations was also 

suspect, and the audit unearthed inner inconsistencies in the company’s production 

volume.303  Among other things, it was not clear what percentage of copper output was 

coming from concentrate, treated ore, or copper scrap.304   

At the heart of the audit however, was MCMs relationship with its parent company 

Glencore—a Swiss based commodity trading and mining company.  As noted earlier, 

copper originating from Zambia but sold from Switzerland (still in unprocessed form) 

has a price tag that is substantially higher than the price paid for it in Zambia.  The audit 

revealed that most of MCMs copper output is sold to Glencore on the basis of a “Copper 

Marketing and Off-take Agreement” and that there are indications that these sales are 
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in violation of the arm’s length principal.305  For instance, while the sale agreement 

between the two companies states that copper should be sold within a certain price 

range, there was evidence to suggest that it was being sold at a considerably lower price, 

and even when afforded the opportunity to dispute this evidence, MCM did not.306  

The probable conclusion is that MCM sells copper to its Swiss parent company at a 

price that is apparently well below the market price. Glencore then resells the copper at 

market prices registering a super profit, while the Zambian subsidiary registers a loss 

and evades tax liabilities.  Moreover it was found that Glencore charges Mopani fixed 

fee freight charges for CIF Rotterdam, when the actual delivery of the copper is made 

to ports much nearer than Rotterdam—the implication being that Mopani is deliberately 

overpaying for freight.307 

When the MCM audit leaked, the European Investment Bank (EIB) found itself at the 

center of the controversy and came under intense pressure to launch an investigation 

into the allegations contained in the audit report.308 EIB’s involvement in the debacle 

stems from a 30 million pound business loan that they furnished to Glencore/Mopani.309 

While the Bank did investigate the matter, it initially kept its findings secret, much to 

the umbrage of tax justice NGOs.310  They justified this decision on the basis that the 

Glencore/Mopani loan had been fully repaid and in a released statement noted that 
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"[g]iven that the EIB no longer has any contractual relations with Mopani/Glencore, and 

that these matters concern Mopani/Glencore's relations with the Zambian authorities, 

the bank has not taken any further view on this and considers this case as closed."311  

While the bank did freeze new loans to Glencore and its subsidiaries in 2011, it recently 

also revised its transparency laws and made its operations even more opaque, a move 

that many tax justice NGOs say was in response to the scrutiny the bank received after 

the Mopani audit.312  Prior to these revisions, the EIB already scored quite poorly on the 

Aid Transparency Index (26.64% in 2013) and is known as one of the most opaque aid 

banks in existence today. 313  

On January 29, 2015 the EIB released a statement purporting to summarize their 

investigation into the Mopani tax scandal.314 Citing unavailability of information, the 

statement noted that:  

Documents which had been requested by the EIB team more than two months 
in advance of the review were not made available [by Mopani] and access to 
essential information during the review was not provided, despite repeated 
requests. As a result…[T]he work of the EIB Review Team was non-conclusive 
due to the difficulties faced in the investigation of the case. As not all of the 
necessary information could be obtained, it was not possible to comprehensively 
prove or disprove the allegations raised in the Leaked Draft Report regarding 
Mopani’s costs, revenues, transfer pricing, employee expenses and overheads.315 
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The knowledge asymmetry between the tax regulator and MCM is compelling and is 

very likely reflective of the asymmetry that exists between the ZRA and other mining 

houses.  The ZRA simply does not know enough about Mopani’s operations to tax them 

effectively. 

ii. Konkola Copper Mines (KCM) 

 

KCM is no stranger to scandal and when it comes to tax, their track record is equally 

storied. The outrage that erupted over the comments made by Vedanta’s CEO (discussed 

earlier in the chapter)316, was not limited to the fact that the Zambian government had 

been duped during the negotiations, but also that the comments strongly suggested tax 

avoidance.  The profit margins Argawal boasted about were far in excess of the profits 

declared to the tax authorities.317 On paper, KCM showed a net loss of $6.3 million and 

government investigations found that the company was almost insolvent.318 Indeed as 

of September 30, 2013, KCM’s liabilities of US$1.567 billion exceeded its assets of 

$123 million.319 KCM was failing to make its loan repayments and had accumulated a 

deferred tax bill as well as bank guarantees which were still outstanding.320 The 

suspicion is that KCM could be misusing its shareholding structure to sell copper to an 

allied company at an undervalued price, enabling it to register a lower profit or even a 

loss, and reduce its tax liabilities in Zambia.321 There is also the more cynical suspicion 
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that should copper prices drop, KCM can simply declare bankruptcy, close its operations 

and quit the country.  

The tax implications of Argawal’s comments sparked local protests led by the tax justice 

NGO Action Aid.322 In the face of mounting public pressure, the Zambia Revenue 

Authority (ZRA) announced that it would be conducting investigations to determine the 

tax liabilities of KCM.323  The Vice president of Zambia noted that ZRA had written to 

KCM requesting the company to reconcile the figures declared to ZRA and the figures 

mentioned by Argawal, noting that in the event that illegalities were uncovered, the law 

would take its course.324 Speaking of the KCM saga in parliament the vice president 

added:  

[W]e are keeping a careful eye on KCM. It seems a lot of money was taken out 
and the firm now has a lot of liabilities, which are in excess of US$1 billion. 
They have not paid loans to banks, and they owe a lot of money to companies. 
So there are a lot of all these strange things happening…This is a matter of 
national importance. It is a matter concerned with billions and billions of dollars, 
tens of billions of [Zambian] Kwacha that we stand to lose if we don't stand 
together and show that we won't be taken for a ride.325 

The fact that the government knows so little about the operations of its largest copper 

producer is very telling.  In the wake of the KCM saga, the government committed itself 

to “regular audits [of] all the mines to ensure compliance and avoid the recurrence of 

the situation at KCM.”326 Whether this is what will in fact happen remains to be seen.  

                                                
322 Hundreds Demonstrate About KCM Controversy, LUSAKA TIMES, May 14, 2014. 
323 Nicholas Bariyo, Vedanta in Zambia Tax Probe, WALL ST. J., May 19, 2014; Government to extend 
KCM Forensic Audit to all Mining Companies in the Count, LUSAKA TIMES, June 27,2014.  
324 KCM May Have Externalized Huge Amounts of Money, LUSAKA TIMES, Feb. 14, 2014. 
325 Id. 
326 See Christopher Yaluma, supra note 318.   
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Current Debates on Tax Reform are Inchoate   
 

The knowledge gaps highlighted in this chapter render the ongoing debates about the 

appropriate tax structure for the mining sector inchoate.  This debate has been raging 

for years; politicians, civil society, academicians and even the mining companies 

themselves have all had their say. There has been no clear policy direction on the matter 

and succeeding governments have gone back and forth on the issue, visiting and re-

visiting the taxation structure numerous times with very little cohesion or direction.  

However absent accurate information on production volume, cost structure, capital 

investment and export volume, any decision on tax policy will be inchoate.  

What now follows is a brief survey of the tax developments that have occurred in the 

mining sector over the past few years. The aim here is to show the lack of stability that 

formulating tax policy in a knowledge vacuum creates.  

Prior to 2008, the mining statute specified a royalty rate of 3% but as we saw in chapter 

two, mining companies varied this rate downward to 0.6% in ancillary development 

agreements.  A major shift in mine taxation policy occurred in 2008 when mounting 

pressure from civil society prompted the government to revisit the development 

agreements.  Taking the view that to renegotiate with the mines would be a waste of 

time, the government reached a unilateral decision to change the fiscal structure of the 

mining landscape. 327 The government repealed the 1995 Mines and minerals 

                                                
327 Id. 
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development act and in its 2008 successor act, made multiple upward revisions to the 

mining tax structure, including the application of a windfall tax.  

While windfall tax has been a thorny issue in Zambia for some time now, the debate 

intensified during the commodity boom of the mid-2000s. Recall that during the 

privatization process, copper prices had dropped to historic lows.  The low price of 

copper coupled with the high cost of maintaining the mines and the added fact of donor 

pressure to privatize put the government in a weak bargaining position and as a result, 

the country made huge concessions in the tax arena, locking in investor favorable tax 

rates for an average of 15-20 years (through the use of stabilization clauses).  Ironically 

for the country, after the privatization process was finalized, copper prices soon 

catapulted to their highest level in 30 years. Because the low tax rates and other such 

concessions were locked in by the Development Agreements, Zambia was unable to 

capture the benefits of the copper boom. 

When the government introduced windfall tax in 2008, the move was welcomed by 

many stake holders (including the World Bank who had expressed support for a revision 

of the Development Agreements).328 As one would expect however, the mining 

companies were less enthusiastic about the revision and argued that Zambia was legally 

bound by the DAs.329  Their protests were rendered moot by the 2009 decision to 

withdraw the tax. 330In justifying this withdrawal, the government argued that the 

windfall tax regime was “defective”, and that in light of the global economic crisis 

                                                
328 John Lungu, The Politics of Reforming Zambia's Tax Regime, 8 RESOURCE INSIGHT 18 (2009).  
329 See UK aid et al, supra note 97 at 2.  
330 Zambia Scraps Windfall Tax, MINING REV., Feb. 2, 2009. 
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which was threatening the viability of the mining industry, maintaining the windfall tax 

could push mining companies towards the precipice.331 These fears seem to have been 

warranted; Luanshya Copper Mines closed its operations leaving thousands 

unemployed while Mopani Copper Mines threatened to do the same.332 A total of 6000 

mineworkers lost their jobs in the month of November 2008.  The government 

capitulated and the windfall tax was scrapped. 

However the debate was far from over. Copper prices soon recovered and the demands 

for a windfall tax became prominent once again.  In fact, opposition political party 

leader Michael Sata campaigned and won the 2011 presidential and parliamentary 

elections on a pledge to, among many other things, reinstate the windfall tax.333 

However once he assumed office, it became clear that imposing a windfall tax in the 

face of falling copper prices would effectively kill the mining sector. He therefore 

reneged and through his finance minister, categorically stated that the windfall tax 

would not be reintroduced.334  

However despite the shelving of the windfall tax, the mineral taxation regime was 

stringently revised in October of 2014.335  The new regime abolished corporate tax and 

replaced it with a 14% increase in royalties for open-pit mining (from 6% to 20%) and 

a 2% increase in underground mine royalties (from 6% to 8%). The stated goal of the 

                                                
331See Christopher Yaluma, supra note 318.   
332 Luanshya Copper Mine Halts Operations, 1 740 Lose Jobs, LUSAKA TIMES, Dec. 21, 2008.  
333 Elias Mbao, Sata's Campaign Rhetoric Faces Economic Reality, AFR. REV., Dec. 15, 2011. 
334 Zambia Says Won't Re-introduce Mine Windfall Tax, REUTERS, Nov. 30, 2011 at available 
athttp://af.reuters.com/article/investingNews/idAFJOE7AT04Q20111130 (last visited Feb. 12, 2015). 
335Nicholas Bariyo, Zambia to More Than Triple Royalties for Copper Miners, WALL ST. J., Oct. 11, 
2014. 
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upward revision was to achieve an “equitable distribution of mineral wealth between 

the government and the mining companies” and to ensure that citizens “feel the benefits 

of mining.”336  

While these twin goals are perfectly acceptable, what appears to have eluded the 

government is that crafting policy decisions in the absence of critical knowledge 

channels that reveal what and how much to tax, will never achieve this distributive goal.  

Take for instance the fact that taxing based solely on production is problematic.  No 

other copper producing economy in the world taxes on production alone. Instead, a two-

tier taxation system based on both production and profits is often employed due to the 

risks inherent in both methods. As noted by the Zambia Institute of Policy and Research 

(ZIPAR): 

Removing all taxation of profits will mean Zambia could lose out from 
progressive benefits that could arise from supernormal profits as a result of high 
copper prices. Secondly, and most importantly, taxing mines irrespective of 
whether the production is profitable or not will disincentivise investment. 
Mining firms are likely to cut down on Greenfield investments, and close down 
low grade mines resulting in a loss of jobs as well as revenue for Government. 
Relying totally on royalties could have short term benefits in terms of revenue 
collected but at the same time yield long term negative outcomes in driving away 
investments. 

As can be expected, the tax revision met with significant resistance from the mining 

industry with many threatening to close down.337 The president of Barrick Gold noted 

in a press release:   “despite the progress we have made to reduce costs and improve 

efficiency at the mine, the economics of an operation such as Lumwana cannot support 

                                                
336 Mines Should Embrace New Tax Regime, ZAMBIA DAILY MAIL, Oct. 13, 2014.  
337 Nicolas Bariyo, Barrick May Close Zambian Copper Mine if Tax Hike Goes Ahead, WALL ST. J., Oct. 
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a 20 percent gross royalty, particularly in the current copper price environment."338 The 

Zambian Chamber of mines also issued a similar statement noting that “the increase in 

mineral royalty will significantly raise costs for the mining companies” and “each mine 

will have to examine its own cost structure and depending on the impact of the higher 

tax, some may decide to shut down certain sections.”339 Eventually the government had 

little choice but to scrap its revision and revert to a 30% corporate tax and a 9% and 6% 

royalty rate for open pit and underground mining respectively.  

It is clear that the government is making taxation decisions in an information vacuum 

and unfortunately, this lack of stability in the taxation regime has only worked to 

undermine investor confidence. Moreover if unchecked, such haphazard decision 

making has the potential to cripple the mining industry. As long as the government 

continues to labor under critical knowledge deficits, policy debates on the appropriate 

tax rate to be applied to mining companies are of limited utility. Moreover, without a 

corresponding bridge of the knowledge gaps that impede on the ZRA’s ability to 

effectively collect revenue, any upward revision of the tax rate is similarly of no value.  

4. Conclusion  
 

This chapter has argued that knowledge is a fundamental component of sound decision 

making, and that the knowledge available to the contracting parties in a negotiation 

matrix either increases or decreases their negotiation capacity. It has also shown that the 

doctrine of freedom of contract places the responsibility of acquiring the knowledge 

                                                
338Press release, Barrick Gold, December 18, 2014. 
339 Zambia Mine Chamber: Ops May Scale Down Over Royalty Hike, REUTERS, Nov. 14, 2014. 
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impacting the bargain squarely on the shoulders of each contracting party. It is therefore 

incumbent upon a contracting entity to exercise due diligence, not in its route and 

mechanical sense, but rather in the all-encompassing, broader sense that denotes a 

search for existing facts and information.  This work has defined knowledge, not only 

as the awareness of existing facts and information, but also as know-how and technical 

expertise, that is, the ability to use facts and information to create a favorable outcome 

as well as to generate new forms of knowledge. 

 
In the copper mining context, the Zambian government acting within an avalanche of 

knowledge asymmetries has limited capacity to negotiate and enforce copper mining 

deals in their best interests. This capacity must be contrasted with the capacity of the 

mining conglomerates that have a monopoly of knowledge on a whole host of key issues 

affecting the bargain.   It has been shown that these asymmetries exist across the gamut 

of the transaction, from deal-making to revenue collection.   

 
At the deal-making stage, the geological gap reduces the government’s competitive 

advantage and creates an asymmetrical disadvantage by reducing its ability to properly 

value its resources, make prudent land use assessments, and obtain the maximum value 

for its mining rights.  Second, the review of bids for mining rights also appears to take 

place in an information vacuum. Using the example of KCM’s sale to Vedanta, it was 

shown how a government’s improper reading of the market and a knowledge deficit 

about the value of the asset, can adversely impact their negotiation capacity and the 

outcome of the deal. Third, a lack of legal expertise and a lack of knowledge about what 
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a “good deal” entails, were identified as key knowledge asymmetries that negatively 

impact the countries capacity to capture their interests in copper mineral transactions.  

 
When it comes to the knowledge asymmetries present at revenue collection, the primary 

gap identified is that the taxes payable by a mining company are based on production 

and profits.  It follows then that in order to properly assess and collect tax, the revenue 

authority must be able to ascertain the quantity and quality of copper extracted as well 

as the true picture of the profits realized by mining companies. As we saw however, this 

is often not the case. Not only does the ZRA not know what is produced, it also does 

not know what is exported and at what price. Moreover due to transfer pricing and other 

aggressive tax planning schemes, the true picture of the profits realized by mining firms 

remains unknown.  On a more fundamental level, sound decision making on mining 

policy can only occur in the context of a thorough knowledge and understanding of the 

operations and performance of mining companies. So while there has been a lot of talk 

around the reform of the mining regime (with a new mining statute enacted in August 

of 2015), these purported reforms do not address the knowledge gaps identified here 

and as such are of limited utility. 

 
This chapter has dealt with the first theoretical paradigm that anchors this work, namely, 

knowledge asymmetry. It now turns to examine the second paradigm, that of the 

principal-agent problem.  
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CHAPTER 4 
 

THE PRINCIPAL-AGENT PROBLEM 
 

1. Introduction  
 
The second theoretical parameter of this work is cast in agency theory. The general law 

of agency and in particular the principal-agent problem as it finds expression in the 

public accountability literature, gives us greater insight into the inadequacies of the 

regulatory framework that governs copper mining transactions in Zambia. The argument 

is that the government of Zambia and its citizens are in an agency relationship, and that 

the current legal infrastructure does not provide the citizens of the nation—known 

collectively as “the principal”, with adequate supervisory powers to manage their agent, 

the government. 

 
While the “principal-agent problem” was coined by economic theorists as they analyzed 

the information asymmetries in insurance markets, the terms “principal” and “agent” 

are legal constructs. A problem initially framed as an insurance concern, was later 

borrowed by political scientists to provide insight into government relationships and 

accountability. This work argues that the agency dilemma can also be used to provide 

greater insight into the laws that govern mineral transacting in Zambia’s extractive 

industry.  Indeed, public accountability, a cornerstone of the rule of law, should be a 

key concern of any regulatory framework that administers public resources. 

  
Principal-agent theory is a malleable concept that can be used as an analytic tool to 

explain a number of phenomena in a wide number of disciplines. As noted elsewhere:   
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Perhaps the most elemental point about principal agent theory is that it 
is not in fact a single overarching theory with a specific set of 
assumptions or conclusions. Principal-agent theory is more accurately 
described as a family of formal models addressing related concerns with 
similar styles of analysis.”340    

 
Indeed in this work, the principal-agent problem is the lens through which the voids in 

the mining regulatory framework of Zambia are analyzed.   

 
A principal-agent problem is the dilemma that arises whenever one party (the principal) 

employs another (the agent) to perform some function on his or her behalf.  The basic 

challenge in agency is that without an alignment of principal and agent interest, and 

without the curtailing of the agents free reign, the agent lacks the necessary incentive to 

(i) perform the subject of the agency and (ii) remain loyal to the principal. This non-

performance (or underperformance) and disloyalty are referred to as the “costs of 

agency”.   

 
While the framing of the principal-agent problem in public accountability is a political 

science enterprise, I argue in this work that a partial answer to the problem, namely the 

supervision of the agent and the curtailing of his or her free reign, is one that the law 

can provide. While game theorists address the principal-agent problem by manipulating 

the rules of the game to align the rational self-interested choices of the agent with those 

of the principal, the regulatory framework can address the problem by ensuring that the 

agent’s ability to be disloyal is curtailed.   

 
                                                
340 Sean Gailmard, Accountability and Principal-Agent Theory , in MARK BOVENS, ROBERT GOODIN & 
THOMAS SCHILLEMANS, THE OXFORD HANDBOOK PUBLIC ACCOUNTABILITY 90 (2014). 
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The chief normative claim of this chapter then is that Zambia’s mining law should be 

designed with these agency costs in mind. While chapter three focused on the 

asymmetrical relationships that knowledge gaps can create, this chapter argues that all 

the knowledge in the world is of little utility if the incentive, will, and motivation to use 

that knowledge in an effective way is lacking. That is, a knowledgeable agent can still 

choose not to perform and/or to be disloyal. Therefore the combined import of chapter 

three and four is that an effective copper mining regulatory regime is one in which there 

is first the right knowledge, and then subsequent performance in accordance with that 

knowledge. Heterogeneity of interest between principal and agent can engender 

disloyalty, and a regulatory framework that is inattentive to this threat is inadequate. 

 
As earlier described, the relationship between the Zambian government and its citizens 

is essentially one of agency. That is, the citizens acting collectively as “principal” 

appoint an “agent” (i.e. the government) to manage their mineral resources on their 

behalf. This principal-agent relationship actually encompasses all the basic features of 

agency as it is understood in the private law context. Just as in any other agency 

relationship, the relationship between a government and its citizens is characterized by 

a dilemma; the agent by the very nature of their role knows more about the subject of 

the agency than the principal for which they act. Moreover the agent may not always be 

motivated to act in the principals best interests.   It will be shown that in the Zambian 

context, the mechanisms to “check” the agent’s conduct and constrain her power, are 

either very weak or non-existent and as such, the agent has wide latitude to act in 

accordance with her own designs, and often to the detriment of the principal.   
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Before proceeding, three caveats are in order.  First, while broad and generalized 

parallels can be drawn between the private law of agency and public agency, if taken 

too far, the analogy breaks down. For instance non-political agents usually act for a 

single principal or for a discernable class of principals whereas in a public agency, the 

concept of “the principal” is much more nuanced. Moreover in a private agency, the 

subject of the agency is narrowly circumscribed and the “ends” of the agency is spelled 

out in concrete and ascertainable terms.   In public agency however, what the agent is 

supposed to accomplish is considerably murky. The lofty instruction of the agency—

that the government act in the “best interests” of the nation, is complicated by the fact 

that the constituents are not a monolithic group but a diverse one, with equally diverse 

understandings of what that best interest is.  The aim therefore is not to assert an exact 

replica between the two, but merely to use the silhouette of agency theory to inform an 

understanding of the constraints that are necessary to rein in or incentivize an actor that 

might otherwise be tempted to act in a way that is adverse to the interests of the group 

she represents.  

 
The second caveat is that in arguing for stronger supervisory laws,  this work is not 

advocating for a fiduciary form of government and expresses no opinion in that regard. 

The arguments for and against treating the government as a fiduciary are spirited and in 

no way settled.341  A fiduciary government is one in which the highest standards of care 

                                                
341 See for example Seth Davis, The False Promise of Fiduciary Government, 89:3 NOTRE DAME L. 
REV. 1145 (2014);  Theodore Rave, Politicians as Fiduciaries, 126 HARV. L. REV. 671, 706–22 
(2013); Mitchell F. Crusto, Obama’s Moral Capitalism: Resuscitating the American Dream, 63 U. 
MIAMI L. REV. 1011, 1021–22 (2009); Robert G. Natelson, The Constitution and the Public Trust, 52 
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–the constellation of fiduciary duties as prescribed in private law, are imposed on 

government officials. In the case of Zambia, because the accountability structures that 

currently obtain are so weak, we can simply by-pass this debate and defer it to a later 

date. What this work advocates for is a basic accountability infrastructure in which 

government agents can be superintended and constrained.  

 
Third, when this chapter speaks of the government as an agent, it is generally referring 

to the executive branch of government that has the responsibility for the day to day 

administration of the state. The judiciary and parliament, while also branches of 

government, are not the agents referred to in this chapter.  It should be mentioned as 

well that agency in the government context can be layered. So for example when the 

minister of finance delegates her tax collecting function to a bureaucratic body, that 

body becomes an agent to the agent “creating a second layer of slack.”342  The 

delegation of legislative authority to administrative bodies is a rich area of 

administrative law, but for the purposes of this work, all government officials, whether 

ministerial or bureaucratic are treated as simple agents. 

2. Agency Theory  
 
The doctrine of agency is grounded in the understanding that it is impossible for persons, 

whether natural or legal, to act on their own behalf all of the time. Circumstances 

sometimes necessitate that a third party be appointed to perform certain functions on 

behalf of another. For instance an individual that owns property may procure an agent 

                                                
BUFF. L. REV. 1077, 1088–91 (2004); Robert G. Natelson, The General Welfare Clause and the Public 
Trust: An Essay in Original Understanding, 52 U. KAN. L. REV. 1 (2003). 
342See Seth Davis, supra note 341 at 1154. 
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to perform the functions necessary to maintain that property. So too an individual in 

pursuit of some legal recourse, may procure the services of a lawyer to advocate on her 

behalf. Citizens of a democratic country must in theory, make decisions collectively but 

since this is an impracticability, acting collectively, they appoint an agent to act on their 

behalf.  

Agency then is the legal relationship that is created when one party—the principal, 

appoints another party, the agent, to act on the principal’s behalf. The agent is 

empowered to do everything that the principal can lawfully do. A fundamental aspect 

of agency is that the agent’s actions bind the principal as though it were the principal 

themselves that had acted. Hence the Latin maxim: Qui facit per alium, facit per se (he 

who acts through another acts for himself). The agent is therefore empowered to alter 

the principal’s legal position and the principal is bound by those alterations and for all 

intents and purposes, assumes the agent’s actions.  Agency therefore, is a legal fiction.  

 
While many agency relationships are created by contract, a contract is not necessary for 

the creation of the relationship.  An agency relationship is created by mutual consent, 

with or without a written agreement. That is, the principal whether expressly or 

impliedly, must indicate a willingness to be represented by the agent, and similarly the 

agent must expressly or impliedly, consent to act on behalf of the principal. Therefore 

principle-agent relationships can be created passively or unintentionally simply as a 

result of the parties conduct. By electing a politician for example, constituents in effect 

appoint an agent, even though many citizens may not consider that an election creates a 

legal relationship.   
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The Authority of an Agent  

The authority of an agent to act can be actual or apparent. An agent is said to have actual 

authority when their authority to act has been specifically and unambiguously conferred 

on them by the principal. Actual authority can be either explicit or implied. Explicit 

actual authority is as the name implies, explicit. For instance a power of attorney that 

enables the conferee to act on behalf of the conferrer is an example of explicit authority.  

Implicit actual authority on the other hand is the authority that an agent reasonably needs 

in order to carry out explicit authority. So for instance in the earlier example of the agent 

procured to maintain property on someone’s behalf, when that agent hires a plumber to 

repair a flooding toilet on the property, she exercises implied actual authority.  

Apparent authority is more interesting.  Apparent authority, otherwise known as 

ostensible authority, refers to the perception that third parties have of an agent and their 

authority to act.  Apparent authority is conferred on an agent by operation of law. Its 

purpose is to protect innocent third parties that have relied— to their detriment, on an 

impression that the agent had (at the material time) the requisite authority to act. For 

example, if a principal terminates the employ of his agent but does not communicate 

this termination to third parties with whom the former agent had regular dealings, third 

parties that transact with the agent (while operating under the impression that the agent 

still represents their principal),  are protected by law. That is, the principal will be bound 

by the actions of the rogue agent. From this example we can extract the conditions under 

which apparent authority is conferred. First,  the principal must have either willfully or 

negligently conveyed the impression that the purported agent is in fact their legitimate 
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agent and second, a third party, unware of the true position and in reliance of this 

impression, must have engaged the agent and as a result of that engagement adversely 

altered their legal position, simply put, suffered loss.   

Types of Agency 

An Agent can either be special or general.  A special agent is one that is appointed for 

a specific purpose, for instance, the real estate agent that is appointed to sell one’s house, 

is a specific agent. The agent is appointed for that specific purpose and that specific 

purpose alone.  A general agent is one that is appointed to transact all legal business on 

behalf of a principal. The relationship between a government and its citizens is one of 

general agency; the government is appointed to conduct all relevant business on behalf 

of the principal.  

Duties of the Agent 

The agent’s ability to alter the principal’s legal position is serious and as such the law 

reins in the agent by subjecting him to a higher degree of scrutiny.  The principle-agent 

relationship is a fiduciary one of trust and reliance, and the law implies certain 

responsibilities to the agent that need not be prescribed by contract or agreement and 

exist instead by operation of law. A fiduciary duty imposes the highest standard of care 

and is typically reserved for situations in which one party places their trust in another 

and is reliant on the other party (who is empowered to alter the former’s legal position) 

to act in his or her own best interest. 
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To provide the necessary context for the upcoming discussion of the duties of political 

agents in Zambia’s mining industry, a brief examination of an agent’s duties is 

necessary. To repeat, the argument is not that the duties imposed on a political agent are 

fiduciary in character—that debate is sidestepped for reasons more fully explained in 

the introductory section. Rather it will be shown that the duties owed by a private or 

commercial agent to her principal, are generally the same duties owed to constituents 

by a political agent. The degree of scrutiny imposed is not important for these purposes, 

merely that a duty to act in the best interests of the principal exists both for private and 

public agents alike.  

The duties owed by an agent can be divided into two broad categories. The first is that 

of performance and the second, that of loyalty.  

Performance  

The performance must perform all the responsibilities assigned by the principal and 

must undertake those responsibilities with due fidelity to the lawful instructions with 

which they were assigned.  The agent must also perform these instructions with a 

reasonable standard of care, diligence, and skill. In a democracy, the political agent’s 

instructions are enshrined in the relevant laws of the state.  Therefore a political agent 

must obey the principal’s instructions by obeying the laws of the land.  

Loyalty  

The second category of duties is encompassed under the overarching duty of loyalty. At 

the heart of the duty of loyalty is the requirement that the agent desist from acting in a 
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way that undermines the principal’s best interests. The agent is therefore prohibited 

from enriching himself unjustifiably, and as such, any compensation that accrues to the 

agent in the course of the agency must have been agreed upon between principal and 

agent.  The agent may therefore not accept any gift or fees unless such monies or items 

are declared to and approved by the principal. Thus the government official that is 

offered a “gift” connected to, in consideration for, or auxiliary to such official’s service 

as an agent must decline that gift, failure to which, the fiduciary duty of loyalty is 

breached and the official acts corruptly.   

The fiduciary duty of loyalty also requires that the agent avoids conflict of interests.  So 

unless there is a full disclosure of all material facts, an agent is prohibited from acting 

as an agent for two or more principals with conflicting interests. Agents may also not 

compete with their principals in any matter that is directly or indirectly covered by the 

agency, neither can they use the cloak of agency to personally transact with the principle 

without full disclosure. A central component of the duty of loyalty is that the agent is 

obligated by law to fully communicate to the principal all the material facts and 

developments that affect the agency. This duty is significant because as we saw earlier, 

apparent authority binds the principal whether or not the agent conveyed the requisite 

information or not.    

Finally, the agent has a duty not to make a secret profit. This applies irrespective of the 

fact that the agent may have fulfilled the obligation of the agency. For instance, if the 

principal instructs the agent to sell her home for $500,000 and the agent finds a buyer 
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willing to pay $515,000, the agent is prohibited from pocketing the $15,000 even though 

the agent has adhered to the principal’s instructions to find a buyer for $500,000.  

Remedies  

Fiduciary duties are rooted in the idealistic notion of altruism. Indeed, to imagine that 

an agent, notwithstanding all the convening pressures to pursue self-interest, will always 

adhere to his fiduciary duties and perform in the best interests of an invisible and often 

non-the-wiser principal, is highly idealistic.  Undoubtedly, some agents do conform to 

these standards but this is something that the law does not and should not assume. Thus 

in monitoring the agent, the law not only imposes duties but remedies as well.    

Many of the remedies available to an aggrieved principal are prophylactic and exceed 

ordinary contractual or tortious remedies. So for instance, in the context of US agency 

law, where a principal suffers loss, it is not necessary for the principal to establish a 

“but-for” causal nexus between the agents misconduct and the loss suffered.343 It is 

simply enough that the agents conduct was a “substantial factor” in the principal’s loss.  

Moreover, certain breaches entitle the principal to punitive damages, a notion that is not 

consistent with a contract law understanding of damages. 344 

3. The Zambian Government and its People: Features of the Agency 
Relationship 

 
While the concept of democracy has many underpinnings, its basic idea is that political 

power should reside in every citizen and not merely a privileged few.  A supporting 

                                                
343 See Deborah A. DeMott, Disloyal Agents, 58 ALB. LAW REV. 1056 (2007). 
344 Id. 
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feature of this basic idea is that the citizenry acting as a collective unit, should have a 

decisive say in how the natural resources, of which they are all co-owners, should be 

managed and allocated. Indeed, the rhetoric that mineral wealth “belongs to the people” 

is one that underwrites the resource nationalism that has been a pervasive force in many 

resource rich African states in recent years.345  As the former CEO of a large Zambian 

copper mine remarked, “you must never forget that, anywhere in the world, the wealth 

in the ground belongs to every citizen. Now that's a bit mushy for a hard-nosed 

businessman, but that's the reality and that's where the expectations arise.”346   

The fiction therefore is that that a democratic nation is governed by “the people” acting 

collectively. But since it is both impractical and impossible for this to occur in any 

sensible fashion (the barriers to collective action are insurmountably high), the people 

choose representatives, political agents, to act on their behalf. This choice is made 

through the vehicle of an election, the principal institution of democratic representative 

government.   

Once so chosen, the actions of those representatives for all intents and purposes become 

the actions of the people— Qui facit per alium, facit per se. So for instance, we don’t 

often say that the government of country X signed Y treaty, instead we say that X itself 

signed Y treaty because the government’s actions become for all intents and purposes, 

the actions of the country. This substitution is the central feature of agency.  And just as 

we saw in the narrative of the private law of agency above, the government acting as an 

                                                
345 See Wish You Were Mine, ECONOMIST, Feb. 11, 2012. 
346 See Fraser et al, supra note 38 at 64.   
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agent, has the power to alter the legal position of its citizens who are collectively, the 

principal. And as is the case with an ordinary agent, a government can act under actual 

or apparent authority. It acts under actual authority when it lawfully holds the 

instruments of power and acts within the confines of that power. But it can also act 

under apparent authority. Just as a principal in an ordinary transaction is estopped from 

denying the apparent authority of an agent to third parties,  so too a nation cannot 

distance itself from the actions of political agents acting under apparent authority.  

When a nation elects its representatives in an election, the key perquisite for an agency 

relationship, namely mutual consent, is met.  The principal (the people) agree to appoint 

the agent (the government) to act on their behalf and likewise the agent accepts this 

responsibility. Just as the agent in a commercial transaction owes the principal certain 

duties, so too the government owes its citizens duties. As noted above, the focus is not 

on whether the duties owed are fiduciary or not, it is enough for the purposes of this 

work that a duty is owed no matter the standard of scrutiny.  The government owes the 

duty to “well and truly serve”347 which basically means to act in the best interests of the 

principal.  

Subsumed within the duty to well and truly serve, is the duty of loyalty which includes 

the duty to avoid conflicts of interests and other corrupt activities. The government also 

owes the people the duty of obedience and performance, that is, the government is under 

a duty to obey and perform all lawful instructions of the principal. In a representative 

                                                
347 Extract of the Zambian Ministerial oath of office contained in the fourth schedule of the Official 
Oaths Act, Chapter 5 of the Laws of Zambia.  
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democracy these instructions are contained in the law of the land, which is an expression 

of the collective will of the people. The Government also has the duty to account (hence 

the office of an auditor general) and the duty of care and skill—that is, the government 

must go about its duties in a thoughtful and competent manner.   

Moral Hazard 

As earlier stated, the principal-agent relationship is vulnerable to abuse and fraught with 

difficulty. To recap, the agency problem arises whenever one party (the agent) is given 

the responsibility to act and make decisions on behalf of another (the principal).   As 

summarized above, when the agent acts, it is as though it is the principal acting, and the 

operation of this legal fiction entails that all rights, liabilities, benefits, and risks that 

ensue from the agents actions are conferred on the principal. The proclivity of the agent 

to behave ineffectually and disloyally because the effects of such actions are borne not 

by the agent, but by the principal, is what is referred to as moral hazard. And it is this 

hazard that is at the center of the principal-agent problem.   

Outside the realm of insurance, the concept of moral hazard has been advanced by some 

critics of IMF bailouts.348 To understand how moral hazard could operate, it may be 

useful to look a little closer at the purpose and function of these guarantees.   In simple 

terms, the bailout scenario plays out as follows; a financial institution lends money to a 

developing country but for some reason or other, the developing country becomes 

unable to make repayments. Consequently, the IMF lends money to the indebted country 

to repay the loan, essentially bailing out the debtor country. Those who argue that moral 

                                                
348 See Roland Vaubel, The Moral Hazard of IMF Lending, 6:3 THE WORLD ECON. (1983). 
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hazard operates in this scenario argue that the prospect of IMF bailouts can lead to 

reckless lending by financial institutions that are assured of payment irrespective of the 

financial health of the debtor.349 Moreover the IMF’s comforting presence on the 

sidelines of the deal also dis-incentivizes debtor nations from pursuing sound fiscal 

policies.350 

On their part, the IMF argue that the empirical evidence for moral hazard is weak.351 

While the institution does concede that moral hazard can be a consequence of providing 

back-up financial support, they argue that for it to be an adequate reason to rethink the 

IMF bailout policy, it would have to be shown that the prevention of moral hazard (in 

whatever form it exists—some IMF economists argue that it does not exist at all) 

outweighs the benefits of the crises that would ensue if the IMF did not provide a 

bailout.352 

In the context of governments and the stewardship of natural resources, a clearer case 

for moral hazard can be made. The kernel of moral hazard is that the lack of 

consequences for incompetent and irresponsible behavior on the part of an agent, leads 

                                                
349 Id.  
350 Id. 
351 Timothy Lane & Steven Phillips, Does IMF Financing Encourage Imprudence By Borrowers and 
Lenders, 28 ECON. ISSUES (2002). 
352 Id. -  The authors argue that “to the extent IMF-supported programs try to contain the total economic 
costs of financial crises, some element of moral hazard—a greater willingness of creditors and debtors to 
take risks of such crises—is, in principle, an unavoidable consequence. But the key question, rather than 
a matter of presence or absence, is the degree of moral hazard. The most basic evidence, even in the case 
of countries that are supposed to be too big to fail, refutes the most extreme hypothesis—that investors 
believe they have a full guarantee from the IMF in the event of a financial crisis.” 
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to a lack of accountability.  Indeed, “public accountability is a function of the 

capabilities of principals to [monitor] the performance of their agents.”353  

Factors precipitating moral hazard  

Before we consider moral hazard in Zambia’s copper mining industry, we first need to 

consider the general factors that precipitate moral hazard. First, there is the fact that the 

agent acts not for himself but for another. The interests that the agent is appointed to 

pursue are not his own personal interests, neither are the battles she is appointed to wage 

her own personal ones.  It is a truism that save for the atypical altruistic case, persons 

tend to be more vigilant in pursuit of their own interests than they are in pursuit of those 

of another—no matter that they are compensated. In fact, the more tenuous the nexus is 

between principal and agent, the greater the potential for a lack of diligence. For instance 

the lawyer acting on behalf of a long standing and well regarded client is likely to be 

more vigilant than the bureaucrat sitting on the 12th floor of a revenue authority 

purportedly representing “the people.”  This “not my neck on the line” approach is the 

very mischief that the common law of agency anticipates by imposing the duties of care 

and skill, the duty of performance, and the duty to account.  

A second reason for the principal-agent problem is that depending on the subject of 

agency, opportunities to pursue self-interest may arise and again, absent altruism or 

moral fiber (neither of which must be assumed), the lure to pursue these opportunities 

may triumph over the duty to act honorably.  This scenario is different from the one just 

                                                
353See Sean Gailmard, supra note 340 at 90-91. 
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narrated. In the former case, the principle suffers because of the agent’s lack of diligence 

and not because the agent is actively pursuing a course of self-interest which is what 

this present scenario typifies. Here—and the government context is particularly 

apposite—the agent may find herself in a situation in which there are opportunities to 

use the instruments of the agency to procure some manner of benefit, whether financial 

or otherwise.  

The vulnerability to the pursuit of self-interest is also prominent where decisions that 

serve the best interests of the principal are costly to the agent. In the political context, 

“the allocation of the discretionary favors of government in exchange for political 

support”354 can be one such example. Political patronage and so-called neo-

patrimonialism are typical examples of this dilemma. Knowledge asymmetries between 

the principal and agent compound the problem. Because the agent becomes aware of 

information that may motivate him to pursue self-interest before the principal is even 

aware of that information, the principal cannot effectively superintend the agent since 

she (the principal) operates in a knowledge vacuum created by the asymmetry. The law 

of agency anticipates this potential for mischief by imposing a duty of loyalty.  

Yet a third reason why the principal-agent relationship is vulnerable to abuse is because 

as the agent goes about the subject of agency, the agents own interests may coincide 

with those of the principal creating a conflict of interest. A simple example of this is 

that an agent engaged by the principal to locate a suitable home for purchase, may also 

                                                
354 MARTIN TOLCHIN & SUSAN J. TOLCHIN, TO THE VICTOR: POLITICAL PATRONAGE FROM THE 
CLUBHOUSE TO THE WHITE HOUSE 5 (1971).  
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be on the lookout for a home of similar specification for herself.  Upon coming across 

such a home, the agent now faces a conflict of interest; her interests coincide with those 

of the principal.  It should be borne in mind that even if the agent does not go ahead and 

purchase the home for herself,   the mere fact that she is conflicted puts her in breach of 

her duty. It is this very scenario that the law envisages when it imposes the duty to avoid 

a conflict of interest.   

In the context of a public agency, a conflict of interest may arise where the government 

minister responsible for the regulation of the mining industry conducts personal 

business with a mining company that falls under his portfolio. In such a scenario, the 

official is clearly conflicted and therefore in breach of his duties. Again, whether the 

conflict materializes or not is irrelevant.  

Finally, there is the danger that the agent may be tempted to substitute the principals 

instructions for his own (whether for expediency or for some other reason), and 

therefore the common law of agency prescribes a duty of obedience—the agent must 

obey all lawful instructions of the principal and not substitute his own methods or 

instructions for those of the principal.  A good example of this is where the relevant 

legislation sets out an elaborate procedure for the procurement of certain goods and 

services and the government official deems it a waste of her time to follow all the steps 

of the procedure and therefore eliminates some intermediate steps. Such an official is in 

breach of her duties and is operating under moral hazard.  

All the scenarios described above are encapsulated within the term “moral hazard”. 

Indeed, all the problems manifested by the typical P/A problem (lack of diligence, 
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pursuit of self-interest, conflict of interest, failure to obey instructions etcetera) can also 

apply in a political agency. Indeed, many elected government officials often lack 

diligence, routinely pursue self-interest, indulge in conflict of interests or disobey lawful 

instructions all to the detriment of the principal. These injurious actions are the “costs 

of agency”; in this case, the cost that the citizens pay for transferring power to an entity 

outside themselves.  

The question then becomes, how should public law decrease these costs? In private law, 

we see that the law “checks” the agent and addresses her potential for mischief by 

imposing fiduciary duties and by giving the principal certain remedies. In public law, 

the notion of public accountability refers to the ability of the principal (the electorate) 

to “check” the performance of their political agents. In electoral agency models, the 

ballot box acts as the chief check on a political agent’s authority and a means by which 

the principal can “throw out the rascals” and reward loyal performers.355 However by 

the time election season rolls around, the harm occasioned on the principal by an non 

performing or disloyal agent may have become irreparable, and therefore interim checks 

are necessary. 

Before we look at how the Zambian legal framework fares in shrinking the agent’s 

capacity for incompetent or disloyal conduct in the copper management regime, it is 

important that we first examine the hierarchal inversion inherent in the principal-agent 

relationship. 

                                                
355 “Throw out the rascals” is an idiom to describe the electorate’s power to remove incumbents in 
elections.  
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Hierarchal inversion: the disempowered principal and the center of power  

When a student first encounters the law of agency and its central feature, the notion of 

authority, the principal as the dispenser of that authority and as a rule maker who must 

be obeyed, is given a cloak of supremacy that is elusive in reality.  In theory, the 

principal is the center of power—she commences the whole enterprise by appointing 

the agent; she defines the subject of the agency and delineates its boundaries; she issues 

instructions, and she devolves authority to the agent. The agent in turn owes the 

principal an impressive if not cumbersome array of duties, and the principal is issued a 

formidable set of remedies to penalize the erring agent.   

Of course, implicit in these exacting duties and remedies is the unhappy reality of the 

principal’s precarious position. Indeed, the business of agency is a risky enterprise for 

the principal.   As Weber describes, the principal-agent relationship is an asymmetric 

one in which “authority” as it is possessed and dispensed by the principal is located on 

one side of the curtain while the agent who possesses the knowledge advantage is 

located on the other.356 More often than not, the party with the knowledge advantage, 

namely the agent, is the more powerful actor.  

The pedagogy of the law of agency does not adequately capture this hierarchal 

inversion. As the center of authority, the theoretical principal is the arbiter of the agency 

relationship.  However in reality, the knowledge advantage of the agent can prevent the 

principal from administrating the agency in any meaningful way.  Consider for example 
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our earlier example of the real estate agent that engages in a conflict of interest by 

purchasing for herself a home that meets her principal’s specifications. In theory, the 

agent is in breach of her duties and the violated principal has recourse to the plethora of 

remedies enumerated above. However how likely is it that the principal will ever 

discover that a breach occurred in the first place?  In most instances, quite unlikely. 

Therefore the principal’s administration of the agency is handicapped.  

This hierarchal inversion is particularly notable in electoral agency. During campaign 

season, the principal is king. After the political agent receives his appointment, the agent 

is king. This inversion is what is known as the “principal’s problem.” 

All elected governments present a principal-agent problem. The so-called “checks and 

balances”— touchstones of modern democratic dispensations, are designed with the 

principal-agent problem in mind. The rigors with which these checks and balances are 

implemented vary across jurisdiction, and the balance between according the 

government enough autonomy and discretion to govern effectively, while 

simultaneously shrinking the agent’s potential for mischief, is a delicate one to strike.  

The core argument of this chapter is that a critical function of the law is to minimize 

agency costs, and to the extent that the law accomplishes this, it succeeds.  

The Mining Industries: a Hot Bed for Moral Hazard 

The mining industry and the extractive industries in general are particularly vulnerable 

to the ravages of moral hazard. As explained by Peter Eigen, founder of Transparency 

International and Chair of the Extractive Industries Transparency Initiative (EITI): 
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There is a tremendous temptation which comes from the immense sums involved 
for both investors and host governments. The temptation for decision makers in 
the host country to accept payments for themselves is huge, [particularly] in 
countries where you have relatively fragile governments. The investors, on the 
other hand, want to get an enabling environment with little interference by the 
government”. Moreover, “[E]xtractive industries involve complex investments. 
Therefore, it is very hard for the people or even for the members of parliament 
in the country to fully understand what is a just and fair deal. These are exactly 
the elements that tend to lead to grand corruption.357  

The hierarchal inversion described earlier is particularly acute in the mining industry. 

In many resource-rich African nations Zambia included, the negotiations between 

mining companies and the government are conducted in private and often the public is 

unaware that negotiations have even commenced.358 Moreover, when a deal is struck, 

the terms of the deal are often kept secret and unless these contracts are leaked, the 

principal is none the wiser about the salient terms of the deal.  At the enforcement prong 

of the transaction, the agent is also operating largely undetected. The principal has no 

way of verifying whether the agent has collected tax or is enforcing environmental 

regulations.  To speak in the language of agency, the informationally handicapped 

principal is unable to ascertain whether the agent has breached their duties and at what 

cost. Since altruism cannot be assumed, and since the conditions to pursue self-interest 

are ripe (lots of money is at stake and the almost impenetrable barricade of secrecy is 

assured),  it is unsurprising that the extractives industry is one of the most corrupt.  

Moreover the negotiations for mining rights can be drawn out and complex and the 

enforcement of the terms of the agreement require diligence and vigilance. Therefore 

                                                
357 Interview with Peter Eigen, founder of Transparency International and Chair of the Extractives 
Industries Transparency Initiative (EITI) conducted by Environment Conflict and Cooperation (ECC), 
April 16 2014. 
358 See African Progress Report, supra note 181. 
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leaving corruption aside for a moment, there is also the inherent danger that individual 

government officials will simply not exercise the diligence and care that is necessary to 

effectively negotiate or enforce agreements.  

Ostensibly, governments negotiate and execute mining agreements to benefit the nation. 

However the reality is that in many cases, these transactions are driven by powerful 

political and sectoral interests that are at cross-purposes with the interests of the country 

at large. This misalignment of purpose is a critical agency cost and a breeding ground 

for moral hazard.  

To better illustrate this point, let’s consider for a moment a case outside the Zambian 

context—the notorious sicomines mining joint venture between the Congolese state 

owned mining company—Gecamines,  and a consortium of Chinese State companies.359 

The abridged contents of the negotiated deal were as follows: the Chinese were to loan 

the Congo DRC $ 9 billion for infrastructure projects and in return for these loans, the 

Congolese government was to grant the newly formed IVJ access to mining titles.360 

The infrastructure envisaged by the agreement was that of the public works variety 

(schools, hospitals, roads, etcetera).361 Under the terms of the deal, the loan repayment 

would be determined and dictated solely by the profitability of the venture.362  

Controversially, the agreement also included a guarantee by the Congolese Government 

stating that if the IVJ profits were insufficient to repay the loans, the Congolese 

                                                
359 Johanna Jansson, The Sicomines Agreement: Change and Continuity in the Democratic Republic of 
Congo’s International Relations, 10 S. AFR. INST. OF INT'L AFF. (2011). 
360 Id at 10-13. 
361 id.  
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government would assume the debt.363 The Sicomines deal was roundly criticized by 

most national and international commentators, and was the subject of unprecedented 

local debate and media attention.364 A major criticism of the deal was that it was 

disproportionately skewed in favor of the Chinese and that the mining concessions were 

of far greater value than the infrastructure China was to provide under the agreement.365 

Further, it was argued that the $ 9 billion loan was not a concessional loan and that as 

such, it seriously augmented the brunt of Congo’s already acute debt burden.366  The 

aforementioned guarantee by the Congolese government was also the subject of much 

condemnation.367  

In this and in other cases where government officials conclude deals that are so 

conspicuously prejudicial to national interest, the pertinent question becomes why? This 

clearly was not a case of a knowledge deficit or a lack of legal expertise. The Congolese 

negotiation team was headed by Paul Fortin—an expert in mining negotiations with 

decades of experience in natural resource contracting, whose appointment as Managing 

Director of Gecamines was motivated (some would say imposed) by the World Bank.368 

Indeed, the terms of the deal received vehement criticism from various stakeholders 

most of whom were non-lawyers and non-experts. It therefore did not take a 

sophisticated legal team to deduce that the deal was unsatisfactory. 

 

                                                
363 Id. 
364 Id. at 14-15.  
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368 Peter Lee, China Plays Long Game on Congo Copper, ASIA TIMES, June 18, 2011. 
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A more plausible explanation is that there were other extenuating circumstances over 

and above technical capacity that motivated the terms of the deal. It appears that 

Congo’s willingness to makes so many prejudicial concessions was in fact firmly rooted 

in political considerations. 369 President Kabila had won the 2006 general elections 

based on electoral promises made in les cinq chantiers (the five public works) — a bold 

and ambitious post-conflict reconstruction and development plan.370 The amount of 

capital required to implement les cinq chantiers was not a short order and Kabila’s 

options were few.371 Traditional donors were not an option, and the Chinese were the 

only lenders willing and able to meet the capital call, but of course at a cost.372 It seems 

that the foremost concern of the Congolese negotiation team was to secure financing for 

immediate infrastructure projects to the detriment of longer term interests and broader 

developmental objectives.  

 
It is precisely these political interests that make extractive contracting a hotbed of moral 

hazard. Politicians are continually looking to the next election, and in many under 

industrialized African countries, infrastructure projects swiftly purchase good will. 

Usually the only way to finance these projects is through resource for infrastructure 

(R4Is) and Resource for Loans (R4Ls) projects. The trouble is that these type of 

arrangements, while securing the political fortunes of those that negotiate them, are not 

always in the long-term interests of the host country. This is why closing the knowledge 

gaps (discussed in chapter three), while important, is not enough. Examples like 
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Sicomines clearly demonstrate that even in the context of adequate knowledge, if the 

principal and agent’s agendas are not aligned, and if that misalignment is not anticipated 

and addressed by the law, mineral transacting is likely to fall prey to moral hazard.  

Coming to the Zambian context, we  now turn to look at the agency costs inherent in 

the deal-making and revenue collection legs of copper mining transactions and what if 

anything, the Zambian legal infrastructure does to address and shrink these costs. The 

aim here is not to suggest what the law can or should do (that’s the preserve of chapter 

five) but rather to examine whether the law anticipates these costs and if so, what it does 

to address them.  Remember, the focal question here is whether the Zambian 

government in negotiating and taxing copper mining ventures on behalf of the nation is 

likely to be affected by the principal-agent problem and its attending cousin of moral 

hazard.   

This work will argue that the fact that the government officials that negotiate these 

contracts are insulated from the direct consequences of their actions373 increases 

carelessness and makes these officials more prone to malingering behavior.  The moral 

hazard lies in the fact that the government has little incentive to act in the best interests 

of their principal primarily for these two reasons; first,  the interests of the government 

are not sufficiently  aligned with the interests of the principal and second,  the law as it 

stands does not  adequately restrain or monitor the agent.  

 

                                                
373 So for instance if a deal backfires and the country loses millions, government officials do not foot 
the bill, the citizens do.  
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4. The Principal-Agent Problem at Deal-Making  
 
 
The Mining Rights Application Process  

As earlier established, applying for and receiving a mining right (whether exploratory 

or mining proper) and successfully bidding for mining rights over pre-identified mineral 

resources are the two gateways to large scale copper mining rights in Zambia.  It is 

important to analyze the manner in which mining rights are allocated, and examine 

whether there is some potential for a principal-agent problem at the deal-making stage. 

The first significant characteristic of the mining rights application procedure is that it is 

governed by two committees.  The first is referred to simply as “The Mining Licensing 

Committee” (MLC), while the second is referred to as “The Technical Committee” 

(TC).  

The minister of mines has an important role to play in the composition of both 

committees. The MLC is established under section 6 of the mining statute, and is 

empowered to consider and grant applications for exploration and mining rights. Section 

6 of the mining statute provides that the members of the MLC are appointed by the 

Minister of Mines and must include the Director of Mines, the Director of Geological 

Survey, the Director of Mine Safety, and the Director of Mining Cadaster who acts as 

secretary of the committee. Beyond that, the minister must also appoint to the MLC one 

representative from each of these ministries and offices—environment, land, finance, 

labor, Attorney General, Zambia Development Agency and the Engineering institution 

of Zambia. 
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The Technical Committee (TC) is an ad-hoc committee established by the Minister of 

Mines to evaluate bids.  Section 19 (3) of the statute provides that upon distributing a 

call for bids over pre-identified mineral resources, “the minister shall establish a 

technical committee” to evaluate bids.  The statute defines the TC simply as the 

“committee established by the minister to evaluate bids under section 19”.  The statute 

therefore grants the minister broad discretionary latitude to appoint a technical 

committee of his choosing. The discretionary power of the minister is important because 

the bidder that receives the highest score as per the TC’s ranking, must be granted the 

license.374  

Over and above the key role the minister plays in selecting the composition of these 

committees, and leaving aside the question of whether these committees are themselves 

independent, what is most curious is that a section in the statute seems to give the 

minister power to override the decisions of these committees. Section 6 (7) of the mining 

statute states that “The Minister shall, where the Minister disposes of any matter 

contrary to the advice of The Committee (the MLC), furnish the Committee with a 

statement, in writing, of the Minister’s reasons for doing so.” Whether intended or not 

by the legislature, section 6 (7) gives the minister the power to reject the 

recommendations of the MLC. The only check on this power is that the minister must 

furnish reasons for disregarding the recommendations.  The statute does not allow The 

Committee to appeal the minister’s decision.  

                                                
374See Mines and Minerals Development Act, supra note 98 at section 19 (7).  
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Speaking of the appeals process, the mining statute adds an extra layer to the process 

that did not exist before 2015. The first layer of appeal is from the decision taken by a 

director (for example the Director of geological survey or the Director of Mine Safety), 

or a decision taken by the MLC.375 These decisions are appealable to the minister who 

is empowered to determine the appeal.376 If aggrieved with the minister’s decision, the 

aggrieved party can then appeal to the newly created Mining Appeals Tribunal 

(MAT).377  What is odd about the MAT is that notwithstanding the fact that the MAT 

is established to review the minister’s decisions, all five of its members are selected by 

the minister.378 Moreover members of the MAT are regarded as “commissioners”, and 

are consequently regulated by the Inquiries Act which does not recognize security of 

tenure, and does not specify how a commissioner can be removed from office.379 The 

minister’s discretion in making appointments (and presumably removals), as well as the 

lack of safeguards for independence under the Inquiries Act is enough to create the 

perception of bias. Even though the MAT’s decisions are appealable to the High 

Court,380 its presence adds another layer of administrative flak and creates more costs, 

both time and monetary, for aggrieved parties.  

The interface between the minister, The MLC, the TC and the MAT is problematic. To 

appreciate the significance of the autonomy and unilateralism that the minister of mines 

enjoys, let us return to the normative claims made earlier in this chapter.  It was 

                                                
375Id. at section 97.   
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378 Id. at section 98 (2). 
379 Inquiries Act [no. 45 of 1967] CAP 41 of the Laws of Zambia. 
380 Id. at section 100.  
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established that moral hazard thrives in circumstances in which the agent’s free reign or 

autonomy is left unchecked. This is so because absent altruism, an unsupervised agent 

often lacks the necessary incentive or motivation to act in the best interests of the 

principal, particularly if that principal is distant and indeterminate, as is the case here. 

This lack of incentive or “will” coupled with the temptation to be disloyal is what was 

identified as the “principal’s problem.”  It was further established that an answer to this 

dilemma is one that the law can partially provide. By shrinking the agent’s discretionary 

space and providing in built supervisory mechanisms, the law can restrict the agent’s 

ability to perform actions that are detrimental to the principal, and to the extent that the 

law is able to do so, it succeeds.  

In the present scenario, the agent is the minister of mines, as are the committees he 

appoints. The principal’s instructions are that mining licenses should be granted only to 

companies that will advance the public interest. However, the potential for a principal-

agent problem is immense.  The autonomy of the minister and the limited checks on her 

actions make her vulnerable to disloyalty and to the pursuit of self-interest. As was 

earlier noted, because of the sheer sums of monies involved and the opacity that is so 

typical of the extractive industry, these industries are hot beds for corruption. Any 

failure by a mining company to meet any of the conditions prescribed under the statute 

for example, could easily be overlooked through a payment of a bribe which under the 

current framework, is unlikely to be uncovered.  
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Similarly, the statute provides that mining rights in national parks must not be granted 

before the requisite environmental consent is obtained.381 The particulars of consent are 

provided for in the Zambia Wildlife Act and the Zambia Environmental Agency Act.382 

An application for a mining right in a national park must be accompanied by an 

Environmental Impact Assessment (EIA), which must then be evaluated by the Zambia 

Environmental Agency (ZEMA), who can issue or deny consent.383 However much like 

in the case of the mining minister, the decision of ZEMA is appealable to the Minister 

of Natural Resources who is then empowered to override the decision of ZEMA.384  

With the foregoing in mind, the chapter now turns to look at a case-study that illustrates 

the reality of the risks just described. The study is that of the Kangaluwi Copper Mining 

Project (KCMP), one of the most controversial copper mining projects of recent times. 

KCMP is a venture run by Mwembeshi Resources Limited, a mining company listed on 

the Australian stock exchange—Zambezi resources.  The events leading up to and 

following the granting of the mining license to Zambezi resources, expose the serious 

implications that ensue when a politician is given power to reverse or disregard the 

decision of statutory bodies.  

The Kangaluwi Copper Mine project  

The lower Zambezi national park is a pristine natural park, a prospective world heritage 

site and a breeding ground for some of the world’s most spectacular wildlife and species. 

                                                
381 See, Mines and Minerals Development Act, supra note 98 at section 12 (2). 
382 Zambia Wildlife Act [No. 14 of 2015) section 16 and section 38; The Environmental Management 
Act [No. 12 of 2011] at section 29-30. 
383 See, The Environmental Management Act, supra note 382 at section 29-30. 
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The park is also an important source of tourism revenue for the country.385 In March of 

2011, Mwembeshi Resources Limited was granted a 25 year mining license to erect an 

open pit copper mine right in the center of the national park.386   

The legal framework governing mining operations in national parks  

The now repealed section 127 (1)(h) of the Mines and Minerals Development Act  

imposed specific preconditions on mining operations in national parks stating  that “a 

holder of a license or permit shall not exercise any [mining] license…upon any land 

comprised in a National Park or game management area without complying with the 

Zambia Wildlife Act.”   Section (24) (2) of the Zambia Wildlife Act of 1998 (now 

repealed),387  stated that “[T]he [Zambia Wildlife Authority] may impose conditions as 

to the exercise of any mining rights in accordance with the measures specified under an 

environmental impact assessment [EIA] approved by the Environmental Council [now 

the Zambia Environmental Management Agency (ZEMA)].”  

The effect of section 24 (2) of the Wildlife Act was therefore that before mining 

operations can commence in a national park, the mining license holder must submit an 

Environmental Impact Assessment (EIA) which must be approved by the Zambia 

Environmental Management Agency (ZEMA).  If ZEMA rejected the EIA, its decision 

was appealable to the Minister of Natural Resources. Section 116(1) of the 

Environmental Management Act provides that “a person aggrieved with the decision of 

                                                
385 See Kellie Leigh, supra note 297 at 25-30.   
386 Sipho Kings , Zambian Mine Threatens World Heritage Site , MAIL & GUARDIAN, Nov. 23, 2014. 
387 The National Parks and Wildlife Act [no. 12 of 1998] CAP 201 of the Laws of Zambia (now 
repealed).  
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the Agency may appeal to the Minister within thirty days of the decision” and (2), “a 

person aggrieved with the decision of the Minister may appeal to the High Court within 

thirty days of the decision”. 

 
As noted earlier, the KMCP did receive a mining license. However during the EIA 

approval phase, their operations were temporarily foiled. ZEMA rejected KCMP’s EIA 

stating in part that “The proposed site is not suitable for the nature of the project because 

it is located in the middle of a national park [and] the adverse impact of open pit mining 

would permanently destroy the landscape of the park.”388 

On September 19, 2012, Mwembeshi Resources appealed ZEMA’s decision to the 

relevant minister (then Harry Kalaba) in accordance with section 116 (1) of the Wildlife 

Act.389  On January 17, 2014, the minister upheld the appeal.390 An environmental 

watchdog appealed the minister’s decision to the high court and obtained an injunction 

to halt mining activities pending the determination of the court; the matter has yet to be 

determined.391  

Several pertinent issues present themselves.  First, a report to parliament suggests that 

Mwembeshi’s license was issued irregularly.392  Given the discretionary nature of the 

                                                
388 Nchimunya Muganya, ZEMA Rejects Lower Zambezi Open Pit Mine, TIMES OF ZAM., Nov. 1, 2012. 
389 Land's Minister Overturns ZEMA's Ruling and Allows Mining in Lower Zambezi National Park, 
LUSAKA TIMES, Jan. 22, 2014. 
390 Id. 
391 Injunction Against Mining in Lower Zambezi Successfully Lodged at the High Court, LUSAKA 
TIMES, Feb. 4, 2014. 
392 MOSES MUTETEKA, REPORT OF THE COMMITTEE OF LANDS, ENVIRONMENT AND TOURISM FOR THE 
SECOND SESSION OF THE ELEVENTH NATIONAL ASSEMBLY (2012) 
stating that: “the mining license that Mwembeshi Resources holds was issued without following the 
requirements of the law and procedure and is invalid and should be revoked and that “the Government 
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mining license application process described above, this is not surprising. Second, the 

Environmental Management Act allows the minister the latitude to unilaterally overturn 

ZEMA’s decision without furnishing reasons and without undertaking any further 

independent review of the EIA. It is not difficult to imagine how this broad discretion 

can be abused. Indeed, the only recourse an unsatisfied party has is to appeal the 

minister’s decision in the High Court. However the rationality standard of 

administrative action review makes it unlikely that a court would overturn the minister’s 

decision.  

Third, in the event that the minister overturns ZEMA’s decision (as was the case here), 

and in the event that the high court upholds the minister’s decision, the Zambia Wildlife 

Association (ZAWA) is then given the responsibility to regulate and monitor the project, 

despite the fact that there are no issued guidelines on how this monitoring is to be 

done.393 Indeed, ZAWA does not have the capacity to regulate a project of this 

magnitude.394 It operated without a Board of Directors for seven months in 2014 and 

was the subject of numerous corruption allegations and scandals.395 Its budget is donor 

dependent and the authority is barely coping with its central mandate to manage national 

parks.396 To imagine that ZAWA can effectively monitor the KCMP is unrealistic. As 

was stated elsewhere: 

It is well known that the Government of the Republic of Zambia and its agencies 
do not have the ability or capacity to enforce the laws in operation today. Until 

                                                
should ensure that the issuance of mining licenses follows the legal and laid down procedures; further, 
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effective enforcement becomes a reality, it should be a fundamental principle 
that mining is not permitted in National Parks. If mineral resource extraction is 
to be allowed in Zambia’s Parks, it will be necessary to formulate new legislation 
to regulate such developments”.397  

Fourth, what is really curious about this framework is that it allows for the conferral of 

mining rights even before the EIA is reviewed and approved by ZEMA.398 In the event 

that ZEMA rejects the EIA and the applicant appeals that decision and wins in court; 

and in the event that the ZEMA investigation brings to light new information that gives 

the government pause, the government cannot renege on their decision to grant a mining 

license without being liable for damages for breach of contract. A more sensible 

approach would be to defer the decision on whether to grant the mining license to such 

a  time that ZEMA concludes its findings so that the licensing authority can incorporate 

those findings into the decision making process.  

As the Kangaluwi Copper Mining Project ably demonstrates, the potential for agency 

mischief within the current legal framework is immense. The law is failing in its 

function to address the principal-agent problem and instead enables it.  The glaring 

loopholes in the legislative framework facilitate moral hazard and make public 

accountability a near impossibility.  The government does recognize its role as an agent. 

The minister responsible for overturning ZEMA’s decision stated (in reference to his 

decision to overturn ZEMA’s decision), “whatever the government does, it does it for 

the greater good of the people and [we will] not be irresponsible…to [do] things that 

                                                
397 Id. 
398 See Mbinji Mufalo, Kangaluwi Mine- an Environmental Dilemma Where Everyone Is 
Right, LUSAKA TIMES, Feb. 10, 2014. 
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[are] outside the people’s interests.”399 The only problem though, is that the principal 

does not have the tools to effectively supervise its agents, and as such is unable to ensure 

that the decisions they take are truly “for the greater good”. 

Bidding for Mining Rights  

Responding to a call for bids over pre-identified mineral resources is the second gateway 

to large scale copper mining in Zambia. Here too, the opportunities for moral hazard are 

immense.  As earlier established, the Mines and Minerals Development Act empowers 

the minister of mines to initiate a bidding process for mining rights over mineral 

resources the government has pre-identified.400  The minister then establishes the TC to 

review the bid.  In reviewing the bid, the TC takes into account a number of factors 

including the bidder’s investment and environmental agenda as well as their financial 

viability.401  The TC is mandated to “rank” the bids in accordance with “pre-determined 

parameters” (not mentioned in the Act), and after so doing, recommend the highest 

ranking bid to the MLC.402  The exact wording of the statute is that “The Committee 

[MLC] shall upon receipt of the recommendation by the technical committee grant a 

mining right to the recommended bidder in accordance with the provisions of the 

Act.”403 It appears then that that the MLC’s role in this regard is not discretionary—

they must grant a license to the recommended bidder as per the TC.  
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Here again, several problems present themselves. First, the statute is silent on several 

fundamental issues that pertain to the TC; details on the size of the committee, the 

appointment procedure to be utilized, the qualifications of its members and their 

conditions of service, are all not given.   The only guidance provided is that the TC is 

appointed by the Minister of Mines. 404  

The implication then is that any person appointed by the minister, regardless of 

qualification and expertise, can sit on the Committee.  Whether this is what obtains in 

practice is difficult to ascertain (there is no information publicly available about the 

composition of this committee) and also irrelevant. What matters is that the law allows 

the mining rights of the country to be administered by persons for whom there is no 

criterion or qualification. While the Ministry of Mines may have internal regulations 

that guide the composition and functioning of the TC, such regulations (if they do exist), 

do not have the force of law and therefore do not offer the necessary protection.  

Moreover the non-discretionary nature of the TCs recommendation shows just how 

much unfettered power this committee wields. 

Licensing Outside the Framework of the Act 

It appears that in certain cases, the provisions of the mining statute are overridden 

altogether.  For example the Vedanta/KCM deal examined in chapter three, was 

negotiated by the then president of the country.  When Anin Agarwal visited Zambia to 

make an offer for the KCM mine, Agarwal met and negotiated with the president of the 
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152 

country and not the officials and organs designated by statute.405 While the mining 

statute does not make any provision for the exercise of presidential power in the 

evaluation and determination of mineral rights, the reality is that Zambian law places 

very little limits on the breadth of presidential power. Remember, the principal-agent 

problem does not only envisage a corrupt agent; it envisages all situations in which an 

agent, whether due to ignorance, negligence, recklessness, or indolence, acts in a 

manner that undermines the best interests of the principal. The core argument here is 

that the law must be designed with these scenarios in mind. A failure to curtail the wide 

discretions that allow for autonomous actions simply perpetuates agency mischief.  

Another factor that precipitates moral hazard is that the deal-making processes and 

outcomes are kept secret. To reiterate, a lack of scrutiny precipitates agency mischief, 

and the extractive industries tend to be enclaves for corruption because of the opacity 

that typically characterizes these industries.  As was seen in chapter two, the 

Development Agreements signed during the privatization process were all secret 

documents until some of them were leaked and disseminated online. It is ironic that the 

agreements that administer the nations’ most valuable assets were treated as state secrets 

for so long, hidden even from the regulators responsible for enforcing them.406 As one 

commentator noted: 

What is amazing about the Development Agreements is that they have been kept 
secret. Almost a decade after the first of them were struck, trade unions, MPs, 
local government, even the regulating authorities that are supposed to keep the 
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companies to the promises made in the agreements have not been allowed to see 
them.407  

It is unsurprising therefore that there were widespread allegations of corruption in the 

transactions covered by the development agreements. There was also widespread belief 

that some government officials personally benefited from these dispositions.408 Indeed, 

the privatization process of the mines was seen as one in which “corrupt politicians 

[used] the state with impunity as a resource for private accumulation at the expense of 

the public.”409 

5. The Principal-Agent Problem at Revenue Collection   
 
This chapter now turns to consider the principal-agent problem at revenue collection. 

Remember that the principal-agent problem can be addressed in one of two ways; first, 

by aligning the agent’s interests with that of the principal’s (a reserve of game theory), 

and second, by constraining the agent from acting in ways that jeopardize the principal’s 

interests. The law has a major role to play in the latter.   It will be shown that in its 

current state, the law is not adequately playing this role and instead worsens the 

effectiveness of the ZRA which is already laboring under severe constraints.   

The Zambia Revenue Authority 

Chapter three established that Zambia is losing large amounts of money in uncollected 

taxes from the mining sector. That chapter also established that a significant cause of 

this inability to collect revenue is due to knowledge asymmetry. Here we illustrate how 

                                                
407See Alistair Fraser et al, supra note 38 at 2.   
408 See TRANSPARENCY INTERNATIONAL, GLOBAL CORRUPTION REPORT (2001). 
409 CORRUPTION AND DEVELOPMENT IN AFRICA: LESSONS FROM COUNTRY CASE STUDIES (2000). 
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that failure is also due to a principal-agent problem. However before doing that, it is 

important to review some of the successes of the ZRA.  This review is important because 

it augments this chapter’s central argument which is that when legal reforms are 

conducted with the principal-agent problem in mind, they can be quite effective. This is 

exactly what was done in the case of the Zambia revenue authority, and while the 

principal-agent problem has not been entirely eliminated, it has been curtailed and this 

has led to the improved performance of the authority.  

Reform of the ZRA 

Revenue collection in aid dependent nations is particularly challenging because high 

levels of donor aid can act as a disincentive for the collection of domestic revenue.410 

The aid functions as something of an “easy tax”.411    It is unsurprising therefore that 

Zambia which until recent times was heavily aid dependent, also suffers from serious 

deficiencies in tax collection. As noted in chapter three, DFID support for the newly 

created and semi-autonomous ZRA authority helped improve Zambia’s tax collection 

capabilities quite significantly.”412  

The DFID led reforms also established a meritocracy.413 So for instance recruitment for 

the well remunerated positions with the authority—ZRA employees can be paid up to 8 

times higher than employees in other government agencies, is subject to a candidate’s 

                                                
410 See ODD-HELGE FJELDSTAD & LISE RAKNER , TAXATION AND TAX REFORMS IN DEVELOPING 
COUNTRIES: ILLUSTRATIONS FROM SUB-SAHARAN AFRICAN (2003); Therkildsen Ole , Keeping the State 
Accountable: Is Aid No Better Than Oil?, 33:3 IDS BULL. 41-49 (2002). 
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412 CHRISTIAN VON SOEST, MEASURING THE CAPABILITY TO RAISE REVENUE PROCESS AND OUTPUT 
DIMENSIONS AND THEIR APPLICATION TO THE ZAMBIA REVENUE AUTHORITY 13 ( 2006). 
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performance in aptitude tests.414 The ZRA also has a minimum qualification policy; 

every employee must have a university degree or diploma and in fact, most management 

officials at the authority are Chartered Accountants.415   A study on the ZRA found that 

the authority’s recruitment methods are “largely successful in selecting the most 

qualified and motivated tax officers.”416 So too, the potential agency cost of  a lack of 

diligence or incentive to perform has been partially addressed by the  “weak job 

security” at the authority, a substantial deviation from the “employment for life” model 

which is the hall mark of other public administrative agencies.417 ZRA employees are 

issued with five year contracts that are renewable subject to performance, because as a 

ZRA human resource officer explained, “if you don’t have a stick, people start getting 

lazy.”418 To address corruption, the authority has established an internal affairs unit, a 

corporate body designed to prevent and combat corrupt practices at the authority.419  

While these strides are to be commended, they are insufficient because they address 

agency costs at the lower to mid-management level and not at the top where the costs 

are most problematic and impactful.  So for instance, the Commissioner General of the 

ZRA is appointed by the president of the republic.420 The Zambia Revenue Authority 

Act gives the president full discretion, not only in the appointment but also in the 

removal of the commissioner. Section 19 (3) of the Act unambiguously provides that 

the Commissioner General “shall be removable by the president”. These powers to 
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dismiss are not tempered or qualified and as a result, the Commissioner General’s 

longevity in office is dependent on the good will of the president. Moreover, the 

authority is managed by a nine member government board that provides managerial 

support to the Commissioner General.421  Out of these nine persons, three are appointed 

by the president and two are appointed by the Minister of Finance who is in turn 

appointed by the president.422   

While the appointing method of the Commissioner General and the governing board are 

problematic, they are not unique to Zambia.  Indeed, “close relationships between the 

chief executive of the ARA [revenue authority] and the head of state are the norm”.423   

As noted elsewhere, “the close relationships between heads of [Revenue Authorities] 

and heads of state have been used…to advance the immediate political interests of the 

head of state. One agenda can transmute quickly into the other.”424 Indeed, this occurs 

in Zambia.  There is often a steady stream of corruption allegations levelled against the 

ZRA, and a 2002 report by Transparency International found the ZRA to be one of the 

most corrupt government agencies.425  The influence of the president on the operations 

of the ZRA is palpable.  In 2004 for example, the commissioner of customs was 

dismissed from the authority but was reinstated after appealing directly to the 

president.426 A persistent accusation against the ZRA is that it does not levy tax on the 
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businesses of high ranking members of the government (or the businesses of their 

friends and associates), but is instead used as a tool to harass the perceived enemies of 

the ruling elite.427   

An interview conducted with ZRA employees serving during the Frederick Chiluba 

presidency revealed that it was not uncommon for superiors to instruct subordinates to 

ignore the tax liabilities of certain companies.428  As recently as September 2014, a 

transcript of a surreptitious recording of the minister of finance, Alexander Chikwanda, 

was placed in the public domain.429 In the recording, the minister lamented the 

unprofessional conduct of the ZRA and the deferential treatment they afford the 

perceived friends of the president.430 Conversely, the businesses of perceived political 

enemies are scrupulously taxed and even harassed431.  For example in 2003, the 

government released bailiffs on the outspoken and highly critical NGO—Afronet.432 In 

what was described as “almost irrational behavior”, the authority seized seven vehicles 

and other properties. Another outspoken NGO—the Forum for Democratic Process 

(FODEP) faced a similar fate.433 It also not unusual to see the tax man descend on the 

                                                
427 Christian von Soest, How Does Neopatrimonialism Affect the African State's Revenues? The Case of 
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businesses of persons that have fallen out of favor with the president and the ruling 

government.434   

What has just been described is a classic manifestation of the principal-agent problem. 

The ZRA, which should be serving the interests of the principal by collecting tax 

indiscriminately, is instead serving the interests of political elites. Instead of 

circumventing this, the law facilitates it by placing key ZRA employees at the mercy of 

political power.  

When it comes to the taxation of copper mining companies, the operations of the ZRA 

are equally controversial. The minister of mines recently admitted that only two mining 

companies currently pay corporate tax.435 Although he did not reveal the identity of the 

two mining companies, and also did not specify why the mining tax base is so small, 

there have been intimations that mining houses with strong political connections are not 

regulated as strongly.436 Considering the selective enforcement that the ZRA has 

displayed in other situations, this would not be a far-fetched assumption. Consider for 

instance that even though the audit of the mining giant MCM (examined in chapter 

three) strongly suggested extensive tax evasion by the company, and despite the fact 

                                                
434 The Post Newspapers is a case in point. As soon as the paper (which was formerly sympathetic to the 
ruling party) changed its editorial line and became critical of the ruling government, the tax man 
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Newspapers , TIMES OF ZAMBIA , June 22, 2016; ZRA Turns Post Off , THE POST , June 23, 2016.  
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that the audit recommended “minimum follow-up” steps for the ZRA, the ZRA failed 

to take any action, most likely restrained by political forces.437  

Indeed, it appears that the contents of the leaked audit caused more of an outrage in 

Europe than it did in Zambia. Recall from chapter three, that the EIB came under intense 

scrutiny due to a 30 million pound loan furnished to Mopan/Glencore. In its defense, 

the bank noted that “these matters [the alleged tax evasion] concern Mopani/Glencore's 

relations with the Zambian authorities”, the implication being that the responsibility to 

take action lies with the Zambian government.438 Notwithstanding the EIBs own 

responsibilities, it is difficult to assail this logic.  

Moreover the resistance that the auditors faced from MCM management is very 

telling.439  ZRA is empowered by the Income Tax Act to access any documentation that 

has tax implications at “any time”.440  Further, the audit team was dependent on the 

ZRA to provide access to Mopani’s accounting records and supporting 

documentation.441 One would think this to be a relatively straightforward task for a 

revenue authority. However the initial audit team had to be dissolved because “of the 

lack of complete records”. It took almost 8 months for ZRA to extract the relevant 

information and even then, compliance was not total.442  According to the audit report, 

Mopani’s uncooperative behavior evidences a lack of fear of sanction.443  

                                                
437 See Grant Thornton et al, supra note 183.    
438 EUROPEAN INVESTMENT BANK, MOPANI COPPER PROJECT - SUMMARY OF THE INVESTIGATION OF 
THE INSPECTORATE GENERAL FRAUD INVESTIGATION (2015). 
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6. Conclusion  
 
This chapter has exposed the deleterious effects of a regulatory framework designed 

without the principal-agent problem in mind. When you combine the ineffectiveness 

and disloyalty created by the principal-agent with knowledge asymmetry, the results are 

a copper mining venture gone wrong. This work now turns to potential strategies to 

address these challenges.  
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CHAPTER 5 
 

ADDRESSING THE CHALLENGES 
 
 

1. Introduction 
 
In the two preceding chapters, the theoretical underpinnings of this work, namely, 

knowledge asymmetry and the principal-agent problem were described. The central 

argument has been that a mineral management regime that does not pay keen attention 

to these two threats is likely to underperform.  This chapter looks at possible strategies 

to address these threats. As was the case in the preceding chapters, the deal-making and 

revenue collection stages of the transaction will be the focus.  

2. Knowledge Asymmetry  
 

a. Deal-Making  
 
In chapter three, the effects of mineral transacting in the absence of knowledge was 

illustrated.  It was shown that sound transacting can only occur if and when a contracting 

party has access to the critical knowledge that affects the bargain.  In the case of 

Zambia’s copper mining industry, a lack of sound geological input coupled with the 

lack of technical competence to properly review bidding applications puts the 

government at an asymmetrical disadvantage during the deal-making stages of copper 

mining transactions.    

Since initiatives to build up the requisite capacity could take decades to fruit, and since 

this type of capacity building requires large sums of revenue that are currently 

unavailable, it is necessary to identify interim measures that can be applied relatively 

quickly to stem the hemorrhaging effects of these knowledge gaps.  
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Summary of the gaps  

(i) Geological Know-How 

As was seen in chapter three, the first piece of essential knowledge in a mining 

transaction is geological. The government must have (i) a true picture of the mineral 

assets available and (ii) an accurate assessment of the economic value of those 

reserves/assets. The Billion dollar map project—an ambitious project to map the 

continent’s resources and arrange them in a public database, recognizes the 

indispensability of geological knowledge to a nation’s ability to negotiate favorable 

contracts with investors.444 Governments that lack this knowledge are usually unable to 

properly assess investment offers and often end up accepting far less than their assets 

are worth.445   

(ii) Technical Competence to Evaluate Bids and Mining Rights Applications  

Mining license applications are complex. In order to effectively evaluate these 

applications, specialized expertise is needed.   So for instance determining whether the 

applicant’s operations would be an “efficient and beneficial use of mineral resources”446 

is a question of opportunity cost.  So too the sufficiency of the applicant’s environmental 

management plan or the applicants financial viability are all issues that require expert 

determination.  Even the inquiry into the sufficiency of the applicant’s proposal to train 
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446 See the Mines and Minerals Development Act, supra note 98 at section 31. 
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and recruit Zambians is not as straightforward as it seems. One of the most touted 

benefits of foreign investment is the opportunity for skills transfer. In practice however, 

very little skill transfer actually takes place.447   

While there is a lot to be said for an efficient mining rights application process that is 

not bogged down by bureaucratic hurdles (and Zambia consistently scores highly in this 

area)448, it is important that this efficiency does not occur at the expense of effective 

review. In the case of Mwembeshi Resources Limited for instance (discussed in chapter 

three), Mwembeshi quickly received a mining license without any real substantive 

review on the part of the government, and as it turns out, several components of the 

company’s application were deficient.449 The point of bridging these knowledge gaps is 

not to complicate the mining rights application process but to increase the government’s 

ability to bargain more effectively with mining companies.   

Addressing the Knowledge Gaps  

(i) A Specialized Reviewing Agency  

The creation of an autonomous licensing agency with the requisite reviewing expertise 

is an indispensable first step. In Chile (the world’s top copper producer), the equivalent 

of such a body is the Servicio Nacionale de Geologia Mineria (Sernageomin).450 The 

Sernageomin is an autonomous government agency that operates under the auspices of 

the Chilean ministry of mines but maintains legal and financial independence. The 
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449 See discussion in chapter 2. 
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agency is composed of geological, environmental, and mining experts and is a 

repository of knowledge on various mining issues that affect Chile.451  The Sernageomin 

reviews all mining license applications and is also heavily involved in geological studies 

and training programs for mining professionals; it is in essence, the key knowledge 

channel for the Chilean mining ministry.  In addition to its geological expertise, The 

Sernageomin also has an environmental management unit that reviews environmental 

impact assessments and conducts environmental audits on mining companies operating 

in Chile.452 The unit undertook 55 such audits in its first year of operation.453 According 

to the latest Resource Governance Index (RGI), Chile has one of the best managed 

mineral regimes in the world.454  As a top copper producing country, its experience may 

be instructive for Zambia. 

A specialized agency of this order can go a long way in creating the necessary 

knowledge channels that are necessary for the effective negotiation of mining deals. A 

“Technical Committee” like the one envisaged by the Zambian mining statute does not 

resolve the problem.  As established in chapter three, there are no requirements for the 

qualifications or composition of this committee.  

Ideally, the specialized body proposed here should be a multidisciplinary team of 

geological, financial, environmental, and legal experts. The ministry of mines can adopt 

a proactive approach to the staffing of the agency. For instance, exchange training 

programs that second staff members to consulting companies or analogous government 

                                                
451 http://www.sernageomin.cl/sernageomin.php. 
452 Id.  
453 Id. 
454 See Revenue Watch, supra note 448.  
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agencies can be utilized. The use of scholarship and fellowship schemes that bond 

sponsored employees to the agency is also a viable option. The government can also 

leverage its relationship with donor countries and investors to fund the creation of such 

an agency until such a time that the agency can function independently.  

A critical point about an agency of this nature is that it must of course, be autonomous. 

All the technical competence in the world is of little utility if agency decisions can be 

overrun by politicians.  

(ii) Regional Integration: a Supra-regional Mining Task force 

As host to a significant portion of the world’s known mineral reserves, the opportunities 

for synergetic mineral management cooperation in the Southern African region are 

immense.  Despite the opportunity for collaboration, efforts to regionally integrate have 

not been effective and the region, notwithstanding some cosmetic integration, is largely 

disconnected.  In the main, the Southern African mining sector is operating below 

capacity and is fraught with a shortage of expertise, a lack of technological capacity, 

and weak regulation.  Pulling the region’s resources together can create the shared 

expertise that is necessary to fully exploit the region’s mineral wealth.  

The framework for cooperation is in fact already in place.  The Southern African 

Development Community (SADC) was created in 1992, and its goals include the 

evolution of common institutions, the achievement of “complementarity between 

national and regional strategies and programs” and the sustainable use of natural 
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resources.455 One of the proposed means to achieve these objectives is the “creation of 

appropriate institutions and mechanisms for the mobilization of requisite resources.”456    

In the year 2000, SADC enacted a protocol on mining in which the “importance of a 

comprehensive regional strategy and plan for the development of the mining sector” 

was recognized.457  SADC’s general objectives as well as the objectives enumerated in 

the protocol are all compatible with the formation of a supra-regional mining task force. 

More than just a research center or policy institute, what is envisaged by this work is a 

technical agency with the capacity to undertake geological studies, conduct 

environmental assessments, and review mining license applications and mining 

contracts. While the African Minerals Development Center is a good start (it’s mission 

is to “work with member states and their national and regional organizations to promote 

the transformative role of mineral resources in the development of the continent through 

increased economic and social linkages”458), the type of agency envisaged here is one 

that can give technical support to countries negotiating mining deals. 

There have been some positive developments in this area. The African Minerals Geo-

Science Initiative, a derivative of the World Bank’s Billion dollar map project, is an 

ambitious project to map the continent’s resources and arrange them in a public 

database. This initiative recognizes the indispensability of geological knowledge to a 

nation’s ability to accelerate and reduce exploration costs, increase resource assessment 

                                                
455 The Treaty of the Southern African Development Community, 1992 at article 5 (1).  
456 Id at article 5 (2) (c). 
457 Preamble of the Protocol of Mining in the Southern African Development Community, 1997.  
458 African Minerals Development Centre, UNITED NATIONS ECONOMIC COMMISSION FOR AFRICA, 
http://www.uneca.org/amdc. 
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capacity and increase transparency. The initiative is still fairly new and whether it 

proves viable remains to be seen. If successful, it will be a good example of resource 

management integration and will hopefully revitalize the continent’s commitment to 

economic integration and the harmonization of trade laws.  

(iii)Bi-lateral Cooperation & Professional Exchange 

To further bridge the knowledge gaps, the Zambian government must seek out bilateral 

partnerships and professional exchanges with other mining economies that have similar 

mining landscapes but significantly more effective knowledge channels. The 

importance of these types of partnerships cannot be overstated.  This kind of 

collaboration can facilitate scientific and technical cooperation as well as strategic 

reciprocal visits that allow mineral managers in Zambia to learn from the experiences 

of other more successful mineral regimes.  

Chile for example, is a top copper producer that performs significantly better than 

Zambia and it is therefore surprising that the Zambian government has not pursued 

bilateral cooperation. What is interesting is that Zambia and Chile do have a long history 

of cooperation in the copper mining arena with Chile having played an advisory role 

during the nationalization project of 1968.459  Moreover in June 1967, the four biggest 

copper producing countries at the time (Chile, Zambia, Congo and Peru) came together 

to strategize the formation of a “price-and-quota-fixing copper cartel” to shield 

themselves from the copper price fluctuations that were hurting their economies.460  

                                                
459See Kofi Annan, supra note 46.   
460 Zambia: Toward Stability for Copper, TIME, June 16, 1967. 
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They created the Inter-governmental Council of Copper Exporting Countries (CIPEC), 

an unmistakable equivalent to the Organization of Petroleum Exporting Countries 

(OPEC).  In 1975, Indonesia, Australia, Papa New Guinea, and the former Yugoslavia 

joined the organization.461  Ultimately, the organization failed in its attempt to control 

the price of copper because it did not have a controlling share of the world’s copper, 

and it dissolved in 1988.462 

Despite CIPEC’s failure, it would still be a very useful exercise for the Zambian 

government to explore the knowledge channels of comparatively more successful 

copper mining regimes. This bilateral cross-pollination is something that successful 

mining regimes routinely do. For example recognizing that there is “potential for 

information sharing” that “spur[s] further development of geoscience [and] technical 

capabilities of mutual interest,” Chile and South Australia recently signed a bilateral 

partnership agreement.  463 Unfortunately there is not any evidence that Zambia is 

seeking out the type of partnerships envisaged here. 

(iv) Procurement of legal aid   

There have been a proliferation of international and multilateral institutions that provide 

cross-border legal assistance to resource rich nations negotiating extractive deals. For 

instance in 2012, the World Bank announced the creation of a trust fund to cater to the 

legal aspects of the extractive industries of resource rich African States.464 So too the 

                                                
461 Karen Mingst, Cooperation or Illusion: An Examination of the Intergovernmental Council of Copper 
Exporting Countries, 30:2 INT'L ORG. (1976). 
462 BERNHARD VENEMA & HANS VAN DEN. BREEMER, TOWARDS NEGOTIATED CO-MANAGEMENT OF 
NATURAL RESOURCES IN AFRICA (1999).  
463 GOVERNMENT OF SOUTHERN AUSTRALIA., COLLABORATION WITH SERNAGEOMIN  (2013). 
464 Press Release, World Bank, October 5, 2012.   
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African Legal Support Facility which operates under the auspices of the African 

Development Bank has as its stated aim the provision of “assistance to African countries 

to strengthen their legal expertise and negotiating capacity in natural resources and 

extractive industries.”465 Other similar interventions exist. While these interventions are 

limited (focusing only on legal support which is just a small component of the 

knowledge gap) they are still useful.  

 
Unfortunately it appears that there is a general reluctance on the part of many African 

governments to use these services. As noted at a workshop on contract negotiation 

support for African Countries hosted by the Columbia Center on Sustainable 

International Investment, there is a “[R]reluctance to accept external support due to 

issues of national sovereignty, confidentiality, and trust.”466  Respondents noted that 

“on occasion where external advisors are retained, their ability to provide advice can be 

subverted” because often “a particular ministry already has its “trusted advisors” and 

prefers to keep [these] rather than seek new external assistance.”467  

 
If the culture of secrecy that pervades the extractive industries does not change, these 

legal support institutions are unlikely to make any discernible inroads. While Zambia 

has signed on to the African Legal Support Facility, it is not clear that any assistance 

has been sought from the facility. As we saw in chapter four, the extractive contracting 

                                                
465 Agreement for the Establishment of the African Legal Support Facility, 
http://www.afdb.org/fileadmin/uploads/afdb/Documents/Legal-
Documents/Agreement%20for%20the%20Establishment%20of%20the%20African%20Legal%20Supp
ort%20Facility%20(ALSF).pdf. 
466 VALE COLUMBIA CTR. ON SUSTAINABLE INT'L INV. & HUMBOLDT-VIADRINA SCHOOL OF 
GOVERNANCE, BACKGROUND PAPER: SECOND WORKSHOP ON CONTRACT NEGOTIATION SUPPORT FOR 
DEVELOPING HOST COUNTRIES 9-10 (2012). 
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scene is one of heavily vested and sectoral interests; it is a world in which the “best 

deal” in objective terms, may not necessarily serve the short-term interests of the deal 

makers. There is a reason why extractive contracts are often kept beyond the purview 

of public scrutiny, and in these situations, the offer of free legal advice may not be a 

sufficient enough motivation to open the books to outside censure. 

 
(v) Participation in the Knowledge Economy 

 
Ultimately, the long-term solution to Zambia’s knowledge asymmetry problems is an 

increased participation in the knowledge economy.  Consider that as far back as 1996, 

50% of gross domestic product in OECD economies was estimated to be knowledge 

based.468  The mining industry is quickly transforming from a “low-innovation industry” 

to one that is increasingly technologically complex.469 Indeed, knowledge gains are 

increasing the productivity and performance of this traditional sector of production and 

countries that invest in research and development are reaping the spoils.  Developed 

economies “are increasingly based on knowledge and information [and] [k]nowledge is 

now recognized as the driver of productivity and economic growth, leading to a new 

focus on the role of information, technology, and learning in economic performance.”470  

In 1999, a World Bank econometric study compared the GDP per capita growth profiles 

of the Republic of Korea and Ghana over a 50 year period and found that almost two 

thirds of the economic differences between the two countries was attributable to 

                                                
468 ORGANIZATION FOR ECONOMIC COOPERATION AND DEVELOPMENT, THE KNOWLEDGE BASED 
ECONOMY, (1996). 
469 David Humphrey, Mining in the Knowledge Based Economy, 16:3 MINERALS & ENERGY RAW 
MATERIALS REPORT (2001). 
470 Id at 3. 
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knowledge and not capital or labor.471  While the gross domestic capital of some African 

countries (including Zambia’s) has been increasing at the dramatic rate of 6-8% each 

year, levels of growth that are unparalleled in many developed countries, “a lack of  

research capacity is threatening to reel back that economic growth”.472 This is 

particularly worrying when one considers the fact that knowledge gains in metallurgical 

innovation, geological mapping, and mineral processing determine the fate of a mining 

economy.   

Successful mining jurisdictions owe a large measure of their success to their knowledge 

capabilities. The Australian government heavily funds R & D through institutions like 

Australia Geoscience, the Commonwealth Scientific and Industrial Research 

Organization, and the Cooperative Research Center housed in the Department of 

Innovation. The Canadian equivalent is the Canada Mining Innovation Council.  South 

Africa is providing regional leadership through Mintek, a leading R & D institution 

“specializing in mineral processing, extractive metallurgy and related areas.”473  

The relevance of this is that the knowledge gap is widening. Technological 

advancements are fast improving mining processes and increasing productivity across 

the three core areas of the mining industry, namely, exploration, extraction and 

processing.474 Mineral exploration will become increasingly difficult as the outcropped 

surface deposits which are easier to discover diminish.475    When it comes to extraction, 

                                                
471 WORLD BANK, WORLD DEVELOPMENT REPORT 1998-99, (1999). 
472 Lack of Science Capacity Threatens Africa’s Development, SCI DEV NET, November 2, 2012. 
473 Corporate Profile, MINTEK, http://www.mintek.co.za/corporate-profile/corporate-information. 
474 See David Humphrey supra note 469.  
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the equipment and techniques used to drill, blast, excavate, cut, load, and hail are getting 

increasingly sophisticated.476 And as noted in chapter three, one of the major drawbacks 

of Zambia’s copper industry is that it is an enclave economy that does not source mining 

inputs locally.477As extractive equipment continues to advance technologically, the 

inability of local manufacturers to keep pace will diminish even further. Despite the 

professed commitment to R& D in its mineral development policy, Zambia has not 

developed the framework to address the technological and skill shortages that keep it 

lagging far behind other top copper producers like Chile and Australia.  

 
b. Revenue Collection 

 
As was established in chapter three, knowledge asymmetry creates significant 

challenges for the collection of revenue. This section proceeds to examine some of the 

strategies that can address some of these difficulties.  

A multilateral Problem  

To recap, Zambia’s copper tax base is slowly being eroded by the knowledge 

asymmetries that allow aggressive tax planning practices to flourish largely unchecked.  

Unfortunately, the country cannot resolve these asymmetries on its own. Until there is 

multi-lateral action on transfer pricing and other such practices, the ZRA’s failure to 

effectively assess and collect tax will continue largely unabated. The knowledge 

asymmetries that make it impossible for the government to effectively tax the mining 

                                                
476 Id.  
477See International Study Group Bulletin No. 2, supra note 240.   



 

173 

sector are perpetuated by transnational arrangements that are beyond the purview of 

national governments acting alone. These arrangements constitute a failure of the 

international tax system and as such, targeting the companies that benefit from this 

malfunction without targeting the policies that perpetuate it is of limited value. 

The barricade of secrecy that characterizes tax havens, sham companies, and integrated 

multi-national companies is one that is impenetrable to a national tax authority like the 

ZRA. While no region is immune to the effects of tax evasion, the developing world is 

especially vulnerable because of the capacity issues that plague their revenue 

authorities.  While the pervasive tax fraud plaguing Africa’s extractive sector has been 

recognized by the G20 (which in 2010 recognized the need for measures “that counter 

the erosion of developing countries tax bases”)478, very little corrective action has been 

taken.479  Current remedial initiatives include the Global Forum on Transparency and 

Exchange of Information for Tax Purposes, which is advocating for international 

standards on the issue as well as the execution of information exchange agreements 

between developing countries and their OECD counterparts.480 The African Tax 

Administration Forum (ATAF) whose stated goal is to “provide a platform to improve 

the performance of tax administration in Africa” is also trying to provide some regional 

leadership, albeit with limited impact.481  

                                                
478 G20 Multi-year action plan on development (Annex II), (2010). 
479CANNES SUMMIT FINAL DECLARATION—BUILDING OUR COMMON FUTURE: RENEWED COLLECTIVE 
ACTION FOR THE BENEFIT OF ALL, TACKLING TAX HAVENS AND NON-COOPERATIVE JURISDICTIONS 
(2011).  
480 OECD, AGREEMENT ON EXCHANGE OF INFORMATION ON TAX MATTERS, 
http://www.oecd.org/ctp/harmful/2082215. 
481The African Tax Administration Forum, http://www.ataftax.net/en/about.html. 
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The OECD’s committee on Fiscal Affairs (CFC), the main architect and custodian of 

the international tax regime recently embarked on a 30 month program to address 

revenue base erosion and profit shifting, a program it calls “a turning point in the history 

of international cooperation on taxations”.482 The CFC hopes to begin doing this by 

resuscitating the defunct Harmful Tax Practices forum (HTP) which was disrupted by 

the United States refusal to participate (after a domestic change in tax policy).483 In 

2013, the OECD recommitted itself to the pursuit of fiscal transparency—including the 

transparency of beneficial ownership and the mandatory exchange of tax data.484   

Despite these initiatives, there is still a lack of international political will to strengthen 

disclosure requirements. In fact in 2009, the OECD closed it’s off shore haven list 

stating that all of its jurisdictions had complied with international reporting standards, 

even though it neglected to address the inadequacy of the reporting standards.485  A 

survey by The Economist Magazine found that OECD countries still facilitate tax 

evasion within their jurisdictions, adding that the only way to combat tax fraud is 

transparency—“which boils down to collecting more information and sharing it better” 

and ensuring that “information about the true “beneficial” owners of companies is 

                                                
482 OECD: MINISTERIAL COUNCIL, BRINGING THE INTERNATIONAL TAX RULES INTO THE 21ST 
CENTURY: UPDATE ON BEPS, EXCHANGE OF INFORMATION, AND THE TAX AND DEVELOPMENT 
PROGRAMME (2014). 
483 Id at 8. 
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GOVERNORS (2013). 
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collected, kept up-to-date and made more readily available to investigators in cases of 

suspected wrongdoing.”486  

As seen in chapter three, Switzerland which is a commodity hub (approximately 60% 

of the world’s metals and minerals are traded in Switzerland), is complicit by not 

requiring more stringent reporting and disclosure standards.487 Without a multi-lateral 

intervention that makes it mandatory for countries to declare beneficial ownership, it 

will remain impossible for governments and revenue authorities like the ZRA to 

ascertain the legality of financial transfers. 

While the arms-length principal is internationally accepted, without multilateral 

cooperation, it is very difficult if not impossible for individual governments to enforce 

it. As the African Progress Panel notes: 

If Africa is to enforce the “arm’s-length” principle, tax cooperation must be 
strengthened. This implies not just more dialogue between tax authorities, but 
also an expanded role for regional development banks, multilateral development 
banks and aid agencies in building technical capacity for effective 
enforcement.488 

 

 

 

Monitoring the Mineral Value Chain  
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Notwithstanding the trans-jurisdictional challenges that require multi-lateral solutions, 

there are some definite steps that the government can take to improve the knowledge 

channels of the ZRA. To recap from chapter three; the royalty rate payable by mining 

companies is a percentage of the norm value of base metals produced, while corporate 

tax is a percentage of profit.  Simply put, tax is assessed on production and profits. 

However as previously established, neither the ZRA nor any other government agency 

has an accurate picture of copper output. Moreover, the declaration outputs of mining 

companies are not independently verified.489 Without accurate information on 

production output and the profit margins of the mines, revenue collection will continue 

to be a challenge.  

In early 2014, the Zambia Revenue Authority (with the financial assistance of a 

Norwegian grant) set up the Mineral Value Chain Monitoring project (MVCMP) to 

independently assess and verify the levels of production in Zambian mines as well as to 

develop a mechanism for the monitoring of mineral exports.490   The stated goal of the 

project is to “design and develop a multi-purpose and multi-stakeholder scheme for 

monitoring the country’s mineral resources throughout the value chain.” 

The six objectives of the Project are:491 

                                                
489 CSO Caught in a Web of False Copper Reporting, LUSAKA TIMES, Feb. 10, 2015 at available 
athttp://www.lusakatimes.com/2015/02/10/cso-caught-web-false-copper-reporting/ (last visited Feb. 17, 
2015). 
490 ZRA Forges Partnership to Monitor Tax Compliance By Mining Firms, ZNBC, Feb. 5, 2015 
at available at http://www.znbc.co.zm/?p=7005 (last visited Feb. 17, 2015). 
491 Reproduced from the AGREEMENT BETWEEN THE NORWEGIAN MINISTRY OF FOREIGN AFFAIRS AND 
THE GOVERNMENT OF THE REPUBLIC OF ZAMBIA ACTING THOUGH THE MINISTRY OF FINANCE, 
REGARDING DEVELOPMENT COOPERATION CONCERNING THE MINERALS VALUE CHAIN MONITORING 
PROJECT, 2 (2014). 
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(i) Monitoring production, costs, sales and revenues of minerals produced in 

Zambia in a reliable and independently verifiable way. 

(ii) Centrally meeting the reporting obligations of mining companies to 

Government of Zambia (GRZ) oversight institutions in a sustainable way. 

(iii) Enabling ZRA to fulfill its regulatory requirements of verifying the accuracy 

of mining tax returns and improving the ZRA’s capabilities of stimulating 

tax revenues. 

(iv) Providing a central source of credible and consistent information on mining 

value chain activities in Zambia. 

(v) Eliminating or, at the very least, reducing the knowledge asymmetry in 

mining industry practices between mining companies and the various 

oversight agencies, in particular ZRA. 

(vi) Working towards enhancing the minerals sector economic contribution in 

Zambia. 

 

Given the critical need for an organ such as this, it is a development that is highly 

welcome. However apart from the signed agreement establishing the MVCMP, no other 

public information on this body and its operations exist. Asides from the fact that the 

organ will operate as a unit of the ZRA, there is no further information on the 

composition, operation and leadership of this body. It cannot be independently 

established for instance, what the precise parameters of this project are, how its 

functions will be carried out, how the information obtained by the project will be used,  
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what resources and expertise are available to it, who the project is accountable to, and 

who staffs the project.  

Certain risks are inherent in a project like the MVCMP. First, in order to function 

effectively, the MVCMP must be integrated with other relevant government organs. As 

was noted in the agreement itself:  

Any shortcomings in collaboration will render the project sub-optimal as the 
institutions will [not] have a uniform approach to mineral monitoring and 
information dissemination resulting in different information [being] 
reported.”492 

 
Another big risk is that of sustainability. Beyond the $10 million start-up grant from 

Norway, the Zambian government must continue to make the substantial capital 

investments necessary for the continued functioning of the MVCMP. Sufficient 

budgetary allocation to the MVCMP will not be a priority unless the government 

understands how much the knowledge gaps this unit is designed to correct are costing 

the economy. A lack of capital investment will lead to equipment obsolescence as well 

as the failure to recruit or retain the expertise that is necessary for continued operations 

of the MVCMP.  

Moreover a lack of transparency and information sharing also threatens the long-term 

success of this project, subjecting it to the agency costs discussed in Chapter four. From 

industry statements it appears that the MVCMP has already began its operations. 

However the results of its work have not been publicly discussed by the government.  

According to the Chamber of Mines, mining companies have complied with the first 
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MVCMP assessment and the findings of the audit are yet to be shared.493   Moreover 

while the government began a procurement and tender process for the equipment and 

operations of the MVCMP as early as June 2015, no information has been disseminated 

on the outcome of that process or on the progress made in establishing the unit.  

The MVCMP is critical to the reduction of the asymmetrical disadvantages caused by 

the knowledge gaps identified in this work.  With adequate budget allocation, 

transparency, as well as effective collaboration with other related organs and 

institutions, the ZRA can ensure that the unit does not go the way of other defunct 

regulatory agencies.  What is certain is that without a solid implementation framework 

in place, projects like the MVCMP, while commendable in principal, will do very little 

to address the knowledge asymmetry that impedes the work of the ZRA.  

3. The Principal Agent Problem 
  
It was established in chapter three that the principal-agent problem arises where one 

party (the agent) is appointed to act on behalf of another (the principal).  We also saw 

that without an alignment of principal-agent interest and without the curtailing of the 

agents free reign, the agent lacks the necessary incentive to act in the best interests of 

the principal and that this can lead to moral hazard; the proclivity to act incompetently, 

irresponsibly or recklessly. This proclivity is the cost attached to the agency. The chief 

normative claim of chapter three was that Zambia’s mining law should be designed with 

this agency cost in mind, and to the extent that the law is able to superintend the agent, 
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it succeeds. What now follows is a discussion of some strategies that can be adopted to 

address the agency costs identified in chapter three. As was the case with knowledge 

asymmetry, we will look at deal-making and enforcement in turn.  

a. Deal-Making  
 

(ii) Removal of Discretionary Authority 

At the deal-making stage of copper mining projects, the most effective way to curtail 

the principal-agent problem is to curtail discretion. As chapter four established, the 

granting of mining rights in Zambia occurs either after the successful application for a 

mining right, or the placing of a successful bid.  The minister’s discretion in both 

processes is excessive; her office is empowered to unilaterally select committees that 

review mining license applications and select successful bids. The discretionary powers 

that vest in the minister, and by extension the committees, must be transferred to a 

specialized and autonomous reviewing agency. Moreover, the decisions of that agency 

must be binding and not elective.  

As far as environmental management decisions go, the law must prohibit the minister 

or any other government official or organ from interfering with the decisions of the 

Environmental Management Agency. Moreover the law as far as it relates to mining in 

national parks must be revised. Until such time that the relevant capacity to determine 

and evaluate the ecological impacts of mining activity in national parks is obtained, 

mining activities in these areas should be temporarily banned.  

(iii) Restraining the Agent: Tackling Opacity  
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In addition to removing discretion, the law must also provide more stringent supervision 

of the agent. Since increased supervision limits agency mischief, a law that does not 

provide for agent supervision is failing in its supervisory function. An obvious but 

significant way in which the law can monitor the agent is by making transparency 

mandatory. As seen in chapter four, opacity has long been a staple of deal making in the 

mining industry.  Historically, agreements between the Zambian government and the 

mining companies have not been publicly available and the negotiations that precede 

these transactions are often kept secret. As previous chapters explained, the 

controversial development agreements signed during the privatization of the 1990s were 

kept hidden for over a decade and only entered the public domain through a leak.  

The Extractive Industry Transparency Initiative (EITI) has provided global leadership 

in enhancing transparency in the extractive industries.494 The EITI evolved from the 

“Publish What You Pay” campaign into a reporting process that reconciles company 

payments with government revenues.495   11 African countries are fully EITI compliant 

while 7 others, including Zambia, have attained EITI candidacy.496 The fact that the 

largest mining and oil companies support the EITI process is demonstrative of the fact 

that extractive companies can be engaged as collaborative partners for mutual benefit.497  

Indeed, the respective interests of these ostensibly antagonistic partners need not be 

mutually exclusive; it is in the government’s best interests that extractive companies are 

profitable and likewise it is in the interests of extractive companies that the host 
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economy reap discernible benefits from their investment, and further that there is local 

buy-in because local antagonism and resource nationalist sentiments can and do hamper 

operations.  

While Zambia’s decision to become EITI compliant is definitely commendable, many 

gaps still remain. For instance, the main determinant of EITI compliance is that the 

government publish extractive industry revenues and all material payments it receives 

from extractive companies. While this is a good start, it does not go far enough.  For 

instance there is no requirement that the government publish mining agreements. While 

compliance with EITI standards has spawned this level of openness in some countries, 

this has not been true for Zambia. The impact of secrecy on moral hazard is immense.  

When mineral transacting is not transparent, glaring irregularities remain undetected 

and this lack of accountability entrenches the impunity that is the touchstone of moral 

hazard. Moreover EITI compliance is merely voluntary and the standards imposed by 

the process do not have the force of law. Subsequent governments may simply decide 

not to be compliant and in such a case, the EITI governing body has no recourse. 

Moreover if Zambia to reap the benefits of evolving transparency standards worldwide, 

it needs to establish its own transparency infrastructure. In July of 2010 for instance, the 

United States Congress passed the groundbreaking Dodd–Frank Wall Street Reform and 

Consumer Protection Act. Of significance to Zambia and the African extractive industry 

in general is section 1504 of the Act which mandates the disclosure of “any payment 

made by the resource extraction issuer, a subsidiary of the resource extraction issuer, or 

an entity under the control of the resource extraction issuer to a foreign government 
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…for the purposes of the commercial development of oil, natural gas, or minerals.” In 

order to be in compliant with the legislation, extractive companies are required to file 

annual reports with the United States Security Exchange Commission (USSEC), and 

those reports must disclose all payments to a foreign government that exceed 

US$100,000.”498 The European Union has also adopted similar legislation.499 

This is significant because the US SEC and the securities exchanges of the European 

Union account for a majority of extractive industry capitalization. Many oil and mining 

companies are registered with these security exchanges and therefore such stringent 

reporting standards are bound to go a long way in capturing the activities of extractive 

companies that induce corruption and patronage in the extractive industries of many 

resource rich African nations.  

However Zambia will only be able to benefit from these significant multi-lateral 

developments if it develops a freedom of information law that empowers members of 

the public request information about the activities of mining companies. It should be 

borne in mind however that even if a freedom of information law is enacted, it will have 

little value if it is not enforced.   Moreover, the information made available under the 

law must be user friendly and accessible.  Indeed, inaccessibility has been the fate of 

many transparency initiatives in other African countries.  For instance some petroleum 

codes that entrench the right of access to information do not provide mechanisms for 

the implementation of this right or a right to appeal against a refusal.500 Moreover there 
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are often no mechanisms to ensure that the information can be consumed by non-experts 

nor is the forum for the release of this information clearly prescribed.501   

Historically, political firmaments have been shifted when civil society and an engaged 

citizenry have applied extreme pressure on the government; “the exposure of policy 

makers to the force of public opinion” can usually be quite effective.502 There have been 

several times in Zambia’s history when public outcry alone has forced the government 

to reverse unpopular decisions. The powerful effect that the unanimous outrage of the 

public can have on a government should never be underestimated.  But in order for this 

to occur, the public has to be well informed. If irresponsible decisions are kept 

concealed, there can be no uproar.  In the Congolese Sicomines venture touched on in 

chapter four, it was severe public pressure that compelled the government to renegotiate 

the terms of the agreement, and the terms of that deal as they exist today are much more 

favorable than what they would have been had the deal been kept secret.   According to 

electoral agency theory, the principal holds the agent accountable at the ballot box. 

However in order for the principal to successfully manage the agency, it must also have 

the tools to hold the agent accountable at intervening periods during the agency because 

irreparable damage may have already occurred by the time the opportunity to “throw 

out the rascals” comes about.503 

 
(iv) Increasing parliamentary oversight  

                                                
501 Id. 
502 Id. at 71. 
503 “Throw out the rascals” is a colloquial phrase used in politics to denote the actions the citizens must 
take when elected officials have proven themselves to be incompetent or corrupt.  



 

185 

Another way to counter the principal-agent problem in Zambia’s copper mining deal-

making is through cross-agent supervision. While the government as a whole (the 

executive, judiciary, and parliament) are all collective agents of the people, it is the 

executive arm of government that has the primarily responsibility of mineral 

management.  Previously in this work, when reference has been made to “the 

government”, the term has been referring to that managerial branch of government that 

has the day to day responsibility of administering the affairs of the state, this was 

clarified as a caveat in chapter four.   This section takes a broader view of government 

and investigates how parliament—itself an agent of the people (and arguably an agent 

with a closer nexus to the people because of its representative character), can play a 

greater supervisory and regulatory role during the deal-making and revenue collection 

legs of copper mining transactions. It will be argued that under the current set up, 

parliament plays too small a role in monitoring the executive’s management of mineral 

resources and that this is a missed opportunity to address the principal-agent problem 

and enhance the performance of the executive.   

The three core functions of parliament—oversight, law-making, and representation are 

all well suited to the supervision of the mining regulatory regime. Using its oversight 

function, parliament can commission inquiries and investigations into the government’s 

mineral management policy. Parliament can also monitor regulatory agencies and 

ensure that their functions are effectively being carried out.  The Zambian parliament 

already has inbuilt processes that can facilitate this kind of oversight: question and 

answer sessions, sector-specific committees that include mining, parliamentary debates, 

the ability to request documentation, as well as an Auditor General’s office.  In fact, the 
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Auditor General’s office has been quite effective in exposing discrepancies in other 

government sectors and it would be particularly useful if parliament directed the Auditor 

General’s office to conduct an audit on the operations of the mining sector.   

As alluded to earlier, the Zambian parliament uses a committee system and these 

committees are sector specific. The rational of these committees is “to conduct 

surveillance on defined areas of Government administration and [ensure] that the 

Executive is accountable to Parliament”.504  They also enable “Parliament to probe into 

any maladministration and make recommendations for improvement.”505 Consequently, 

the committee system provides an ideal framework for parliamentary oversight over the 

mineral management program. As things stand, the mines and minerals development 

sector is subsumed into the Committee of Economic Affairs and Labor which also 

covers Finance and National Planning, Commerce Trade and Industry, and Labor and 

Social Security. With such a wide portfolio, it is unlikely that sufficient attention is 

being paid to the mining sector. It may be worth isolating the sector and appointing a 

committee that can deal exclusively with mineral management oversight.  

Using its legislative function, parliament can spearhead the legal reform that is 

necessary to curtail discretion in existing mineral management legislation and create 

legally and financially autonomous agencies to implement the strategies discussed 

above.  In addition to Parliament’s oversight and legislative functions, its representative 

function is of particular importance as well.   A blight on Zambia’s mineral management 

                                                
504 THE ZAMBIAN PARLIAMENT, COMMITTEE SYSTEM (2006). 
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landscape is that it is not participatory. There is no forum in which those citizens most 

affected by mining initiatives can be heard and engaged. There are no feedback loops 

that mandate the solicitation of local opinion prior to the taking of mining rights 

decisions.  Therefore in the Kalungwi mining project for example, no input was sought 

from the residents and tourism operators in the area. A mining license was issued 

notwithstanding the fact that for tourism operators, the proposed mine would impact 

their business quite significantly.506  

As noted earlier, of the three arms of government, parliament is the most directly 

representative.  The parliamentarian’s chief function is to represent the interests of his 

or her constituents. It is therefore unacceptable that there are no established channels 

for public participation in mining decisions.  Inbuilt into the mining license application 

processes of several other jurisdictions, is the opportunity for persons potentially 

impacted by the proposed mining project to object or raise concerns. No such 

mechanism exists in Zambia.   

Another reason why parliament is particularly suited to playing a supervisory role in 

mineral management is because it controls the public purse.  The effective employ of 

revenue generated from mining is critical to the long-term economic benefit of mining. 

Botswana’s experience is an excellent example of parliamentary supervision of mineral 

revenues. Speaking of this very thing Festus Mogae, former president of Botswana 

stated:  

                                                
506 See Kellie Leigh, supra note 297 at 25-30. 
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It was agreed between Cabinet and Parliament, that the mineral revenues would 
be used only for capital projects…[T]hese were to be approved by Parliament in 
a National Development Plan. We had five, sometimes six-year rolling National 
Development Plans which were reviewed and updated every three years…[t]his 
way, there was discipline in government expenditure and it minimized waste, 
certainly prevented extravagance on prestige projects. It also minimized or 
helped to minimize corruption. While the government initiated projects, 
determined priorities and responded to national emergencies such as frequent 
droughts, Parliament helped monitor the implementation of agreed policies and 
development priorities.507 

  
As one of the few Southern African countries that has been able to harness its mineral 

wealth for economic transformation, its example must be taken seriously.  Contrast this 

example with the fact that on June 1, 2011, the Zambian government sold its 2.28 stake 

in Lumwana mines to Barick gold for $176 million.508 This was a considerable profit 

considering that the government had purchased the stake for just $30 million six years 

earlier.   In September 2011, there was a change of government and the new minister of 

mines declared that the proceeds from the funds could not be located, stating: 

The money Barrick Gold paid for our 2.28 percent stake is not with us as a 
government. I can safely say it is missing because constant calls I have made for 
a report regarding how the money has been used, or what is remaining have not 
been heeded up to now.509  

The money was ultimately located but with this level of confusion, it is not difficult to 

see why the mining sector is in the shape that it is in. There is an urgent need for 

parliament to perform its oversight function by monitoring the revenue flows from the 

mining industry.   

                                                
507 Festus Mogae, EXTRACTIVES INDUSTRIES AND AFRICA'S DEVELOPMENT: LESSONS FROM BOTSWANA, 
THE AFRICAN DEVELOPMENT BANK'S EMINENT SPEAKERS PROGRAM (2008).  
508 ZCCM-IH’s K850 Billion Proceeds from Sale of 2.28% Stake in Lumwana Mine Gone 
Missing?,LUSAKA TIMES, Nov. 1, 2011. 
509 Id. 
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b. Revenue Collection  
 

Removal of Discretional Authority 

As noted previously, the main challenges faced by the revenue authority have to do with 

knowledge and capacity.  However as chapter four established, there are also principal-

agent problems that center on appointment mechanisms as well as the exercise of 

discretionary authority. So for example, almost half of the key appointments at the ZRA 

are political appointments, and this makes the ZRA susceptible to political interference. 

One way in which the principal-agent problem that exists at the ZRA can be addressed 

is by removing ZRA appointments and terminations from presidential purview, and 

making the managerial autonomy of the ZRA a statutory imperative. The removal of 

discretionary appointments and the positioning of the ZRA beyond the reach of political 

elites can go a long way in addressing the agency costs at the authority.  

c. Conclusion  
 
This chapter has examined possible strategies to address the knowledge asymmetry and 

agency costs that are prominent characteristics of Zambia’s mineral management 

regime. Regarding knowledge asymmetry, it was shown that at the deal-making stage, 

the government must create a specialized mineral rights review agency, solicit 

professional exchange and bilateral sharing with other copper producing countries 

(Chile being an obvious choice), pursue regional cooperation, avail itself of legal aid, 

and begin an earnest engagement with the knowledge economy. At the revenue 
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collection stage, the creation of the MVCMP was noted as a welcome development, 

however the risk of sub-optimal performance was detailed. 

To combat agency costs, it was recommended first and foremost that the agent be 

constrained through the removal of discretion at both the deal-making stage and at the 

revenue collection stage. The reduction of opacity through participation in the EITI 

process as well as the use of parliament as an oversight tool were also discussed.  

So far this work has delineated the two theoretical parameters of this work and has 

suggested some strategies to deal with the problems presented by each. In its final 

chapter, the work turns to Chinese investment in Zambia’s copper mining industry, 

examining that relationship through the lens of the two theoretical paradigms enunciated 

in this work.   
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CHAPTER 6 
 

CHINA AND ZAMBIAN COPPER  

 
1. Introduction  

 
This special considerations chapter reflects on Zambia’s revitalized relationship with 

China and focuses particularly on Chinese investments in the copper mining industry. 

The main point of this chapter is that the influx of Chinese investment into the copper 

mining industry presents a unique opportunity for Zambia to leverage the relationship 

for mutual benefit. For Zambia, this means managing this investment in a way that 

ensures that Chinese participation in the mining industry delivers a net gain to the local 

economy.  

The chapter proceeds as follows; it first gives a brief overview of China’s economic 

interest in Africa, and then sketches its historic relationship with Zambia, showing that 

while the relationship is not new, it has experienced resurgence in the last decade—the 

effects of which have been both positive and turbulent.  After isolating Chinese 

investment in the copper mining sector, the knowledge and agency challenges that 

present themselves in the management of the environment and the enforcement of labor 

standards— two aspects of the relationship that have fermented the most disharmony—

will be examined. The point here will be that while it is the Chinese mining companies 

that often receive the preponderance of blame for labor violations and environmental 

degradation, it is the government of Zambia that has the responsibility to ensure that its 

minerals are being mined in a sustainable and socially responsible fashion.  Following 
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this discussion, the work then proceeds to make the main point of the chapter which is 

that the influx of Chinese investment into the copper mining industry presents a unique 

opportunity for Zambia to leverage the relationship in a way that allows it to correct its 

knowledge based vulnerabilities. Up to this point, Zambia has not done so and given 

China’s diminishing demand for copper, there is a shrinking window in which to 

reframe the relationship.   

2. China in Africa 
 
China’s economic engagement with Africa catapulted from $10.6 billion to a staggering 

$73.3 billion between 2000 and 2007 alone.510 In 2010, China surpassed the United 

States as Africa’s biggest trading partner and in 2012, its trade with Africa reached 

$198.5 Billion.511 Moreover since China now stands as the largest financer of 

infrastructure projects on the continent, the influence of multilateral institutions like the 

World Bank and the IMF is being tested.512  

China’s aggressive economic engagement in Africa is significant in at least three ways.  

First, for the first time in history, African states have an alternative customer for their 

minerals. Historically, mineral rich African nations had little choice but to rely almost 

exclusively on the western market.513 With the advent of China as a key player in the 

natural resource arena, this is no longer the case. This means that for the first time since 

                                                
510 Hany Besada, Yang Wang & John Whalley, China's Growing Economic Activity in Africa, (2008).  
511 8 Facts about China's Investments in Africa, THE BROOKINGS INSTITUTION (2014), 
http://www.brookings.edu/blogs/brookings-now/posts/2014/05/8-facts-about-china-investment-in-africa 
(last visited Jun 28, 2016).  
512 ORGANIZATION FOR ECONOMIC COOPERATION AND DEVELOPMENT, MAPPING SUPPORT FOR 
AFRICA’S INFRASTRUCTURE DEVELOPMENT 6 (2012); See also Ludovica Gazze, China in Africa: An 
Alternative to International Financial Institutions? , 2010.  
513 MARY-FRANÇOISE RENARD, CHINA’S TRADE AND FDI IN AFRICA (2011).  
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the post-cold war era, the West finds itself in an unsolicited battle for influence in 

Africa, except this time, it may just be outclassed.514  

Second, China’s modus operandi in Africa is very different from the traditional western 

style of engagement. In stark contrast with western loans and investments that are 

typically disbursed with “good governance” and “corruption reduction” conditions, 

China pursues a policy of nonintervention in its dealings with Africa and therefore offers 

economic engagement that is free from conditionalities.515  Moreover unlike many of 

their western counterparts, Chinese government officials and businessmen are not 

bound by anti-corruption legislation in their home countries.516  They are therefore, in 

theory at least, free to pay bribes and engage in other under the table dealings if this is 

what is expedient.517 This unconditional engagement that China offers has endeared 

many an African government and allowed the Chinese unparalleled access to the 

continents resources.518  

Third, as noted above China is now gaining an influence that is comparable to the 

Bretton Wood institutions, which prior to the advent of the China factor, were the pied 

pipers of the continent. The significance of this development is better appreciated when 

one considers the case of Zimbabwe. Despite the economic upheaval and stringent 

                                                
514 Charles A. Kupchan The Decline of the West: Why America Must Prepare for the End of Dominance 
THE ATLANTIC, 20 March, 2012;  China’s Xi to Visit Africa as U.S. Frets over Beijing Influence, 
REUTERS, March 9, 2013; Teo Kermeliotis Is the West Losing out to China in Africa? CNN, September 
9, 2011; The West Losing it’s Race for Africa to China, NEW EUROPE ONLINE, 19 July, 2012. 
515 XIAOBING WANG AND ADAM OZANNE, TWO APPROACHES TO AID IN AFRICA: CHINA AND THE WEST 
(2010). 
516 Id. 
517 Id.  
518 Id.  
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sanctions imposed on that country, Zimbabwe has continued to receive an economic 

lifeline in the form of low interest Chinese loans (totaling 1 billion dollars over the last 

5 years) and investments and as a result, has not gone completely under.519  While 

sanctions and economic mismanagement have undoubtedly had a devastating effect on 

that economy, the absence of total economic collapse in Zimbabwe is in large part owed 

to continued Chinese engagement.  

The Bretton Woods’s institutions have long used their lending and sanctioning power 

as powerful leverage to influence and dictate policy on the continent. While these 

institutions are by no means redundant and continue to yield enormous influence on the 

political and economic affairs of the continent, their preeminence is being challenged.   

3. China in Zambia 
 
Even though there has been a resurgence of Chinese interest in Zambia, the relationship 

is not new. The context for bilateral engagement extends as far back as the African 

liberation movements of the 1960s to the 1980s.520 During that time, China participated 

in the training and arming of revolutionary movements in several African countries.521  

Moreover due to the socialist leanings of Zambia and many African countries at that 

time, China was a nation from which these countries drew profound inspiration. 

However the seminal moment in Zambia/China relations was the construction of the 

TAZARA railway between Kapiri Mposhi in Zambia and Dar es Salaam in Tanzania. 

                                                
519 Fraser Nelson Zimbabwe is booming – but its future lies in Chinese hands THE TELEGRAPH, 1 
August, 2013.   
520 Muna Ndulo, Chinese Investments in Africa: A Case Study of Zambia, in CROUCHING TIGER HIDDEN 
DRAGON? AFRICA AND CHINA 139 (2008). 
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The railway which was constructed with Chinese money and expertise, is still in 

operation today and remains a symbol of Zambia/Chinese cooperation.522. In addition 

to TAZARA, another major Chinese initiative in Zambia was the construction of the 

Mulungushi Textile Factory which was made possible by an interest free loan from the 

Chinese government.  

Today, there are an estimated 12,000-15,000 Chinese nationals residing in Zambia, with 

5,897 work permits issued to Chinese nationals in 2013 alone.523 Chinese companies 

investing in Zambia (a combination of private companies and State Owned 

Enterprises—SOE’s), have varied economic interests in mining, manufacturing, 

agriculture, textiles, banking, construction and health care. Despite this diverse 

portfolio, the bulk of Chinese investment in Zambia is concentrated in the copper mining 

industry. China’s prolific growth over the past two decades resulted in an extraordinary 

need for copper and it looked to Zambia—the second largest producer of copper in 

Africa— to fulfil this need.  Indeed, china is now the second largest destination country 

for Zambian copper. 

Chinese Copper Mining Ventures  

China has made a number of strategic investments in Zambia’s copper mining industry, 

as follows: 

Chibuluma Mines plc 

                                                
522 Wang Yi, CARRY FORWARD THE TAZARA SPIRIT IN A JOINT EFFORT TO BUILD A COMMUNITY OF 
SHARED DESTINY MINISTRY OF FOREIGN AFFAIRS OF THE PEOPLE'S REPUBLIC OF CHINA , 
http://www.fmprc.gov.cn/mfa_eng/wjb_663304/wjbz_663308/2461_663310/t1284457.shtml.  
523 HANNAH POSTEL, FOLLOWING THE MONEY: CHINESE LABOR MIGRATION TO ZAMBIA (2015). 
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Chibuluma Mines plc is a modern mechanized underground copper mine that is 85% 

owned by Jinchuan Group Company Limited and 15% by ZCCM-IH plc. Chibuluma is 

currently carrying out extensive exploration work, expected to extend its mine life by 

several years and significantly increase its minable reserves of both cobalt and copper. 

NFC Africa Mining Plc 

NFC Africa Mining plc is owned by ZCCM-IH (15%) and by China Nonferrous Metals 

Company Limited (85%). NFCA has commenced the $832 million development of its 

south east Chambishi ore body that upon completion, will increase copper production 

to 100,000 tons per annum. 

Luanshya Copper Mines Plc 

China Nonferrous Metals Company has an 85% equity stake in Luanshya Copper Mines 

(LCM) plc with the remaining 15% owned by ZCCM-IH.  LCM is one of the oldest 

mines in Southern Africa. It was shut down in 2008 at the height of the global financial 

crisis. CNMC reopened the mine in 2009 after extensive modernization works. In April 

2012, the $368 million Muliashi Copper project was completed. The project extended 

the life of the mine and increased production.  

Chambishi Copper Mine  

Chambishi Copper Mine was obtained by CNMC through an international bid in 1998. 

CNMC also obtained the right to use 41 square kilometers of surface land for a term of 

99 years. The mine, with resources that include 5 million tons of copper and 120,000 

tons of cobalt, and involves a total investment of US$ 160 million, is the first and to 
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date, the largest nonferrous overseas metal mine run by the Chinese government. It has 

been hailed as the project that symbolizes Sino-Africa cooperation. 

4. Effects on the Zambian Economy  
 
As of the year 2015, Chinese investment in Zambia is estimated at 3 billion dollars.524 

Bi-lateral trade between the two countries is estimated to have been increased from a 

mere 108 million in 2000 to $2.8 billion in 2010.525  There is little dispute that Chinese 

investment in Zambia has had many positive benefits on the Zambian economy. Mining 

investments abandoned by previous investors have been taken over by the Chinese, and 

dormant mines have been revitalized with huge capital injections and modernization 

works, saving and creating thousands of jobs in the process.  To illustrate, when the 

NFCA purchased Chambishi mine in 1998, it had been idle for 13 years. Moreover the 

Chambishi mine was acquired at a time when copper prices were at an all-time low, and 

a Canadian investor had cancelled its intended purchase of the mine. Furthermore while 

Zambia lost mining investors during the 2008 financial crisis leading to an 

unemployment crisis on the copper belt, Chinese investment continued to pour in, with 

the Jinchuan Mining Group and the CNMC making key acquisitions in the industry, 

“picking up apparently unattractive assets that Western capital investors lacked the 

courage to pitch for”.526  It is estimated that by April 2009, 30% of Zambia’s mining 
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workforce (approximately 19,000 mineworkers) had been laid off.  In contrast, there 

were no layoffs at CNMC neither was copper production reduced.527 

China has also driven infrastructure development in Zambia through loan financing. In 

2003 for example, the Chinese Export-Import bank lent Zambia $600 million towards 

infrastructure development.528 In August 2014 and June 2015, the Chinese Development 

Bank and the Zambia-China Economic Trade and Corporation Zone (ZCCZ) signed 

loan agreements totaling $59 million.529  The ZCCZ is a multi-facility economic zone, 

the first of its kind, and the first overseas economic and cooperation zone established 

by China in Africa.530 It was established in February 2007 and was jointly inaugurated 

by Zambian president Levy Mwanawassa and his Chinese counterpart—President Hu 

Jintao.  The areas covered by the ZCCZ are Chambishi (within the NFCA mining 

concession) and Lusaka East. The Chambishi ZCCZ covers an area of 11.58 kilometers 

while the Lusaka East portion of the ZCCZ covers an area of 5.7 square kilometers.531 

The focus in Chambishi is the servicing of copper ore and the processing of by-products 

as well as the provision of supporting services to the NFCA mine. In Lusaka East the 

focus is on light industry, manufacturing, research and development, medical services, 

and information technology.532   

                                                
527 Barry Sautman & Yan Hairong, The Wrong Answers to the Wrong Questions: A Response to HRW, 
PAMBAZUKA NEWS, Feb. 2, 2012 
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5. A Turbulent relationship 
 
Despite these positive gains, China’s resurgent relationship with Zambia has not been 

without its challenges. One of the major challenges to the relationship is that it suffered 

intense politicization, particularly in the mid-2000s, right around the time when Chinese 

interest in Zambia was resurging. In the run up to the 2006 presidential election for 

example, the populist opposition political party leader Michael Sata (who later became 

republican president in September 2011) run on an anti-Chinese platform and laced his 

campaign messages with heavy anti-Chinese rhetoric, playing to the growing domestic 

sentiments that the Chinese were crowding out the domestic market, taking local jobs 

and flouting labor and environmental regulations.533  

At one political rally, Sata noted: “They are just flooding the country with human beings 

instead of investment… If we leave them unchecked, we will regret it. We are becoming 

poorer because they are getting our wealth”.534  He later threatened that if elected, he 

would break diplomatic ties with China and establish relations with Taiwan instead.535 

Beijing reacted strongly to this statement, threatening to recall all Chinese investment 

in Zambia if Sata won the election.536  While Michael Sata went on to lose that 

presidential election, he won every parliamentary seat in the urban regions of Lusaka 

and the Copper-belt. 
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Moreover while Michael Sata’s antagonistic position received a lot of international 

media coverage, his views were not entirely representative of public sentiment on the 

ground.  Many local non-governmental bodies and political parties condemned Sata’s 

populist stance while the government defended the country’s relationship with China as 

“good for Zambia”.537 Moreover when Sata eventually won the elections in 2011, he 

radically changed his tone towards the Chinese, undoubtedly due to his increasing 

awareness of how critical Chinese money was to the Zambian economy. Shortly after 

winning the presidency for example, the first official guest he hosted at his state 

residence was the Chinese Ambassador, and speaking at a luncheon he hosted for 

Chinese investors a short while later, he stated in a conciliatory tone  

When we were campaigning, people were complaining about the Chinese and I 
promised that I will sort the Chinese out… [W]e are going to use them to 
develop. We will be in a few days be sending[former] president Kaunda to China 
to renew our acquaintance and say thank you to China for the things they have 
done.538   
 

However while the rhetoric had been toned down, the anti-Chinese sentiments had 

already been quite damaging to relations between Chinese employers and their local 

employees, and as a result, other aspects of Sino-Zambia relations that were already 

turbulent were worsened, resulting in growing tensions and hostilities that in some cases 

escalated into deadly violence.  
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In addition to the politicization discussed above, another aspect of the relationship that 

has been contentious is the issue of labor conditions, particularly mine-worker safety 

and wages. The wages at Chinese owned mining companies are said to be the lowest in 

the industry.539 As a result, labor unrest and protests have been a recurring feature at 

Chinese run mines.  Allegations of a lack of protective gear and safety training for 

mineworkers at Chinese mines have also been made.540 In April 2005, 52 workers were 

killed at the Beijing Research Institute of Mining and Metallurgy (BGRIMM), an 

explosive plant in Chambishi.541 Investigations into the explosion exposed the fact that 

BGRIMM had not provided their workers with the requisite training in the handling of 

explosive materials, neither were they prohibited from using cigarettes, cellular phones 

and lighters while on the job.542   

One of the biggest dents on Sino-Zambia relations relates to fatal incidents that occurred 

at the Chinese owned and operated Collum Coal Mine, a mine that has been notorious 

for safety and labor violations over the years. In October of 2010, 11 mine-workers were 

shot and wounded by their Chinese supervisors after demonstrating against poverty 

wages and poor working conditions.543 At another incident of labor unrest in August of 

2012, a Chinese mine manager was killed by protesting mine workers.544 Eventually, 

the government revoked Collum’s three mining licenses citing health, safety, and 
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environmental concerns, as well as the fact that the mine had failed to pay royalties.545   

In April 2015 however, the Collum Coal Mine was returned to its Chinese owners amid 

reassurances that safety measures would be improved. 546 

The ill managed environmental impact at Chinese mines has been yet another area of 

tension. The Zambian Environmental Management Agency has issued several citations 

against Chinese operated mines and in December 2013, the government prevented a 

Chinese mining company from operating a $832 million project because it failed to 

comply with environmental and labor conditions in its license agreement.547 

Yet another issue of contention is the impact of Chinese goods and services on the 

domestic market. Local traders and manufacturers feel undermined by the anti-

competitive effects of the cheap Chinese imports and services that have flooded the 

domestic market.548  Much of the acrimony stems from the fact that Chinese investment 

is not restricted to capital intensive industries like mining, but that even fairly simple 

business ventures like poultry rearing and the selling of agricultural produce have been 

dominated by the Chinese. 549Along with this is the large quantity of unskilled Chinese 

labor in the country. Many Chinese businesses import labor form China, much to the ire 

of local spectators that expect foreign direct investment to create employment for local 
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workers.550  In October of 2015, the Zambian government banned foreign involvement 

in poultry farming, domestic haulage, block-making and quarrying.551  .  

6. The Knowledge Gaps and Agency Costs   
 
This chapter now turns to look at the two analytical pillars of this work through the 

paradigm of Chinese investment in the copper mining sector.  In the discussion that 

follows, the knowledge asymmetry and agency costs that manifest in the monitoring of 

the labor and environmental practices at Chinese mining firms will be looked at. These 

two areas were selected because the biggest complaints around Chinese mining 

investment revolve around labor standards and environmental degradation. 

The challenges of environmental degradation and mine worker rights are not unique to 

Chinese owned mines but are a shared characteristic among all copper mining 

multinationals in the country. What the preceding chapters and the section that follows 

seek to show is that the primary responsibility for addressing these challenges lie with 

the government and not with investors because as noted elsewhere, “investors are not 

philanthropists driven by a moral code…[but are instead] motivated by profit and 

strategic interests.”552 It is the Zambian government that must ensure that the pursuit of 

profit is carried out in the context of respect for worker’s rights and the protection of 

the environment.  

                                                
550 Laura Miti , Zambia’s Unacceptable Levels of Chinese Unskilled Labour, ZAMBIAN WATCHDOG, 
Apr. 6, 2013. 
551 Zambia Bans Foreigners from Selling Poultry, Quarrying and Block Making, LUSAKA TIMES, Oct. 
21, 2015. 
552See Muna Ndulo, supra note 520. 
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Environmental Degradation  

As earlier noted, a major blight on Chinese investment in Zambia’s copper mining 

industry is the environmental effects of their mining activities.  In December 2013, the 

Zambia Environmental Management Agency (ZEMA) shelved NFC Africa Mining 

Corporation’s $832 million plans to develop the South East Ore Body in the Chambishi 

area.553  An environmental .audit determined that NFCA had not complied with the 

conditions of their license approval, namely the preparation of a resettlement plan for 

the populations affected by the mining project.554 Moreover as noted above, in February 

2013 the government revoked all three licenses belonging to Collum Coal Mine for 

environmental and safety violations.  Moreover a July 2014 audit of the impact of 

mining activities on the environment found Chinese mining companies guilty of 

multiple violations of environmental regulations.555  

a. The Knowledge Gaps  

Estimating the environmental cost of a mining project is a constitutional imperative. 

The Zambian Constitution provides that land must be used in a sustainable manner and 

that the state shall in its use of natural resources, “promote appropriate environmental 

management mechanisms” and “ensure that the environmental standards enforced in 

Zambia are of essential benefit to citizens.”556 The Zambian Environmental 

Management Agency is the principal statutory body responsible for fulfilling the 

                                                
553 See Kathleen Caulderwood, supra note 547. 
554 Id.  
555 REPORT OF THE AUDITOR GENERAL ON THE MANAGEMENT OF ENVIRONMENTAL DEGRADATION 
CAUSED BY MINING ACTIVITIES IN ZAMBIA.(2014). 
556 Section 257 of the Constitution of the Republican Constitution.  
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constitutional imperative discussed above.   The stated aim of ZEMA is to “provide for 

integrated environmental management and the protection and conservation of the 

environment and the sustainable management and use of natural resources.”557 

Unfortunately, ZEMA’s operations are stifled by knowledge deficits. For instance, the 

agency lacks certified laboratories to carry out independent testing of waste water 

effluent and is therefore reliant on the self-reporting of mining companies.558 An audit 

of the agency found the gas and Ph monitoring equipment in a state of disrepair thus 

rendering the agency unable to conduct air and water sampling.559 Here again, the 

agency is reliant on self-reporting that it is unable to independently verify.  

ZEMA also does not have regulations on the management of uranium and lacks the 

expertise to develop these standards.560  This knowledge gap undermines the agency’s 

ability to effectively audit waste rock.561  As a study by the Copper-belt Environment 

project found: 

[E]nvironmental regulation in the mining sector is very 
weak....identification and monitoring of environmental risks resulting 
from mining activities is often inadequate. Much reporting takes the form 
of self-monitoring – for example, companies submit their own 
assessment of their levels of sulphur dioxide emissions. However 
[ZEMA] may not always have the staff, staff time or necessary 
equipment to double-check these assessments.562 
  

                                                
557 See the Environmental Management Act, supra note 382.  
558 Auditor General Report, supra note 555 at ix-v. 
559 Id. at 14. 
560 Id. at 11. 
561 Id at 11. 
562 See Abi Dymond, supra note 119 at 16.  
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When it comes to Chinese mining investments, it is the government of Zambia’s 

responsibility to assess the environmental impact of mining activities,  work with 

mining companies to mitigate that impact, enforce existing environmental regulations, 

and promulgate additional ones if necessary. While the Chinese mining companies have 

a poor reputation when it comes to the environment, they must not bear exclusive blame.   

b. Agency costs  

A persistent theme in this work has been that all the knowledge in the world is of limited 

utility if it is not used. In the present case, while the preponderance of ZEMA’s 

challenges have to do with knowledge and capacity, there are also some serious agency 

costs that arise when the agent chooses not to perform. To imagine that Chinese mining 

companies or indeed any other investor will comply with regulatory standards that are 

not enforced is unrealistic.  While it is undeniable that Chinese owned copper mining 

companies are flouting environmental regulations with near impunity, it behooves one 

to look more closely at the regulator and see what role a lack of enforcement plays.  

An audit of the environmental management agency—ZEMA, unearthed a serious lack 

of diligence in the environmental regulation of the mining industry.563 The audit found 

that even in cases where funding was available, execution was either poor or lacking. 

For instance, three out of four strategic imperatives identified in ZEMA’s Strategic and 

Business Plan for 2007-2011 had not been undertaken despite the fact that funding 

specifically earmarked for this purpose had been delivered to the agency.564 Further, 

                                                
563 Auditor General Report, supra note 555. 
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monitoring equipment purchased by the government to facilitate the establishment of 

certified laboratories as well as to create a countrywide monitoring network to monitor 

effluent and ambient had not been dispatched to the appropriate departments.565  

The audit also found serious enforcement failures in the management of the 

Environmental Protection Fund—a fund created to compensate the government for any 

environmental liabilities that may arise when a mine closes business.566 For example, 

of the US$226,649,973 that was due to be paid into the EPF (during the period under 

review), only US$50,402,334 had been collected leaving the outstanding balance of 

US$176,247, 639 uncollected.567   Notwithstanding the fact that the director of ZEMA 

is empowered to impose penalties on defaulting companies, no such action had been 

taken against non-compliant companies.568 Moreover, the resolution establishing the 

EPF mandates that an external fund manager/s be appointed to manage the EPFs 

investment portfolio.  At the time of review however, no such appointment had been 

made and an engineer with no training or background in investment management was 

serving as the interim fund manager.569   

So too the audit found that the lead, copper, sulphur dioxide, and arsenic emissions of 

many mining companies far exceeded the statutory limits and that ZEMA had not taken 

any steps to penalize the offenders and enforce compliance.570 Moreover two out of five 

large scale copper mining companies failed to remit monthly returns on air emissions 
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for periods ranging from one to three years and this failure had not been dealt with.571 

Rampant noncompliance with various statutory requirements for the management of 

dumps and used oil storage activities as well as extensive violations that were 

precipitating air, surface and ground-water pollution—well beyond acceptable levels, 

were all exposed by the audit.572    

Further, there appeared to be a lack of political will to penalize offenders. On 6 

November 2006 for example, the burst of a pipeline at KCM released affluent into the 

Kafue River and the Mushishima and Chingola streams.573 Even though the enquiry 

conducted by the Environmental Council of Zambia (ZEMA’s predecessor) found KCM 

grossly negligent, their recommendation to prosecute KCM went unheeded. And has 

been noted elsewhere, “the state itself seems to have developed political relationships 

with certain mining houses [which] mean[s] [that] health and safety…and 

environmental regulations can be ignored with impunity.”574 This view was echoed by 

the Supreme Court in Nyasulu v Konkola Copper Mines, a case in which 2000 plaintiffs 

sued the mining giant for the pollution of their water supply.575 The court held that 

KCM—though it had been found guilty by ZEMA, escaped criminal prosecution 

because they were “shielded…by political connections and financial influence, which 

put them beyond the pale of criminal justice.”576  Further, the Supreme Court also 

recognized ZEMA’s vulnerability to political overtures stating that the fact that ZEMA 
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is “not shielded from political control” makes the circumstances of its operations very 

difficult.577  

In the face of such a loose regulatory framework, it is unrealistic to imagine that a profit 

driven investor will comply with regulations that are not enforced. 

Labor 

a. Knowledge Asymmetry 

  
The most tested aspect of the Zambia/China relationship is in the area of worker’s rights. 

A recurrent issue with Chinese mines has been that of the safety of mineworkers. Poor 

ventilation, rock-falls, a shortage of portable drinking water underground,  weak dust 

monitoring, and a lack of personal protective equipment (PPE) for mine-workers is 

prevalent at Chinese mines.578 Moreover the number of safety incidents at Chinese 

operated mines far exceed those at other mines.579 But much like the protection of the 

environment, the government has a duty to unearth these violations and address them. 

The Director of Mines Safety and the Director of Mines are given wide powers under 

the mining statute to inspect mines for non- compliance, to demand compliance if 

lacking, and in the event of non-compliance after demand, recommend the suspension 

of the mining right until compliance is achieved.580   
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However the exercise of this mandate requires that the contravention of these 

irregularities are first discovered. Absent knowledge of the nature and extent of the 

infractions, the provisions that protect the safety and health of mine-workers are 

unachievable.  A 2013 study into the operations of the mines safety department 

uncovered several capacity challenges.581 First, there was a serious issue of 

understaffing. Out of the 33 inspector positions available at the agency, only 13 were 

filled.582 Most of the inspectors were hired only after the explosion at the Chinese owned 

Chambishi mine in 2005.583 Moreover of the inspectors that were available, many were 

unable to effectively carry out their responsibilities because of a lack of training.584 For 

instance the study found that the inspectors had received no formal training in hazard 

identification, human error management, risk management, accident and dangerous 

occurrence investigation policy development, and only ad-hoc or partial training in 

occupational health and hygiene sampling and information management.585 What was 

even more surprising is that the inspectors had received no training on the legislation 

they were recruited to enforce.586 The legislation had not even been distributed to 

inspectors.587   

In light of these serious knowledge gaps, it is unsurprising that health and safety 

violations are rampant at Chinese-owned mines. The formulation, monitoring and 
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enforcement of health and safety regulations is singly a government responsibility. Even 

Human Rights Watch who have been exceedingly critical of Chinese practices at 

Zambian copper mines acknowledge that while 

They [the Chinese] remain in routine violation of Zambian and international law 
and perform considerably worse from a labor standpoint than their competitors 
from other multinationals in Zambia’s copper industry… The Chinese-run 
copper mining companies have taken advantage of the ineffectual Mines Safety 
Department and…Labor Ministry…588 

 

b. Agency Costs 

 
The potential for agency costs in the Sino-Zambia relationship is particularly 

pronounced because China does not have the equivalent of a Foreign Corrupt Practices 

Act and as such, corrupt practices of Chinese companies abroad are not prohibited or 

monitored by the state. It has been argued moreover that bribery is deeply entrenched 

in Chinese business culture.589  

When it comes to worker’s rights, there are indications that agency costs are immense. 

Existing labor regulations are not enforced, partly due to a lack of capacity, but also due 

to the fact that principal/agent problems abound. In Zambia, allegations that government 

employees responsible for enforcing labor standards are routinely bribed and “in the 

pocket” of Chinese mining companies are rampant.590 Another complaint is that 

employees are frequently bribed to prevent the reporting of accidents caused by 
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violations of safety protocol.591  When it comes to work permits, a study into the 

immigration practices of Chinese companies found that a way around the system is 

frequently found.592  One Chinese manager was quoted as saying: 

Sometimes immigration have accused us of interfering with their operations 
where for example, you are denied a work permit, and instead of pursuing it with 
them, you go around a bit and ask a top Government official. And you find that 
the person you are dealing with is not directly in that Ministry, but it works. So 
it is just identifying who can help us. Most likely we go down to the PS 
[permanent Secretary], even the Minister, within the same Department. But 
sometimes, there has been a diversion where you can even go to the Vice-
President for example. They might see…this is a serious investor, and perhaps 
we need to assist them.593 

 
While the mine workers union of Zambia (MUZ) is the most powerful union in the 

country and unionized mineworkers are well advocated for, as explained in chapter two, 

a large number of mineworkers are casualized and do not have the protections of 

unionization. To facilitate casualization, investors took advantage of a recently 

corrected loophole in the labor legislation. Even though casualization was prima facie 

prohibited by the statute, there was a loophole in that while the wording of the statute 

prohibited employers from employing workers for a period longer than six months 

without engaging them by contract, nothing in the statute prohibited an employer from 

releasing casualized workers at the six months cut off period, rehiring them, and re-

starting the clock.594 In fact, this is precisely what occurred at many Chinese owned 
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mines before the legislation was amended, keeping the vast majority of workers in 

perpetual impermanent employment.595 As one Chinese manager noted: 

The Government has been talking about casualisation for a long time – ‘don't do 
it, no casualisation’. We have even had visits here and Government official 
comes and says, ‘no you are not supposed to engage casual workers’. We have 
had letters being written from the labor Ministry to say, 'you can't do this, you 
are not supposed to be doing such things’. But at the same time, the law is there 
that you can do it… [a]fter all, we are not breaking the law because, there it is. 
That is one way. Then the other way is perception and interpretation of the law’. 
So the laws must be clear so where we have labor laws we must all be able to 
read them and understand them.596 

 
Concluding Thoughts on Knowledge Asymmetry and Agency 

It must be noted here that the government’s poor regulation of Chinese mining 

investment may in part, be deliberate. As observed by Carmody, weak regulation is not 

always a “governance failure” but can actually be “a particular kind of geo-

governmentality involving a degree of under regulation” to stay on the good side of 

investors.597 Whatever the case, the reality is that knowledge asymmetry and agency 

costs feature heavily in Chinese mining investments in Zambia. The challenges that 

these gaps create are invariably blamed on the Chinese. As chapter two established 

however, if copper mining is to be of sustainable and long-term utility, the mineral 

management regime must carefully control and moderate the negative externalities of 

mining. This is the responsibility of the government and not the investor.  
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7. A Wasted Opportunity? 
 
There has been much talk about a mutually beneficial relationship between Zambia and 

China. However there has been less clarification on what that mutual benefit should 

look like for Zambia. China’s investment in Zambia’s copper mining industry has by 

and large not differed from past investment in the sector.  The mining and exporting of 

copper as a raw material in the context of an enclave economy is still very much the 

form of doing business in Zambia’s mining industry.  

As stated elsewhere: 

Economic development is a process of moving from a set of assets based on 
primary products, exploited by unskilled labor, to a set of assets based on 
knowledge [and] exploited by skilled labor. The transformation involves 
attracting capital, human and physical, out of rent seeking, commerce, and 
‘‘agriculture’’ (broadly defined), and into manufacturing, the heart of modern 
economic growth. It is in the manufacturing sector that knowledge-based 
assets… have been nurtured and most intensively used. The greater such assets, 
the easier the shift from primary product production to industrial production (and 
later to the supply of modern services).598 

 
Indeed, Zambia’s copper mining industry is still predominantly primary product based; 

raw copper bars are exported overseas for processing.  Zambia should be looking to 

develop knowledge based assets to manufacture their raw materials into high quality 

goods and services. This transformation is dependent on its ability to attract the capital 

and expertise that can facilitate the shift from primary production to secondary 

production.  
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While the strong Chinese demand for copper that characterized the last decade did create 

a mining boom for Zambia, the reality is that the boom did nothing to improve the 

industries long term prospects. There has been little evidence in Zambia or indeed 

elsewhere on the African continent of investment agreements with China that facilitate 

learning, imitation, and borrowing.599 China itself developed in part because of the 

technology diffusion and skills transfer provisions that were important components of 

investment agreements with foreign entities investing in China. 600 

Coming to knowledge asymmetry, the closing of knowledge gaps requires technology, 

capital, and expertise. Chinese interest in Zambia’s copper mining industry presents an 

excellent opportunity to conclude agreements that can facilitate the transfer of these 

inputs. A Zambia/China mining deal that is mutually beneficial for Zambia is one that 

helps Zambia correct its knowledge-based vulnerabilities. For example, the critical 

importance of the MVMCP to the creation of knowledge channels for the government 

was seen in Chapter four. It was also seen that one of the biggest threats to its 

sustainability is continued capital investment.  Much in the same way that it is 

mandatory for mining companies to contribute to the Environmental Protection Fund, 

the government could also investigate the viability of requiring mandatory contributions 

to the MVMCP, thereby ensuring the sustainability of its operations.  
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The remainder of this chapter examines how a country like Zambia can leverage its 

investment relationship with China in a way that serves the long-term developmental 

objectives of the country’s copper mining industry.   

Leveraging the Relationship  

The core argument of this chapter is that Zambia has not leveraged Chinese interest in 

the copper mining sector effectively. Part of this reluctance may stem from the history 

of state involvement in the mining industry. Since the privatization project of the 1990s, 

state involvement in Zambia’s mining industry has been very limited. With the 

exception of government held minority stakes in most large scale mining ventures, the 

copper mining sector is exclusively in private control. This model of limited state 

involvement was adopted by Zambia as well as several African states due to the shoddy 

legacy of the state managed mining companies that dominated the post-colonial mining 

scene.  Structural adjustment programs pioneered by the World Bank have effectively 

axed the state from the mining industry.  

Under the limited state involvement model brought about by privatization, the 

government’s function is simply to regulate the industry and collect tax.  However the 

promise of privatization (that if a country would just open up their markets and make 

them “attractive” to foreign direct investors, this in turn would spawn economic 

growth), has proved hollow for many countries.  While Zambia has succeeded in 

attracting mining investment, the technology and skills brought in by multi-national 

mining companies have not diffused to local firms and the mining sector continues to 

operate in an enclave. Moreover due to knowledge asymmetry, the state is in the dark 
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about critical issues like production output and the mining footprint on the environment. 

The lack of state involvement in the mining industry perpetuates knowledge asymmetry.  

While this work is by no means advocating a return of the state run mining sector, it 

argues that there is scope for greater state involvement through the use of joint ventures 

aimed at technology and skills transfer. Even the World Bank,  pioneers of the 

privatization process, have had to admit that greater state involvement in the extractive 

sectors is not altogether bad, and that this involvement could ameliorate some of the 

challenges faced by the extractive sectors of developing countries.601  

 
For a government like Zambia, a mining partnership with an investor like China could 

have many benefits, chief of which is the transfer of expertise and technology. As an 

International Financial Corporation (IFC) study found, access to technology is the single 

most important reason motivating international joint venture formation in developing 

countries.602  Out of all respondents interviewed, 73% listed technology as the main 

contribution of the foreign firm to the venture.603 Even if Zambia were to sacrifice short-

term bottom line profitability for knowledge assimilation, such a joint venture would 

still be successful. Indeed, the “success” of a joint venture is not a monolithic concept, 

but one that is determined by partner objectives.604   
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603 ROBERT MILLER ET AL., INTERNATIONAL JOINT VENTURES IN DEVELOPING COUNTRIES: HAPPY 
MARRIAGES? 5-6 (1996).  
604 See AIMIN YAN & YADONG LUO, INTERNATIONAL JOINT VENTURES: THEORY AND PRACTICE 132-154 
(2001).  
 



 

218 

The success of the diamond mining joint venture between the Botswanan Government 

and the Debeers Group of Companies—Debswana, is testament to how measured state 

involvement in mining can bridge knowledge gaps and increase the technical capacity 

of host countries.  When Botswana first began mining diamonds in 1975, it had no 

mineral processing expertise to speak of; diamonds were exported in their raw form and 

sorting and processing occurred in London.605 There is a high price tag attached to 

knowledge deficits in mineral beneficiation since the price difference between raw and 

processed stones is staggering.  By 2012 however, the local capacity to sort and process 

diamonds locally had been built, and Debeers transferred its value addition operations 

to Botswana, essentially transforming Botswana into “a major international center, with 

about $6 billion worth of diamonds expected to flow through the country.”606  

 
It must be noted that this move was not beneficence on Debeers part, but came as a 

result of the more than decade long strategic campaign the country had mounted to 

develop this capacity.607 The diamond processing operation is itself a 50/50 joint 

venture partnership between the government of Botswana and Debeers and is the 

“world’s largest and most sophisticated rough diamond sorting and valuing operation”, 

with the capacity to sort 45 million carats of diamonds per year.608  The 

Botswana/Debeers partnership demonstrates what an effective mineral management 

regime can accomplish. Indeed Botswana’s prolific progress—from one of the poorest 
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countries on the African continent to one of the fastest growing economies in the world, 

can be attributed to its prudent stewardship of its natural resources.  

 
Of course, joint ventures are a risky form of doing business.609 Joint control of an entity 

necessarily entails challenges surrounding the control and management of the 

venture.610 This co-parenting and the complexities that it spawns are one of the biggest 

challenges in joint venture contracting. In public-private joint ventures, the success of 

the joint venture is dependent on the heterogeneity of interest between the government 

partner and the private entity, as well as the government’s respect for the rule of law. 

As we saw in chapter two, the joint venture project between MINDECO and its foreign 

counterparts failed precisely because of the deeply conflicting interests between the 

government and its private partners. 

 
Furthermore, while technology and skills transfer is a big key to reversing the fortunes 

of Zambia’s copper mining industry, it too is quite complex. While the complexities are 

beyond the scope of this work, suffice to say that due to the “tacit” nature of knowledge, 

it is not easily transferrable or even completely quantifiable in many cases.611 Alice 

Amsden in her book “The Rise of the Rest”, shows that while technology transfer was 

necessary for the graduation of the economies she studied, its occurrence was in many 
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cases problematic, and in the cases that it did successfully occur, not without its 

challenges.  

8. Conclusion  
 
The influx of Chinese investment into the copper mining industry presents a unique 

opportunity for Zambia to leverage the relationship in a way that ensures that Chinese 

participation in the mining industry delivers a net gain to the local economy.  

The initial appeal of Chinese interaction with Africa was that it was fundamentally 

different from the western model of engagement on the continent. The latter was based 

on the exploitation of natural resources, and at the bilateral policy level, it was 

characterized by aid. The Afro/Sino relationship was to be a relationship of mutual 

benefit based on trade and not aid.  Many have argued that the relationship between 

Africa and China, and for the purposes of this work between Zambia and China is one-

sided, benefiting only China. However this chapter has shown that rather than being a 

passive passenger in this economic relationship, Zambia has the agency to design an 

economic relationship with China that serves both its economic and social interests. 

While the Zambia/China relationship has been tested, this chapter has argued that it is 

the Zambian government that bears ultimate responsibility for formulating, monitoring, 

and enforcing regulations that ensure that mining activities are conducted in a 

sustainable manner, and in a way that protects the rights of workers.  Indeed, the 

challenges created by the government’s knowledge gaps and the agency costs inherent 

in enforcing regulations is creating a perception problem for Chinese investment which 

if unaddressed, could threaten the long term viability of the relationship. 
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CONCLUSION 
 

This work has developed an explanation for the underperformance of Zambia’s copper 

mining sector grounded in the two analytical tools of knowledge asymmetry and the 

principal-agent problem.  It has argued that these tools give us remarkable insight into 

Zambia’s copper mining regulatory frame-work. 

 
The deep knowledge asymmetries that characterize Zambia’s copper mining industry 

were discussed in chapter three. Using the knowledge asymmetries that exist at the deal-

making and revenue collection legs of copper mining transactions, the chapter described 

the heavy price tag that attaches when there is a failure to obtain the critical knowledge 

that impacts the bargain. In chapter four, it was argued that the the principal-agent 

problem as it finds expression in the public accountability literature, gives us greater 

insight into the inadequacies of the laws that govern copper mining transactions in 

Zambia. 

Possible strategies to deal with the knowledge asymmetry and agency costs that plague 

Zambia’s mineral management regime were examined in chapter five.  For knowledge 

asymmetry, it was shown that at the deal-making stage, the government must create a 

specialized mineral rights review agency, solicit professional exchange and bilateral 

sharing with other copper producing countries, pursue regional cooperation, and begin 

an earnest engagement with the knowledge economy. At the enforcement stage, the 

creation of the MVCMP was noted as a welcome development. 
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To constrain the agent and address agency costs, the removal of discretional authority 

was proposed.  Also explored was the reduction of opacity through participation in the 

EITI process, as well as the use of parliament as an oversight tool. 

 
Finally in chapter five, China’s investment in Zambia’s copper mining industry was 

analyzed through the lens of knowledge asymmetry and the principal-agent dilemma. It 

was argued that the challenges created by the knowledge gaps and the costs of agency 

are creating a perception problem for Chinese investment that if left unaddressed, may 

threaten the long term viability of the Sino-Zambia relationship.  

 
With the future of copper mining in Zambia at the cross-roads, an introspective look at 

the current management of the sector is long overdue. Understanding how knowledge 

asymmetry and the costs of agency impact the copper mineral management regime, is a 

step in that direction.  
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ANNEX 1 
 
 
Data Verification Methods  

Data Type Reliability of the 
Data  

Verification Method  

Statutes  Reliable None  
Case law Reliable  None 
Common law  Reliable—well 

established 
principles of 
contract law and the 
law of agency. 

None  

Contracts/Agreements in 
the public domain 

Reliable  None 

Leaked documents 
(development agreements 
and mine audits) 

Verification 
required.  

Not disputed by government. 

Press statements  Credible once 
authenticity of 
statement 
established. 

Investigated the authenticity of the press-
statement by investigating the out-let (e.g. if 
the statement was posted on an official 
government website or on the official website 
of the company that issued it—deemed 
authentic); if the statement was not disputed 
by the alleged source, it was deemed credible. 

News Reports  Verification needed.  Looked for corroboration—if several other 
outlets (of varying slants) reported the same 
facts (e.g. “9000 mine-workers laid off”) it 
was assumed that risk of fabrication was low.  

Peer-reviewed 
journals/books/conference 
proceedings. 

Not a conduit for 
facts per se but 
rather an analysis of 
facts. Credibility of 
analysis required. 

Factors considered as affecting credibility: 
standing of journal/publisher; author 
credentials; convergence/divergence in the 
literature; generalizability; date of 
publication.  

Grey literature (e.g. 
occasional papers, think-
tank publications, NGO 
publications, 
thesis/dissertations, news-
letters, and pamphlets). 

Verification 
required. 

Assessed reliability by assessing: 
corroboration; possible agenda of author; 
donor/funding; tone (e.g. emotionally 
charged?); editorial control; bias (the mere 
presence of bias did not exclude the source 
from consideration but necessitated that 
conclusions be treated as 
“suggestions/allegations” and not fact). 
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