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 This dissertation examines how the competing tensions between human rights norms 

and national security threats shape nation-states’ human rights practices. This research 

particularly focuses on the varying contexts of security threat under which governments may 

or may not comply with the norms of human rights. Drawing on the case of torture, one of the 

most contentious human rights issues in contemporary times, I apply mixed-methods 

approach by combining a quantitative cross-national analysis with in-depth case studies of 

states in times of security threat: South Korea before and after the Cold War and the United 

States in the post 9/11 era. In the international analysis, I analyze cross-national, time-series 

data of 159 sovereign states between 1981 and 2010 with a particular focus on three stages: 

times of peace, period of armed conflict, and post-conflict. The results indicate that torture is 

prevented by INGO membership and an independent judicial body in peacetime, but the 

factors contributing to the protection of human rights in peacetime are neutralized during 

armed conflicts. In the post-conflict period, law becomes a pivotal factor to roll back 

practices of wartime torture: both the independent judicial body and the state’s ratification of 

international anti-torture treaties decrease the likelihood of using torture. In the case study of 

South Korea, I use a process-tracing method to suggest that neither the government’s signing 

of anti-torture treaties nor the political transition to democracy directly result in the end of 

torture. Rather, I reveal how the practice of torture disappears only through the persistent 



 
 

  

efforts of newly democratized governments and legal and civil society actors to establish a 

rule of law. Finally, in the case study of the United States, I examine how the established rule 

of law can be expanded to protect non-citizens who are in extraterritorial areas. I pay 

particular focus on the professional activism of the Guantánamo habeas lawyers that 

eventually expanded the jurisdiction of the United States courts to trial these non-citizen 

suspects housed in the Guantánamo Bay detention camp. This dissertation has strong 

implications for furthering our understanding of the promises and challenges of human rights 

in contemporary times. 
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1. INTRODUCTION 

 

“No one shall be subjected to torture or to cruel, inhuman or degrading treatment  

or punishment (The International Declaration of Human Rights 1948).” 

 

 Human rights have emerged as the dominant international norm since the end of 

World War II. The values and principles of human rights have been incorporated into 

international law through the adoption of the Universal Declaration of Human Rights, the two 

International Covenants, and a series of international human rights treaties. Scholars have 

also focused on the growing role of international non-governmental organizations (INGOs) in 

enhancing state compliance with international law and promoting human rights policies (Boli 

and Thomas 1997; Keck and Sikkink 1998; Hafner-Burton and Tsutsui 2005; Meyer, Boli, 

Thomas, and Ramirez 1997; Meyer and Ramirez 2000). The spread of democracy and the 

collapse of the Cold War system toward the end of the twentieth century have provided 

additional reasons to be cautiously hopeful about the future of human rights. 

 Still, scholars focusing on the relationship between war and rights have suggested that 

the major challenges of war have continued to put human rights at risk even after the demise 

of the Cold War (Evangelista 2008; Krebs 2009; Vasi and Strang 2009). Indeed, the 

increasing number of ethnic civil conflicts after the Cold War has led to brutal violations of 

human rights (Robertson 2011; Wimmer 2013). Also, security threats faced by the state 

during and after a war lead to the restriction of rights through the adoption of security policies 

(Krebs 2009; Lasswell 1941). Furthermore, the global war on terrorism, initiated by the 

United States as a response to the 9/11 terrorist attack in 2001, has provided an opportunity 

for national security to reemerge as a dominant principle on a global scale. Governments 

curtailed human rights as they sought to capture, detain, and interrogate terrorist suspects in 
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the post-9/11 era (Brooks and Manza 2013; Cole 2003; Piazza and Walsh 2010; Posner and 

Vermeuele 2011; Shor 2008; Shor et al. 2014), and even stable democracies such as the 

United States and the United Kingdom were criticized for using torture and other inhumane 

treatment against terrorist suspects detained in Guantánamo, Abu Ghraib, and other secret 

prisons (Hooks and Mosher 2005; Human Rights Watch 2011; Senate Select Intelligence 

Committee 2014). 

 How does the contestation between human rights norms and national security threats 

affect the protection of human rights? While the appropriate balance between human rights 

and national security has often been at the core of dispute (Brysk and Shafir 2007; Ignatieff 

2004; Shor 2010), previous studies on human rights have failed to examine the varying 

conditions under which nation-states will violate human rights norms or respect them. In this 

dissertation, I attempt to move beyond normative discussion on the ultimate primacy between 

human rights and security interests. I rather examine the varying security contexts within 

which governments may or may not break the norms of human rights. Specifically, I 

investigate the determinants of human rights violations in three distinct stages: in peacetime, 

during times of armed conflict, and in the post-conflict period. Particular focus is given to the 

post-conflict period in which an armed conflict is recent and security policies can be 

challenged by human rights proponents (Kier and Krebs 2010; Tarrow 2015).  

 With its focus on the varying contexts of security, this dissertation concentrates on the 

case of torture which is one of the most contentious human rights issues in contemporary 

times. Torture is an ideal case for examining the conflicting pressures of human rights norms 

and national security threats. On the one hand, torture is perceived as an illegitimate practice 

worldwide, and the international society has strengthened the enforceability of international 

law to prevent a state’s use of torture through a series of anti-torture treaties. On the other 

hand, torture is still utilized by numerous states as a hidden method of interrogation to serve 
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their security interests especially in times of armed conflict by nation-states (Rejali 2007). 

Thus, torture remains a “hard case” for human rights advocates when it has become 

increasingly illegitimate in international society (Einolf 2007).  

 I apply mixed-methods approach by combining a quantitative cross-national analysis 

with qualitative in-depth case studies of states in times of security threat: South Korea in the 

post-Cold War period and the United States in the post-9/11 era. In the cross-national 

analysis, I employed cross-national, time-series regression models to analyze panel data 

covering 159 sovereign states over the years 1981 to 2010. The results indicate that torture is 

prevented by a strong linkage to the world society and an independent judicial body in 

peacetime. On the other hand, torture becomes significantly prevalent in both conflict and 

post-conflict periods. During armed conflicts, the factors contributing to the protection of 

human rights in peacetime are neutralized. In the post-conflict period, law becomes a pivotal 

factor to rollback practices of wartime torture: both the independent judicial body and the 

state’s ratification of international anti-torture treaties decrease the likelihood of utilizing 

torture. In the case of South Korea, I reveal the legal mechanisms of how the political and 

civil society actors enhance the transparency and accountability of legal procedures. South 

Korea stands out as a unique case where torture had been widely applied under the 

subsequent military dictatorships of Park Chung-hee (1961-1979) and Chun Doo-Hwan 

(1980-1987), but has gradually decreased and then disappeared in 2000s. In this case study, I 

use a process-tracing method to suggest that neither the governmental signing of anti-torture 

treaties nor the transition to democracy directly terminated the use of torture. Rather, I reveal 

that torture is prevented by persistent efforts exerted by the government, the human rights 

lawyers, and the local and global advocacy to establish the rule of law under the newly 

democratized environment. Specifically, I identify the three major legal steps that led to the 

demise of torture: judicial independence, participation of lawyers in the investigation process, 
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and the institutionalization of the human rights commission. Finally, in the case study of the 

United States, I examine how the contentious politics in the post-9/11 era affect the security 

agencies’ application of torture methods against terrorist suspects. During the global war on 

terror, various reports have revealed that stable democracies such as the United States and the 

United Kingdom have relied on torture methods against captured terrorist suspects to detect 

covert terrorist networks (Human Rights Watch 2011; Senate Select Intelligence Committee 

2014; The Constitution Project 2013). In this research, I focus on the role of human rights 

lawyers in protecting the basic rights of detainees and in expanding the rule of law to include 

non-citizen terrorist suspects in the extraterritorial area of the Guantánamo detention camp. I 

investigate how the lawyers’ mobilization leads to landmark court rulings such as Rasul v. 

Bush (2004), Hamden v. Rumsfeld (2006), and Boumediene v. Bush (2008), which eventually 

corrected the government’s violations of human rights.  

 Focusing on the contestation between national security and human rights, this 

dissertation investigates the factors affecting a state’s use of torture. I begin the dissertation 

by providing a review of the literature on human rights and armed conflicts. Second, I explain 

the criteria under which I choose the case of torture among other human rights violations. 

Third, I utilize a cross-national time-series analysis of 159 sovereign states from 1981 to 

2010. Fourth, I examine the case of South Korea from 1980 to 2010 to compare the three 

periods: military authoritarianism under the Cold War era, democratic transition in the 

collapse of communist bloc, and consolidated democracy in the post-Cold War era. Fifth, I 

focus on the case of the United States during the global war on terrorism. I particularly 

investigate the mobilization of human rights lawyers to reveal how the rule of law is 

reestablished in stable democracies. Finally, I conclude by showing how the combined results 

provided from the mixed-methods analysis in the dissertation have strong implications for 
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furthering our understanding of the promises and challenges of human rights in contemporary 

times. 
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2. THEORETICAL BACKGROUND 

 Human rights have become the dominant global norm by the end of the twentieth 

century. As Kahn noted, “the moral foundation of international law has shifted from the 

protection of states (peace) … to the protection of individuals (human rights)” (2008:49). 

With the rise of international human rights norms, historians have adopted “a celebratory 

attitude toward the emergence and progress of human rights” (Moyn 2010:5). The collapse of 

the Cold War system has provided an additional reason for scholars to share an optimistic 

view about the future of Western liberal democracy as well as human rights (Fukuyama 

1992). Observing the dramatic growth of international organizations and the subsequent rise 

of human rights norms, scholars have hailed the advent of a “global human rights regime” 

(e.g., Donnelly 2013), the emergence of a “global civil society” (e.g., Keane 2003), or the 

occurrence of a “human rights revolution” (e.g., Moyn 2010).  

2.1. International Norms of Human Rights 

 The neo-institutionalist world society theory has provided a unique social scientific 

explanation to illuminate the role of international human rights norms in the promotion and 

protection of human rights. The world society theory regards nation-states as being highly 

embedded in a world society – a set of norms, models, and scripts commonly accepted as 

rational and legitimate by the international society to deal with problems (Meyer and Rowan 

1977; Meyer 1980; Meyer, Boli, Thomas and Ramirez 1997; Meyer and Ramirez 2000; 

Strang 1990). The internationally shared human rights norms have exerted increasing external 

pressure on sovereign states to follow their models (Strang and Meyer 1993; Strang and 

Soule 1998). With the influence of the international society, it became harder for sovereign 

states to claim exclusive internal sovereignty; governments became accountable to global 

actors for their human rights violations (Cole 2005; Wotipka and Tsutsui 2008).  
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 Nation-states attempt to gain legitimacy by aligning their policies to the models and 

scripts provided by the world society. Governments sign and ratify international human rights 

treaties in order to signal their compliance with global norm. Still, scholars disagree on the 

effect of international human rights treaties. On one hand, scholars have found that nation-

states often decouple their formal policies from practical activities so as to avoid the costs of 

changing their behavior (Hafner-Burton and Tsutsui 2005). Past studies have revealed a 

radical decoupling in the case of torture such that signing international anti-torture treaties is 

actually positively related to the prevalence of human rights violations (Hathaway 2003; 

Keith 1999). In other words, governments sign and ratify international treaties as a symbolic 

act to signal their commitment to international norms but they remain unwilling to abandon 

such repressive measures. The trend of decoupling is particularly salient in authoritarian 

states where the repressive governments lack either the intention to comply or the capacity to 

implement human rights norms (Hafner-Burton and Tsutsui 2007). On the other hand, 

scholars have suggested that the international society can, under certain conditions, still have 

the intended preventive effect on human rights violations. Stable democracy has arguably 

provided the domestic institutional setting in which the government’s hypocritical behavior is 

circumscribed by civil society actors (Neumayer 2005; Risse, Ropp, and Sikkink 1999; 

Simmons 2009). Also, government’s signing or ratification of international treaties can have 

a positive outcome when the treaties include stronger commitments in the form of optional 

protocols (Cole 2012).  

 Moreover, scholars have argued that international human rights norms are likely to 

constrain a state’s violation of human rights through the increasing role and activity of 

international organizations. In particular, INGOs have served as a potent force in the 

protection of human rights. Through legitimization and evaluation, these groups exert 

external pressure on nation-states to abide by human rights principles (Boli and Thomas 1997; 
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Mathias 2013; Wotipka and Ramirez 2008). Hafner-Burton and Tsutsui (2005) have proposed 

the “paradox of empty promises" thesis in which the unintended negative effect of 

international treaties is offset by the “enforcement mechanisms” provided by the international 

civil society (2005:1402).  

 Research from social constructivism has also focused on how socially-constructed and 

internationally-shared values of human rights, actively promoted by non-state actors such as 

IGOs and INGOs, can structure the states’ behavior (Keck and Sikkink 1998; Neumayer 2005; 

Simmons 2009; Wendt 1992, 1999). To be specific, the constructivist spiral model (Risse, 

Ropp, and Sikkink 1999) suggests how international human rights norms can be socialized 

into national politics. According to this model, governments under pressure from the 

international society can disconnect their formal statements from actual practices in the 

earlier stage. While in the later stage, governments become bound by their own words and 

rhetoric, and in a practical sense moral power begins to restrict governments’ repression of 

human rights. 

 

 Democracy largely provides a favorable environment for human rights protection 

(Davenport 1999; 2000; Mitchel and McCormick 1988; Poe and Tate 1994; Poe, Tate, and 

Keith 1999). A democratic political system provides multiple mechanisms for preventing 

human rights violation. In democratic regimes, political and civil society actors are able to 

criticize incidents of human rights violations. The checks and balances can be implemented 

by opposition parties, the independent legislative and judicial bodies, mass media, and 

autonomous civil society actors, thus increasing the costs of governments in using repressive 

measures such as torture (Conrad and Moore 2010). Moreover, through free and competitive 

elections, governments that violate citizens’ rights are likely to lose power. Thus, the checks 

2.2. National Foundations for Human Rights 
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and balances in democratic regimes  are able to ultimately influence the incumbent 

government’s compliance with human rights norms. 

 In the absence of checks and balances, on the other hand, authoritarian regimes are 

more likely than their democratic counterparts to commit state-sponsored violence. Under 

authoritarian regimes, the government is inclined to maintain power by oppressing domestic 

challengers. In so doing, domestic challengers are often falsely framed as an external threat to 

national security. The mentality of authoritarian regimes against domestic challengers is well-

described by Donnelly (2013:61): 

 

  “Subversives” were an infection, the armed forces the nation’s antibodies.  

 An infected member of the body politic had to be isolated (detained) to stop  

 the spread of the disease. If treatment was possible, so much the better   

 although even cure might be painful (torture)…. What mattered was the  

 long-run health of the body politic.”  

 

 The legal environment is also critical for human rights protection. Past scholarship 

has focused on the problematic human rights records of partial democracies where 

competitive elections are institutionalized but the rule of law is not established (Einolf 2007). 

The rule of law – narrowly defined as the principle of a nation governed by law and not by 

the arbitrary decision of a ruler – is of particular importance in the prevention of torture in 

two senses. First, the use of torture and inhumane treatment are prohibited in most 

contemporary law to protect people’s rights and responsibilities. Even repressive states such 

as China and North Korea prohibit the inhumane treatment of their detainees in its criminal 

procedure law. Thus, the prevention of torture is mostly a matter of establishing the rule of 

law, not of adopting or revising the law to protect rights. Second, state officials are 
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accountable for their rights-violating behavior under the rule of law. State officials involved 

in the use of torture can be punished and a government’s illegitimate practices legally 

sanctioned by the court.  

 Notably, the rule of law is buttressed by a high level of judicial independence. In the 

presence of a judicial body that is both autonomous from the government’s will and capable 

of imposing penalties for human rights violations (Larkins 1996), state agencies have to risk 

the costs of violating the basic rights that are guaranteed by law (Einolf 2007; Powell and 

Staton 2009). Thus, judicial independence is an important domestic institutional factor for 

protecting the physical rights of detainees and convicted defendants. Under an independent 

judicial body, judicial rulings can provide a legal mechanism by which human rights are 

protected and promoted. Through judicial rulings, domestic courts can incorporate the 

international human rights law into domestic law.  

 Judicial rulings can also influence human rights activism in democratic societies. Past 

studies on social movements have examined how political opportunity structures provide 

prospects and sanctions for movements to emerge and fulfill their claims (Eisinger 1973; 

McAdam 1982; Meyer 2004; Tarrow 1998; Tilly 1978, 1995). Meyer and Minkoff (2004) 

extend this approach by making a distinction between issue-specific opportunity and general 

opportunity: general opportunity indicates the environment influencing all types of social 

movements, while issue-specific opportunity is particularly relevant to specific kinds of 

movements. For the case of lawyers’ activism in the United Sates, issue-specific opportunity 

is what scholars commonly call “legal opportunity structure” (Andersen 2006; Hilson 2002). 

The legal opportunity structure denotes external factors that influence legal mobilization, 

including access to the legal system, elite alignment, and the presence of allies in court 

(Andersen 2006). This concept has increasingly been applied in socio-legal studies to 

describe the favorable or hostile legal environments influencing social movements (De Fazio 
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2012; Gleeson 2009; Vanhala 2012). Judicial rulings can be identified as an additional aspect 

of legal opportunity.  

 The effects of judicial decisions on social movements have been discussed 

extensively in the socio-legal literature. McCann (1994, 2006) argues that judicial decisions 

can publicize and legitimate movements’ goals and can stimulate rights consciousness among 

movement constituents. On the other hand, Rosenberg (1991, 1992) emphasizes the courts’ 

limitations in terms of the lack of monetary resource and coercive power to enforce their 

decisions; he attempts to specify the limited conditions under which the court can bring about 

independent and significant influence. Regardless of their conflicting perspectives, however, 

both sides agree that court rulings have a unique symbolic effect by giving salience to the 

claims that challengers make through litigation (Andersen 2006; Haltom 1998).1 This 

symbolic significance originates from the fact that the public perceives judicial rulings, 

delivered by the independent judiciary, as an impartial application of law to a contentious 

case (Bourdieu 1987). Empirical studies focused on how this symbolic effect of judicial 

rulings – both victories and losses – influences the rise of social movements and activism 

(Boutcher 2010; Meyer and Boutcher 2007; NeJaime 2011).  

 

 Nation-states seek to ensure their own survival particularly during times of war and 

armed conflict. Threat to national security becomes the primary concern of the state during 

wartime. National security is prioritized as the dominant ordering principle of state behavior 

over the human rights of individuals thus changing the balance between individual rights and 

2.3. National Security and Human Rights 

                                                            
1 The symbolic effects of judicial decisions are not always positive for the movement. As the case of 

the Lesbian, Gay, Bisexual, and Transgender rights (LGBT) movement demonstrates, judicial victory 

for a movement can instead provoke a counter-movement (Keck 2009). 
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collective security (Evangelista 2008; Vasi and Strang 2009). The constraint of international 

and domestic law on governmental power is often minimized in times of external and internal 

threats when the executive power maneuvers to protect its sovereignty. Accordingly, 

international and civil conflicts continue to put human rights at risk despite the rise of the 

international human rights regime and the spread of democracy since the end of WWII 

(Robertson 2011). Major incidents of wartime violations of human rights include illegal 

incarcerations in concentration camps, genocides, and medical experiments on prisoners to 

test the efficacy of bacteriological weapons, which are committed by Nazi Germany and 

Fascist Japan during the Second World War. 

During wartime, the executive authority utilizes the increasing security threat as an 

opportunity to expand its sovereign power (Lasswell 1941) and the government passes a 

series of security policies for its security agencies to legally curb human rights, including 

illegal detention and surveillance (Krebs 2009). Torture also becomes prevalent during times 

of armed conflict when the military and other security agencies utilize brutal interrogation 

techniques to terrorize the enemy or to obtain critical enemy information (Conrad and Moore 

2010; Einolf 2007). Moreover, the public tends not to oppose the wartime curtailment of 

human right since engagement in an armed conflict increases a people’s perception of 

insecurity and hatred for the enemy (Brooks and Manza 2013).    

These dynamics are not limited to war but also present at an international scale in 

face of terrorist attacks (Brysk and Shafir 2007; Ignatieff 2004; Piazza and Walsh 2010; Shor 

2008; Shor et al. 2014). For instance, the 9/11 terrorist attack provided room for the Bush 

Administration to activate a series of security policies. With the War on Terror basically a 

military campaign to detect and disrupt covert terrorist networks, the United States 

government utilized torture methods to obtain critical information on those networks – 

bearing the risks of false information (Senate Select Intelligence Committee 2014). The 
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counter-terrorist legislations in the post-9/11 era have diffused even to nation-states that are 

unlikely to experience terrorist attacks (Shor 2011), and counter-terrorist measures have often 

harmed the human rights of minority groups (Donohue 2008). 

 The dynamics of armed conflicts and human rights in the post-conflict period deserve 

special consideration. This is a unique period when an armed conflict has ended but the 

political settlements are still fragile (Haggard and Tiede 2014). A specific security threat 

disappears when a war is suspended and governments often seek assistance from the 

international society in this transitional stage. Past studies have provided conflicting evidence 

regarding the lingering effects of war on rights in this period. On the one hand, the post-

conflict setting can provide an opportunity for the society to reform and reestablish its legal 

and judicial institutions (Haggard and Tiede 2014; Sannerholm 2007) and restrictions to 

rights during wartime can be reversed through a rollback process during this reconstruction 

period (Stone 2004). A well-known example would be the post-WWII era when the flagrant 

violation of human rights during the world war led to the establishment of international 

humanitarian law (e.g. Geneva Convention), which designated the rules of war and the 

punishment of war criminals. On the other hand, the supremacy of the executive power over 

international human rights norms during wartime can be normalized after war (Agamben 

2005). When the proponents of national security such as the military and security agencies 

have a strong interest in maintaining the security policies for their own sake or when a war is 

prolonged and its end is not clearly identifiable, the security policies can be ratcheted up and 

national security can remain a priority over human rights (Brysk and Shafir 2007; Kier and 

Krebs 2010; Krebs 2009; Tarrow 2015). Furthermore, human rights are curtailed in the name 

of national security in the disappearance of actual security threat, especially when 

authoritarian governments manipulate external security threat, and the constructed perception 
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of security threat provides reasons for state officials to use repressive repertoire such as 

torture in order to discourage domestic challengers (Katzenstein 1996).  

 In the United States during the post-9/11 era, some scholars have argued that the 

government is surrounded by various institutional constraints such as the legislative and 

judicial bodies as well as human rights lawyers and associations, such that security policies 

curtailing human rights have largely been rolled back (Denbeaux and Hafetz 2009; Goldsmith 

2012; Kroenig and Stowsky). Other scholars have contended, however, that martial law and 

security policies installed during the War on Terror have become a lasting institutional 

feature of American politics (Agamben 2005; Brooks and Manza 2013; Posner and 

Vermeuele 2011; Tarrow 2015). Regardless of the outcome, the post-war era often becomes 

the most contentious times during which human rights advocates and national security 

proponents dispute the appropriate balance between human rights and national security. 

 This study examines how the contestation between human rights and national security 

shapes the states’ torture practices. Figure 2.1 provides a generalized illustration in which 

national security and human rights compete with each other in the three varying situations.  

 

Figure 2.1: The Contestation between Human Rights and National Security 
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 The protection of human rights does not solely depend on whether human rights 

norms are successfully legitimized as dominant global norms; rather, it depends on the 

conditions under which human rights norms become sufficiently dominant to overwhelm the 

logic of national security. In peacetime, the norms of human rights are likely to be in a 

favorable environment to circumscribe state behavior. On the other hand, during a security 

threat, human rights norms are likely to be secondary to the state’s demands for national 

security. In the post-conflict period, the proponents of national security and human rights are 

likely to be in dispute about whether to repeal or normalize national security policies that 

have sacrificed human rights. This unique period can be described as a time when human 

rights norms can be reestablished but only under the shadow of the state and its national 

security concerns. It is still likely that wartime practices of torture are normalized as the 

effect of path dependence without any challenges from human rights advocates.  
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3. CASE SELECTION 

 Torture is broadly defined as an action of inflicting severe pain, either physical or 

psychological, on a person for a particular purpose. This dissertation focuses narrowly on 

torture initiated by state authorities on individuals. Torture is thus defined as an act of severe 

pain inflicted on a detained individual by a state official.2

 Torture’s long history traces back to the ancient civilizations of Egypt, Persia, China, 

Greece, and Rome (Peters 1996). The practice remained prevalent in various empires and 

dynasties across the eastern and western worlds. Since the 19th century, Western Europe has 

attempted to abolish torture in its most barbaric form as a public ceremony to punish outlaws. 

The legal prohibition of torture during this time corresponds to the transition of modern penal 

policy from an immediate punishment of the body to a more subtle normalization of the soul 

(Foucault 1977; also see Kahn 2008). While torture as public punishment has almost 

disappeared in the modern era as noted by Michel Foucault, the use of torture as a hidden 

interrogation method grew in the twentieth century. Torture became prevalent in communist, 

fascist, and other authoritarian regimes but liberal democracies, including the United States, 

 Torture is a serious violation of 

human rights since it often leads to irreversible physical impairment and psychological 

damage of its victims. Because of the cruelty of torture, a publicly exposed act of torture 

often bestows moral legitimacy on the victim and sparks moral backlash from the public 

against the state authority. 

                                                            
2 This narrow definition also corresponds to The United Nations Convention Against Torture. The UN 

defines torture as “any act by which severe pain or suffering, whether physical or mental, is 

intentionally inflicted on a person … for any reason … by or at the instigation of or with the consent 

or acquiescence of a public official or other person acting in an official capacity (United Nations 

1984).” 
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United Kingdom, and France, also employed torture especially in times of international 

warfare prior to and during World War II (Einolf 2007).   

 Figure 3.1 tracks the appearance of the two terms, “torture” and “human rights”, in 

books written in English using Ngram analysis based on Google Books. As the figure shows, 

human rights have increasingly appeared in books since mid-1970s. On the other hand, 

torture has been a recurring theme in since 1800. While the number of appearance slightly 

dropped between 1910 and 1980, torture has regained its interests along with the increasing 

attention to human rights. Torture has been framed as a primary subject of human right in 

contemporary times.   

 

Figure 3.1: The Appearance of Torture and Human Rights in Books in English, 1800−2008 

 

 

Source: Ngram Analysis in Google Books (retrieved as of May 1, 2015; 

https://books.google.com/ngrams/graph?content=torture%2C+human+rights&year_start=180

0&year_end=2010&corpus=15&smoothing=3&share=&direct_url=t1%3B%2Ctorture%3B%

2Cc0%3B.t1%3B%2Chuman%20rights%3B%2Cc0) 
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 Torture is perceived as an illegitimate practice worldwide. Torture is prevented in the 

international norms ever since the international society has strengthened the enforceability of 

international law to prevent a state’s use of torture through a series of anti-torture treaties. 

Public opinion polls also show that torture is an unpopular and illegitimate practice 

worldwide.3

                                                            
3 A global survey conducted by Amnesty International (2014) shows that 82% of people are also 

favorable to the international law against torture (57% strongly agree; 25% somewhat agree). Also, 60% 

of people do not agree that torture can be utilized sometimes to protect the public (39% strongly 

disagree; 21% somewhat disagree). In addition, the Global Views 2010: American Public Opinion and 

Foreign Policy poll (2010:98) shows that 66% of Americans in 2004 were opposed to the idea of 

utilizing torture against terrorist suspects to extract information. 

 Since incidents of torture can trigger a public’s moral outrage against the state, 

even autocratic states rarely admit to and advocate for torture. On the other hand, however, 

torture is still utilized by numerous states as a hidden method of interrogation to serve their 

security interests. Especially in times of armed conflict by nation-states, torture is used to 

detect the organizations and networks of dissidents, to terrify and punish detainees, and to 

eventually disrupt the organizing forces of foreign enemies (Rejali 2007; for a critique of the 

effectiveness of torture, however, see Hajjar 2009). Torturers are also framed as patriots. Lee 

Keun Ahn, an infamous torturer under the military regime, claimed that he was a patriot who 

detected North Korean spies (Kyunghyang 2010). John O. Brennan, the director of the 

Central Intelligence Agency (CIA), also described interrogators in the CIA as patriots who 

play a critical role in deterring terrorism (New York Times 2014). This double-sidedness of 

torture – as a crime on humanity on one hand and as a sacrifice for the nation on the other – 

makes the case of torture interesting in examining the multiple forces shaping the state’s 

practices of torture.   
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4. INTERNATIONAL PATTERNS OF TORTURE IN TIMES OF INSECURITY 

 These major changes since the end of the WWII gave reasons for cautious optimism 

for the extinction of torture. The uniqueness of torture, however, lies in its persistence in 

contemporary times. Despite the growing institutionalization of human rights norms since the 

Second World War and the danger of moral backlash involved in using torture, various 

studies indicate that torture has become more prevalent in contemporary times (Cingranelli 

and Richards 1999; Einolf 2007; Rejali 2007).

4.1. Introduction 

 Since the end of World War II, two major changes have provided a favorable 

environment for the protection of human rights in general and the prohibition of torture in 

particular: globalization and democratization. By globalization I indicate the increasing 

strength of the global human rights regime. IGOs such as the United Nations, European 

Union, and the Council of Europe have played significant roles in promoting human rights 

norms and passing legally-binding international treaties. Moreover, the increasing size and 

scope of INGOs have further contributed to the legitimacy of human rights. In addition, 

democratization, i.e. a transition from an authoritarian to a more democratic regime, has 

provided opportunities for international and domestic civil society actors to challenge state 

violations of human rights. Since 1970s, the third wave of democracy has spread throughout 

southern Europe, South America, Asia, and post-communist Europe (Huntington 1990; Linz 

and Stepan 1996). Under newly democratized conditions, governmental policies came under 

greater societal scrutiny and civil society actors could more easily challenge the incumbent 

government’s restriction of the human rights of its citizens.  

4

 

  

                                                            
4 According to the Amnesty International report (2000), torture was reportedly used in no less than 

132 countries in 2000. 



 
 

20 

Figure 4.1: The Worldwide Prevalence of Torture, 1981-2010 
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 Figure 4.1 illustrates the average use of torture by country between 1981 and 2010.5

 Figure 4.2 illustrates the global trend of torture between 1981 and 2010 compared to 

other types of human rights violations such as extrajudicial killing, political imprisonment, 

and disappearance.

 

This map illustrates the international prevalence of torture. Torture has been systematically 

utilized by numerous states in South America, Eastern Europe, Africa, Mideast, and Asia. 

Stable democracies such as the United States and the United Kingdom are also not free from 

the use of torture. The persistence of torture originates from the fact that it became widely 

used as a secret interrogation method. Torture is covertly incorporated by both autocracies 

and liberal democracies for the purpose of securing confession from suspects, obtaining 

information from detainees, or terrifying and discouraging dissidents (Rejali 2007). Torture 

has been used against foreign enemies or domestic challengers especially in times of 

heightened international and civil conflicts when national security is under threat. More 

recently, during the global war on terror, stable democracies such as the United States and the 

United Kingdom have relied on torture methods against captured terrorist suspects to detect 

covert terrorist networks (Human Rights Watch 2011; Senate Select Intelligence Committee 

2014; The Constitution Project 2013).  

6

                                                            
5 ArcGIS software (ESRI 2014) is used to generate the map. The torture variable used here is derived 

from the Cingranelli and Richards Human Rights Data Project (CIRI). The variable is explained in 

detail in the following Data and Methods section.  

6 Information on these various types of human rights violations come from the CIRI dataset.  
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Figure 4.2: The Global Trend of Torture, 1981-2010 

 

 

 This figure indicates a gradual increase in the nation-state’s average use of torture 

since 1981. This trend of torture is distinctive from other human rights violations that show a 

gradual decrease in the same observation period.7

 This chapter examines the perplexing persistence and resurgence of torture in the 

contemporary era. I investigate the factors affecting a state’s use of torture in a cross-national 

framework. I utilize a cross-national time-series analysis of 159 sovereign states from 1981 to 

2010, and the results from the peacetime period corroborate previous findings regarding the 

role of INGOs and the importance of democracy. On the other hand, results from conflict and 

post-conflict periods reveal dynamics that are distinct from peacetime politics. In conclusion, 

 The increasing trend corresponds to the 

fact that torture is still popular as a hidden interrogation method in contemporary times.  

                                                            
7 The distinctive trend of torture from other forms of human rights violation is also found in the 

original CIRI report (Cingranelli and Richards 2010:410). 



 
 

23 

I consider the implications of this study to better understand the challenges of human rights in 

contemporary times. 

 

 Based on the theories of international norms, democracy and judicial independence, 

and national security (see the previous chapter on theoretical backgrounds), I derive two sets 

of hypotheses. The first set of hypotheses combines the previous theoretical accounts of 

human rights violations. The second set concerns the varying levels of security threats in the 

conflict and post-conflict periods. To begin with, four general hypotheses are outlined to 

examine the international and domestic forces that influence human rights practices. First, I 

expect a state’s linkage to the world society to strengthen human rights norms and prevent a 

state’s use of torture. Even if the signing or ratification of international treaties by a state does 

not circumscribe the behavior of state officials, the presence and activities of INGOs will 

effectively prevent torture practices. 

4.2. Hypotheses 

 

Hypothesis 1-1: Nation-states that are strongly linked to the world society will be 

less likely to use torture.  

 

 Also, I hypothesize that democracy in general and judicial independence in particular 

will play an important role in decreasing a state’s use of torture. Extending previous accounts, 

I additionally test whether a state’s linkage to the world society becomes more influential 

with the presence of an independent judicial body. In other words, I explore the possibility 

that the restraining effect of a world society linkage is contingent upon the independence of 

the judicial body.  
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Hypothesis 1-2: States with a high level of democracy in general and states with an 

independent judicial body in particular will be less likely to practice torture. 

 

Hypothesis 1-3: Under an independent judicial body, a strong linkage to the world 

society will decrease the probability of a state using torture.  

 

 In addition, I posit that a state’s engagement in an armed conflict will increase its 

torture practice in the name of national security. Past studies have shown that nation-states 

are more likely to utilize torture methods during armed conflict (Conrad and Moore 2010), 

but researchers have yet to analyze the 2000-2010 period when global responses to the 9/11 

attacks may lead to the use of torture methods. Including the post-9/11 period, I argue that 

incidents of terrorist attacks have similar effects. I hypothesize that both the number of 

terrorist attacks experienced within a state’s territory as well as its counter-terrorist efforts to 

disrupt covert terrorist networks will increase its probability of using torture.  

  

Hypothesis 1-4: Nation-states that engage in international or civil war will be more 

likely to use torture. Also, both the frequent incidence of terrorist attacks and the 

state’s counter-terrorist efforts will increase its likelihood of using torture. 

 

 In the second set of hypotheses, I incorporate the varying situations of security threats 

in the models. To begin with, I examine whether the probability of using torture increases 

during periods of conflict and post-conflict. While torture can be used against political 

challengers or criminal suspects during peacetime for the sake of regime stability, I expect it 

to become more prevalent during times of armed conflict or post-conflict in the name of 

national security. 
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 Hypothesis 2-1: States will be more likely to practice torture in both conflict and post-

 conflict periods.  

 

 Next, I reexamine the effects of international and domestic factors in peacetime, in 

times of conflict, and in the post-conflict period. I posit that the restraining influence of 

international and domestic factors on its torture practices, such as a state’s linkage to the 

international society as well as a high level of democracy and judicial independence, will be 

salient in peacetime. Based on the previous findings on violent dissent and torture (Conrad 

and Moore 2010), however, I assume that the effect of these factors will be nullified during 

times of conflict when security threats escalate. 

 

Hypothesis 2-2: In peacetime, the prevention effects of the world society linkage as 

well as democracy and judicial independence on torture will be pronounced. 

 

Hypothesis 2-3: In wartime, the prevention effects of the world society linkage as 

well as democracy and judicial independence on torture will be negated. 

 

 Finally, I attempt to detect a generalized pattern of torture use in the post-conflict 

period. The theoretical expectation here is not straightforward. On the one hand, the world 

society linkage as well as a democratic institutional system can reemerge to buttress human 

rights protection and roll back the state’s use of torture. Since post-conflict societies often 

seek international assistance, I further expect the states to feel stronger pressure to follow 

international treaties during this period. Conversely, national security policies can be 

maintained and national security prioritized over human rights even after an actual threat is 
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diminished, leading to a rebound in the use of torture. Thus I propose the following 

competing hypotheses: 

 

Hypothesis 2-4: In the post-war period, the prevention effects of the world society 

linkage, democracy, and judicial independence on torture will be pronounced. 

 

 Hypothesis 2-4A: In the post-war period, the prevention effects of the world society 

 linkage, democracy, and judicial independence on torture will be negated. 

 

 To investigate the international and domestic factors that contribute to the prevention 

of torture under the different conditions of security, I compiled a dataset from various sources 

as stated below. Based on data availability, the combined dataset includes 159 sovereign 

states between 1981 and 2010.

4.3. Data and Methods 

8 

 

                                                            
8 States that were abolished before the observation period (e.g., South Vietnam in 1975) or established 

after the observation period (e.g., Palestinian Authority in 2012; South Sudan in 2011) were excluded. 

Five countries without independent sovereignty (Bermuda; Holly See; Hong Kong; Macao; Puerto 

Rico) were also dropped from the initial focus. States that were abolished and replaced by others 

during the observation period were added independently in the dataset (e.g. Czechoslovakia by 1992; 

East Germany by 1990; Soviet Union by 1991). In addition, states that existed even for a short time 

were also included (Federal Republic of Yugoslavia between 2000 and 2002; Serbia and Montenegro, 

separately, since 2006) in the dataset. 

4.3.1. Dependent Variable 
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 I analyzed the state’s practice of torture using the Cingranelli and Richards Human 

Rights Data Project (CIRI) (Cingranelli and Richards 2012). This measure was coded from 

two annual sources: the country reports of the United States Department of State and the 

annual reports of Amnesty International. The CIRI includes a variable on the use of torture 

that covers the period from 1981 to 2010. Torture is defined here as “the purposeful inflicting 

of extreme pain, whether mental or physical, by government officials or by private 

individuals at the instigation of government officials.” This narrow definition of torture as 

state-driven behavior corresponds with the definition provided in the current project.  

 The CIRI torture scores were scored 0 when 50 or more tortured cases were reported, 

1 when 1 to 49 violations were found, and 2 when there were no reported incidents. In the 

practical coding scheme of the CIRI, qualitative descriptions were additionally used to 

distinguish among the following: “no use,” “occasional use,” and “the systematic use” of 

torture (Cingranelli and Richards 2010). Since I reordered the original ordinal variable, a 

score of 0 means that no torture was reported, a score of 1 means that torture was 

occasionally utilized, and a score of 2 means that torture was used frequently and 

systematically. 

 Figure 3 presents the average level of torture during times of peace, armed conflict, 

and post-conflict, respectively. As expected, while torture is still used in peacetime when no 

actual threat is posed to the state (1.069), torture is more prevalent during armed conflict 

(1.602) than peacetime. In addition, the average torture score in the post-conflict period is 

slightly lower (1.524) than that in the conflict period. During the ten years of post-conflict 

period, the level of torture decreases directly after armed conflict (1.602 to 1.503) and drops 

again between year 8 and year 10 (1.530 to 1.385).  

 

 



 
 

28 

Figure 4.3: The Use of Torture in Peacetime, Armed Conflict, and Post-Conflict Periods 

 

 

 Human Rights Norms. I included two independent variables to examine whether and 

how the international norms of human rights constrain nation-states’ use of torture. To 

estimate the influence of world society on the practice of torture, I constructed a variable that 

captures the extent to which a nation-state is linked to international organizations in a given 

country-year. I took a state’s linkage to INGOs into consideration since consistent efforts 

have been made by these non-governmental organizations to prohibit torture. I utilized data 

from the Union of International Associations’ (UIA) database (Schofer and Longhofer 2011). 

4.3.2. Independent Variables 

 To estimate the effect of international treaties on the practice of torture, I generated an 

anti-torture treaty variable based on a state’s record for signing and ratifying the Convention 

Against Torture (CAT) passed by the UN in 1984 and the Optional Protocol to the 

Convention Against Torture (OPCAT) passed in 2002 to strengthen the enforceability of the 
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CAT. This variable equals 2 when a country has signed or ratified both anti-torture treaties, 1 

when a country has signed or ratified either one of the treaties, and 0 otherwise.9

 A limited but still alternative way to examine the effect of democratic components on 

torture was to use the three variables of the democracy measure provided by the Polity IV: 

 

 Democracy and Judicial Independence. I examined how the level of democracy 

influences the state use of torture with a particular focus on judicial independence. As for the 

overall level of democracy, I utilized a measure of democracy from the Polity IV project 

(Marshall, Jaggers, and Gurr 2011). The variable ranges from a score of 10 (total democracy) 

to –10 (total autocracy) in a given year. In addition, I used two variables to measure some 

distinctive components of democracy that are critical to the prevention of torture: the 

independence of the judicial branch and freedom of speech. The judicial independence 

variable measures the degree to which the judicial body is independent of other governmental 

branches or the military. This variable measures the behavioral aspect of judicial 

independence (de facto), not the legal aspect of judicial independence presented in the 

constitution (de jure). The variable is scored 0, 1, and 2 based on whether the judiciary is not 

independent, partially independent, or generally independent. I also adopted a new indicator 

of judicial effectiveness computed by Linzer and Staton (2012). This variable, ranging from 0 

to 1, is based on eight existing measures of judicial independence, including the CIRI 

variable. The results from my main models are robust to this alternative measure. Freedom of 

speech is measured by the degree to which freedoms of speech and press are restricted by the 

government. A score of 0, 1, or 2 indicates that governmental censorship is complete, partial, 

or non-existent. Both variables were derived from the CIRI Human Rights Dataset 

(Cingranelli and Richards 2012). 

                                                            
9 I also included two separate variables for the CAT and OPCAT treaties, and the results are discussed 

in the later sections.  
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separation of powers, competitive election, and political participation. Institutional separation 

of power (i.e. executive constraints) refers to the constraints exercised on the executive body 

by both legislative and judicial bodies (Marshall, Jaggers, and Gurr 2011). Competitive 

election (i.e. executive recruitment) refers to the degree to which the election process is open 

and competitive. Political participation includes the level of civil rights and freedom 

guaranteed by the government. Here, I expect the separation of power variable, which 

includes the level of judicial independence, to have a significant relationship with the state’s 

use of torture. All three variables are z-standardized to compare the effect size of these 

variables.  

 National Security Threat. I considered both involvement in wars and threats from 

terrorist groups as main proxies of heightened security threat. In terms of war variables, I 

used the Correlates of War Project’s COW Wars dataset (Sarkees and Wayman 2010) to 

measure a nation-state’s engagement in civil or international wars. The COW dataset lists 

civil (intra-state) and international (inter-state) wars in which the number of casualties 

exceeds 1,000 individuals.10

 To examine how threats from terrorist groups influence a state’s torture practices, I 

included variables for both the state’s experience of terrorist attacks and the state’s counter-

terrorist efforts. I converted the terrorist attacks measure into a binary variable in order to 

compare the effect of it with international and civil war. The occurrence of 30 or more 

terrorist attacks in a given country-year is identified as an enhanced terrorist threat. 

 For the three years from 2008 to 2010 not covered by the COW 

data, I relied on the UCDP/PRIO Armed Conflict Dataset to add information on 

international/civil war (Gleditsch et al. 2002; Themnér and Wallensteen 2014).  

                                                            
10 As to the wars in Afghanistan and Iraq, I followed the coding scheme of the COW data by treating 

only the years that the nation-states participated in the invasion—2001 and 2003—as the periods of 

war engagement.  
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Information on the number of terrorist attacks by country-year was derived from the Global 

Terrorism Database (GTD) (START 2013). In addition, I added a variable on the passage of 

counter-terrorist legislation – including both initial bills and amendments – within a given 

year in order to capture the state’s efforts to prevent terrorist attacks. Data on this variable 

came from the Global Counterterrorist Legislation Database (GCLD) (Shor 2011) that 

became revised in 2014. The data is a comprehensive cross-national database of 

counterterrorist legislation covering more than 1,500 laws in 219 countries between 1850 and 

2014. Law is considered as counter-terrorist legislation in three cases: (1) terrorism is 

mentioned in its name, (2) its focus is on fighting terrorism, and (3) it includes at least one 

section, article, or provision devoted to terrorism (2011). I transformed this variable into a 

binary variable because the same set of counter-terrorism measures can be adopted either in a 

single legislation or in multiple legislations across nation-states.  

 I utilized these security threat variables in two ways: First, I incorporated them as 

main predictors of a state’s level of torture use. Second, I combined the three variables – civil 

war, international war, and terrorist attacks – into two new measures that indicate the periods 

of conflict and post-conflict, respectively. For the latter specification, I defined the period of 

conflict as the times when a nation-state is either engaged in international/civil war or under a 

terrorist threat.11

                                                            
11 Times of prevalent terrorist attacks were identified as a period when 30 or more terrorist events 

happened in a given country-year. This includes 11.3% of total observation, which is approximate to 

the percentage of times under civil war (10.5%).  

 The post-conflict period denoted the one to ten year period after the end of 

an armed conflict (Haggard and Tiede 2014). This period can become either an inter-conflict 

period that is followed by another conflict before ten years pass or a reconstruction period 

followed by a period of stabilized peace. I add both a binary variable (whether a state is in the 
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post-conflict period) and a continuous variable (the number of years passed after conflict) in 

analyses. Peacetime was identified as years other than the times of conflict or post-conflict. 

 Controls. I included five control variables in all models: a state’s legal system, the 

presence of a military regime, the major religion in a given country, real GDP per capita, and 

population. A state’s legal system structures the ways in which laws are organized and 

applied. In civil law system, systematically written codes determine the application of laws; 

in the system of common law, on the other hand, laws are bound by the precedents of 

previous legal cases. While torture was institutionally abolished in the English common law 

in 1640, torture was later prohibited in the late-eighteenth to nineteenth centuries in the 

European civil law system (Bingham 2010). Based on the expectation that dissimilar legal 

tradition can influence a state’s contemporary human rights practice (Conrad and Moore 

2010), I added two binary variables controlling for a state’s legal system. The value of this 

variable is 1 when the legal system is primarily based on common or civil laws. The 

reference category is a religious or mixed system. The measures were computed from 

JuriGlobe at the University of Ottawa (JuriGlobe 2013).  

 In addition, regimes led by a military leader are prone to prioritize national security 

over human rights. Thus, I included a binary variable that measures the presence of a military 

regime in a given country-year. Data came from the World Bank’s Database of Political 

Institutions – 2012 (Beck et al. 2001). Religious beliefs and values are also likely to influence 

a state’s torture practice and, therefore, I added three binary variables indicating whether the 

mainstream religion of a given country is Christian, Catholic, or Islam, respectively. 

Information on religions was derived from the World Factbook (CIA 2011).   

  Finally, past studies have reported that economic development is strongly related to 

protection of human rights (Mitchel and McCormick 1988) while population size increases 

the likelihood for state repression (Keith 1999; Poe, Tate, and Keith 1999). Therefore, I 
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added two controls, real GDP per capita and population, in all models. Data was available 

from the Penn World Tables 7.0 dataset (Heston, Summers, and Aten 2011). I used the 

natural logarithm to stabilize the skewed nature of both variables. Table 4.1 presents the 

descriptive statistics of the variables used in the analysis. 

Table 4.1. Descriptive Statistics of Dependent and Independent Variables 

Variables Mean S.D. Min. Max. 

Dependent Variable:     

   Practice of Torture 1.276 0.719 0 2 

National Security Variables:     

   International War 0.016 … 0 1 

   Civil War 0.100 … 0 1 

   Terrorist Attacks (≥30) 0.113 … 0 1 

   Counter-Terrorist Legislations 0.134 … 0 1 

Human Rights Variables:     

   Anti-Torture Treaties 0.637 0.633 0 2 

   INGO Membership (std.) .000 1.000 −0.970 4.685 

   Judicial Independence 1.079 0.779 0 2 

   Freedom of Speech 0.991 0.737 0 2 

   Level of Democracy 1.791 7.182 −10 10 

   Separation of powers (std.) 0.000 1.000 −1.535 1.161 

   Competitive election (std.) 0.000 1.000 −2.060 0.945 

   Political participation (std.) −0.000 1.000 −1.406 1.166 

Controls:     

   Civil Law System 0.427 … 0 1 

   Common Law System 0.057 … 0 1 

   Military Regime 0.202 … 0 1 

   Religion: Christian 0.275 … 0 1 

   Religion: Catholic 0.291 … 0 1 

   Religion: Muslim 0.307 … 0 1 

   GDP (ln) 8.329 1.334 5.080 11.823 

   Population (ln) 9.099 1.531 5.475 14.101 
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where j goes from 0 to 1.

4.3.3. Methods 

 I employed cross-national, time-series regression models to analyze panel data 

covering the years 1981 to 2010. The dependent variable, the state practice of torture, is an 

ordinal variable that violates the normality assumption in OLS (Ordinary Least Squares) 

regression and therefore I conducted an ordinal logistic regression analysis. In all models, I 

obtained robust standard errors to adjust for clustering within the states. All independent 

variables are lagged by one year in order to explain the changes in the torture score in the 

following year (Becks, Nathaniel, and Katz 1995). In addition, I control the degree to which a 

nation-state used torture in the previous year to analyze the changes it experiences from time 

1 to time 2. 

 The ordinal logistic regression model takes the following form:  

 

 logit P[Torturet > j] = αj + β1Securityt−1 + β2World Societyt−1 + β3Democracyt−1 + 

 β4Torturet−1 + β5Zt−1  

  

12

                                                            
12 In the conventional form of logistic regression analysis, the probability of torture score being equal 

or smaller than j (Torturet ≤ j) is estimated, and the βs turn negative in this case.     

 Each logit has its own αj while the coefficients βs estimate the 

effects of independent variables on the log odds of experiencing torture events (Long and 

Freese 2006; Lumley, Diehr, Emerson, and Chen 2002). Securityt−1 is a set of variables 

related to enhanced security threats: international war, civil war, a terrorist attack, and 

counter-terrorist legislation. World Societyt−1 is the anti-torture treaties and world society 

linkage variables that strengthen human rights norms and Democracyt−1 is democracy-related 

factors enforcing human rights norms including the general level of democracy, judicial 
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independence, and freedom of speech. Torturet−1 is the lagged dependent variable and Zt−1 is 

a vector that contains the control variables.  

 Based on this first-stage analysis, I conducted the second-stage analysis by including 

the measures of conflict and post-conflict periods in the models. I examined both the 

independent effects and the interaction effects of these variables with variables enforcing 

human rights norms. I used STATA version 13 to conduct the ordinal logistic regression 

analyses. Random-effects (RE) models were also applied as a robustness check13 and the 

results are briefly reported in the following section.  

  

                                                            
13 I used random-effects models instead of fixed-effects models in order to (1) include time-invariant 

variables such as legal systems and religion and (2) capture both within-country and between-country 

effects of the main variables of interest. 

4.4. Results 

 Table 2 presents estimates for the effects of international and domestic factors on the 

state’s use of torture from 1981 to 2010. In the first analysis (model 1), the estimates from 

ordered regression analysis suggest that an enhanced security threat increases the probability 

of a nation-state employing torture practices. Specifically, a state’s engagement in civil war is 

associated with 1.579 times increase (p<0.01) in the odds ratio (OR) of torture use. Also, 

experience of terrorist attacks is related to 1.536 times increase (p<0.05) in the state’s use of 

torture. On the other hand, international war does not increase the state’s use of torture in the 

contemporary period under examination (1981-2010). In addition, the results show that the 

passage of counter-terrorist legislation has a positive relationship with the use of torture after 

controlling for the actual number of terrorist attacks (OR=1.339, p<.01). This implies that a 

state’s concern with a terrorist attack itself increases the potential for torture use. The results 

are stable across the other three models.  
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Table 4.2. Ordered Logistic Regression Analysis on the Use of Torture 

 Model 1 Model 2 Model 3 Model 4 

National Security Variables:     

   International War t−1 1.244  
(0.308) 

1.227  
(0.304) 

1.274  
(0.321) 

1.356  
(0.339) 

   Civil War t−1 1.579**  
(0.250) 

1.583**  
(0.246) 

1.594**  
(0.267) 

1.681**  
(0.286) 

   Terrorist Attacks t−1 1.536*  
(0.320) 

1.527*  
(0.322) 

1.573*  
(0.331) 

1.585*  
(0.335) 

   Counter-Terrorist Legislations t−1 1.339**  
(0.143) 

1.339**  
(0.143) 

1.334**  
(0.143) 

1.325**  
(0.141) 

Human Rights Variables:     

   Anti-Torture Treaties t−1 1.761***  
(0.146) 

1.754***  
(0.147) 

1.601***  
(0.140) 

1.577***  
(0.140) 

   INGO Membership t−1 0.578***  
(0.055) 

0.583***  
(0.055) 

0.628***  
(0.060) 

1.169  
(0.276) 

   Judicial Independence t−1   0.724***  
(0.052) 

0.658***  
(0.054) 

            x INGO Membership    0.736**  
(0.079) 

   Freedom of Speech t−1   0.855  
(0.078) 

0.866  
(0.079) 

   Level of Democracy t−1 0.966***  
(0.010) 

 0.986  
(0.011) 

0.981  
(0.011) 

   Separation of powers t−1  0.796*  
(0.089) 

  

   Competitive election t−1  1.020  
(0.097) 

  

   Political participation t−1  0.937  
(0.090) 

  

Controls:     

   Civil Law System t−1 1.076  
(0.169) 

1.095  
(0.169) 

0.939  
(0.157) 

0.999  
(0.166) 

   Common Law System t−1 0.807  
(0.209) 

0.835  
(0.216) 

0.775  
(0.204) 

0.873  
(0.221) 

   Military Regime t−1 1.041  
(0.135) 

1.002  
(0.130) 

0.990  
(0.127) 

0.998  
(0.129) 

   Religion: Christian t−1 1.207  
(0.273) 

1.193  
(0.267) 

1.376  
(0.324) 

1.283  
(0.297) 

   Religion: Catholic t−1 1.179  
(0.278) 

1.159  
(0.268) 

1.357  
(0.329) 

1.277  
(0.304) 
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   Religion: Muslim t−1 0.946  
(0.200) 

0.953  
(0.203) 

0.961  
(0.212) 

0.958  
(0.209) 

   GDP (ln) t−1 0.878  
(0.058) 

0.884  
(0.059) 

0.902  
(0.061) 

0.859*  
(0.059) 

   Population (ln) t−1 1.476***  
(0.076) 

1.472***  
(0.076) 

1.435***  
(0.076) 

1.377***  
(0.073) 

   Previous Torture Practice t−1 8.558***  
(0.767) 

8.538***  
(0.763) 

8.004***  
(0.728) 

7.843***  
(0.707) 

Constant 1 2.786  
(0.886) 

2.872  
(0.887) 

2.125  
(0.914) 

1.095  
(0.945) 

Constant 2 6.372  
(0.893) 

6.461  
(0.896) 

5.733  
(0.920) 

4.713  
(0.946) 

Pseudo R2 0.352 0.352 0.356 0.358 

Countries 159 159 159 159 

Observation (N) 3,921 3,921 3,919 3,919 

Note: ***p <.001, **p <.01, *p <.05. Odds ratios are reported; Standard errors are in 

parentheses. 

 

 Among human rights variables, model 1 indicates the mixed effect of the international 

predictors. On one hand, a state’s signature or ratification of international anti-torture treaties 

is associated to 1.761 times increase in the countries’ torture use (p<0.001), reinforcing the 

findings of previous studies that showed the paradoxical relationship between treaty 

ratification and human rights violations (Hathaway 2002; Keith 1999). On the other hand, the 

number of INGOs is related to 0.422 times decrease (p<0.001) on the use of torture, 

supporting Hypothesis 1-1. The results corroborate past research by showing the important 

role of international organizations in the prevention of torture (Boli and Thomas 1997; 

Hafner-Burton and Tsutsui 2005; Wotipka and Ramirez 2008). The mixed findings are 

mostly consistent across all four models. 

 Table 4.2 further shows that the level of democracy in general and the independence 

of the judicial body in particular matter in the prevention of torture. Model 1 indicates that 

the level of democracy negatively and significantly affects a state’s likelihood of using 

torture (OR=0.966, p<0.001). Splitting the democracy variable into three components of 
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democracy in model 2, the institutional separation of power turns out to be the only factor 

that negatively and significantly influences the countries’ torture use (OR=0.796, p<0.05). In 

model 3, I include two democracy variables: judicial independence and the freedom of speech 

and press. The results indicate that the independence of a judicial body has a significantly 

negative effect on the state’s use of torture (OR=0.724, p<0.001)0. The freedom of speech 

variable, on the other hand, is not significantly related to torture practices. The estimate for 

the level of democracy loses its significance after controlling for judicial independence and 

freedom of speech. These results correspond to Hypothesis 1-2 by showing the independent 

judicial branch to be a critical cornerstone for the prevention of torture.  

 In model 4, I find that the interaction between INGO membership and judicial 

independence has a negative and significant effect on torture (OR=0.736, p<0.01). 

Supporting Hypothesis 1-4, the results provide support for my argument that the influence of 

international organizations is moderated by the ability of an independent judicial body to 

circumscribe the states’ employment of torture.  

 Among control variables, economic growth decreases the probability of a state 

utilizing torture. In addition, torture is more likely to be used in countries with a larger 

population. As expected, the use of torture in a previous year is also positively related to 

torture use in a given year. The results are constant across all four models.  

 Moving to the second stage of analysis, I make a distinction between times of peace, 

armed conflict, and post-conflict. Table 4.3 examines the effect of the main independent 

variables in each of the three distinct periods using interaction terms. Both conflict and post-

conflict variables are binary variables and two interaction terms are used for each model to 

examine the main predictor’s effect in times of conflict and post-conflict. The estimate for the 

main predictor without interaction terms should be interpreted as the predictor’s effect during 

peacetime. 
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Table 4.3: Ordered Logistic Regression Analysis on the Use of Torture: Peace, Conflict, and Post-Conflict Periods 

 Model 5 Model 6 Model 7 Model 8 Model 9 

National Security Variables:      

   Conflict Period t−1 2.161***  
(0.344) 

2.346***  
(0.454) 

2.169***  
(0.341) 

2.454***  
(0.568) 

2.785***  
(0.705) 

   Post-Conflict Period t−1 2.391***  
(0.425) 

3.037***  
(0.634) 

2.370***  
(0.436) 

3.425***  
(0.948) 

2.747***  
(0.647) 

   Years after Conflict t−1 0.940*  
(0.027) 

0.953 
(0.028) 

0.940*  
(0.027) 

0.933*  
(0.028) 

0.939*  
(0.026) 

   Counter-Terrorist Legislations t−1 1.335**  
(0.143) 

1.338**  
(0.144) 

1.332**  
(0.141) 

1.349**  
(0.144) 

1.341**  
(0.143) 

Human Rights Variables:      

   Anti-Torture Treaties t−1 1.634***  
(0.144) 

1.781***  
(0.170) 

1.636***  
(0.143) 

1.634***  
(0.145) 

1.632***  
(0.143) 

         x Conflict  0.874  
(0.181) 

   

         x Post-Conflict  0.681*  
(0.130) 

   

   INGO Membership t−1 0.595***  
(0.059) 

0.606***  
(0.060) 

0.587***  
(0.065) 

0.607***  
(0.059) 

0.601***  
(0.059) 

         x Conflict   1.006  
(0.126) 

  

         x Post-Conflict   1.033  
(0.092) 

  

   Judicial Independence t−1 0.753***  
(0.055) 

0.756***  
(0.055) 

0.752***  
(0.055) 

0.803**  
(0.066) 

0.750***  
(0.055) 
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         x Conflict    0.892  
(0.159) 

 

         x Post-Conflict    0.733*  
(0.109) 

 

   Freedom of Speech t−1 0.851  
(0.077) 

0.851  
(0.077) 

0.851  
(0.078) 

0.850  
(0.076) 

0.904  
(0.092) 

         x Conflict     0.785  
(0.149) 

         x Post-Conflict     0.878  
(0.134) 

   Level of Democracy t−1 0.983  
(0.011) 

0.982  
(0.012) 

.983  
(0.012) 

0.982  
(0.011) 

0.982  
(0.011) 

Controls:      

   Civil Law System t−1 0.972  
(0.161) 

0.971  
(0.163) 

0.973  
(0.162) 

0.963  
(0.160) 

0.969  
(0.161) 

   Common Law System t−1 0.763  
(0.208) 

0.798  
(0.223) 

0.758  
(0.211) 

0.770  
(0.206) 

0.780  
(0.208) 

   Military Regime t−1 1.048  
(0.134) 

1.057  
(0.134) 

1.048  
(0.134) 

1.050  
(0.135) 

1.057  
(0.135) 

   Religion: Christian t−1 1.357  
(0.313) 

1.342  
(0.310) 

1.363  
(0.314) 

1.339  
(0.308) 

1.360  
(0.314) 

   Religion: Catholic t−1 1.284  
(0.312) 

1.277  
(0.312) 

1.286  
(0.312) 

1.271  
(0.306) 

1.290  
(0.312) 

   Religion: Muslim t−1 0.884  
(0.194) 

0.881  
(0.194) 

0.888  
(0.195) 

0.868  
(0.189) 

0.877  
(0.192) 

   GDP (ln) t−1 0.913  
(0.062) 

0.900  
(0.061) 

0.915  
(0.062) 

0.915  
(0.061) 

0.914  
(0.061) 

   Population (ln) t−1 1.404***  1.401***  1.405***  1.408***  1.411***  
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(0.075) (0.076) (0.075) (0.075) (0.074) 
   Previous Torture Practice t−1 7.622***  

(0.691) 
7.577***  
(0.684) 

7.620***  
(0.691) 

7.638***  
(0.691) 

7.591***  
(0.679) 

Constant 1 2.130  
(0.907) 

2.030  
(0.906) 

2.149  
(0.907) 

2.232  
(0.901) 

2.233  
(0.898) 

Constant 2 5.771  
(0.911) 

5.674  
(0.910) 

5.790  
(0.910) 

5.864  
(0.906) 

5.869  
(0.902) 

Pseudo R2 0.360 0.361 0.360 0.361 0.361 

Countries 159 159 159 159 159 

Observation (N) 3,919 3,919 3,919 3,919 3,919 

Note: ***p <0.001, **p <0.01, *p <0.05. Odds ratios are reported; Standard errors are in parentheses. 
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 In the first analysis (model 5), the results indicate that the period of conflict 

significantly increase the state’s likelihood of using torture (OR=2.161, p<0.001). In addition, 

the period of post-conflict is also positively and significantly associated to torture use 

(OR=2.391, p<0.001). At the same time, however, the number of years passed after conflict 

has a negative and significant effect on the use of torture (OR=0.940, p<0.05). In other words, 

torture is still widely utilized directly after armed conflict ends, but the use of it decreases 

gradually as years pass.  

The following models display the effects of international anti-torture treaties (model 

6), INGO membership (model 7), judicial independence (model 8), and freedom of speech 

(model 9) on torture practices in three distinct periods. I include two interaction terms for 

each model to examine the main predictor’s effect in times of conflict and post-conflict. The 

estimate for the main predictor without interaction terms should be interpreted as the 

predictor’s effect during peacetime.  

Model 6 shows that signing or ratifying international treaties has a positive and 

significant effect on torture use during peacetime (OR=1.781, p<0.001) but that this 

relationship is reversed in the post-conflict period (OR=0.681, p<0.05). In times after armed 

conflicts, the government’s signing or ratification of anti-torture treaties has its intended 

preventive influence.14

                                                            
14 I distinguish between the CAT treaty and the optional protocol of CAT. The results show that only 

the optional protocol has a significantly negative effect on the state’s use of torture in the post-conflict 

period (OR=2.245, p<0.01). The results support for Cole’s study (2012) that optional protocols of 

international human rights treaties have an intended preventive effect on human rights violation. 

 Model 7, on the other hand, indicates that the national linkage to 

INGOs decreases the likelihood of employing torture in peacetime (OR=0.587, p<0.001) but 

it loses its significance in times of heightened security threat (i.e., both conflict and post-

conflict periods).  
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The findings in Model 8 reveal the critical role of an independent judicial body in 

preventing the use of torture. While judicial independence has a negative and significant 

influence on torture (OR=0.803, p<0.01), the prevention effect of judicial independence in 

the post-conflict period is not only statistically significant but also similarly strong in 

magnitude (OR=0.733, p<0.05). Thus, I find that judicial independence is a critical 

determinant of human rights protection both in times of peace and post-conflict but not in 

situations of armed conflict. Finally, Model 9 shows that freedom of speech is not 

significantly related to torture practices in any situation when both judicial independence and 

the average level of democracy are controlled. The coefficient is negative as expected but the 

finding is not statistically significant. 

In sum, the results provide support for the Hypotheses 2-2 and 2-3 by showing that 

INGO membership and judicial independence can serve to prevent torture in peacetime but 

not during times of war. The results in times of peace are similar to the findings in the first 

stage of analysis: while anti-torture treaties increase the potential for practicing torture, INGO 

membership and an independent judicial body decrease its probability. During armed 

conflicts, however, neither judicial independence nor the activities of INGOs has a significant 

relationship to torture use. In other words, during times of a heightened security threat, 

international and domestic actors that support human rights norms do not make any 

difference. Finally, the results in the post-conflict period mostly support Hypotheses 2-4 and 

show that law is of particular importance: independence of the judiciary and anti-torture 

treaties serve to buttress anti-torture.  

 To see if our findings are robust to different statistical strategies, I first applied 

random-effects ordinal logistic regression models as supplementary analyses. The results are 

mostly consistent with my previous findings. Both conflict and post-conflict periods have 

positive and significant effects (OR=2.283, p<0.001; OR=2.631, p<0.001), respectively. The 
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effect of judicial independence is negatively significant during both peacetime (OR=0.719, 

p<0.001) and in the post-conflict period (OR=0.665, p<0.05). Anti-torture treaties also have a 

consistently mixed effect in peacetime (OR=1.938, p<0.001) vis-à-vis the post-conflict period 

(OR=0.519, p<0.001). The number of INGO membership is the only variable that loses its 

statistical significance in this more conservative test using random-effects models.  

 As an additional check for robustness, I generate two binary dependent variables from 

the ordinal variable on torture use: one that distinguish between no use of torture and 

occasional/systematic use of torture, and the other that distinguish between no/occasional use 

and systematic use of torture. Then, I employ logistic regression analyses on the two 

dependent variables, respectively, and the results are mostly consistent between two models: 

The effect of judicial independence is negative and significant during both peacetime 

(OR=0.788, p<0.05; OR=0.803, p<0.01) and the post-conflict period (OR=0.655, p<0.05; 

OR=0.733, p<0.05). Also, anti-torture treaties have a mixed effect between peacetime 

(OR=1.575, p<0.001; OR=1.781, p<0.001) and the post-conflict period (OR=0.673, p<0.05 

one-tail; OR=0681, p<0.05). Finally, the number of INGO membership has a significantly 

negative effect on torture in peacetime (OR=0.581, p<0.001; OR=0.587, p<0.001) but not in 

other periods.   

 

This cross-national research focuses on the varying contexts of security threat under which 

governments may or may not comply with the international norms of human rights. The 

findings show that while nation-states do use torture during peacetime in the absence of a 

security threat, the organizational linkage to the world society and judicial independence can 

serve to prevent torture. However, factors enhancing national security threats such as 

engagement in a civil war and attacks from terrorist groups increase the potential for a state’s 

4.5. Conclusion 
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use of torture; international and domestic factors contributing to the prevention of torture in 

peacetime are neutralized in times of armed conflict. This implies that even stable 

democracies with an independent judiciary are still likely to use torture in times of a security 

threat when security interests hold priority over human rights. Nation-states are still more 

likely to use torture in the post-conflict period but law becomes critical in this stage. When 

the judicial branch is independent from the administrative branch and when a government 

ratifies anti-torture treaties, nation-states are more likely to rollback the wartime practices of 

torture. 

 Previous studies have rarely examined the generalized dynamics of human rights 

violations in the post-conflict reconstruction period. This study suggests that torture methods 

are more likely to be normalized even after the end of armed conflict. At the same time, 

however, an independent judiciary can provide the legal arena within which human rights 

advocates can challenge the security policies that were adopted during conflicts. In the 

absence of an independent judicial institution, human rights advocates are unable to initiate 

legal challenges to the use of torture and therefore governmental security agencies are less 

likely to cease the use of torture methods.15

  In addition, this study revisits and extends previous literature that pointed to a strong 

relationship between democracy and human rights (Davenport 1999, 2000; Krain 1997; 

 Also, this study indicates that anti-torture treaties 

do have their intended preventive effect on torture. The finding infers that the international 

society is in a better position to monitor the treaty compliance of post-conflict societies that 

seek assistance in this reconstruction period. 

                                                            
15 The post-9/11 politics in the United States provide an example of how the a series of challenges by 

lawyers in the post-9/11 era could lead to landmark court decisions protecting rights of detainees, 

eventually leading to the proclamation by President Obama to abide by the Geneva Convention and 

not to use torture methods in the black sites run by the United States (Goldsmith 2012; Suh 2014). 
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Mitchel and McCormick 1988; Poe and Tate 1994; Poe, Tate, and Keith 1999). While 

democracy is an important political foundation for human rights in general, my findings 

provide support for the past research (Einolf 2007; Powell and Staton 2009) by showing that 

the institutional separation of power in general and judicial independence specifically is the 

critical legal foundation for the prevention of torture. Furthermore, this study provides 

evidence for my hypothesis that the linkage to the world society interacts with an independent 

judicial body to further prevent nation-states from using torture. While past studies have 

argued that democracy provides the favorable setting within which international treaties and 

organizations can more effectively influence state behavior, my findings point to the 

possibility that international human rights norms gain domestic power under an established 

rule of law. The presence of a legal arena provided by an independent court system can open 

up an opportunity for human rights advocates to initiate legal disputes and gain favorable 

court decisions.  

 Among factors related to national security threat, no significant relationship was 

found between international war and torture practices between 1981 and 2010. I suspect that 

both the decreasing number of brutal international warfare between equivalently powerful 

states and the establishment of international humanitarian law after WWII (e.g., Geneva 

Convention) lead to this non-finding. On the other hand, ethnic civil conflicts within a state 

serve as the conduit for the consistent use of torture in the post-Cold War era. Moreover, my 

findings support past studies of terrorism (Donohue 2008; Piazza and Walsh 2010; Shor 2008; 

Shor et al. 2014) by suggesting that nation-states are prone to use torture in the face of 

terrorist threats. My research reveals that both attacks from terrorist groups and governmental 

efforts to disrupt covert terrorist networks lead to a wider use of torture. My study implies 

that the protection of human rights does not solely depend on whether human rights norms 

are successfully legitimized as dominant global norms or not; rather, the contingent factors 
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that jeopardize human rights, such as varying degrees of national security threat, should be 

taken into account in order to gain a fuller understanding of the challenges of human rights in 

contemporary times. 

  

  



 
 

48 

5. THE RULE OF LAW AND THE POLITICS OF TORTURE IN SOUTH KOREA 

 

 

5.1. Introduction 

 Where-ever law ends, tyranny begins. - John Locke 

 

 The norms of human rights have spread internationally since the end of World War II 

through a series of international and regional human rights treaties. In turn, these 

international legal regimes have provided a set of scripts and models for which nation-states 

to adhere to human rights (Meyer 1980; Meyer, Boli, Thomas and Ramirez 1997; Meyer and 

Ramirez 2000). With the advent of international human rights law, it has become harder for 

sovereign states to infringe upon human rights (Cole 2005; Wotipka and Tsutsui 2008). In 

addition to the globalized norms of human rights, scholars have identified democracy as an 

important political factor in the improvement of human rights. Past literature on democracy 

has shown that human rights are more easily promoted in democratic versus authoritarian 

states (Davenport 1995, 1999; Henderson 1991, 1993; Mitchel and McCormick 1988; Poe 

and Tate 1994; Poe, Tate, and Keith 1999; Walker and Poe 2002). Under a democratic regime, 

a government comes under the greater scrutiny of civil society actors who hold the incumbent 

government accountable for the human rights violations of its agencies (Davenport 2000; De 

Mesquita, Downs, Smith, and Cherif 2005; Neumayer 2005; Simmons 2009). 

 Past scholarship on human rights has focused on international human rights norms 

and democratization as two major determinants of human rights protection. Less understood, 

however, are the concrete legal mechanisms through which governmental and non-

governmental actors utilize these macro-level changes to prevent the violations of human 

rights. This is a serious oversight since the institutionalization of international norms of 
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human rights and democratic transitions do not necessarily translate into the prevention of 

human rights violations. Applying a process-oriented approach to analyze the interaction 

between political and civil society actors, this chapter illuminate the ways in which 

international human rights law becomes translated into domestic law and how the behavior of 

the state becomes circumscribed within a newly democratized environment.  

 This chapter specifically focuses on the case of torture in South Korea. Despite the 

international diffusion of humanitarian values, torture continues to be employed by many 

nation-states especially during periods of armed conflict (Cingranelli and Richards 1999; 

Einolf 2007). Torture serves state interests in multiple ways during a legal process: to extract 

critical information from detainees, terrorize potential challengers, and obtain a confession 

(Rejali 2007). Here, South Korea stands out as a unique case in that the widespread use of 

torture by military regimes during the Cold War has waned and then finally disappeared in 

the 2000s. Therefore, South Korea becomes an ideal setting to examine how macro factors of 

global human rights norms and democratization lead to the prevention of torture. 

 Particular attention is paid to the establishment of rule of law as a critical stepping 

stone to the enhancement of human rights. With the rule of law making the behaviors of all 

citizens, including state officials, legally accountable, the state and its agencies have to start 

calculating the costs and risks of violating basic human rights (O’Donnell 2004; Powell and 

Staton 2009). While torture has been prohibited under the Korean Constitution since its 

independence and military regimes also made torture illegal, the rule of law became fully 

established only after the country’s democratic transition and consolidation. In particular, I 

identify three critical steps that have led to the establishment of rule of law and the 

subsequent disappearance of torture: the independent judiciary, the participation of lawyers in 

criminal proceedings, and the institutionalization of the Human Rights Commission (HRC) as 

a monitoring agency. I show how persistent efforts by both democratic governments and civil 
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society actors can lead to the prevention of human rights violations.  

 

 This study focuses on the processes through which state-sponsored torture has been 

prevented in South Korea. Following the United Nation’s Convention Against Torture 

(United Nations 1984), torture refers to a state official’s intentional infliction of severe pain – 

either physical or mental -- on a detainee. Although torture can result in the extrajudicial 

death of the detainee, that is often not its primary purpose. Rather, torture is often used to 

threaten a detainee as part of an interrogation technique in order to obtain valuable 

information or a confession. 

5.2. South Korea in Context 

 With torture serving as the primary means to conduct a criminal investigation in the 

pre-modern era, it has been prevalent in most pre-modern Western and Eastern societies. 

During modernity, it also became a ceremonial display of power by a ruler to terrorize 

subordinates and exact submission (Foucault 1997; Kahn 2009). Influenced by 

Enlightenment ideals of human dignity and universal rights, torture has gradually disappeared 

as a public practice in most modern states. Since the end of World War II, both inter-

governmental organizations such as the United Nations and international non-governmental 

organizations such as Amnesty International have made a concerted effort to further 

delegitimize state torture. Accordingly, reported incidents of torture can incite public outrage 

and galvanize social movements especially when the public feels a strong sense of empathy 

with the victim (Hess and Martin 2006).  

 Nonetheless, despite its public decline, torture remains institutionalized as a secretive 

form of interrogation in many nation-states. According to Amnesty International (2000), 

torture was widespread in over 70 countries of the 150 countries that deployed it. The use of 

torture was particularly high during times of war or armed conflict when nation-states faced 
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an enhanced security threat. Even in the absence of an actual security threat, however, torture 

is deployed by the state to further other aims (Katzenstein 1996). For instance, authoritarian 

governments often manipulate the specter of an external security threat to repress domestic 

political rivals and challengers.  

 South Korea is an ideal site to examine the use and disappearance of state torture. On 

one hand, it has a long and persistent history of torture. Similar to other pre-modern states, 

the Korean state during Chosŏn Dynasty (1392-1897) institutionalized torture as part of its 

interrogation and punishment techniques (Sim 2011). Under the Japanese colonial 

administration (1910-1945), torture was prohibited by the Governor-General of Korea, but at 

the same time, it became modernized through the development of more efficient techniques 

involving water and electricity. The Japanese security agencies of the fascist government also 

politicized torture by using it to suppress political dissidents. Among the representative 

institutions that have systematically employed torture to punish potential challengers, 

including nationalists, communists, and Christians, were the police and military (Huh 2010; 

Park 2006).  

 The state’s use of torture has incited widespread moral outrage from the public during 

the Japanese colonial period, but torture was still widely used by state agencies to seek 

confession from suspects (Shin 2003). Figure 5.1 show the frequency that the two terms 

“human rights” and “torture” appear on the subject in the newspaper articles of Dong-a Ilbo 

between 1920 and 1940.  
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Figure 5.1: The Appearance of Torture and Human Rights in Newspaper Articles, 1920−1940 

 
Source: Dong-a Ilbo newspaper articles (http://news.donga.com/Pdf) 

 

 Despite censorship imposed to the media, the figure demonstrates that torture has 

been widely reported and criticized by major newspapers especially since late 1920s. The 

number of articles the subject of which includes “torture” was 4 in 2020, but it rose to 48 in 

1927, and after a decreasing trend, increase back to 41 in 1933. The term “human rights” 

remained under 10 in the same period, which shows that torture has been a contentious 

subject even before human rights  

 After Japan’s defeat in World War II and the liberation of Korea, the South Korean 

Constitution further prohibited the use of torture leading to its prohibition under criminal law 

both under the civil dictatorship of Rhee and the military dictatorships of Park and Chun. At 

the same time, however, torture continued to be used in South Korea after independence. 

Under the United States Army Military government (1945-1948), pro-Japanese public 

officials continued to rely on torture specialists within both national and local police offices 
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(Cho 1987; Park 2006). In 1948, after the establishment of the First Republic, the new South 

Korean government passed the National Security Law in order to address the communist 

threat (Huh 2010). While the North Korean Communist government under Kim Il-Sung 

established its own security institutions that utilized torture to suppress political dissidents 

(Armstrong 1995), the South Korean government under Syngman Rhee exploited the 

National Security Law and its security apparatus to do the same. After the Korean War (1950-

1953), with the continued threat of North Korean Communism and the issue of national 

security superseding all other concerns, the abusive power of the executive became justified. 

In 1959, even Cho Bong-am, a prominent candidate in the 1956 presidential election, was 

accused of violating the National Security Law, tortured, and sentenced to death.  

 Military governments that came to power through military coups in 1961 and in 1979 

– Park Chung Hee (1961-1979) and Chun Doo Hwan (1980-1987) respectively – continued 

to use the National Security Law to delegitimize democracy activists as pro-Communist and 

pro-North Korean supporters. Torture became a common interrogation technique employed 

by the Korean Central Intelligence Agency (KCIA), the military, the police, and the 

Prosecutors’ Office.  

 Despite this sordid history, South Korea exemplifies one of the most successful cases 

of a country where torture has gradually disappeared as a practice. Due to the strong and 

negative public reaction against torture, governments have strived to conceal its systematic 

practice. When such instances of torture become public knowledge, however, they often 

became a catalyst for massive anti-government uprisings (Hess and Martin 2006; Opp and 

Roehl 1990). During the June Democratic Uprising in 1987, for instance, the public exposure 

of the torture and subsequent death of a student activist from Seoul National University, Park 

Jong Chul, triggered a wave of protests against the military dictatorship leading eventually to 

the resignation of the country’s president, Chun Doo Hwan. After the June Uprising in 1987, 
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South Korea has re-established direct presidential elections. These political reforms 

accelerated after the collapse of the Communist Bloc and the Cold War system when North 

Korea became a weaker threat to national security. Between 1998 and 2007, presidents from 

the newly-formed opposition party, the Democratic Party, initiated various political and legal 

reforms that have also led to a gradual decrease in the use of torture since 1987 and its 

complete demise in the late 2000s.  

 Although the use of torture has gradually diminished since democratization in 1987, it 

has still taken over 20 years to eradicate its practice as an interrogation technique by state 

agencies. Even after the signing of UN human rights treaties prohibiting torture, such as the 

International Covenant on Civil and Political Rights (ICCPR), in 1990 and the Convention 

Against Torture (CAT) in 1995, the Korean state continued to practice it. Given this history, 

this research aims to illuminate the complex process through which political and civil society 

actors in South Korea have pressured state agencies to protect the human rights of their 

detainees. I do so by comparing torture practices during the three distinct periods of military 

dictatorship before 1987, democratic transition between 1987 and 1997, and democratic 

consolidation between 1998 and 2010. 

 

 Collecting data on torture is hindered by the fact that most governments try to either 

conceal or under-report their torture practices. Two reasons, in particular, make a 

comprehensive and objective sampling of torture cases difficult. First, cases involving either 

the use of extreme torture techniques or high-status victims are more likely to attract media 

attention and, therefore, become over-represented in the data sample. Second, with cases of 

torture more likely to become public within a democratic environment with an autonomous 

media and independent civil society actors, coverage of torture paradoxically becomes over-

5.3. Data and Methods 
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represented during periods of democratic versus authoritarian regimes (Cole and Ramirez 

2013).  

 Due to these difficulties, this study focuses on the internal characteristics of publicly 

reported torture cases rather than their frequency. Among the publicly reported cases of 

torture, I coded information about the torturers, their victims, and the varying types of torture 

techniques applied by the state agencies in order to reveal their changing characteristics.  

 Data on incidents of torture was collected from two sources in South Korea. The first 

source was the Annual Human Rights Report published by the Korean Bar Association since 

1985. Applying a conservative criterion in defining torture, the Korean Bar Association has 

maintained records only of those cases where an investigation was conducted and sufficient 

evidence of torture was found (Korean Bar Association 1985). A second and more 

comprehensive source of information came from the three published volumes of the Report of 

the Barbarian Era (Park 2006), a 1638-page compilation of mostly legal cases of torture as 

exposed by the media, lawyers, and civil society organizations until 2005. Using these two 

sources, an event-level dataset of the torturers, the torture victims, the torture methods, and 

reasons for torture—among other factors—was constructed. The final data ended up covering 

260 incidents of torture between 1980 and 2012 involving 1,277 victims.  

 In addition to data on state-sponsored torture, I also employed a process-tracing 

method (George and Bennett 2005) to identify the factors contributing to the decline of 

torture after democratization. Focusing on the period between 1980 and 2012, I compared the 

dynamics of torture in the three distinct stages of military authoritarianism (1980-1987), 

democratization (1988-1997), and democratic consolidation (1998-2012) in order to 

investigate the politics of torture in South Korea.  

 

5.4. The Changing Characteristics of Torture 
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 Even though torture became legally prohibited in the Constitution after the country’s 

independence in 1948, it continues to haunt state institutions that operate outside the purview 

of law. Figure 5.2 shows the reported number of torture cases between 1980 and 2012.  

 

Figure 5.2: The Reported Incidents of Torture, 1980-2012 

 
Note: The line indicates the moving average of the annual number of torture cases.  

 

 The frequency of torture cases was underestimated during South Korea’s period of 

military dictatorship with the government censoring the media and suppressing efforts by 

civil society actors to expose torture. Still, 85 cases of torture involving 865 victims were 

reported between 1980 and 1987. After democratization, due to greater media freedom, the 

reported cases of torture have actually increased. Between 1988 and 1997, 138 cases of 

torture involving 330 victims were reported. Meanwhile, the number of reported tortures has 

decreased since the election of the Kim Young Sam administration in 1993. Between 1998 

and 2012, under the liberal presidencies of Kim Dae Jung and Roh Moo Hyun, 37 cases of 
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torture involving 82 victims were reported. Between 2005 and 2009, cases of torture 

diminished to the point that not a single case was reported. In fact, with the exception of a 

case involving the Yangcheon police station in 2010, no cases have been reported since 

2012.16

 
 

 In other words, torture has been completely abolished during the period of 

democratic consolidation. Also noteworthy is how a transition from a liberal to a conservative 

party in 2008 did not result in its resurgence.  

 Next, I compare the internal characteristics of torture cases from the three periods. 

Figure 5.3 shows the names of state institutions that used torture during their interrogation 

and prosecution process.  

 

Figure 5.3: State Institutions that Utilized Torture 

 During the period from 1980 to 1987, the Agency for National Security Planning 

                                                            
16 Though there were a number of cases of a policeman punching a criminal suspect while s/he was 

held in a local police station, these cases do not involve enough pain to warrant the category of torture.  
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(previously KCIA), the Defense Security Command in the armed forces, and the National 

Police Headquarter were involved in 65.3% of all reported cases of torture. During the period 

between 1988 and 1997, the proportion of these institutions’ involvement in torture dropped 

to 29.2% and has consistently dropped since then. On the other hand, reported cases of torture 

involving both city- and local-level police stations as well as the Prosecutors’ Office have 

increased during the stages of democratization (56.2% and 16.2%) and democratic 

consolidation (48.6% and 40.5%). These results suggest that local police stations and the 

Prosecutor’s Offices continued to use torture as an interrogation method even after the 

decrease of state-sponsored torture after democratic transition. 

 Figure 5.4, meanwhile, shows both the profiles of the torture victims (figure on the 

top) and the torture methods (figure at the bottom). These figures suggest the involvement of 

either a particular victim or method in each of the three stages. In cases involving various 

types of victims (e.g., movement activist and politician) or torture methods (e.g., electronic 

torture and stabbing), both categories were simultaneously counted as 1.  

 Figure 5.4 shows the changing profile of torture victims and torture methods from the 

pre-democratization to the post-democratization periods. In terms of torture victims, the 

figure discloses a striking difference between the periods of military dictatorship and 

democratic regime: the type of torture victim has drastically shifted from political dissidents 

such as movement activists, university students, politicians, religious leaders, and journalists 

to criminal suspects. Under the military regime, any individual, especially if s/he opposed the 

government, could be arrested, detained, and tortured. During this period, torture victims 

included high-status individuals such as Congress members from both the governing and 

opposition parties, religious leaders, judges and prosecutors, lawyers, military and police 

officers, journalists, and businessmen. They also included the family members, friends, and 

colleagues of the suspects, and witnesses. 
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Figure 5.4: Tortured Victims and Torturing Methods  
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 Under the democratic regime, however, the victims were primarily criminal suspects 

who had represented only 2.4% of all torture cases during the military regime. This was not 

because fewer criminal suspects were tortured during this period but because other types of 

victims were disproportionately over-represented. From 48.9% of cases after democratization, 

this proportion of non-criminal victims of torture has increased to 77.8% during the stage of 

democratic consolidation. While social movement activists were still tortured during the 

stages of democratization (14.3%) and democratic consolidation (13.9%), their proportion 

has dramatically fallen after democratization.  

 In terms of torture methods, Figure 5.4 shows that harsh torture techniques involving 

electricity, water, stabbing, beating, and cruel positions were prevalent before the 

democratization period. Both harsh and soft forms of torture were used during the military 

regime often leading to the physical disability or mental disorder of the victims.17

 In sum, the government has sponsored security agencies to use torture during its 

military regimes as both a repressive strategy against political dissidents and an interrogation 

method for criminal suspects. During this period, anyone could be victimized regardless of 

status and harsh and cruel torture methods were often employed to terrorize the detained 

individual and extract information or a confession from him or her. After democratization, 

state-sponsored torture has gradually disappeared except for softer forms of torture utilized 

 With the 

court gaining independence from the government after the democratic transition, however, 

confessions extracted from torture became inadmissible in courts as evidence. As a result, the 

proportion of soft torture techniques involving beating without instruments, cruel positions, 

and sleep deprivation has increased. While there has been a marked decline in the use of 

torture, it still exists in softer forms within the democratic regime. 

                                                            
17 In other cases, the victims of torture turned out to be more devoted activists of the democracy 

movement.  
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by local police stations and prosecutor’s offices. Finally, the long legacy of torture in South 

Korea came to an end during the stage of consolidated democracy when the state actively 

monitors and prohibits the use of torture by its institutions. In the next section, I focus on the 

interaction between the governmental and civil society actors in order to further examine 

these changes.  

 

 Ever since the end of Japanese colonialism and the establishment of South Korea as a 

nation-state, the Korean Constitution has prohibited torture. Subsequent regimes have built 

on this legal foundation to make further changes. After the military coup in late 1979 that 

brought the Chun Doo Hwan administration to power, it amended the constitution in order to 

signal its commitment to the prevention of torture. Section 2 of Article 12 stated that “No 

citizens shall be tortured or be compelled to testify against himself in criminal cases” (Korean 

Bar Association 1985; Park 2006). Section 3 further noted that “in a case where a confession 

is deemed to have been made against a defendant’s will due to torture, violence, intimidation, 

unduly prolonged arrest, deceit or etc., … such a confession shall not be admitted as evidence 

of guilt, nor shall a defendant be punished by reason of such a confession (Park 2006).” The 

Criminal Law and the Criminal Procedure Act have protected other legal rights of the 

detainee to due process (e.g., submission of arrest warrant), the assistance of counsel such as 

lawyers, and a fair and just trial under an independent judiciary.  

5.5. Military Regime and State-Sponsored Torture 

 Notwithstanding these legal amendments, the gap between formal law and actual 

practices persisted under the Chun administration. The Korean Bar Association and 

democratic movement organizations documented cases of people being arrested without a 

warrant and lawyers being prevented from meeting their clients. Not only that, the court 

allowed the use of evidence obtained through torture and torturers have not been prosecuted 
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and punished (Park 2006). As seen in the famous case of Kim Keun Tae, a prominent pro-

democracy leader who was subjected to both electric and water torture, the court not only 

admitted the evidence obtained through torture but also ignored his claim that he had been 

subjected to such forms of torture (Korean Bar Association 1987b). Under Chun’s 

administration, suspects who were arrested for political reasons and charged under the 

National Security Law, in particular, were sentenced to long-term imprisonment or even 

death. Accordingly, the public had very little faith in the judiciary body (in a few cases, 

people were even arrested for disrupting the court after hearing an unfair ruling by the judge).  

 The government, meanwhile, tried to conceal its organizations’ use of torture and 

went so far as to censor the media in order to do so. In extreme cases where victims were 

tortured to death and their deaths exposed by the media, the government blamed the torture 

on a few “bad apples” and denied their systematic nature. A massive anti-torture movement, 

however, began to develop, especially after the torture of Kim Keun Tae in 1985 and Kwon 

In-sook in 1986 came to light. This anti-torture movement was driven by numerous actors, 

including the leaders of the opposition party (e.g., Kim Young Sam and Kim Dae Jung from 

the New Korean Democratic Party), democracy movement organizations (e.g., The Council 

for the Promotion of Democracy), women’s organizations (e.g., Korean Women’s Association 

United), religious organizations [e.g., The National Council of Churches in Korea (also 

known as KNCC) and the Catholic Priests’ Association for Justice], family members of the 

victims (e.g., Family Associations for Democracy), and human rights lawyers (Monthly Mal 

1985; Park 2006). However, the movement was not strong enough to prevent the 

government’s use of torture until the death of Park Jong Chul in 1987 from torture, which 

triggered a massive democracy movement in South Korea.  

 Why was torture so prevalent despite the constitutional prohibition of torture and 

external pressure from the anti-torture movement? At the state level, its continued use had to 



 
 

63 

do with the fact that the benefits that the government derived from torture outweighed its 

costs. Using torture, the state’s security agencies could suppress the democracy movement in 

several ways: by obtaining secretive information about its networks, by prosecuting and 

imprisoning its leaders, and by simply terrorizing potential new recruits. In addition, the 

government could enhance its low political legitimacy. Having obtained power through a 

military coup, the government relied on the national security threat from North Korea that 

was constantly dramatized within the media to bolster its political legitimacy as the guardian 

of national security. In the name of national security, the government exploited the public’s 

fear of anti-Communism to prosecute individuals. At the individual level, state officials were 

also motivated to use torture against the government’s opposition members. When 

interrogators and prosecutors used evidence obtained from torture in order to sentence a 

political challenger to long-term imprisonment, they were often rewarded by the military 

government through promotion and national awards (Sisa Press 1999). Only rarely were they 

punished for these deeds since the interests of the court often converged with those of the 

military government.  

 Figure 5.5 depicts the institutional configuration of security agencies and legal 

institutions that closely collaborated with the military government to use both torture and the 

evidence obtained from torture to prosecute individuals. Core state agencies that constituted 

the national security apparatus included the Agency for National Security Planning (KCIA), 

the Defense Security Command in the Armed Force, and the anti-Communist branches within 

the National Police Headquarter and local police stations. 
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Figure 5.5: Institutional Arrangement of State Agencies 

 

 
 

 

 A typical process of how political dissidents were arrested, tortured, interrogated, and 

sentenced is as follows (Human Rights Medical Research 2011; Park 2006): First, the 

suspects were illegally arrested by security agencies without a warrant. Second, the detainees 

were interrogated by the security agents or the police without prior notification to their 

families or a legal counsel. During this interrogation procedure, various methods were often 

combined to fulfill both the torture’s primary aim of indicting the individual but also to obtain 

information and intimidate individuals from further participating in the pro-democracy 

movement. Third, the Prosecutors’ Office prosecutes the suspects, and lawyers can meet their 

clients only after the defendants are medically cured from tortured injuries. While prosecutors 

also torture suspects if the suspect overrides one’s confession, their goal is for the suspects to 

be consistent with their confession without the use of torture throughout the legal and judicial 
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process. The torturers from the security agencies can also appear during the prosecution 

process to threaten the suspects. Finally, the defendant was often sentenced to long-term 

imprisonment based on their confession. When a defendant was charged with violating the 

National Security Law, their violation was usually connected to North Korea or Communism, 

publicized through the national media, and often announced at politically important junctures 

such as pre-election periods. This was all done in order to enhance the political legitimacy of 

the military regime.  

 In addition to security agencies, legal institutions such as the judicial body and the 

Prosecutors’ Office have often collaborated with the military government to bolster its 

political legitimacy and neutralize its challengers. The various governmental agenices played 

different roles in the entire process of interrogating, prosecuting, and sentencing political 

dissidents within which the military government played a central role. While the security 

agencies were responsible for reporting to the president the names of those who had violated 

the National Security Law (Park 2006), the judges were responsible for sentencing them. 

Controlled by the government through their appointment and promotion, judges were often in 

no position to oppose its directives. In failing to follow them, the judges, themselves, were, in 

rare cases, also tortured and forced to resign. 

 The three most prominent security institutions within the government also competed 

with each other to indict individuals. Since its establishment during the Park Chung Hee 

regime, the KCIA has played the main role in collecting information on and interrogating 

military and political leaders as well as democracy movement leaders (Cumings 1997). The 

KCIA was infamous for the arrest and torture of governing party legislators in 1971 for 

voting against the government. After its chief, Chun Doo Hwan, gained power, the Defense 

Security Command in the Armed Force also became more prominent. Similar to the KCIA, it 

contained both intelligence and interrogation functions. Finally, the third security institution 
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was the police. Relying on elaborate torture techniques developed by its pro-Japanese police 

officers during the colonial era, both the national and local police stations regularly deployed 

torture as a key part of their interrogation process.  

 With torture an indispensible part of the government security apparatus, its frequency 

and severity did not decrease until the end of the military regime. According to Asian Watch 

(now Human Rights Watch/Asia), the axe of Chun Doo Hwan government fell most heavily 

against political dissidents (Asia Watch 1986). As I have discussed above, torture victims 

ranged from high-status individuals such as judges, military leaders, journalists, opposition 

party leaders, and religious leaders to ordinary people such as the family members of the 

political suspects. Various  methods of hard torture, involving electricity, water, and sexual 

abuse were combined with softer methods. These variegated methods and practices of torture 

practice did not end until the fall of the military regime itself.  

 

 Among the countries that rode “the third wave of democracy,” South Korea’s was 

arguably one of the most successful cases (Chang and Shin 2011; Huntington 1991). There 

were two salient characteristics to this success. First, after the transition in 1987, there was no 

relapse back to the military regimes. After the first direct presidential election in 1987 and the 

establishment of Kim Young Sam’s civilian government in 1993, political power has been 

transferred to the opposition party twice—once in 1998 and a second time in 2008. During 

this incremental process of democratization, the military posed no threat to the newly-elected 

democratic governments due to a series of preventative measures. While military generals 

who had participated in the military coup, including former president Chun Doo Hwan, were 

prosecuted and sent to prison, the private associations of military generals, such as Hanahoe, 

were dismantled during the Kim Young Sam administration. 

5.6. Democratization, Judicial Independence, and Torture 
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 Second, the transition to democracy in 1987 was abrupt and dramatic with structural 

factors such as rapid economic growth, the rise of the middle class, and the increasing 

discontent of the people with the repressive military government providing the important 

preconditions (Koo 1993). Scholars have debated the importance of these structural factors 

with some focusing on the ready acquiescence of the government after cool-headed 

calculations (Khil 2005) and others emphasizing the critical role of social movements in 

catalyzing the transition to democracy (Kim 2000). All agree, however, on the importance of 

the death of Park Jong Chul, a Seoul National University student, in January 1987 in 

triggering the mass mobilization of millions of citizens in the pro-democracy protests in June 

1987. Park Jong Chul Illegally arrested by the counter-Communist branch of the National 

Police Headquarter under the Department of the State at the time, Park Jong Chul was 

tortured by police officers who tried to obtain information about senior student activists 

through various methods, including waterboarding, which resulted in his death. Figure 5.6 

shows how torture became one of the main issues of the protests. 

 Under the pressure of the June Democracy Movement, Rho Tae Woo – the successor 

and military comrade of President Chun Doo Hwan – announced the 6.29 declaration in 

1987. Following the declaration, President Chun resigned from power and the direct 

presidential election was reinstituted. In the December presidential election, however, Rho 

Tae-Woo was elected as the new democratic president. Then, five years later, Kim Young-

Sam, one of the two prominent Opposition party leaders with Kim Dae Jung, became a 

member of the governing party and was elected the president of a civilian government in 

December 1992. 
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Figure 5.6: “We want live in a torture-free world” banner in the June Democratic Uprising 

 
Source: A picture from Kyunghyang Shinmun (June 15, 1987), provided by Korea 

Democracy Foundation. 

 

 Promising to protect human rights and advance democracy, the Roh Tae Woo 

government added a provision about the right to due process in Section 5 of Article 12 of the 

Constitution (Kim 1990). The Criminal Law and the Criminal Procedure Act also became 

amended to facilitate the prosecution of people who engaged in torture and prohibit the use of 
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confessions extracted during torture. Finally, in April 1990, the new government signed the 

International Convention on Civil and Political Rights (ICCPR)—Article 7 of which declares 

that “no one shall be subjected to torture or to cruel, inhuman or degrading treatment or 

punishment” (United Nations 1990).  

 These legal changes became further strengthened during Kim Young Sam’s 

administration between 1993 and 1998. While President Kim Young Sam proposed reforms 

to the investigative process from a confession-based investigation to an evidence-based one, 

the Supreme Prosecutors’ Office announced the provision of private meetings between 

lawyers and their clients (Park 2006). Policy change also accompanied these institutional 

reforms with the civilian government implementing measures to curtail the interference of the 

Defense Security Command within domestic political affairs and local police stations 

adopting a human rights monitoring system. In addition, with the National Assembly’s 

approval, the Convention Against Torture and Other Cruel, Inhumane, or Degrading 

Treatments or Punishments (CAT) treaty was ratified by the government in January 1995. 

Though the ratification of these international laws did not have direct legal implications since 

torture was already prohibited within domestic law, it still signalled the government’s strong 

resolve to distance itself from the repressive military regimes.  

 Playing a critical role in holding the government accountable to its human right 

promises have been global and local advocacy groups in civil society (Risse, Ropp, and 

Sikkink 1999). Human rights have become increasingly salient within the democratic 

movement that has emerged since the 1970s under the military regime (Chang 2015) with 

human rights lawyers addressing issues of torture. After democratization, human rights 

movements became larger and more organized within a more liberalized civil society. With 

the establishment of prominent legal advocacy groups such as Lawyers for a Democratic 

Society (Minbyun) in 1988, human rights lawyers could raise a collective voice against 
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torture. The number of human rights organizations has grown from 13 under the Chun Doo 

Hwan government to 74 under the Kim Young Sam government (Chang and Kim 2013). 

Since the South Korean government joined the United Nations in 1991, the influence of the 

international society has further grown. In particular, the World Conference on Human 

Rights, a U.N.-sponsored conference in Vienna, Austria, provided the human rights activists 

in South Korea with the scripts to make legal claims.18

 Among the legal reforms implemented during this period as a result of the 

governmental and civil society actors’ interaction, I identified the independence of the 

judiciary body from governmental influence as the most significant. Judicial independence in 

South Korea was an outcome of professional activism (Suh 2014) initiated by judges. In the 

“second judicial upheaval”

 The participants of this global 

conference not only realized that torture was a serious global issue but also found the 

practical means to protect its victims though agencies such as the Human Rights 

Commission. Providing a further impetus to the growing influence of international society 

have been international non-governmental organizations (INGOs) such as Amnesty 

International. The number of INGOs that Koreans have affiliated with has doubled from 23 

organizations in 1988 to 45 organizations in 1998 (Tsutsui and Wotipka 2004). While INGOs 

have voiced open criticism of the South Korean government on some human rights issues, 

human rights organizations such as Amnesty International, the World Organization Against 

Torture, and the Robert F. Kennedy Memorial Center for Human Rights have issued a 

collective statement urging a more transparent legal process (Koo 2011).  

19

                                                            
18 Following the International Conference on Human Rights held in Teheran, Iran in 1968, this was 

the second global conference to focus exclusively on the issue of human rights. 

 in February 1988, 335 judges signed a statement demanding the 

19 The first judicial upheaval was in 1971 under the Park Chung Hee government. While this was the 

first wave of activism initiated by the judges, the judicial body remained subordinate to the military 



 
 

71 

withdrawal of intelligence agents from the courts and the independence of the judicial body 

from the government. With the Rho Tae-Woo administration partially acceding to these 

demands, the court has begun to engage in judicial reforms to prohibit the extraction of 

confession under force or torture (Korean Bar Association 1990; 1993). In June 1993 within 

the first year of Kim Young Sam administration, 28 judges, who were affiliated with the 

Seoul Central District Court, initiated the “third judicial upheaval” in criticizing the 

judiciary’s subordinate role to the government. Within their statement that was supported by 

law associations including the Korean Bar Association and Lawyers for a Democratic Society 

(Minbyun), they demanded the independence of judges from governmental influence and for 

the implementation of a tenure system for judges. Since then, the newly-independent judges 

have become the driving force behind legal reforms for due process and defendant rights.  

 Both the second and third judicial upheavals have resulted in gradual changes in the 

legal process. Since the second upheaval, the court began to make judicial decisions that 

banned incommunicado detention and denied tortured confessions as legal evidence (Han 

2005; Park 2006). The third judicial upheaval also led to the ability of judges to issue an 

arrest warrant—a legal change that became introduced in 1995—along with the court’s 

acceptance of complaints by defendants who had been tortured during the investigation 

process. With the courts making confessions obtained through torture inadmissible, 

prosecutors now have to produce actual physical evidence. In short, changes to prevent 

torture did not come about automatically as a result of South Korea’s transition to democracy 

but rather arose through the activism of judges within a democratized environment.  

 Due to the political and legal changes after democratization, the state and its agencies 

have stopped using torture as a systematic method of political repression. With the courts 

rejecting confessions obtained through torture as court evidence, however, techniques of soft 

                                                                                                                                                                                         
government especially after the passage of the Yushin Constitution in 1972.  
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torture techniques have proliferated.  

 

 The peaceful transfer of presidential power to Kim Dae Jung, the leader of the liberal 

opposition party, in 1998 marks a further milestone in South Korea’s democratization 

process. As a prominent opposition party leader under the Park Chung Hee regime, Kim’s 

followers and family members have been victims of state repression. Kim himself 

experienced years of imprisonment, foreign exile, and house arrests, even receiving a death 

sentence in 1980. As the new president, Kim became both a political representative of the 

historically marginalized region of Jeolla province as well as a symbolic figure of the 

successful democracy movement against the military regime.  

5.7. Establishing the Rule of Law in a Consolidated Democracy 

 Following Kim’s retirement, Roh Moo Hyun, who had served as a prominent human 

rights lawyer and was from the same opposition party, became his successor in the 2003 

presidential election. With fellow activists in the pro-democracy movement sharing 

administrative and legislative power during his regime, civil society associations also 

perceived this period as an opportunity to promote their causes. The number of human rights 

organizations increased from 74 in Kim Young Sam government to 132 in Kim Dae Jung 

government and 160 in Roh Moo Hyun government (Chang and Kim 2013). Thus, the ten 

years of liberal presidency under Kim and Roh can be identified as the period of consolidated 

democracy when there was arguably a clear progress in terms of democratic participation and 

increased rights and freedom for the people (Diamond 1999; Shin and Chang 2011).  

 One of the ways for the new government to distinguish itself from a conservative past 

was to promote human rights policies (Futamura and Bernaz 2014; Koo 2011). In line with 

the growing number of pledges and promises by new presidents to enhance human rights, 

people’s expectations have also grown during this period. At the same time, the costs of 
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violating human rights through the use of torture have increased since just a single case has 

the potential to delegitimize a liberal government. With the enhanced autonomy of civil 

society and media, the likelihood a government’s misconduct becoming public knowledge 

has also grown.  

 A torture incident in 2002 became a turning point through which legal reforms were 

implemented (Korean Bar Association 2002). On October 26, 2002, seven members of an 

organized gang in Paju, Kyunggi Province, were arrested and tortured in the Seoul 

Prosecutors’ Office. One gang member, Cho Chun Hoon, even died from a combination of 

torture techniques involving sexual abuse, waterboarding, and beating. With an impending 

presidential election, this incidence of torture became highlighted by the conservative party 

and media. With both conservatives and liberals criticizing the government’s use of torture, 

the prosecutor of the case was arrested while the chief prosecutor of the Seoul Prosecutors’ 

Office, the General Prosecutor, and the Minister of the Department of Justice resigned 

(Hankyorae 2002). Following this incident, important legal changes were initiated to prevent 

a similar occurrence, including those I describe below.  

 Under a liberal regime, judicial independence became further strengthened. The 

courts have more frequently made decisions that reject tortured evidence and protect the 

rights of the defendant (Korean Bar Association 2004). Still, with the inability of independent 

courts to monitor the use of torture by the police and the prosecutors’ offices during the 

interrogation process, the liberal governments endeavored to incorporate monitoring bodies 

throughout the legal process. As a result, two major reforms were made during this period. 

First, lawyers became eligible to participate in all the stages of the criminal proceeding 

including interrogation and prosecution. Both human rights lawyers and human rights NGOs 

have long claimed the defendant’s need for counsel. As a result, since 1999, lawyers became 

eligible to attend the police’s interrogation process although they can still, under extentuating 
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circumstances, be expelled by the police (Korean Bar Association 1999). Moreover, reversing 

an earlier decision, in November 2003, the Supreme Court ruled that lawyers could assist the 

defendants during the prosecution process (Kyunghyang 2003). In 2004, the Department of 

Justice further amended criminal procedural law to allow the counsel to participate in the 

interrogation process without any exceptions (Huh 2010). In fact, in 2004, the Constitutional 

Court of Korea went so far as to rule that a prosecutor’s denial of a lawyers’ assistance to his 

client during a lawsuit was unconstitutional (Constitutional Court of Korea 2004). 

 Second, the National Human Rights Commission of Korea (NHRCK) was established 

to monitor the state agencies’ violations of human rights. Previous studies have suggested 

that human rights norms can be incorporated to national politics through the establishment of 

national human rights institutions (NHRIs). NHRIs, such as such as human rights 

commissions and human rights ombudsmen, are intended to enforce international human 

rights laws. Past research has suggested that NHRIs have been diffused to nation-states with 

strong linkage to the world polity (Koo and Ramirez 2009), providing an actual leverage for 

human rights norms to be incorporated to nation-states in the long run (Cole and Ramirez 

2013). 

 The idea for establishing a human rights commission in South Korea originated with 

the NGO representatives who had participated in the 1993 World Conference on Human 

Rights (Koo 2011). International and domestic advocacy groups such as Amnesty 

International, World Organization Against Torture, Lawyers for a Democratic Society, and 

the Korean Confederation of Trade Unions have long pushed for such commission (The 

Alliance 2001) which finally saw the light of day when it was established during the Kim Dae 

Jung administration in November 2001. Despite opposition from certain bureaucratic corners 

such as the Ministry of Justice, the commission obtained legal status as a governmental body 

and enjoyed relative autonomy from other administrative branches (Korean Bar Association 
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2001). In the first two months of its establishment, over a thousand complaints were 

submitted to the institution and 992 cases filed against law enforcement agencies for 

violations of human rights (Cho 2002; Koo 2011). The NHRCK thus played an active role in 

holding police officers, prosecutors, and police headquarters accountable for the humane 

treatment of defendants. 

 Victims of torture have enjoyed multiple avenues to direct their complaints, including 

courts and various monitoring agencies. Some have gone so far as to sue state agencies for 

the violation of their rights. The legal framework for preventing torture has emerged through 

the efforts of liberal governments as well as local and global advocacy groups who have 

promoted major legal changes during the democratic consolidation period. Specifically, the 

independent judiciary, the guaranteed participation of lawyers in criminal proceedings, and 

the newly established Human Rights Commission have played major roles in forcing state 

agencies to be legally accountable. Both the transparency and accountability of interrogation 

practices have been enhanced under the established rule of law. As a result, the number of 

torture cases has dramatically decreased and the burden of violence shifted to less visible 

forms such as verbal abuse. During the Rho Moo Hyun administration between 2003 and 

2007, only four torture cases were reported and all four involved crimes of murder and gang-

related activity. Even after the return of the conservative party to power in 2008, incidences 

of torture remained low. Regardless of the governing party’s political stripe, once a legal-

institutional framework was established for the protection of human rights, it remained 

effective for preventing the state agencies’ abuse of torture. Under the conservative Lee 

Myung Bak administration, only one case of torture was reported in 2010 and the torturer 

indicted and punished. After a long and enduring history of torture, torture finally 

disappeared in South Korea. 

 Table 5.1 summarizes the three stages toward the gradual disappearance of torture that 



 
 

76 

was once so widely prevalent in South Korea. 

 

Table 5.1. Three Stages towards the Demise of Torture in South Korea 

Period Military dictatorship 

(1980−1987) 

Democratic transition 

(1988−1997) 

Consolidated democracy 

(1998−current) 

The state’s 

role 

The state sponsoring  

the use of torture 

The state neglecting 

minimal use of torture 

The state monitoring  

the use of torture 

Legal 

reforms 

Legal amendments Treaty signing and 

judicial independence 

Lawyers’ participation 

and HRC’s monitoring 

Frequency Prevalent Occasional Rare 

Torture 

method 

Combination of  

hard and soft torture 

Soft torture without 

physical evidence 

Verbal abuse, but  

not torture 

Victims Both political dissents 

and criminal suspects 

From political dissents 

to criminal suspects 

Criminal suspects 

 

 Under the military regime, government agencies were empowered by the state to use 

torture as a repressive strategy. Though legal amendments to prohibit torture were passed 

during this period, it still remained prevalent with various methods utilized against people of 

all social backgrounds. After the democratic transition in 1987, however, the judicial body 

increasingly gained independence through the professional activism of judges against the 

state. The government also signed international human rights treaties to show its commitment 

to these values. As a result, the number of torture cases has gradually decreased. Still, 

prosecutors and police officers continue to use softer forms of torture that do not leave a 

physical trace, such as sleep deprivation. During the period of democratic consolidation, 

however, the state began to monitor its agencies for violation of human rights. Claims from 

international and domestic advocacy groups on behalf of the victims were also accepted by 
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the government. While defendants were guaranteed the right to council during litigation, the 

newly-established Human Rights Commission provided an avenue through which they could 

challenge the state. As a result, torture has all but disappeared in South Korea.  

 

5.8. CONCLUSION 

 In 1985, while Lee Keun-Ahn was torturing Kim Keun Tae, he said, “Though I may 

be torturing you now, once this country becomes democratized, our role may become 

reversed and you may still get your revenge. (Korean Bar Association 1987b; Park 2006),” 

Lee was one of the most infamous technicians of torture during the military regime. After the 

country’s democratization from 1998 to 2007, those participants of the pro-democracy 

movement who had been tortured by the military regime’s security apparatus became 

prominent politicians. Among them was Kim. Contrary to Lee’s prediction, however, 

democratization did not imply a simple power reversal between the torturers and their 

victims. Rather it signalled a fundamental change in the government’s treatment of its 

citizens. Democracy means the institutionalization of a political system in which political 

dissidents can enjoy the freedom of expression and association without fearing politically-

motivated arrest, torture, and imprisonment.  

 This chapter has applied a process-tracing method to illuminate the mechanisms and 

processes through which torture has disappeared in South Korea. In particular, it has focused 

on how political and civil society actors exploit the macro-level changes of democratic 

transition and the spread of international human rights to promote human rights. Among the 

findings is the fact that the practice of torture disappears only through the persistent effort of 

newly democratized governments and civil society actors to enforce the rule of law. This 

chapter has outlined an independent judiciary, the participation of lawyers in the investigation 

process, and the institutionalization of the Human Rights Commission as the three major 
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factors in the demise of torture in South Korea.  

 Several implications arise from this study of the structural determinants of human 

rights. First, democratic transition does not automatically lead toward human rights 

protection. Democratic governments must exert persistent effort in making legal and 

institutional changes to decrease the use of torture. Establishing a rule of law is especially 

critical in preventing the state officials’ abuse of torture. So is judicial independence as the 

basis of a new legal-institutional framework and the establishment of state monitoring 

agencies such as the Human Rights Commissions.  

 The case of South Korea reveals that simply passing legal amendments and signing 

international anti-torture treaties do not lead to the demise of torture. With torture methods 

widely incorporated into interrogation techniques, there is considerable inertia on the part of 

state agencies in reforming their practices. Accordingly, legal and institutional reforms should 

be combined with cultural changes to enforce the institutional protection of human rights.  

 The Korean War in the 1950s has resulted in the transformation of both South Korea 

and North Korea into national-security states with each prioritizing security over all other 

values. The occasional skirmishes between the two countries provided further impetus for the 

prevalence of national security as the governing logic within these two countries. Within this 

kind of militarized environment, torture in the name of national security has become a 

popular method to suppress political dissidents. Indeed, it was only through the persistent 

efforts of the democracy movement in South Korea that eventually resulted in its cessation. 

In identifying the mediating factors between democratic transition and the protection of 

human rights, this chapter illustrates the broader usefulness of using process-tracing methods 

to provide a meso-level explanation of macro-level relationships that are revealed in 

quantitative cross-national studies. 
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6. LAWYERS AND THE RULE OF LAW IN THE UNITED STATES 

 

6.1. Introduction 

 “The first thing we do, let’s kill all the lawyers.” William Shakespeare (1623) 

 

 “Without lawyers there would be no laws, and a tyrant could rule unrestrained.” 

 David J. Cynamon (Denbeaux and Hafetz 2009:27) 

 

 War is hardly compatible with the ideals of human rights. War not only leads to great 

number of casualties, but security policies adopted in wartime also pose great risks to the 

human rights of the people (Evangelista 2008; Krebs 2009; Lasswell 1941; Robertson 2011; 

Wimmer 2013). Human rights are also at risk in times of other types of armed conflicts such 

as terrorist threats. The global war on terrorism, initiated by the United States as a response to 

the 9/11 terrorist attack in 2001, has provided an opportunity for security policies to emerge 

and diffuse as a dominant principle, and human rights were limited as governments attempt to 

capture, detain, interrogate, and torture terrorist suspects in the post-9/11 era (Brooks and 

Manza 2013; Cole 2003; Piazza and Walsh 2010; Posner and Vermeuele 2011; Shor 2008; 

Shor et al. 2014).  

 The harmful effect of war on human rights is not fully prevented in liberal 

democracies. During the war on terrorism, stable democracies such as the United States and 

the United Kingdom were criticized for using torture and other inhumane treatment against 

terrorist suspects detained in Guantánamo, Abu Ghraib, and other secret prisons (Hooks and 

Mosher 2005; Human Rights Watch 2011; Senate Select Intelligence Committee 2014). But 

still, the contentious dynamics of human rights differ in democracies in contrast to non-

democracies. As exemplified in the case of South Korea under the military regime, the 
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contentious politics of human rights have centered on enforcing the state agencies to follow 

the law and to establish the rule of law in non-democracies.  In liberal democratic states, on 

the other hand, the rule of law is established by the independent judicial body, and the 

government is surrounded by various institutional constraints such as the legislative and 

judicial bodies as well as civil society actors. Thus, the contention of human rights unfolds as 

to how the established rule of law can be expanded to include minorities or non-citizens who 

are in extraterritorial areas.   

 Such a dispute over the expansion of the rule of law is exemplified in the case of the 

United States in the post-9/11 era. As a response to the 9/11 terrorist attack, the U.S. 

government adopted counter-terrorism policies that prioritized security over rights. Since the 

counter-terrorism policies aimed at disrupting covert terrorist network, these policies placed 

human rights at risk by illegally detaining and torturing terrorist suspects without judicial 

process in seek of information. Suspected terrorists were detained at the Guantánamo Bay 

Naval Base, and under a unique legal status as “illegal enemy combatants”, these suspects 

would not be protected under the Geneva Conventions as prisoners of war. It was the 

professional activism led by the so-called Guantánamo habeas lawyers that challenged the 

government’s detention policies and eventually expanded the jurisdiction of the United States 

courts to trial these non-citizen suspects housed in the Guantánamo Bay detention camp. The 

Guantánamo lawyers were a set of attorneys who collaborated to file habeas corpus petitions 

on behalf of detainees in the Guantánamo Bay detention camp. 

 In this chapter, I pay focus on the professional activism of Guantánamo habeas 

lawyers. The professional activism led by these lawyers was one of the most salient examples 

of activism against the anti-terrorist policies during the Bush Administration. The lawyers’ 

activism resulted in the protection of the basic rights of detainees and the reestablishment the 

rule of law. I investigate how the lawyers’ mobilization leads to landmark court rulings such 
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as Rasul v. Bush (2004), Hamden v. Rumsfeld (2006), and Boumediene v. Bush (2008), which 

eventually corrected the government’s violations of human rights. I employ a two-stage 

analysis to examine the mobilization of legal professionals: The first stage of analysis shows 

that while lawyers with higher status initiated activism under hostile conditions, the judicial 

ruling in Rasul v. Bush in June 2004, along with the release of torture pictures and “torture 

memos” in the same year, opened the legal opportunity structure for attorneys with lower 

status to more easily participate. In the second stage, I use social network analyses of to 

reveal that the Guantánamo lawyers with heterogeneous characteristics were connected 

through a special group of initiators affiliated with the Center for Constitutional Rights (CCR) 

– a legal advocacy organization based in New York City.  

 The Guantánamo lawyers’ activism, along with their judicial successes, legitimized 

the cause of the anti-torture movement and enabled human rights and religious movement 

organizations to more easily initiate mass-based movements against the government’s 

detention and interrogation policies in the post-9/11 era. By illuminating the mobilization of 

these lawyers in expanding the rule of law, I reveal the contentious politics around the use of 

illegal detention and torture in stable democracies.  

 

 Lawyers who pursue specific political or moral commitments during their careers – 

labeled as the “cause lawyers” in socio-legal studies (Scheingold and Sarat 2005; Sarat and 

Scheingold 2006) – have been indispensable for social movements, especially since the 1950s, 

when the National Association for the Advancement of Colored People (NAACP) attained a 

judicial victory in Brown v. Board of Education (Meyer and Boutcher 2007). Around 1980, 

right-wing cause lawyers also started to organize themselves into conservative legal 

organizations such as Manhattan Institute for Policy Research, the Federalist Society, and 

6.2. Guantánamo Lawyers in Context 
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American Center for Law and Justice (ACLJ) to engage in New Right politics (McCann and 

Dudas 2006). 

 The prominence of lawyers in contemporary contentious politics significantly 

increased in the post-9/11 era; the litigation effort made by the Guantánamo habeas lawyers 

was one of the most successful movements during that period. After the terrorist attacks on 

September 11, 2001, the Bush Administration adopted anti-terrorist policies that restricted the 

civil liberties of both non-citizens and citizens for the sake of national security.20

 The initial momentum for the activism of the Guantánamo lawyers was generated by 

President Bush’s military order to authorize indefinite detention and to establish a military 

commission. On February 19, 2002, three months after the order, a group of initiating lawyers 

collaborated with CCR-affiliated lawyers to file habeas corpus petitions (Rasul v. Bush and 

Habib v. Bush) in court (U.S. District Court for the District of Columbia 2002: 20; Denbeaux 

and Hafetz 2009: 19; Prabhat 2011). Additionally, in April 2002, another group of initiating 

lawyers joined with CCR lawyers to file the petition in Al Odah v. Bush. The three habeas 

 In 

particular, President Bush issued a military order on November 13, 2001 that granted the 

president the right to detain non-citizens without judicial proceedings and announced the 

establishment of a military commission to conduct trials of non-citizens. Shortly after that, on 

December 27, 2001, Defense Secretary Donald Rumsfeld proclaimed that suspected terrorists 

would be detained at the Guantánamo Bay Naval Base. Beginning on January 11, 2002, 

captured suspects were housed there. On February 7 of the same year, the White House stated 

that these detainees would not be protected under the Geneva Conventions as prisoners of 

war, due to their legal status as “illegal enemy combatants.” 

                                                            
20 Such policies included the USA Patriot Acts I and II, the use of programs such as TIA (Total 

Information Awareness) and Matrix (Multistate Anti-Terrorism Information Exchange) to mine data 

and profile citizens, as well as others (Sidel 2007). 
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petitions were later processed by the Supreme Court as a single case, Rasul v. Bush. While 

the American Civil Liberties Union (ACLU) focused on the curtailment of domestic civil 

liberties issue, and the efforts of Human Rights Watch (HRW) centered on the detention and 

interrogation cases in the Middle East (Hajjar 2010), the CCR concentrated its attention on 

the Guantánamo case and collaborated with the other initiating litigators to defend the habeas 

corpus rights of Guantánamo detainees.21

 Subsequently, on June 28, 2004, two years after the initiating lawyers began to file 

habeas corpus petitions, the U.S. Supreme Court ruled 6-3 in Rasul v. Bush that Guantánamo 

detainees should have access to federal courts to challenge their detentions and conditions of 

confinement, despite their status as foreign nationals. Justice John Paul Stevens wrote on 

behalf of the majority opinion that “the federal courts have jurisdiction to determine the 

 However, any challenges made against the 

government’s detention policy enjoyed little legitimacy among the public in the early period, 

since the public was terrified by the 9/11 terrorist attack and the detainees were framed as 

“the most dangerous, best-trained, vicious killers on the face of the earth” by the government 

at that time (Denbeaux and Hafetz 2009; Margulies 2006). 

 In 2004, incidents of human rights abuses in Abu Ghraib prison in Iraq were 

investigated and reported by the U.S. military in January and then broadcast by the media in 

April. Photos depicting the torture of Iraqi prisoners were also released by 60 Minutes II. 

Following the scandal, a “torture memo” was leaked to the media in early June 2004 showing 

that the U.S. executive power had actually allowed enhanced interrogation techniques such as 

water-boarding, sleep deprivation, and other torture techniques, combining mental and 

physical pain (Cole 2009). The torture issue attracted attention and negatively influenced 

public opinion on the administration’s anti-terrorist policies. 

                                                            
21 CCR is a New York-based legal advocacy organization that has focused on civil liberties and 

human rights issues since its foundation in 1966. 
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legality of the Executive's potentially indefinite detention of individuals” (Rasul v. Bush 

2004). The success of the litigation efforts by the Guantánamo lawyers in Rasul v. Bush 

legitimized the lawyers’ participation to the public as well as to the legal professional 

community.  

 Directly after the ruling, the Bush Administration established Combatant Status 

Review Tribunals to prevent detainees from receiving judicial hearings in court. However, 

the effect of the Rasul v. Bush ruling was not negated by this move. Rather, the Supreme 

Court decision was critical for two reasons: First, the ruling had the direct effect of allowing 

lawyers to defend non-citizen Guantánamo detainees through the U.S. court system. Without 

it, the subsequent judicial victories in the U.S. Supreme Court such as Hamdan v. Rumsfeld in 

2006, Al Odah v. United States in 2007, and Boumediene v. Bush in 2008 would not have 

been possible.  

 Second, the ruling – along with the release of Abu Ghraib pictures and “torture 

memos” in the same year – increased the visibility and enhanced the legitimacy of lawyers’ 

efforts to file habeas corpus petitions. In the early stage of activism, lawyers’ participation 

involved the risk of losing clients and of harming career prospects, since information 

regarding Guantánamo detention was very limited and the detainees were successfully 

framed by the government at that time as “the most dangerous, best-trained, vicious killers on 

the face of the earth”  (Denbeaux and Hafetz 2009; Margulies 2006). After the Supreme 

Court ruling in Rasul v. Bush, however, participation in the litigation effort was now 

perceived by other lawyers and law firms as a legitimate way to serve the public interest. 

After the Rasul v. Bush ruling, the number of lawyers engaged in the Guantánamo case 

increased from less than 50 before the ruling to over 500 by 2006. The number of petitions 

filed by attorneys also surged from just 3 cases in 2002 to 181 cases in 2005 (Center for 

Constitutional Rights 2007), and the growing efforts led to a series of judicial victories in the 
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Supreme Court. Due to these efforts, about 600 detainees were released from Guantánamo, 

with 166 remaining there as of June 2013 (Julian and Tate 2013). Influenced by the release of 

torture pictures in 2004 and the subsequent rulings of the Supreme Court to grant detainees 

the right of habeas corpus, President Obama also filed an executive order to abide by the 

Geneva Convention and to ban the use of torture in January 2009 (White House 2009).  

 

 The legal professionals examined here are limited to those who contributed 

significantly to litigation efforts on behalf of Guantánamo detainees from 2002 to 2008. To 

generate data on this active group of Guantánamo habeas lawyers, I created a list of attorneys 

whose names appear on both of the following rosters: a list of attorneys who provided their 

legal expertise to the Guantánamo Habeas Counsel (CCR 2008) and a list of attorneys 

affiliated with the Guantánamo Bay Bar Association (GBBA) (Seton Hall University 2007). 

While my combined list of 238 lawyers captured most of the active Guantánamo lawyers, it 

dropped a number of prominent lawyers who either worked independent of the two 

organizing bodies or established these bodies inside the CCR; thus, I added 25 lawyers who 

made obvious contributions to the activism but did not appear on the combined list. The total 

number of Guantánamo habeas lawyers who appeared in my final list was 263, and 

information was successfully gathered for 176 of them.

6.3. Data and Methods 

22

                                                            
22 Because the main data sources are the official web pages of legal institutions, it was possible for 

attorneys in larger law firms to have been more easily counted, as they are more likely to have official 

web pages in comparison to lawyers from smaller firms. However, when I analyzed the legal 

institutions of 87 lawyers who do not reveal official and reliable information on public websites, the 

missing rate of individual law offices, the smallest form of law firms, was very similar to the average 

missing rate, indicating that the size of legal institutions does not influence lawyers’ likelihood of 

 In addition to their individual data, I 
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collected data on 81 legal institutions where lawyers were affiliated at the time of their 

participation.  

 Data collection was mainly conducted from February to December of 2009. As to the 

individual-level variables, data were collected through searches of lawyers’ official 

biography pages and curricula vitae posted on the websites of affiliated legal institutions. In 

cases where information was insufficient, I relied on supplementary data including the CCR’s 

official reports, court documents, and public interviews. Sociodemographic variables in the 

data include gender and age, which was estimated by subtracting 23 from the year a lawyer 

obtained a B.A. To identify the occupational status of professionals, I measured (1) the length 

of professional career, (2) the status of law school a lawyer graduated from, and (3) 

professional titles within their legal institutions. The length of professional career was 

estimated by calculating the duration from the year a lawyer obtained a J.D. to the reference 

year, 2008. As to the status of law school, the top 6 law schools were identified as “elite” 

schools and schools that rank between 7 and 20 were coded as “prestige” schools, based on 

the 2000 law school ranking of the U.S. News and World Report (Paik, Heinz, and 

Southworth 2011). Professional titles within their legal institutions were classified into 

associates, of counsels, partners/seniors, professors, and activists. I also coded data on 

previous pro bono activities, areas of legal practice, and the location of their current 

workplace. Finally, I collected information on the lawyers’ timing of participation in order to 

distinguish between initiating and late-coming lawyers. The initiating lawyers are those who 

clearly engaged in the Guantánamo case by 2004, the year when a series of political events 

unfolded, including the Supreme Court ruling in Rasul v. Bush.  

 Next, organizational-level information was obtained from the public websites of legal 

institutions and was supplemented by Hoover’s Online, a rich source of data on companies 

                                                                                                                                                                                         
being included in the analysis. 
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and industries. Variables at the organizational level include organizational type (e.g., law 

firm, law school, and movement organization), number of employees, number of domestic 

and international offices, and pro bono activities at the level of the legal institutions. The 

sizes and characteristics of law firms to which attorneys were affiliated were used to measure 

the status of attorneys at the organizational level. In cases where attorneys moved to another 

legal institution after their participation in habeas petitions, the institution at which they were 

affiliated during the time of participation was chosen. Except for the “organizational type” 

variable, the organizational-level variables were coded for law firms but not for law schools 

and legal advocacy organizations. 

 Lastly, I utilized data on the list of lead counsels who were in charge of petitions to 

illuminate the collaborative network structure of the Guantánamo lawyers (CCR 2007). Lead 

counsel is a litigator who initially creates, and signs his or her name to, a petition. 

Involvement as a lead counsel was a more active way of defending detainees than merely 

participating in or providing legal expertise to a counsel. While a single litigator could work 

as a lead counsel in a specific legal petition, multiple litigators could be co-lead counsels, 

especially when the case involved a relatively large amount of work. Lawyers were 

considered to have collaborative relationships if they worked on the same case as co-lead 

counsels. I focused on the 91 cases of counsels that had multiple litigators as lead petitioners; 

in other words, 140 habeas petitions that were led by a single litigator are excluded in the 

analysis.23

                                                            
23 One outlier case with 87 lead petitioners (CCR v. Bush) was deleted in the social network analysis, 

as it is hard to regard these counsels as generating significant collaborative relationships among 

lawyers. 

 Although looking only at connected lawyers would underestimate the role of 

isolated lawyers who independently supervise habeas petitions, the results from social 

network analysis can still identify the bridging lawyers who spread information and 
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knowledge to other lawyers and reveal the collaborative structure between initiating and late-

coming lawyers. 

 I employ a two-stage analysis to scrutinize the determinants of heterogeneous 

participation in professional activism. In the first stage, I examine the effect of the Supreme 

Court ruling in Rasul v. Bush in June 2004 on lawyers’ participation. My focus is particularly 

on the changing characteristics of the attorneys in terms of their professional statuses and 

careers. In the second stage, I employ social network analysis to illuminate the litigators’ 

collaborative network structure using the UCINET 6 program and the NetDraw visualization 

program (Borgatti, Everett, and Freeman 2002). I examine the network structure at both the 

individual and organizational levels to identify the coordinators who play a bridging role in 

the litigation efforts. Additionally, I employ the variable homophily blockmodel – a specific 

type of structural blockmodel designed to assess the degree of homophily in tie formation – 

to further examine the pattern of collaboration within initiators and latecomers.  

 

 Past studies have found that the primary motivation that binds the Guantánamo 

lawyers is the commitment to defend the rule of law against executive power (Prabhat 2011; 

Fletcher, Kelly, and Aziz 2011). The Bush Administration’s policy to enable indefinite 

detention without trial was viewed by the lawyers as the abolition of habeas corpus, the most 

fundamental norm upholding the rule of law.

6.4. Heterogeneous Mobilization of Lawyers 

24

                                                            
24 For example, Joseph Margulies, one of the most prominent Guantánamo lawyers who worked as a 

lead counsel in Rasul v. Bush, noted that his question was “not whether the United States has the 

power to imprison people seized in connection with the war on terror…[but] whether the exercise of 

this power would be restrained by the rule of law” (Margulies 2006:9). Also, Joshua Colangelo-Bryan, 

a Guantánamo lawyer who worked as an associate at Dorsey and Whitney LLP, noted that his 

 However, previous studies have conducted in-
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depth interviews and reported that the Guantánamo habeas attorneys have heterogeneous 

socio-demographic characteristics and professional careers (see Blanc 2010; Denbeaux and 

Hafetz 2009; Prabhat 2011). Prabhat (2011) has labeled this pattern heterogeneous 

mobilization, emphasizing the dissimilar personal backgrounds and professional careers of 

activist lawyers. In explaining the participation patterns of the Guantánamo lawyers, I find 

the turning points after which lawyers with various characteristics felt it easier to participate 

in activism.  

 The first turning point was the release of torture pictures in April 2004. In 2004, 

incidents of human rights abuses in Abu Ghraib prison in Iraq were investigated and reported 

by the U.S. military in January and then broadcast by the media in April. The torture pictures, 

released by 60 Minutes II, attracted public attention and influenced public opinion on the 

administration’s anti-terrorist policies. The release of torture pictures resulted in negative 

attitudes among the public towards the Administration’s anti-terrorist policies.  

 Figure 6.1 demonstrates the changing opinion of the public about restricting civil 

liberties in order to prevent terrorism. As the figure shows, the number of those who 

disagreed with the government’s restrictions on civil liberties to curb terrorist attacks peaked 

in 2004; it approached the level of the 1996 survey, before the 9/11 attack. This negative 

attitude toward anti-terrorist policies was primarily precipitated by the release of torture 

pictures. 

 

                                                                                                                                                                                         
motivation to participate in the litigation efforts was not his assertion that the detainees were innocent, 

but his belief that “a state shouldn’t be able to lock someone up for the rest of his life without a fair 

hearing” (Sullivan 2006). An anonymous lawyer also stated that “it was in the hopes of bringing some 

semblance of the rule of law to Guantánamo that the cases were appealing to me and I think generally 

my firm held a similar view” (Fletcher, Kelly, and Aziz 2011:654). 
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Figure 6.1: Public Opinion on Restricting Civil Liberties to Curb Terrorism 

 
 

Source: Pew Research Center for the People & the Press’s Terrorist Attack Poll. 

Note: The original question goes as follows: “In order to curb terrorism in this country, do 

you think it is necessary for the average person to give up some civil liberties, or not?” 

 

This torture scandal not only affected the public opinion, but it also indirectly 

influenced the judicial ruling of the Supreme Court. For example, the Supreme Court ruled in 

Hamdan v. Rumsfeld that the military commissions established to try the Guantánamo 

detainees is unconstitutional since those commissions violate both the Geneva Convention 

and the Uniform Code of Military Justice, and the release of torture pictures would have 

harmed the court’s confidence in the military that it will not use torture to obtain confession 

from detainees (U.S. District Court for the District of Columbia 2006).  

 Secondly, the Supreme Court ruling in Rasul v. Bush in June 2004 led the public to 

more deeply question the legitimacy of the Bush Administration’s detention policies. The 

Supreme Court ruling had a direct effect of allowing lawyers to defend non-citizen 
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Guantánamo detainees through the U.S. Court system. The Rasul v. Bush ruling also had a 

symbolic effect – along with the release of torture pictures in April 2004 – to change the 

public atmosphere under which lawyers could more easily participate in activism.  

 Appropriating systematically collected data on 176 Guantánamo lawyers and 81 legal 

organizations, I examine whether the favorable judicial decision, as an opening of legal 

opportunity structure, results in the heterogeneous profiles of lawyers between initiators and 

latecomers. Table 6.1 compares the characteristics of lawyers who initiated activism with 

those of late-coming lawyers engaged in activism after 2004.  

The table provides evidence of clear differences between initiators and latecomers. In 

particular, striking differences exist between the two groups in terms of professional careers 

(p<.0.05), law school affiliations (p<0.1), professional titles (p<0.001), previous practice 

areas (p<0.001), and participation role (p<0.01). In particular, the results indicate that 

initiators had longer professional careers (24.87 years compared to 19.67 years) and were 

more likely to graduate from “elite” schools than were latecomers (55.0% compared to 

34.6%). In addition, they held more autonomous positions, such as professors and activists 

(39.1% compared to 6.2%) rather than low-rank associates in their law firms (4.9% compared 

to 25.6%). Initiators were also more likely to work in practice areas closely related to the 

Guantánamo case, including national security, criminal litigation, civil rights litigation, or 

international human rights (73.2% compared to 24.8%). In terms of their role in the lawyers’ 

efforts, initiators more often worked as lead litigators than latecomers (72.1% compared to 

45.9%). On the other hand, comparisons of other individual-level characteristics such as 

gender, year of birth, and region do not demonstrate any salient differences between the two 

groups. The results generally show that late-coming lawyers with shorter professional 

careers, lower professional statuses, and less experience in areas relevant to the Guantánamo 

case could more easily engage in activism after the ruling. 



 
 

92 

Table 6.1: Guantánamo Lawyers’ Characteristics: Initiators vs. Latecomers 

 Initiators Latecomers 

Gender (male = 1) 82.9% 76.5% 

Year of birth (estimated) 1956 1960 

Professional career (years) 24.87 19.67* 

Law school   

       Elite (rank 1-6) 55.0% 34.6% 

       Prestige (rank 7-20) 20.0% 25.2% 

       Other 25.0% 40.2%† 

Professional title   

       Associates 4.9% 25.6% 

       Of Counsels 9.8% 8.3% 

       Partners/Seniors 46.3% 60.2% 

       Professors 22.0% 5.3% 

       Activists 17.1% 0.8%*** 

Previous pro bono activity 51.5% 35.4% 

Relevant practice area 73.2% 24.8%*** 

Participation role (lead = 1) 72.1% 45.9%** 

Region   

       Northeast 32.5% 39.7% 

       South 5.0% 9.5% 

       West/Midwest 22.5% 28.6% 

       D.C. 37.5% 22.2% 

       Others 2.5% 0.0% 

Total 43 133 

 

Note: †p<0.10, *p<0.05, **p<0.01, ***p<0.001; the group difference is assessed using 

independent means t-tests for continuous variables and chi-square tests for categorical 

variables. 
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 The initiating lawyers can be classified into three distinct, albeit overlapping, groups. 

The first is a group of civil rights attorneys and law school professors who had focused on 

domestic human rights issues. Initiating lawyers who fall in this category include Clive A. 

Stafford-Smith who worked in the Southern Center for Human Rights and founded an anti-

death penalty movement organization, Reprieve, and Joseph Margulies who participated in 

the Texas Capital Resource Center and specialized in civil rights and criminal procedure as 

both a lawyer and a professor at Northwestern University, among others. The second is a 

group of international human rights attorneys who worked in mainstream law firms with 

multiple international branches. Examples are the international affairs attorneys at Shearman 

and Sterling LLP, such as Thomas Wilner and Kristine Huskey. The last group consists of 

lawyers who are affiliated with the CCR such as Michael Ratner, Barbara Olshansky, 

William Goodman, and others. 

 Regardless of their dissimilar backgrounds, all three groups of initiators are similar in 

that they had experience in cases related to human rights and were in stable and autonomous 

positions as professors in law schools, senior attorneys in mainstream law firms, or activists 

in movement organizations. On the other hand, as Table 6.1 reveals, diverse groups of 

latecomers could participate in activism after the ruling. In addition to high-status lawyers 

who had experience related to the Guantánamo case, young lawyers with less experience in 

the case were able to get involved in activism in the later stage.  

 Next, Table 6.2 reveals the difference between initiators and latecomers in terms of 

the legal institutions they were affiliated with. The results offer further support for the 

difference between initiators and latecomers.  
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Table 6.2: Legal Institutions’ Characteristics: Initiators vs. Latecomers 

 Initiators Latecomers 

Organizational type:   

       Law firms 65.4% 89.1% 

       Law schools 26.9% 10.9% 

       Movement organizations 7.7% 0.0%* 

Law firm characteristics:   

       Number of employees 1,656.06 649.24** 

       Number of offices 10.29 7.06 

       Number of internationl offices 6.00 2.00** 

       Firm-level pro bono activity 60.0% 59.2% 

Total 26 55 

Note: *p<0.05, **p<0.01, ***p<0.001; the group difference is assessed using independent 

means t-tests for continuous variables and chi-square tests for categorical variables. 

 

 To begin, 65.4% of the initiators were attorneys working in law firms, 26.9% of them 

were affiliated with law schools, and 7.7% from movement organizations; on the other hand, 

89.1% of latecomers were predominantly lawyers working in law firms (p<0.05). As for law 

firms’ characteristics, the salient difference lies in the numbers of employees (p<0.01) and 

international offices (p<0.01). 

 The average number of employees and international offices in initiators’ law firms 

exceeded those in latecomers’ firms (1,656.06 compared to 649.24; 6.00 compared to 2.00); 

this demonstrates the fact that higher-status, internationally-oriented law firms were engaged 

in the initial period of the activism, especially before the Rasul v. Bush ruling. In the later 

period, small- and mid-size law firms without international orientation could also participate 

in activism. Other organizational-level characteristics such as the total number of offices and 

previous pro bono activities of law firms do not differ between the two groups. 
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 In terms of legal institutions, the results show that while attorneys who are affiliated 

in mainstream law firms – such as Allen and Overy LLP, Clifford Chance, and Shearman and 

Sterling LLP – participated in the earlier efforts to defend the Guantánamo detainees, 

attorneys in small- and mid-size law firms without international orientation were able to 

mobilize in the later period after the ruling. Among social movement organizations, initiators 

were affiliated in two organizations: the CCR and Reprieve. While Reprieve independently 

represented dozens of detainees, the CCR made efforts to mobilize additional attorneys and to 

administer the litigation efforts. The prior experience of the CCR attorneys in defending HIV-

positive refugees at the Guantánamo detention camp in the 1990s helped the organization to 

more easily coordinate the mobilization (Ratner 2007). In the case of Guantánamo detention, 

the CCR indeed held the initiative so that movement organizations such as the American 

Civil Liberties Union (ACLU), Human Rights Watch (HRW), and the International Justice 

Network (IJNetwork)25

 The salient difference between the two groups of lawyers is a result of the opened 

legal opportunity structure in 2004. The political environment was hostile in the earlier stage, 

and any participation in activism as habeas attorneys involved high risks. As participation 

could involve harm to one’s professional career, only lawyers with higher professional 

statuses and relevant professional experiences in defending minorities were able to engage in 

the lawyers’ activism. Accordingly, the initiating lawyers, including those in the CCR, had a 

hard time recruiting additional litigators in the earlier phase. Initiators such as Clive Stafford-

Smith faced a hostile response from the public, such as being labeled as a traitor of the 

 had to form a division of labor to appropriate litigation tactics on 

other detention cases in the Middle East – such as Abu Ghraib prison in Iraq and Bagram 

prison in Afghanistan (Hajjar 2010). 

                                                            
25 The International Justice Network was founded by Tina Monshipour Foster, who worked as 

Counsel of CCR's Guantánamo Global Justice Initiative in 2004. 
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country and receiving death threats (Reprieve 2013). His concern was shared not only by 

other lawyers who engaged in activism as initiators, but also by Michael Ratner, who was the 

president of the CCR. He noted that he faced negative public reaction, worried about loss of 

financial support for the CCR, and received hate mail and death threats (CCR 2013).26

 “The reasons for my involvement in this legal battle are apolitical. In my mind, 

  

 Even David M. Brahms, a retired Marine Corps general who simply supported the 

litigation effort without working as a habeas lawyer, stated:  

 

 “My reputation, grounded in my long service to country and Corps, could be at 

stake, and my work, defending accused military personnel before courts-martial, 

could be placed at risk. I would be violating a fundamental tenet taught by 

mymother: don’t become controversial.” (Denbeaux and Hafetz 2009: 22) 

 

 In contrast to the initiating lawyers, the late-coming lawyers neither worried about the 

risks nor were confronted with their affiliated law firms’ opposition to engaging in the 

Guantánamo case. As the political climate changed in 2004, it became obvious to the legal 

professionals that Guantánamo was a human rights issue. The lawyers’ concerns were 

replaced by beliefs and expectations that their participation would contribute to the protection 

of human rights and the rule of law. For example, Hanna F. Madbak, one of the late-coming 

lawyers who worked in the area of commercial litigation as an associate for Baker and 

Hostetler LLP, noted that his motivation for involvement was not political and stated with 

certainty that the legal battle was essentially a human rights issue:  

 

                                                            
26 The risk of losing financial support is critical for legal advocacy organizations that generally rely on 

governmental grants and private contributions (Albiston and Nielsen 2013; Zald and Ash 1966). 
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 humanity transcends politics, and human rights should never be compromised for 

 political reasons. I represent Guantánamo detainees to preserve their human rights, 

 regardless of their guilt or innocence.” (2009: 24). 

 

 In sum, the results show that the initiating lawyers tended to be professionals with 

higher status and longer careers in comparison to late-coming lawyers. The changing 

characteristics are explained by the Supreme Court ruling in Rasul v. Bush in 2004, along 

with the release of torture pictures and “torture memos” in the same year. The judicial ruling 

opened the external legal opportunity for the lawyers’ mobilization by increasing the 

legitimacy of the litigation efforts and decreasing the risks for latecomers to participate in 

activism. Thus, the Rasul v. Bush ruling led to a heterogeneous mobilization of Guantánamo 

lawyers. 

 

 Who played the bridging role in the successful coordination of the heterogeneous 

groups of professionals in the Guantánamo case? Past studies have paid attention to the 

relational structure of social movements (Diani 2003; Givans, Roberts, and Soule 2010; 

McAdam, Tarrow, and Tilly 2001; Tarrow 2005, 2010; Gould 1995). The idea of bridges has 

been widely applied to further understand mediated diffusion. Bridges refer to the positions in 

the social network structure that connect individuals who are distant from each other (Burt 

1992; Granovetter 1973). Past studies have suggested that the bridges that link unconnected 

others play an important role in the diffusion process by diffusing information and facilitating 

communication (Gould 1995; Vasi 2011), building coalitions within and between social 

movements (Diani 2003; Han 2009), and consequently increasing the chance of successful 

movement outcomes (Gamson 1990; Giugni 1998). Socio-legal studies have also stressed the 

6.5. Relational Structure in Lawyers’ Activism 



 
 

98 

importance of bridges among politically active lawyers in coordinating liberal and 

conservative lawyers (Heinz, Paik, and Southworth 2003; Laumann and Marsden 1979; Paik, 

Heinz, and Southworth 2011). 

 Social network analysis can reveal the relational structure of lawyers using the data on 

lead counsels in charge of habeas petitions (CCR 2007). Examination of the collaborative 

structure of litigators not only reveals how initiating and late-coming lawyers were 

connected, but also identifies who played bridging roles to coordinate the litigation efforts. 

Figure 6.2 is a snapshot of this network structure. 

 This figure shows the collaborative relationships of litigators who were in charge of 

habeas corpus petitions. There are twenty-one initiators and thirty-five latecomers in the 

network. Each tie denotes collaboration among lawyers in filing a petition. Figure 6.2 reveals 

an internal structure consisting of a large cluster in the core surrounded by small peripheral 

clusters. An example of collaboration among initiators in the early stage is the connection 

among Margulies, Boss, and Koslowe in the bottom left of the large cluster. This connection 

indicates the case of Habib v. Bush in which Joseph Margulies, L. Barrett Boss, and Neil 

Koslowe filed a habeas corpus petition in early 2002 on behalf of Mamdouh Habib, one of 

the Guantánamo detainees. All three attorneys are initiators who worked, respectively, as a 

professor at Northwestern University School of Law, a managing partner in Cozen O’Conner, 

and a counsel at Shearman and Sterling LLP.  
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Figure 6.2: Lawyers’ Collaborative Network (N = 56) 

 
Note: White nodes indicate initiators, while black nodes indicate latecomers. 
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 An exemplary case of collaboration between initiating and late-coming lawyers in the 

later stage is the connection between Olshansky and Mone Jr., in which Michael Mone Jr. 

first contacted the CCR in 2005 to participate in activism. He was a latecomer who worked in 

the areas of tort liability and medical malpractice as an attorney for Esdaile Barrett and 

Esdaile at that time, and he was assigned by the CCR to work as a lead counsel in the case of 

Aziz v. Bush with Barbara Olshansky (The Talking Dog 2013). Another example would be 

the case of Muhammed v. Bush in which Olshansky worked with two late-coming litigators, 

Danielle Voorhees and Douglas Abbott. In this case, the late-coming lawyers worked as 

associate and of counsel, respectively, in Holland and Hart LLP, a mid-size law firm based in 

Denver, in the areas of business and commercial litigation. They had not previously engaged 

in cases related to national security or human rights. 

 To identify litigators in the bridging positions, I compute an index of betweenness 

centrality. This index is appropriate in measuring the extent to which individuals play a 

bridging role in the network structure. The underlying idea is to quantify the frequency at 

which an individual lies between other actors. The centrality score of an individual is the 

proportion of shortest paths, among all the shortest paths between any two actors, that should 

pass through the individual. Individuals who have high betweenness centrality scores are 

regarded as bridging actors who share information and exert control over the interaction of 

other actors (Wasserman and Faust 1994).  

 As the legend on the upper right of Figure 6.2 shows, the three lawyers who have the 

highest betweenness centrality scores among all lawyers embedded in the collaborative 

network are Barbara Olshansky, Gitanjali Gutierrez, and William Goodman. All three are 

CCR-affiliated initiators: Olshansky worked as the director in the Guantánamo global justice 

initiative counsel at the CCR, while Gutierrez was a staff attorney of the CCR who was the 

first civilian lawyer to visit the detention camp, and Goodman was the legal director of the 
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CCR. Thus, CCR activists have been the core actors to bridge the distinct groups of initiating 

and late-coming lawyers.  

 While CCR activists have been critical brokers who link initiating and late-coming 

lawyers, the collaborative network reveals a sparse connection between the initiating and the 

late-coming lawyers. Except for the CCR-affiliated lawyers who bridge the largest cluster, 

there are few ties between the initiators and the late-comers. Taking into consideration the 

large number of isolates who independently led petitions, the sparse connection between the 

lawyers becomes more salient. Thus, although Guantánamo lawyers mobilized around and 

worked together for the same cause of protecting habeas corpus rights of detainees, the 

analysis of the internal collaborative structure of litigators reveals that the initiators, other 

than the CCR lawyers, rarely played bridging roles to collaborate with latecomers in the 

habeas corpus petition counsels.  

 Additionally, I conducted a social network analysis at the organizational level using 

the same data on the habeas petitioners’ counsels. Individuals are now identified by their 

affiliated organizations, and these legal institutions are connected if they collaborated on a 

one or more habeas petition. Again, the analysis is limited to the organizations that 

collaborated with each other in filing petitions. Figure 6.3 reveals the network structure of 

legal institutions.  

The figure reveals an internal collaborative structure of twenty-three legal institutions. 

There are ten initiating organizations and thirteen late-coming organizations in the network. 

While most organizations are sparsely connected to each other, it turns out that the CCR is 

the bridge that linked multiple initiating and late-coming organizations. Thus, the results from 

the organization-level network analysis corroborate the findings of the individual-level 

analysis in Figure 6.3 and show that the CCR played a critical role in connecting 

heterogeneous groups of legal organizations.  
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Figure 6.3: Legal Institutions’ Collaborative Network (N = 23) 

 
 
Note: White nodes indicate initiating organizations, while black nodes indicate late-coming organizations. 



 
 

103 

 Previous studies and reports have noted that attorneys were mobilized either through 

direct individual contacts to the CCR (Hegland 2006) or through interpersonal relationships 

with other initiating or late-coming lawyers who wanted to collaborate with their colleagues 

(Donald 2006; Margulies 2006). Here, the analyses of the litigators’ collaborative structure 

provide support for the former process and suggest that recruitment by the CCR was 

prominent after the Rasul v. Bush decision. The CCR appropriated material and symbolic 

resources to lead the mobilization process and, compared to individual lawyers, was situated 

in an advantageous position to organize late-comers. In the later stage of activism, the CCR 

played an increasing role in recruiting additional attorneys through professional listservs and 

through advertisements in lawyers’ associations such as the American Bar Association and 

the American College of Trial Lawyers; the CCR also provided teaching sessions to late-

coming attorneys without professional backgrounds in human rights cases (Prabhat 2011; 

Fletcher, Kelly, and Aziz 2011). The CCR extranet site and listserv especially served as a 

vibrant virtual community where lawyers were “pull[ed] together…from around the country 

into an organized web of legal counsel” (Fletcher et al. 2011: 631). Most of the late-coming 

lawyers who wanted to participate in these challenges did not rely on preexisting 

relationships with their colleagues; rather, they found it easy to directly contact the most 

prominent organization after the ruling (Hegland 2006). Thus, while the CCR played an 

important part in administering the litigation efforts in the earlier stage, the CCR began to 

play a more formalized role in mobilizing lawyers and exerting leadership in the lawyers’ 

efforts after the Rasul v. Bush ruling in 2004.  

 The analyses so far have shown that initiators and latecomers differed in terms of 

professional careers and titles, and that the CCR lawyers coordinated and administered these 

distinct groups of lawyers. In addition to the social network analysis of the collaborative 

structure of litigators, I utilized the variable homophily blockmodel to further test whether 
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homophily prevailed within the initiating and late-coming groups of lawyers. The variable 

homophily blockmodel examines the tendency for homophily within groups by assessing the 

degree to which the observed tie densities within the same social categories differ from the 

densities randomly permuted (Hanneman and Riddle 2005; Wasserman and Faust 1994).27

 

 

The results for the probabilities of ties within the initiating and late-coming lawyers are 

presented in Table 6.3. 

 

Table 6.3: Variable Homophily Blockmodel by Categories (N = 3,080) 

Tie Probability 

Participation date  

       Initiators 0.08*** 

       Latecomers 0.02 

Intercept 0.03 

R2 0.01** 

Note: * p<0.05, ** p<0.01, ***p<0.001; significant tests are based on 5,000 random 

permutations. 

 

 These results clearly show that initiators are more likely to form in-group ties with 

other initiators rather than between-group ties with latecomers. In-group ties of initiators 

appear to be more prevalent (0.08) than any other ties, and the probability is statistically 

significant (p<0.001), indicating that the tie formation within the initiating group is clearly 

distinct from random interactions. Latecomers, on the other hand, have a low probability of 

being connected to other latecomers (0.02), suggesting that ties within this group do not differ 

from randomly computed ties. In addition, the probability of ties between the initiating and 

                                                            
27 A recent work by Paik, Heinz, and Southworth (2011) has shown an elaborated application of the 

variable homophily blockmodel on the social networks of lawyers who engage in politics. 



 
 

105 

late-coming lawyers is slightly higher than ties among latecomers (0.03), but the estimate is 

not statistically significant.  

 The results from the variable homophily blockmodel show that the initiators tended to 

collaborate only with other initiators, while the latecomers had no specific pattern of forming 

connections among themselves. In other words, the initiators who participated in the earlier 

stage of activism tended to form homophilous connections with other initiators but not with 

latecomers. All in all, the combined findings from the social network analyses suggest that 

the CCR-affiliated lawyers, among the initiators, played a unique role in coordinating 

newcomers and exerted leadership over professional participants in the lawyers’ mobilization.  

 

 The Guantánamo Bay detention camp was opened for indefinite detention and 

repeated interrogation, not for legal punishment, of terrorist suspects. The possibility was 

open for torture to be utilized against these suspects in the legal architecture of the counter-

terrorist policies of the Bush Administration. This case study of lawyer’s activism 

demonstrates the process through which attorneys mobilize around the same cause of 

establishing the rule of law and achieve meaningful outcomes, including the protection of 

human rights for non-citizen detainees, the release of about 600 detainees from Guantánamo 

since 2002 (Julian and Tate 2013), and the Obama Administration’s proclamation in 2009 

and reaffirmation in 2013 to close the Guantánamo Bay detention camp – although this 

closure is still pending as of January 2014.

6.6. Conclusion 

28

                                                            
28 The human rights abuse and illegal detentions in the case of Guantánamo are part of a larger 

problem involving the global detention system designed by the U.S. government (Denbeaux and 

Hafetz 2009); broader examination is needed to better understand the politics around the usage of 

detention facilities run by the CIA. 

 The judicial victories led by Guantánamo 
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lawyers were significant in applying the established rule of law of the American court system 

to the extra-judicial detention camp in Guantánamo.  

 Guantánamo lawyers played an important role in facilitating mass-based anti-torture 

movements in the post-9/11 era. The Guantánamo lawyers’ efforts, and their victories in the 

Supreme Court, provided a favorable environment for human rights and religious movement 

organizations to initiate mass-based movements in 2006. Moreover, the CCR assisted peace 

movement organizations such as WAT and the War Resisters League (WRL) to organize 

mass-based street protests to stop torture and to close Guantánamo detention camps and other 

secret prisons run by the CIA (Brown et al. 2008). 

 In this case study of the Guantánamo lawyers’ activism, my analysis shows that while 

lawyers with higher status played a critical role in initiating professional activism under a 

hostile environment, the Rasul v. Bush ruling and the release of torture pictures opened up an 

opportunity for lawyers with lower status to participate in activism. In the second stage, 

social network analyses of the lawyers’ collaborative structure reveal that movement-

affiliated lawyers played a bridging role to coordinate the initiators and latecomers.  

 Building upon the scholarship that investigates the effects of judicial decisions on 

social movements (Boutcher 2010; Meyer and Boutcher 2007; NeJaime 2011), this research 

finds that the judicial decision in Rasul v. Bush provided a legal opportunity for lawyers by 

enhancing the legitimacy of the litigators’ activism. Whereas homophily generally prevails in 

the mobilization of collectivities (Brashears 2008a, 2008b; Diani 2003; Klandermans and 

Oegema 1987; Gould 2003; McPherson, Smith-Lovin, and Cook 2001), this case study shows 

that participants might have greater heterogeneity of characteristics after the opening of the 

legal opportunity structure lowers risks and allows professionals with low status to join in the 

litigation efforts. The various direct and symbolic effects of court rulings on lawyers’ 

mobilization are a promising area of study for both social movement and socio-legal scholars. 
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Future studies could explore the influence of judicial decisions on activism related to legally 

contentious cases, such as the curtailment of civil liberties by national security policies, 

same-sex marriage, and environmental and labor issues. 

 Among the heterogeneous groups of lawyers, this study emphasizes the importance of 

high-status professionals in initiating high-risk activism in a hostile environment. In addition, 

the network structure of the Guantánamo lawyers presents an exemplary case of mediated 

diffusion in which CCR-affiliated lawyers played a brokering role in connecting distant 

groups of lawyers (McAdam, Tarrow, and Tilly 2001; Tarrow 2005, 2010; Vasi 2011). In 

other words, CCR-affiliated lawyers seized this high-risk activism as an opportunity to take 

the initiative in the litigation efforts, and provided material and symbolic resources critical to 

mobilization of other professionals. In line with resource mobilization theory that has stressed 

the role of the organizing structure in appropriating resources and coordinating participants 

(McCarthy and Zald 1973, 1977; Morris 1981; McAdam 1982; Tilly 1978; Zald and 

McCarthy 1987), this case study suggests that professionals affiliated with movement 

organizations are more likely to function as brokers to facilitate communication, build 

collaborative structures, and exert leadership over individualized participants in professional 

activism. While this study primarily focuses on the role of processional status and 

organizational affiliation, future studies can more extensively investigate the various 

determinants of professionals’ participation in activism, such as sociodemographic 

backgrounds, biographical availability, professional autonomy, political ideology, and 

religious beliefs. 

 The successful mobilization of Guantánamo habeas lawyers illuminates the manner 

by which human rights – which are restricted during wartime – can be recovered, to some 

extent, in contemporary democracies (Posner and Vermeule 2005). Lasswell (1941) first 

feared the possibility that a state of emergency in wartime could lead to the advent of a 
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garrison state to replace a civilian state. During the War on Terror, scholars have once again 

warned of the danger of militarization and the restriction of freedom and rights (Kohn 2009; 

Sidel 2007). On the other hand, Kroenig and Stowsky (2006) focus on the plural structure of 

American politics and argue that the independent judicial body has served as a mediator 

through which challengers can restrain the Bush Administration’s proposals to expand state 

power. This chapter shows that judicial independence can provide a favorable political 

structure within which human rights lawyers can challenge unlawful detention and further 

expand the boundaries of law.  
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7. CONCLUSION  

 Torture has persisted in human history despite the diffusion of human rights norms in 

contemporary times. The practice survived despite the global diffusion of human rights 

norms as well as the multiple waves of democratization. This dissertation investigated the 

politics of torture paying particular attention to the competing pressures given by human 

rights norms and national security threat. The results from cross-national analysis indicate 

that torture is prevented by the activities of INGOs and an independent judicial body in 

peacetime. During armed conflicts, on the other hand, the factors contributing to the 

protection of human rights in peacetime are neutralized. In the post-conflict period, law 

becomes a pivotal factor to roll back practices of wartime torture: both the independent 

judicial body and the state’s ratification of international anti-torture treaties decrease the 

likelihood of using torture.  

 In case studies, I paid closer attention to the actors and mechanisms involved in the 

politics of torture. In the chapter on South Korea, I explored the legal mechanisms of how 

political and civil society actors exploit these macro-level changes to promote human rights. 

The results suggest that neither the government’s signing of anti-torture treaties nor the 

political transition to democracy directly result in the end of torture. Rather, I identify three 

legal reforms initiated by these actors after the democratization of South Korea to establish 

the rule of law: the independence of judiciary, the guarantee of lawyers’ participation in 

criminal proceedings, and the establishment of the Human Rights Commission. In the chapter 

on the United States, I primarily focused on how the security policies of the Bush 

Administration were challenged and the rule of law was expanded by human rights lawyers in 

the Supreme Court. The results shows that the judicial ruling in Rasul v. Bush in June 2004, 

along with the release of torture pictures and “torture memos” in the same year, opened the 

opportunity structure for attorneys with lower status to more easily participate. I additionally 
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reveal that the Center for Constitutional Rights played a bridging role in connecting the 

Guantánamo lawyers with heterogeneous characteristics.  

 The results provide implications for the studies on security and rights. To begin with, 

the results suggest that that the post-conflict period needs special consideration: torture 

remains prevalent in the post-conflict period, and legal disputes become important in this 

stage. An independent judicial body can provide a legal arena in which human rights 

advocates can challenge the security policies that were adopted during conflicts. Also, 

international anti-torture treaties turn out to be effective in this period. The findings imply 

that the international society becomes in a better position to monitor post-conflict societies 

that seek international assistance during their reconstruction period. The importance of legal 

actors (e.g., judges and lawyers) is further exemplified in the case studies of South Korea in 

the post-Cold War era and the United States in the post-9/11 era. While democracy is an 

important political foundation for human rights in general, the establishment of the rule of 

law, which is the principle that a nation is governed by law and not by an arbitrary decision 

of a ruler, turns out to be the critical legal foundation to prevent the use of torture. In the 

presence of a judicial body that is both autonomous from the government’s will and capable 

of imposing penalties for human rights violations, state agencies have to risk the costs of 

utilizing torture and violating human rights. Thus, the case studies show that judicial 

independence can provide a favorable political structure within which legal and civil society 

actors can challenge the state’s detention and interrogation policies. 

 Enhanced security threats increase the potential of using torture, and the factors that 

prevent the use of torture in peacetime do not work in this period. In other words, it is a 

generalizeable trend that even stable democracies with an independent judiciary still use 

torture in times of security threat. Security concerns lead to the restriction of human rights in 

both conventional international/civil war and unconventional war against terrorist groups. 
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Prominent examples would include France during the Algerian War and the United States 

during war on terrorism. In particular, my cross-national analysis showed that both attacks 

from terrorist groups and governmental efforts to disrupt covert terrorist networks lead to a 

wider use of torture. The results on the influence of security threat further imply that human 

rights research should not assume a unitary global logic in which human rights norms are 

included. It should also incorporate the national security interests as a competing force; in 

this way, the world society theory can move beyond deterministic expectations for the 

successful diffusion of human rights norms and better capture the complex nature of the 

spread of human rights. Similarly, the actors who support security interests – such as the 

Security Council in the UN, certain nation-states that diffuse security logic to other states, 

and military and security agencies that domestically support security interest – also needs 

further examination in order to understand the challenges of human rights in contemporary 

times. 

 Finally, social movement studies tend to regard professionals as actors whose role is 

subordinate to social movements. Based on the conventional distinction between elite 

“members” inside the polity and “challengers” outside of it (Gamson 1990), the social 

movements literature has typically sidelined professionals as sympathetic elites or 

institutional allies who support the social movements (Gamson 1990; McAdam 1982; Rucht 

2004; Tilly 1978). My case studies on the activism of lawyers and judges, on the other hand, 

redirect the focus from mass-based social movements to an activism primarily driven by legal 

professionals inside the institutionalized fields. The conventional approach of social 

movement studies can be modified and advanced by devoting further attention to the role of 

professionals and other institutional actors in contemporary contentious politics. 

 In conclusion, my analysis examined how the contestation between human rights and 

national security in varying situations shapes and reshapes the torture practices of states. I 
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considered national security as a competing logic to the global norms of human rights. Future 

studies can extend this research by directing our attention to other civil and human rights 

issues. Avoiding any expectation of a smooth and incremental institutionalization of rights, 

future cross-national research can illuminate the contested processes between competing 

forces that determine a nation-state’s protection and guarantee of rights. 
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