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This dissertation theorizes the political productivity of notions of universal crime as they 
circulated and continue to circulate in European political debates on the legitimacy of European 
coercive interference in non-European spaces. By the notion of universal crime, I mean the idea 
that certain locally committed acts violate universally valid norms and thereby not only injure 
their immediate victims, but also deeply offend humanity at large. In this thesis, I analyze how 
notions of universal crime give rise to modes of normative inclusion, political authority, and the 
legitimacy of foreign intervention in the history of European political thought. This analysis 
yields one theoretical and one historical argument. Theoretically, I argue that the notion of 
universal crime provides a kind of normative inclusion to the offender that is universal in scope 
and minimal in degree.  Since the notion of criminality is internal to a preexisting normative 
order, the criminal against humanity is positioned within the global normative order. I suggest 
therefore that the ‘criminal against humanity’ is a figure distinct from the ‘enemy of humanity’ 
and that criminality offers an alternative principle to enmity in international politics. The 
historical argument accounts for the rise and fall of notions of universal crime in political 
discourses over time. I contend that notions of universal crime circulate in theoretical texts when 
ambiguities about sovereignty as a globally valid ordering principle promote a reliance on 
universal values to assess questions of legitimacy in global politics. Universal norms, such as 
humanitarian ethics, provide normative guidance in times in which the lack of clear conceptions 
of state sovereignty reduces its efficacy as a global ordering principle. I develop these arguments 
in three case studies in the history of European political thought in global context. These cases 
span John Locke’s discussion of European colonialism in America, nineteenth century 
justifications of European imperialism, and Jürgen Habermas’s cosmopolitan interpretations of 
military interventions in non-European polities during the twentieth and twenty-first centuries. 
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Introduction: 

The Politics of Universal Crime 

I) Summary 

This dissertation theorizes the political productivity of notions of universal crime as they 

circulate in European political debates on the legitimacy of European coercive interference in 

non-European spaces. By the notion of universal crime, I mean the idea that certain locally 

committed acts violate a universally valid law and thereby not only injure their immediate 

victims, but also deeply offend humanity at large. I use the term ‘political productivity’ to 

capture the political implications of the law. I choose the term ‘productivity’ over ‘implication’ 

to point to the political circumstances of realizing the law. The concept of ‘productivity’, in 

distinction to the more general term ‘implications’, brings into focus the fact that law not only 

prohibits and constrains violent political action, but also enables legally sanctioned forms for 

violent action in international politics for the sake of law enforcement.1 A specific point to be 

developed in this thesis is how global norms and international law inaugurate authorities who, 

once empowered by the law, can claim legitimacy for their employment of violent means aimed 

at enforcing the law against those contravening it. Questioning the grounds of these claims to the 

legitimacy of violent law enforcement in response to universal crimes is one task this study 

pursues.2   

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 I do not employ the term ‘productivity’ as a synonym for efficiency. Focusing on the law’s political productivity 
does not mean it is an effective tool in solving political problems or leading to concrete political outcomes.  
2 This focus on the political productivity of notions of universal crime with regard to creating authorities who can 
claim to wield legitimate violence in the name of the law distinguishes this analysis from other studies of 
international norms and crimes against humanity. Scholarship in the field of normative political philosophy 
concentrates on elaborating coherent arguments for the legitimacy of military coercion in international politics. 
Questions of legitimacy therefore supersede inquiries into the practical dilemma posed by the empirical relationship 
between violence and the law. International legal scholars prioritize analyses of the construction and coherence of 
norms and legal institutions over questioning practices of coercive norm enforcement.  
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Political thinkers have over time mobilized notions of universal crime in order to discuss 

questions of the legitimacy of violence in international politics, thereby pitting illegitimate forms 

of violence, labeled as universal crimes, against legitimate ones, named law enforcement action. 

Political thinkers have maintained that the commission of universal crime legitimizes coercive 

outsider intervention for the sake of enforcing a universal law that transcends sovereign 

boundaries.  

However, notions of universal crime shape political discourses only during certain 

historical periods. Notions of universal crime play a role in the work of early modern and 

contemporary political thinkers. By contrast, the vocabulary of normative universality and 

humanity is largely absent in political theories addressing questions of international order during 

the long nineteenth century.  

The dissertation articulates two major arguments, one historical and one theoretical. The 

historical argument accounts for the rise and fall of notions of universal crime in the history of 

political thought. I find that notions of universal crime circulate in theoretical texts when 

political thinkers prioritize universal norms over particularist norms and institutions, such as 

political autonomy and sovereignty, while they assess questions of legitimacy in global politics. 

In other words, notions of universal crime structure political discourses about global justice in 

periods in which political thinkers and commentators place norms applying to individuals 

anywhere, regardless of political membership, above values such as political autonomy and 

territorial integrity. Conversely, notions of universal crime recede from political-theoretical texts 

in times in which thinkers primarily rely on the norm of state sovereignty in order to evaluate 

questions of justice and order in global politics. While ideas of political independence and state 

sovereignty of course do play a role in times in which notions of universal crime animate claims 
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to global justice, the latter are typically mobilized to justify the forfeiture of the former in cases 

of coercive outsider intervention designed to counter universal crimes. The relationship between 

universal norms and political independence in political-theoretical writing on global justice is 

therefore one of priority, rather than of mutual exclusivity. 

During the long nineteenth century, to illustrate the contrasting case, jurists and political 

theorists who criticized the universalist import of naturalist jurisprudence developed theories of 

legal positivism, which gave normative precedence to the institution of the sovereign state. 

Aided by the empirical solidification of the sovereign state in Europe, theories of legal 

positivism relied on a compass of legitimacy for which the sovereign/non-sovereign distinction 

provided the primary structuring principle. Within the positivist framework, sovereign states 

were the only subjects of international law and were bound only by norms and laws they had 

explicitly consented to. Non-sovereign entities therefore fell entirely beyond the purview of 

international law. As a result, universal norms were not even required to claim the forfeiture of 

sovereignty and thus the legitimacy of intervention. Notions of universal crime accordingly had 

no place in this framework, because the importance of universal norms recede behind the priority 

of sovereign consent and thereby the sovereign/non-sovereign distinction.   

This argument structures the dissertation. Two of the core chapters engage with the early 

modern and contemporary period, in which notions of universal crime framed much of political 

discourse. The third core chapter, appearing between these two, analyzes the intellectual 

developments that silenced notions of universal crime during the nineteenth century. One of the 

purposes of tracing the rise and fall of notions of universal crime in European political thought is 

to avoid a Whiggish history of crimes against humanity and to outline the discontinuities in 

normative thinking about global politics as well as its historical resemblances.  
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Theoretically, I argue that the notion of universal crime provides a universal yet minimal 

normative recognition within a hierarchical global legal order. Unlike Carl Schmitt’s enemy of 

humanity, the criminal against humanity is integrated into a universal normative order. This 

order is governed by an authority claiming the right to not only define what a universal crime 

might be but also to enforce the universal law even if that entails coercive intervention across 

political boundaries and thus violations of state sovereignty and rights to political autonomy. 

Criminality, in contradistinction to enmity and the concept of rights, in its relationship to 

humanity is the focus of this study. As such, I identify the politically productive features of 

notions of universal crime as the granting of a universal yet minimal normative inclusion of the 

criminal in a transcendent legal order, the creation of an enforcing authority, and the 

legitimization of coercive interventions abroad.  

To speak of the productivity of law raises the question in what ways law itself can be 

productive, as apposed to the myriad of actors crafting, invoking, or realizing the law. The law 

generates its own figures, to which it subsequently applies. It also creates forms of action, which 

a variety of actors can then enact to enforce the law. To illustrate these two aspects: First, the 

concept crimes against humanity creates the figure of the criminal against humanity, a figure that 

is integrated in a global legal order. In the abstract, this figure in and of itself may be the product 

of the law’s legal creativity. While the category of crimes against humanity prohibit certain types 

of violence, the term also produces this figure of the criminal against humanity, but inscribing 

this figure into the law itself is not yet political. The political productivity of the law resides in 

the fact that the application of its abstract, general categories to the real world depends on the 

actions of people and institutions that are always already enmeshed in political relationships, 

which are necessarily particular. For instance, it is no coincidence that early modern political 
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writers substantiated the law of nations’ figure of the universal criminal with the Native 

American person in particular. Further, the political productivity of the term crimes against 

humanity enables actors to choose between the principle of enmity and criminality. In 

contemporary times, states and coalitions of states can decide to characterize their opponents as 

enemies to be fought in a war or as criminals to be tried in (international) courts, but they can do 

so only because the law has provided, or ‘produced’ that category. This choice, however, will be 

animated by political, rather than legal circumstances.  

Second, in order for the law to be realized, it must include stipulations for its 

enforcement. Again, the definition of enforcement mechanisms may be understood as a form of 

legal productivity. Yet, particularly in international law, the political productivity of the law lies 

in the selection of enforcing agents, because any such agent is already a political actor as well. 

For instance, there is no good ground for the Security Council to inhabit such a dominant role for 

the enforcement of international law, nor is there for the veto power allotted to each of its 

permanent five members. Moreover, given the condition of relative anarchy in which 

international law operates, claims to the legitimate enforcement action travel from one actor to 

another, and thereby beyond the law itself. Given the Security Council’s tendency to deadlock, 

regional organizations, such as NATO, have taken on the task of enforcing international law with 

military means without legal authorization. In that case, NATO could only operate with claims to 

legitimacy, not legality. Yet, the very fact that NATO could claim legitimacy for its action 

outside of international law is provided by international law itself. International law has codified 

those values and norms that NATO claimed to enforce beyond international law itself. As such, 

the enforcement stipulations within international law open up to engagements by political actors 
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beyond the law itself that are nonetheless geared to enforcing the law.3    

 I elaborate this key theoretical argument in the first chapter of the dissertation. Via an 

interpretation of Carl Schmitt’s and Hannah Arendt’s observations on humanity and criminality, 

I discuss the kind of recognition and specific patterns of legal agency that define the principle of 

crime. The following three chapters of the dissertation elaborate this basic argument by studying 

the modes of inclusion and authority underpinning the legitimacy of European coercive 

intervention in the non-European world by way of case studies in the history of European 

political thought set against its international context. These cases span John Locke’s discussion 

of European colonialism in America, nineteenth century justifications of European imperialism, 

and Jürgen Habermas’s contemporary writings on Western military intervention in non-European 

polities. 

II) Contextualization, Puzzle, and Approach 

The term ‘crimes against humanity’ has become part of the conceptual inventory with 

which policy makers, diplomats, scholars, and activists debate questions of the legitimacy of 

violence in international politics. By labeling certain acts of political violence as ‘crimes against 

humanity’, they draw a red line between normal politics and absolutely prohibited behavior that 

must be condemned by the international community at large. The claim that crimes against 

humanity are occurring within the territory of a sovereign state thereby legitimizes foreign 

military intervention. In fact, almost all contemporary policy statements and scholarly 

commentaries describing mass atrocities that justify foreign military humanitarian intervention 

rely upon the term ‘crimes against humanity’ as the conceptual label that distinguishes between 

illegitimate and legitimate forms of political violence in international affairs.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 I will further discuss the politically productive aspect of the law with regard to the violence that attends its 
enforcement actions in the conclusion. 
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In turn, international criminal law has created categories that have become part of the 

broader language with which practitioners and scholars debate claims concerning global justice. 

In some ways, this vocabulary of global justice has enchanted its practitioners. Commenting in 

2001 on the then-impending inauguration of the International Criminal Court, Jan Klabbers 

noted that “we have all fallen under the spell of international criminal law and the beauty of 

bringing an end to the culture of impunity".4 Critical legal scholar Frederic Megret similarly 

described "a flow of rhetoric endowing the ICC with almost mythical powers”, especially with 

regard to “the management of international affairs through criminal law”.5 Ten years later, as this 

enchantment solidified in legal practice, international law scholar Ruti Teitel found that the 

international rule of law is becoming "more and more coincident with international criminal 

justice”.6           The growing 

stature of the International Criminal Court and international criminal law is further demonstrated 

by the Palestinian Authority’s accession to the Court in the winter of 2014/15. However, the 

United Nations Security Council used the powers allotted to it by the Rome Statute in ways that 

have proven diplomatically counterproductive.7 Critics have noted the instrumentalization of the 

Court by the Security Council and the inefficacy of international criminal proceeding. 8 

Furthermore, scholarly discussions of international criminal law and its value for achieving 

peace and justice have taken a critical turn, as indicated by the proliferation of scholarship under 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4 Jan Klabbers, ‘Just Revenge? The Deterrence Argument in International Criminal Law’, Martti Koskenniemi (ed) 
Finnish Yearbook of International Law, Volume 12, 2001, pp. 249-50. 
5 Frederic Megret, ‘Three Dangers for the International Criminal Court: A Critical Look at a Consensual Project’, 
Martti Koskenniemi (ed) Finnish Yearbook of International Law, Volume 12, 2001, pp. 193, 213.  
6 Ruti Teitel, Humanity’s Law, Oxford University Press: Oxford, 2011, p. 368. 
7 Jason Ralph and Adrian Gallagher chronicle how the United Nations Security Council’s referral of the situation in 
Libya to the International Criminal Court in 2011 has undermined diplomatic efforts of the African Union to usher 
in a negotiated transition in Libya. See Jason Ralp/Adrian Gallagher, ‘Legitimacy Faultlines in International 
Society. The Responsibility to Protect and Prosecute After Libya’, International Studies Review, October 2014.  
8 See Thabo Mbeki/Mahmood Mamdani, ‘Courts Cannot End Civil Wars’, The New York Times, February 5, 2014.  
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the label ‘critical approaches to international criminal law’.9 In short, international criminal law 

and its institutions have come under critical scrutiny even while they continue to structure 

international politics.  

Despite the empirical and theoretical relevance of international criminal law, questions 

about international criminality have been discussed almost exclusively in the disciplines of law 

and philosophy, but not in political theory.10 While political theorists have broadly engaged the 

question of human rights11, they have not focused on international crimes as an object of 

analysis. Somewhat paradoxically, political theorists have tackled questions of crime and 

punishment, but have seldom placed them in an international context.12 Even so, contemporary 

political theorists and international relations scholars routinely rely on the concepts and 

categories of international criminal law, particularly on the term ‘crimes against humanity’, to 

make claims about global justice and the legitimacy of violence in international politics. What is 

sorely needed in these discussions is a political theoretical perspective on the concept of crimes 

against humanity, a perspective that places crime, rather than rights, in the context of 

international relations and global justice.  

This thesis locates the core idea animating the contemporary term ‘crimes against 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
9 See Christine Schwöbel (ed) Critical Approaches to International Criminal Law – An Introduction, Routledge: 
London, 2014. 
10 See Norman Geras, Crimes Against Humanity. Birth of a Concept, Manchester University Press: Manchester, 
2011; Larry May, Crimes Against Humanity. A Normative Account, Cambridge University Press: Cambridge, 2005; 
M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and Contemporary Application, Cambride 
University Press: Cambridge/New York, 2011; Morten Bergsmo/CHEAH Wui Ling/YI Ping (eds): Historical 
Origins of International Criminal Law: Volumes 1&2, Torkel Opsahl Academic EPublisher: Brussels, 2014 
11 See for instance Henry Shue, Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy, Princeton University 
Press: Princeton, 1996; Jack Donnelly, International Human Rights, Westview Press: Boulder,Colorado, 1998; 
Samera Esmeir, ‘On Making Dehumanization Possible’, PMLA: The Journal of Modern Languages Association, 
Vol. 121, No. 5, 2006; Ayten Gündoğdu, Rightlessness in an Age of Rights: Hannah Arendt and the Contemporary 
Struggles of Migrants, Oxford University Press: Oxford/New York, 2015; 
12 Andrew Dilts, Punishment and Inclusion: Race, Membership, and the Limits of American Liberalism, Fordham 
University Press: New York, 2014. See particularly chapter 4 ‘To Kill a Thief’, which gives an account of Locke’s 
theory of crime and punishment.  
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humanity’ in the history of European political thought in global context. This core idea 

underpinning crimes against humanity is the notion of universal crime, namely the understanding 

that certain locally committed acts of violence against innocent civilian populations injure not 

just their actual victims, but offend mankind at large. The abstraction from the contemporary 

concept of ‘crimes against humanity’ to the notion of ‘universal crime’ is necessary, because the 

first use of ‘crimes against humanity’ reportedly appeared only in 189013 and entered positive 

international law no earlier than during the 1946 Nuremberg trials.14  The core idea underpinning 

this concept, however, has a long and variegated political history. By casting ‘crimes against 

humanity’ as the contemporary iteration of the notion of ‘universal crime’, this dissertation sheds 

light on an understanding of the legitimacy of violence in global politics that connects otherwise 

diverse historical texts.  

The thread that ties them together is the understanding that certain locally committed acts 

of violence against innocent populations concern all of mankind and thus authorize foreign 

coercive intervention into far-away territories for the sake of protecting the victims. In the 

contemporary world, the invocation of crimes against humanity justifies foreign military 

intervention, predominantly conducted by Northern powers in Southern or non-Western nations. 

In the early modern period, a variety of notions of universal crime such as ‘crimes against 

nature’, ‘offenses against mankind’, or ‘offenses against the whole human species’ legitimated 

European coercion over indigenous populations in the so-called ‘New World’. The purpose of 

this latter observation is neither to make an anachronistic claim about the origins of the 

contemporary concept of crimes against humanity, nor to say that all notions of universal crime 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
13 Norman Geras notes the first recorded use of the phrase ‘crimes against humanity’ in a letter by American George 
Washington Williams in 1890, denouncing the Belgian atrocities in the Congo basin in these terms.  
14 Particularly in the ‘Einsatzgruppen Case’, formally The United States of America vs. Otto Ohlendorf, et al., which 
for the first time adjudicated crimes against humanity.  
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are essentially the same.  

I will use the term ‘universal crime’ in most of what follows, both because its lineage 

predates ‘crimes against humanity’ and because it enables a more comprehensive theoretical 

discussion that that encompasses the latter. Most generally, I am interested in the question of 

when, why, and to what effect political thinkers mobilize notions of universal crime. Answering 

this question illuminates the broader normative sensibilities that bring forth notions of universal 

crime in political discourses.  

III) When, why, and to what effect? 

I argue that the presence or absence of notions of universal crime in political discourse 

depends on the changing understanding of three elements: the source of the validity of global 

norms, the normative importance of political autonomy or sovereignty vis-à-vis universal norms, 

and the recognition of the individual as a subject of a global normative order. The first is the 

most important, because political thinkers rely on notions of universal crime in three primary 

ideational contexts: when they consider certain norms to be universally valid regardless of state 

consent; when political autonomy or sovereign independency must yield to such universal 

norms; and when individuals are recognized as subjects capable of violating these norms. 

Conversely, I suggest that notions of universal crime are absent from political arguments in 

periods in which international norms are considered to emerge solely from state consent, in 

which political independence and sovereignty have normative priority over universal norms in 

global politics, and when individuals are not recognized as responsible agents by the 

international legal order.  

Notions of universal crime have legitimated forcible outsider intervention in ways that 
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throw the above constellation into sharp relief. First, in order to be able to conceive of an offense 

that injures all of mankind, ‘humanity’ must necessarily be understood as a universal, non-

consensual norm, the validity of which does not depend on the agreement of those violating the 

norm. Second, the importance of  ‘mankind’ as a universal value supersedes the normative 

weight of political independence or sovereignty, otherwise it would be unviable to justify 

forcible outsider intervention across political communities and boundaries in the name of 

humanity. In other words, the protection of mankind necessarily subordinates the normative 

importance of political boundaries to the universal value of humanity. Lastly, and this is a minor 

point, the notion of universal crime requires the figure of an individual perpetrator, as there can 

be no offense without a perpetrator. Political thinkers thus mobilize notions of universal crime in 

historical periods in which the individual is recognized as bearing not only rights but also 

responsibilities under a global normative order. In chapters two and four of this thesis, I lay out 

how variations of this constellation shape the ideational content of both early modern 

international political thought and contemporary international political theory.  

Conversely, notions of universal crime do not appear in theoretical arguments about the 

legitimacy of foreign intervention when norms governing global politics are thought to rest 

solely on state consent, when political autonomy or sovereignty normatively supersedes 

universal values, and when the individual is not recognized as bearing responsibilities under a 

global normative order. In chapter three of the thesis, I elaborate how this constellation 

dominated European political thought and jurisprudence during the long nineteenth century, a 

period in which notions of universal crime largely disappeared, because notions of universal 

crime cannot gain traction when political autonomy and sovereign independence are the prime 

international norms. Once the concept of the sovereign state and the idea of its capacity to grant 
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or deny consent to international norms move to the forefront of international political thought, 

universal, non-consensual normative validity as well as individual responsibility recede behind 

the particularist imperative of sovereign autonomy. This account outlines why notions of 

universal crime fluctuate in and out of politico-theoretical debates over time. The historical study 

of the notion of universal crime provided in this thesis accounts for both the appearance and the 

disappearance of such ideas over time.  

The relationships between European and non-European polities are the historical 

‘laboratory’ in which European political thinkers elaborated ideas and theories about norms in 

international relations. For most of modern history, the relationships between European and non-

European polities were relationships of colonial and imperial rule. The historical development of 

normative ideas about international relations therefore cannot be studied independently of the 

structures of power imposed by colonialism and imperialism. Colonial encounters, in fact, raised 

fundamental questions about the nature of international relations, to which European intellectuals 

and politicians responded by developing normative ideas that form the heritage of our times. 

This perspective places the international political thought about the notion of universal crime 

squarely in the historical context of empire. Yet, it is important to note that the norms and ideas 

that have shaped modern political sensibilities were not always developed by those who 

supported empire, because ideas about universal individual rights as well as notions of universal 

crime were articulated also by critics of empire.  

Specifically, I argue that it is the uncertainties that attended such encounters between 

Europeans and non-Europeans that have historically necessitated innovations in normative 

thinking about international relations. For example, I suggest that early modern notions of 

universal crime were animated by the ambiguity of the normative standing of peoples living on 
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lands Europe sought to colonize. European thought held natural law to be universal and 

immutable. Therefore, indigenous peoples abroad were theoretically included within and 

protected under natural law. Yet, European also considered some of their practices to contravene 

natural law, which raised the question of their position within the framework of the natural law. 

The figure of the universal criminal therefore provided a double solution to the uncertain 

normative standing of native peoples, because it both marked them as included within natural 

law and yet contravening it.  

A different set of normative uncertainties marks the contemporary situation. Under the 

contemporary condition of post-colonialism, the norm of sovereign independence has lost its 

initial promise of order, peace, and collective self-determination for formerly colonized 

societies.15 As large-scale atrocities continue to plague formerly colonized societies in non-

European geographies, the normative value of sovereignty and non-intervention has once more 

been thrown into question and thus relativized by invocations of universal norms, such as crimes 

against humanity. Novel ideas and policies in international political thought and international 

policy, such as ‘global law enforcement action’ and the ‘Responsibility to Protect’ – both of 

which draw significantly on ‘crimes against humanity’, once more emerge from the normative 

uncertainty of how to assess violent practices in the non-Northern/-Western world from a 

normative vantage point.16 In both the early modern and the contemporary period, certain 

political thinkers and policy makers place universal norms above and beyond the normative 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
15 See Samuel Moyn, The Last Utopia. Human Rights in History, Harvard University Press: Cambridge/MA.  
16 The prioritizing of human rights over state sovereignty as the right to non-intervention and political autonomy also 
shows in the changes that Third World Approaches to International Law (TWAIL) underwent in the transition from 
the first to the second generation of this scholarship. While the first generation of TWAIL scholarship emphasized 
the inviolability of sovereign equality in international politics as the bulwark against neo-imperialism, second 
generation TWAIL scholars turned to international human rights law as the entitlements of the people against post-
colonial elites in Southern states. See Antony Anghie/B.S. Chimni, ‘Third World Approaches to International Law 
and 
Individual Responsibility in Internal Conflicts’, Chinese Journal of International Law, 2003 
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importance of political autonomy and state sovereignty in order to account for normative 

challenges arising from the politics of non-European peoples. The prioritizing of universal norms 

over state sovereignty, therefore, speaks to a certain mode of normative inclusion that those 

elaborating universal norms grant to far-away peoples.17  

This study examines the idea of universal crime in terms of its political productivity 

rather than its normative validity. It neither seeks to articulate a normative argument, nor to 

evaluate the changing contents of different notions of universal crime. Instead, it focuses on what 

is enabled by notions of universal crime, rather than what they prohibit.  It asks questions such 

as: Whom do notions of universal crime empower, whom does it disempower? What claims to 

the legitimacy of (enforcing) violence does it produce?  

Most broadly, I argue that the notion of universal crime provides a minimal inclusion of 

the offender into a global normative order that is presided over by a law-enforcing authority. 

Moreover, I suggest, contrary to conventional understandings, that claims for the punishment of 

universal crimes solidify rather than undermine the principle of sovereign rule.  

Although the body of the thesis will elaborate each of these arguments, they should be 

briefly stated here: The notion of universal crime provides a normative imagination of a political 

world in which every person, even the universal criminal, is recognized within a global legal 

order. While the figure of the criminal can be defined only with reference to an existing 

normative order, she remains the least desirable figure of this normative order and therefore 

enjoys only a minimal degree of normative recognition. As such, the criminal against humanity 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
17 Accordingly, the language of universal crime and of humanity largely disappear during the long nineteenth 
century, a period in which the structuring principle of the sovereign/non-sovereign distinction absorbs most efforts 
at applying universal norms to global politics. The jurisprudence of legal positivism elevated sovereign authority to 
the dominant source of international law and norms. Thus, political entities considered non-sovereign were excluded 
from normative political considerations altogether. Inhabitants of non-sovereign territories fell beyond the purview 
of international law and could therefore not even violate that law. Notions of universal crime therefore lay largely 
dormant in the long nineteenth century.  
!
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is distinct from Carl Schmitt’s enemy of humanity as it eludes absolute normative exclusion. 

Applying the paradigm of criminality, rather than enmity, sheds a different light on the political 

valence of ‘humanity’. This argument is detailed in the first chapter of the thesis. The 

justification of European coercive intervention in non-European territories recognizes the non-

European offender against mankind as a member of the world community bound by norms that 

govern universal crime. This minimal legal recognition thus conceives of the criminal as an 

offender against mankind. However, this minimal normative recognition occurs within a legal 

order claiming universality that is distinctly hierarchical. The notion of universal crime is 

accompanied by the presence of an authority to define the offense and to take the enforcement 

against it in its own hands. While rights empower individuals against authorities, crime and 

punishment require authorities to enforce laws against individuals. Rights and crimes therefore 

inscribe different patterns of legal agency.  

Finally, running counter to the perhaps naïve contemporary cosmopolitan understanding 

of humanity-norms as a constraint on sovereignty, the enforcement of universal crime often 

entails a solidification of sovereign rule. Even though arguments about universal crime have 

been mobilized by political thinkers and policy makers in order to justify coercive outside 

intervention on the basis of claims to the forfeiture of sovereignty, the enforcement of universal 

crimes returns us to the particularist principle of sovereign authority. There are several aspects to 

this movement between humanity and sovereignty. It shows, first, in Locke’s argument on the 

foundation of the commonwealth as a remedy to the state of nature which, as he theorized, has 

deteriorated into a state of war due to the epistemological hazards of punishing universal crimes 

in the state of nature. His argument furnishes legitimacy of English rule over American colonial 

territories. Second, the reliance of contemporary cosmopolitan political theorists on the 
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invocation of crimes against humanity as a prime justification for foreign military intervention is 

coupled with arguments for the establishment of democratic regimes in the target states for the 

sake of furthering future peace and the rule of law. Third, contemporary institutions of 

international criminal law assign primacy to national jurisdictions over international crimes. The 

Rome Statute of the International Criminal Court has enshrined a principle of complementary 

jurisdiction that directs attention to the judiciaries of sovereign states, thereby empowering 

sovereigns more than the Court itself.  

In sum, the productivity of notions of universal crime surfaces in three aspects. First, the 

concept of universal crime grants minimal normative recognition to the offender against mankind 

within a global normative order. Second, the simultaneous emergence of notions of universal 

crime and of the authority enforcing them over individuals in far away places has introduced to 

the international order a hierarchical structure based on claims to the legitimacy of the use of 

force.18 Third, the solidification of the principle of sovereign rule emerges as a consequence of 

enforcing universal crimes for the sake of their appropriate punishment by national governments. 

IV) Stakes and Contributions 

This study of the notion of universal crime contests the conventional understandings of 

crimes against humanity in three ways: first, in terms of historicity, second, in terms of 

geography, and third, in terms of the material that is analyzed.  

Studies of crimes against humanity usually celebrate the 1946 Nuremberg trials as the inception 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
18 I should note once more that the International Criminal Court is based on the jurisdictional principle of 
complementarity, which gives priority to national over international jurisdiction. The International Criminal Court 
therefore can only exercise its jurisdiction when the individual states have proven themselves to be ‘unwilling or 
unable’ to conduct trials at the national level. See Article 1 of the Rome Statute, available under http://www.icc-
cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf.  



 

!
17!

of the norm within positive international law.19 While this moment deserves attention in the 

history of international law as it inaugurated the formal adjudication of crimes against humanity, 

scholarship tends to focus on, first, the apparent triumph of law over might and of humanity over 

sovereignty and, second, on the conundrums of victor’s justice and the violation of the nullum 

crimen sine lege principle.20 This legalistic focus seldom extends beyond the jurisprudence of 

crimes against humanity, which includes as a precedent the Allies’ reaction to the Turkish ethnic 

cleansing of the Armenians in the early 20th century.21 At most, it is noted that the actual phrase 

‘crimes against humanity’ was already in use in the late nineteenth century. This perspective 

neglects the broader discursive function of notions of universal crime over time. It also 

inappropriately truncates the history of the notion of universal crime, by describing the role of 

crimes against humanity in contemporary arguments in international relations in an unduly 

presentist way.  

This study first extends the history of the notion of universal crime from the twentieth 

century to the early modern period. By doing so, I do not claim that the early-modern period is 

the origin of the contemporary notion of crimes against humanity. Telling an origin story of the 

notion of universal crime would require some evidence that concepts and norms that developed 

much later would in some way make reference to earlier times. The jurisprudence of crimes 

against humanity developed, in fact, independently of early modern international thought. 

Reference to the earlier period with regard to the contemporary global legal moment are reserved 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
19 See for instance Geoffrey Robertson, Crimes Against Humanity. The Struggle for Global Justice, Penguin: 
London/New York, 1999 
20 The nullum crimen sine lege principle dictates that only such acts may be prosecuted as crimes which were 
already criminalized at the time of the deed. The Nuremberg Trials have been criticized for prosecuting defendants 
for acts that were not criminalized at the time of their commission.  
21 William A. Schabas, Genocide in International Law, Cambridge University Press: Cambridge/New York, 2000 
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to scholarly works.22 However, leading studies in the field of international legal history do 

problematize the role of late Renaissance and early modern thinkers for a critical understanding 

of the historical legacies of international law.23 

This project takes its cues from such works. The other reason for beginning this study in 

the early-modern period is simply that early modern and modern political thinkers rely on 

notions of universal crime in order to make arguments about the legitimacy of violence in global 

politics. Given that this inquiry is based on the argument that the principle of crime cannot be 

sufficiently accounted for by studying the principle of rights, the study of the notion of universal 

crime should include an analysis of early modern and modern political thought. This necessarily 

complements studies of the notion of universal individual rights in the political theory canon of 

the same period.24 We in fact find in the early modern and modern period prefigurations of 

concepts and questions that now plague contemporary international political thought and 

international jurisprudence. The extension of the history of the notion of universal crime from 

the twentieth to the sixteenth and seventeenth centuries opens questions concerning why certain 

concepts and arguments have returned to inform political sensibilities in the contemporary world. 

The historical structure of the inquiry thus raises questions regarding the variation in the 

understanding of normative validity and sovereignty as well as the relationship between 

sovereignty and humanity laid out above.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
22 For such reliances on Locke, see Norman Geras, Crimes Against Humanity, for such reliances on Grotius see Ruti 
Teitel, Humanity’s Law and Norman Geras, Crimes Against Humanity. 
23 See Antony Anghie’s interpretation of Vitoria in his Imperialism, Sovereignty and the Making of International 
Law, Cambridge University Press: Cambridge/New York, 2005; for a commentary on the former and the debates it 
has sparked see Martti Koskenniemi, ‘Vitoria and Us. Thoughts on Critical Histories of International Law’, Journal 
of the Max Planck Institute for European Legal History, 2014 
24 see Richard Tuck, The Rights of War and Peace Political Thought and the International Order from Grotius to 
Kant, Oxford University Press: Oxford/New York, 2000 
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Secondly, this project recasts the history of the notion of universal crime geographically. 

Rather than zooming in on the Nuremberg Trials as the moment in which European perpetrators 

stood trial for crimes committed within Europe and on Europeans, this study places the history of 

universal crime in the context of European relations with non-European polities. As laid out 

above, the challenges and ambiguities that attended imperialist interactions between Europeans 

and non-Europeans fueled normative thinking about questions of legitimacy in global politics.  

This perspective informs my methodological orientation in that I reject a diffusionist 

account of modern European norms and institutions. Diffusionist approaches hold that modern 

norms and institutions first developed within Europe and then gradually spread to the rest of the 

world. By contrast, I adopt an interstitial perspective on the development of these institutions and 

norms that locates the origins of what we think of as typically European institutions at the 

interstices, i.e. in the exchanges and interactions between European and non-European polities.25 

In particular, I draw on scholarship that rejects the conventional narrative of depicting 

international law as the product of intra-European relations and instead views the development of 

international law in and through relations between European and non-European powers.26  

Interstitiality does not imply a politics of equal exchange, dialogue, or reciprocity. 

Interstitiality is entirely compatible with politics of imposition and coercion. An interstitial 

perspective focuses on ideas and practices through which entitlements, such as sovereign 

autonomy and individual rights, were defined throughout a process that denied them to non-

European societies while granting them to European polities. 27  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
25 Private property, capitalism, sovereignty, and the forfeiture theory of sovereignty may serve as examples here.  
26 Anghie, Imperialism, Davide Rodogno, Against Massacre. Humanitarian Interventions in the Ottoman Empire, 
1815-1914, Princeton University Press: Princeton, 2011 
27 Davide Rodogno, paraphrasing Tzvetan Todorov, notes that even though Vitoria defended the right of innocents 
to be protected against unjust violence visited upon them by their own authorities, this right did not rest on the 
principle of reciprocity. The Spanish decided what counted as such unjust violence and could decide when or not to 
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The relationships between Europeans and non-Europeans thus provide the historical 

laboratory in which international norms and institutions were refined and perhaps even 

conceived. To paraphrase Spivak, the colonizer constructs himself as he constructs the colony, 

but he does not construct both identities on an equal plane. Considered from this perspective, the 

theoretical elaboration of notions of universal crime arises out of the history of empire, because 

the notion of universal crime allows for a minimal normative recognition in a global legal order 

while endowing an authority with the power to define and enforce the offense. The notion of 

universal crime thus simultaneously includes the colonial subject in a system of norms 

considered to be universally valid above and beyond sovereign boundaries, and at the same time, 

define her as the figure contravening the same law. The early modern law of nations as well as 

contemporary international law may well be conceived of as products of Western power and 

political sensibility that developed through the rule over non-Western societies.28 Even after 

decolonization and the universalization of sovereign equality, ‘crimes against humanity’ occur in 

practice mostly in Southern parts of the globe and are, again in practice, mostly remedied by 

mostly Northern military and judicial intervention.  

Studies of crimes against humanity that do not scale up to the notion of universal crime 

therefore end up locating the history of the norm not only in the twentieth century but also within 

Europe. In doing so, they exclude the global political challenges and normative sensibilities that 

animate the core idea of universal crime underpinning the contemporary concept. 

Thirdly, in terms of analysis, I neither focus on legal texts using the phrase ‘crimes 

against humanity’, nor do I normatively evaluate the concept. I instead locate this study within 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
protect innocents from it. But the American peoples could not hold the Spanish accountable for their own misdeeds. 
See Davide Rodogno, Against Massacre, pp. 24f 
28 If by ‘Western’ we understand the identity that emerged from the unequal relationships between European and 
non-European, or between Northern and Southern, peoples. 
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the discipline of political theory as opposed to the fields of legal studies or  philosophy. The 

notion of universal crime takes on an unusual aspect if considered in light of questions that 

political theorists ask. Jurists may inquire, for instance, about precedents, jurisdictional 

principles, legal procedure, and the legitimacy of legal norms. Political philosophers, for their 

part, may strive for conceptually consistent analyses cleansed of contradictions. Instead of 

formalizing axiomatic thought, political theorists analyze concepts as they structure texts in 

response to challenges of practical politics. In that vein, I outline the form of global justice 

claims that rely on the notion of universal crime. This outline encompasses the effects of the 

minimal normative recognition of the offender within a normative order and the governance of 

this recognition by a sovereign authority entitled to define and enforce the offense.  

Given this analytical perspective, I analyze texts within the political theory canon and 

other jurisprudential writings, specifically selected for a number of reasons. First, I have included 

thinkers who have discussed the legitimacy of violence in the unequal relations between 

European and non-European polities since the early modern period. Second, given the 

periodization that structures this project, I have also included those early modern/modern and 

contemporary political theorists who have developed different notions of universal crime in their 

texts. In some cases, such as Locke and Habermas, these selections were dictated by a desire to 

analyze the principle of universal criminality apart form universal rights. 

Regarding the nineteenth century, during which the language of universal crime largely 

disappears, I have selected the theorists Bentham and Mill and the international lawyer Lorimer 

because of the dominant stamp they left on the thought and politics of their time. They shaped 

the intellectual landscape of the long nineteenth century by distilling the parameters that then 

account for the absence of notions of universal crime in this period. These parameters include the 
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solidification of the national sovereign state and the privileging of sovereignty over universality 

in the jurisprudence of legal positivism, thus disabling the circulation of notions of universal 

crime  

The major contribution of this study is its isolation of the political productivity of 

universal criminality as a theoretically self-standing dimension of theoretical arguments about 

global justice. This study of the theoretical mobilization of notions of universal crime broadens 

the field of international political thought by examining the criminal paradigm in global justice 

claims.29 Recognizing the rapid proliferation of international criminal law in recent years as well 

as the intellectual history of the notion of universal crime, I criticize the common conflation of 

crimes against humanity with human rights violations by contemporary political theorists.30 

Failing to distinguish between the principles of rights and crime veils the distinct normative 

architecture attending theories that make global justice claims based on the notion of universal 

crime.  

Given that the notion of universal crime necessitates an understanding of ‘mankind’ or 

‘humanity’, this thesis is also in dialogue with studies that analyze humanity as an explicitly 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
29 See David Armitage, Foundations of Modern International Thought, Cambridge/UK: Cambridge University 
Press, 2013. Armitage examines the ‘international turn’ in the field of international history before discussing the 
international political thought of Hobbes, Locke, Burke, and Bentham. See also Theodore Christov, Before Anarchy: 
Hobbes and His Critics in Modern International Thought (Cambridge, UK: Cambridge University Press, 
forthcoming 2015). Christov analyzes how Hobbes, Pufendorf, and Vattel have engaged with questions pertaining 
the external relations between states. He further argues that the attribution of a theory of anarchy to Hobbes and his 
followers is the result of a de-historicized understanding of their theories that inadequately dominates contemporary 
international relations scholarship.  
30 See Richard Tuck, The Rights of War and Peace: Political Thought and the International Order from Grotius to 
Kant, Oxford/New York: Oxford University Press, 1999. Beginning his study in antiquity, Tuck shows how debates 
about the relations between political communities have been central to the ancient and modern political thought, 
particularly in the work of Hobbes, Grotius, Locke, Rousseau, and Kant. Tuck argues more specifically that the 
liberal idea of individual rights emerged from debates about the legitimacy of war and aggression in what he terms 
the humanist tradition of natural law in the early modern period.  
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political category.31 The argument further rejects Carl Schmitt’s assessment of humanity as an a-

political universal category.32 As detailed in chapter one, Schmitt’s analysis of ‘humanity’ is 

valid only in so far as he couples it to the principle of enmity. Once linked to the principle of 

criminality, humanity takes on a different political meaning that circumvents the absolute 

exclusion of the ‘enemy of humanity’ by minimally including the ‘criminal against humanity’ 

within the symbolic order of the law.  

This project further contributes to research on the relationship between the history of 

political thought and the politics of empire.33 Notions of universal crime surface in proto-liberal 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
31 See Samera Esmeir, Juridical Humanity: A Colonial History, Stanford: Stanford University Press, 2012. Esmeir 
shows how British legal reforms in colonial Egypt were intended to ‘humanize’ the Egyptian people. The British 
colonial administration abolished political, cultural, and economic practices that were considered ‘inhuman’ all the 
while their reforms were attended by violent and cruel measures themselves. See further Didier Fassin, 
Humanitarian Reason: A History of the Present, Berkeley/Los Angeles: University of California Press, 2012. Fassin 
casts humanitarianism as a mode of government that is animated by the equal moral concern for all human lives. 
Based on his ethnographic case studies of humanitarian actions in five different countries, however, Fassin discusses 
the ‘hierarchies of humanity’ by outlining the contradictions between the normative equality of all human lives and 
the necessity to constantly rank the worth of different human lives in practice. See also Ilana Feldman/Miriam 
Ticktin (eds) In the Name of Humanity: The Government of Threat and Care, Durham: Duke University Press, 2010. 
This volume discusses how actors in the fields of political security and environmental protection justify their actions 
by invoking the need to protect humanity from itself in cases of political upheaval and environmental disasters.   
32 The phrase ‘whoever says ‘humanity’, wants to cheat’, attributed to Proudhon continues to underpin criticisms of 
the political usages of humanity, as illustrating by Martti Koskenniemi’s scathing review of Ruti Teitel’s book 
Humanity’s Law. An analysis of the 1999 NATO intervention in Kosovo that well fits this phrase is Danilo Zolo In 
the Name of Humanity: War, Law and Global Order (London/New York: Continuum Press, 2002). What I find 
more productive than understanding the vocabulary of humanity as a mere smokescreen for realizing crude political 
interests and desires is to outline the contradictions that emerge between languages of justifications and the practices 
that they are designed to address. 
33 See Jennifer Pitts, A Turn to Empire: The Rise of Imperial Liberalism in Britain and France, Princeton: Princeton 
University Press, 2006; Sankar Muthu, Enlightenment Against Empire, Princeton: Princeton University Press, 2003; 
Uday Mehta, Liberalism and Empire. A Study in Nineteenth-Century British Liberal Thought (Chicago: Chicago 
University Press, 1999); Anthony Pagden, Lords of All the World. Ideologies of Empire in Spain, Britain and 
France c.1500-c.1800 (New Haven: Yale University Press, 1998); Pat Moloney, ‘Hobbes, Savagery, and 
International Anarchy’, American Political Science Review, Vol.105, No. 1, 2011, pp 189-204; James Tully, 
“Rediscovering America: The Two Treatises and Aboriginal Rights”, in James Tully, An Approach to Political 
Philosophy: Locke in Contexts (Cambridge: Cambridge University Press, 1993), Barbara Arneil, John Locke and 
America. The Defense of English Colonialism (Oxford: Oxford University Press, 1996). While Mehta argues that 
justifications of imperialism grow directly out of liberal principles such as rationality, progress, rule of law, and 
equal rights once such ideas are confronted with facts of cultural difference, Pitts chronicles the ‘imperial turn’ in 
liberal political thought that occurred no earlier than the mid-nineteenth century. Muthu, on the other hand, unearths 
strands of Enlightenment thought, which he portrays as distinctly non-imperial by way of their rejection of the 
uncultured ‘natural man’ as the ‘noble savage’. Following Tully’s original essay on Locke on English colonialism, 
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and liberal political thought during European attempts to negotiate claims of global justice 

involving non-European polities. Those claims invariably targeted non-European or non-Western 

forms of political violence as universal crimes and simultaneously entitled Western powers to 

coerce people in far away places for the sake of enforcing a putatively universal law. 

Consequently, I join other scholars in a discussion of the hierarchies and exclusions that interlace 

liberal claims about formal equality and the rule of law34, set against the context of empire and 

neo-imperialism.  

While this project resides in the field of political theory, it also draws on scholarship that 

examines international law in the context of imperial politics by locating international legal 

innovations in the contentious relationships between European and non-European polities.35 In 

this vein, the dissertation contributes to our understanding of the imperial history of international 

legal norms by arguing that the concept of universal crime emerges from normative conundrums 

that attend imperial and postcolonial encounters while it legitimizes, in practice, European 

interventions in non-European spaces. As such, this study bridges scholarship in the fields of 

international law and imperialism and critical approaches to international criminal law 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Moloney and Arneil detail how Hobbes’s and Locke’s knowledge about English colonialism in America shaped 
their respective political theories of the state of nature.  
 
34 See for instance Bhikhu Parekh, ‘Liberalism and Colonialism. A Critique of Locke and Mill’, in Jan Nederveen 
Pieterse/Bhikhu Parekh (eds) The Decolonization of Imagination. Culture, Knowledge and Power, London: Zed 
Books, 1995 
35 The by now classical study of the relationship between the history of international law and imperialism is Antony 
Anghie, Imperialism, Sovereignty, and the Making of International Law (Cambridge: Cambridge University Press, 
2005). Anghie’s study details how the principle of sovereignty, the Grundnorm of international law, was historically 
developed and refined by way of its denial to non-Western societies. Anghie therefore argues that the principle of 
sovereign equality is a myth that sustains the international legal discipline despite the empirical relations of 
colonialism and neo-imperialism that squarely contradict this principle. See also Martti Koskenniemi, The Gentle 
Civilizer of Nations. The Rise and Fall of International Law 1870–1960 (Cambridge: Cambridge University Press, 
2004). Koskenniemi there argues how the rise of a liberal sensibility amongst international lawyers in the nineteenth 
century was overwritten with a concern for the inequality of ‘civilizations’, which influenced international legal 
justifications of imperialism in that period. For a an analysis of the post-colonial inequalities sustained by 
contemporary international law in the field of development economics, see Sundhya Pahuja, Decolonising 
International Law: Development, Economic Growth and the Politics of Universality (Cambridge: Cambridge 
University Press, 2013). 
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(CAICL).36 Research in the field of CAICL remains largely presentist37 and focuses on legal 

texts and practices, while this study takes a historical perspective on how norms informing 

international law work in politico-theoretical texts. Finally, the focus on the political productivity 

of notions of universal crime speaks to scholarship within the critical legal studies tradition, 

which analyzes the ways in which law empowers, rather than limits, political authorities and how 

it provides justifications for violence, rather than reducing it.38  

V) Chapter Breakdown  

The thesis consists of four chapters. The first provides the core theoretical argument. The 

remaining three offer studies of three historical periods in the history of international political 

thought.  

The first chapter, titled ‘To Regain Some Kind of Human Equality’. A Political Theory of 

Crimes against Humanity, lays out the central argument of the thesis by detailing the politically 

productive aspects of the notion of universal crime as a foundation for a political theory of 

crimes against humanity. This chapter interprets international criminal law, and particularly its 

principle of individual criminal responsibility for mass atrocities, as an intellectual field that 

performs a double movement of de- and re-politicization. In doing so, I also critique arguments 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
36 See Christine Schwöbel, “The Comfort of International Criminal Law,” Law and Critique, Vol. 42 No. 2, 2013; 
Immi Tallgren, ‘The Sensibility and Sense of International Criminal Law’, European Journal of International Law, 
Vol. 13, No. 3, Tor Krever, ‘International Criminal Law: An Ideological Critique’, Leiden Journal of International 
Law, Vol. 26, No. 3, 2013 
37 For an study that includes historical perspectives, see Frederic Megret, “From 'Savages' to 'Unlawful Combatants': 
A Postcolonial Look at International Humanitarian Law's 'Other'”, in Anne Orford (ed) International Law and Its 
Other, (Cambridge: Cambridge University Press, 2006). 
38 See David Kennedy, The Dark Side of Virtue: Reassessing International Humanitarianism (Princeton: Princeton 
University Press, 2005); Costas Douzinas, Human Rights and Empire: The Political Philosophy of Cosmopolitanism 
(London/New York: Routledge, 2007). Noting how the vocabulary of human rights has become the dominant 
language of justifying military operations, Kennedy questions the remaining potential of human rights to serve as a 
critique of power. Douzinas detects in the mobilization of human rights for neo-imperial projects a solidification of 
unequal sovereign power and in the reliance on universal norms by Norther powers to justify their foreign policies 
the subjection of deviant political subjects under their punitive power.   
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that cast the application of law to politics as a moment of depoliticization.39 I agree with, and 

therefore present in detail, arguments that conceive of the principle of individual criminal 

responsibility under international law as a loss of politics. The law’s focus on individual agency 

insulates our understanding of mass violence from the systemic factors shaping the context of 

political violence and screens from view a range of actors and institutions that are part and parcel 

of the political environment in which mass violence can occur. This legal reductionism 

reinforces an impoverished and inaccurate understanding of the facilitating conditions of mass 

violence that emerge from the international and structural factors. However, contrary to the 

‘depoliticization argument’, I argue that legal institutions and norms must also be understood as 

political projects in their own right. In other words, rather than thinking about legalization as 

depoliticization, I ask what political relationships attend the application of the law.40  

To that end, I draw on observations by Hannah Arendt and Carl Schmitt, I address the 

modes of inclusion, agency, and authority emerging from international criminal law in general 

and from crimes against humanity in particular. Hannah Arendt’s observations on the normative 

standing of the criminal in The Origins of Totalitarianism and in Eichmann in Jerusalem 

provides the foundation for my argument on the universal yet minimal normative recognition of 

the offender against mankind. A discussion of Judith Butler’s remarks on the indefinitely 

detained terror suspect then buttresses my interpretation of the humanizing, inclusive yet 

subordinating function of the criminal law. I relate this integrating effect of the criminal law to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
39 Tor Krever, ‘Ideological Critique’, Paul W. Kahn, “Criminal and Enemy in the Political Imagination,” Yale Law 
Review, Vol. 99 No. 1, 2011 
40 I call these relationships ‘political’ rather than legal, because the application of the law concerns particular events 
and particular actors that address an empirical world distinct from the general, abstract form of the law itself. 
International Criminal Law in and of itself may be a legal project, but its empowerment of the Security Council, and 
not, for instance, the General Assembly, is a political element in the law. Further, the fact that the Rome Statute 
neither ruled out nor authorized the self-submission of member states of their countries to the court may have been a 
legal gap. The fact that only African states, or more precisely their elites have submitted their own ‘situations’ to the 
court is a political circumstance emerging from the law.  
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the political meaning of humanity by distinguishing the criminal against humanity from 

Schmitt’s enemy of humanity. As opposed to Schmitt’s inhuman outlaw, the criminal against 

humanity remains a legally legible figure integrated in the symbolic order of the law. Schmitt’s 

conception of humanity therefore remains useful only insofar as it is tied to the principle of 

enmity and is countered by the nexus between humanity and criminality. 

Expanding upon this analysis of the integrating effect of the principle of criminality, I 

compare the patterns of legal agency that emerge from civil law (or rights) and criminal law (or 

criminality) in order to understand the role of hierarchy and authority in the latter. Rights and 

crime, respectively, empower different actors and entitle different authorities to wield the law 

over human beings. While rights enable individuals to wield the law against authorities, the 

structure of the criminal law is such that only designated authorities can initiate proceedings on 

behalf of or in the name of a larger community – in the case of universal crime, in the name of 

mankind or humanity. This inquiry yields a depiction of the notion of universal crime as 

engendering a hierarchically structured normative field that then provides a universal, yet 

minimal integration into a global legal order.  

The second chapter, An Offense against the Whole Human Species’ – John Locke’s 

Theory of Universal Crime in the Context of Early Modern Colonialism,  analyzes John Locke’s 

Second Treatise of Government, in which he formulates the notion of universal crime as an 

‘offense against the whole human species’. I focus on the global setting of Locke’s theory of the 

state of nature as he addresses the relations between political communities in the context of 

English colonialism in North America, particularly the aspects of inclusion and authority that 

emerge from Locke’s notion of universal crime. Locke could identify the figure of the universal 

criminal with the Native American precisely because he considered them both to be subjects 
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included in the symbolic order of the natural law. Casting the Native American as the ‘offender 

against the whole human species’ solved two puzzles as Locke and his contemporaries debated 

the legitimacy of the European colonial project in the Americas. The first puzzle was whether the 

natural law was universally valid or whether it derived its validity from the actual consent of 

those societies on which it was considered binding. Only the former understanding of the natural 

law included the Native Americans in its purview, since it did not require that their societies had 

participated in the formation of or consented to the natural law. The latter view would thus have 

excluded Native American societies from the natural law, and, therefore, would have denied its 

universal validity. The recognition of Native Americans as equal subjects under a universally 

valid natural law, however, required a novel justification of their colonial subjection within this 

universal normative framework. Casting the Native American as the universal offender against 

mankind, therefore, rendered her the least desirable figure within the law, yet still recognized her 

within it. The forfeiture of formally equal entitlements by way of violating the law of nature 

squared the circle of affirming the universality of the natural law and subjecting indigenous 

peoples to a punitive authority.  

Locke’s justification for the authority to punish offender against the natural law offers a 

key insight into the relationship between ‘humanity’ and ‘sovereignty’ that has been overlooked 

by contemporary cosmopolitan theorists. The latter have usually placed universal norms above 

the particularist institution of state sovereignty. While Locke proposed that an ‘offense against 

the whole human species’ may be punished by any member of humanity in the state of nature, 

the perils of this entitlement quickly reduce the state of nature to a state of war. In response, 

Locke proposed the monopolization of punitive power in sovereign government, founded via the 
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social contract.41 His argument demonstrates how the enforcement of universal norms by outside 

actors (in Locke’s case, the colonial actors) facilitates the solidification of sovereign authority.42 

This insight illuminates not only how the enforcement of universal norms necessarily introduces 

a measure of hierarchy and subordination into political relationships, but also how ‘humanity’ 

norms interact with sovereignty via their enforcement.43 The currently common cosmopolitan 

claim that universal norms have the potential to tame sovereign authority, therefore, assumes a 

zero-sum game between ‘humanity’ and ‘sovereignty’ that is undermined by the sovereignty-

effects of enforcing universal norms.   

The third chapter, titled ‘The Conscience of the Civilized World’ – Sovereignty and 

Civilization versus ‘Humanity’ in the Nineteenth Century, engages the question of why notions 

of ‘humanity’, and, accordingly, the concept of universal crime, became dormant during the long 

nineteenth century, despite the fact that European colonialism peaked during this period. This 

chapter enhances the historical aspect of the overall argument. I attribute the relative silence with 

respect to humanity and universal crime in justifications of European colonialism during the long 

nineteenth century to two developments, namely the institutional solidification of the sovereign, 

territorial nation-state and the growing influence of legal positivism in international law. I 

contend that the vocabulary of universal crime and its attending logic recedes in periods when 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
41 Locke substantiates his notion of universal crime with the failure to establish private property in land, based on his 
argument that God gave the earth to the entirety of mankind with the imperative to enclose it for the benefit of 
mankind. His argument for the founding of the commonwealth as the safeguarding for property rights thus runs 
parallel to his argument on the infeasibility of universal jurisdiction in the state of nature and the consequent 
monopolization of punitive power in the sovereign executive.  
42 For the sake of accuracy, I should add that Locke’s argument for the foundation of sovereign rule as the remedy 
for the state of nature turned a state of war due to the vicissitudes of the universal authority to punish is ultimately an 
epistemological one. Locke argues that the introduction of money in the state of nature renders impossible the 
gauging of proportional punishment due to the abstraction of landed property, or lack thereof, into the abstract value 
of money. This detail, however, pivots on the subject matter of the Second Treaty and does not impact the structure 
of the argument on sovereignty as the remedy for the pitfalls of the dispersed authority to punish universal crime.  
43 The International Criminal Court, for instance, strengthens state sovereignty in at least two ways. First, by way of 
leaving the primary jurisdiction for international crimes with the particular states, the Court allows states a leeway to 
prosecute such crimes according to domestic standards. Second, the principle of individual criminal responsibility 
also exculpates states and governments by leaving them out of the institutional chain of law enforcement.   
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the (doctrinal) ambiguity surrounding state sovereignty is comparatively low and when global 

norms are considered to emerge from state consent. With the maturation of the sovereign state, 

both empirically within Europe and doctrinally within the jurisprudence of positivism, the 

sovereign/non-sovereign distinction provided the structuring principle that in times of heightened 

uncertainty about sovereignty is taken on by the universal value of ‘humanity’. As a parallel 

development, the predominance of legal positivism in the nineteenth century conceived of 

international law as emerging solely from state consent, thereby marginalizing arguments for the 

universal, non-consensual validity of certain norms. As a result, the scope of norms governing 

global politics contracted in this period, compared to the early modern law of nations because 

colonial territories and societies were by and large denied sovereign status and therefore fell 

outside the jurisdiction of international law.44   

On the other hand, notions of universal crime circulate more readily in political 

discourses in times in which the institution of sovereignty is plagued by heightened degrees of 

ambiguity. The universal norm of humanity then becomes an ordering principle of global 

politics. I examine this principle within the nineteenth century by discussing the vocabulary of 

humanity and justifications of humanitarian intervention with regard to Europe’s policies 

towards the Ottoman Empire. This contrasting case contributes to the overall argument in two 

ways. First, the sovereign autonomy of the Ottoman Empire was seen by Europeans as fractured 

and highly contested, as indicated by the capitulations45. Second, European forcible interventions 

in the Ottoman Empire were justified as necessary for saving fellow Christians from atrocities 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
44 The discourse of a hierarchy of separate civilizations, of ‘progress’ and ‘development, fortified by the rise of 
scientific racism and theories of polygenesis, contributed to undermining the vocabulary of a universal humanity in 
the nineteenth century.  
45 The capitulations were treaty agreements between the Ottoman Empire and European states that granted the latter 
special jurisdiction over Christian populations in the Empire. Ottoman sovereignty was therefore attenuated in the 
eyes of Europeans.  
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visited upon them by Muslims. As such, the justifications for European interference in the East 

drew on the language of ‘civilization’, casting massacres of Christians abroad as an offense 

against the ‘conscience of the civilized world’, rather than as crimes against humanity or 

mankind.  

The fourth chapter, Cosmopolitanism and Crimes Against Humanity: Dilemmas of 

Global Policing, grapples with the re-appearance of the notion of universal crime in the 

contemporary phrase ‘crimes against humanity’. Here, I focus on contemporary liberal 

cosmopolitan political theory, which almost invariably relies on the notion of crimes against 

humanity in discussing the legitimacy of military force in international relations. I argue that 

cosmopolitan justifications of military humanitarian intervention in terms of ‘global police 

action’ in response to crimes against humanity abroad reveals two aspects about contemporary 

liberal cosmopolitanism and the application of international criminal law to politics. First, the 

criminal law requires an authority acting on behalf of the community injured by the crime. This 

necessary hierarchy takes shape in the claims to a legitimate global executive authority that 

undergird the cosmopolitan terminology, lead a ‘police action’ to re-name military intervention.  

Similarly, such implicit claims to the legitimate hierarchy of political violence inhere the 

‘domestic analogy’ that structures liberal cosmopolitan theory as well as doctrines of 

international criminal law. The domestic analogy describes and analyzes international politics 

with the same terms as domestic politics. In other words, the international world is presented as a 

domestic and domesticated field of politics.46 Second, the re-casting of military intervention in 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
46 It is standard both in liberal cosmopolitan and in international criminal law scholarship to liken military 
interventions abroad to a police action arresting thieves or rapists. This metaphor, however, is drawn from the 
context of domestic politics under a sovereign government, a hierarchical structure that the international sphere 
lacks – and is designed to lack via the principle of sovereign equality. Furthermore, international criminal law 
borrows from principles of domestic criminal law and has primarily been developed by scholars of conventional 
criminal law. The Rome Statute of the International Criminal Court even inscribes the principle of sovereign 
inequality within international law itself, because it endows the United Nations Security Council with the authority 
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international relations as ‘global police action’ belies the necessary military violence required to 

enforce international criminal law.  

In particular, I turn to Jürgen Habermas’s cosmopolitan political theory and his 

arguments for the legitimacy of humanitarian intervention as ‘global police action’ in response to 

crimes against humanity. In this discussion, I critique the legalist understanding of law as distinct 

from those questions of political power and violence that animate Habermas’s cosmopolitan 

thought. Based on the presence or absence of crimes against humanity, Habermas draws a firm 

distinction between legitimate and illegitimate military interventions. While he defines the 

former as global law enforcement action, as in the case of NATO’s action in Kosovo, he 

denounces the latter as aggressive warfare, as in the case of the 2003 US military offensive in 

Iraq. This chapter dissects this distinction by arguing that both military operations contravened 

international law and entailed significant civilian casualties in their execution. While the strictly 

legal and empirical score card of both interventions shows significant similarities, Habermas’s 

legalist interpretation exculpates the former, because it was a response to crimes against 

humanity, and indicts the other as brute military force due to the absence of such crimes.  

When Habermas writes that international criminal law offers new potential for the 

‘domestication of world politics through law’, the term ‘domestication’ refers not only to the 

relationships of political hierarchy that attend the enforcement of this law, but also to the vision 

of law as the harbinger of peace, following Kelsen’s dictum of ‘world peace through world law’.  

As much as the likening of military intervention to police actions seeks to submerge the actual 

violence of such operations within claims to their legitimacy, enforcing international law is not 

equivalent to peaceful political action – but rather the opposite. Rather than creating an 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
to refer states to the jurisdiction of the Court who have not consented to it in the first place, which presents a break 
with regard to the principle of state consent as the basis of international treaty law.  
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encounter between law and violence, claims to the legitimacy of military intervention cast as 

police action in response to crimes against humanity rest on an economy of violence, privileging 

the righteousness of one form of military violence over the wrongfulness of another. As a result, 

liberal cosmopolitan political theorists fail to account for the bellicosity that is at the heart of 

their invocation of ‘global executive action’. Ultimately, liberal cosmopolitan political theory 

demonstrates, yet remains silent on, the mutual imbrication of ‘humanitarianism and 

militarism’47 and the co-constitution of humanity, law, and violence.  

In the conclusion, I recapitulate and discuss in detail the  

Finally, I offer three interpretive arguments regarding the tension between the 

universality of norms and the particularity of acts enforcing such norms.  

First, I suggest that, universal norms do not hold the monopoly in serving as justifications 

for violent political means. Although universal norms always depend on their enforcement 

against those who do not conform to them, normative universalisms are not the only source for 

justifying violence in global politics. Justifications of violence based on particularist values serve 

the same purposes.  I therefore do not mean to suggest that universal values are more violent than 

particularist ones or inevitably inspire violent action against dissenters. Second, I propose that, 

from a political perspective, we ought to understand the violence of the enforcing act as part of 

the abstract norm itself, rather than as a sphere entirely separate from normative theorizing itself. 

Third, I pose the question of how the vagaries of universal norms enforcement ought to influence 

our evaluative judgment of the norm itself.  

 

 
 
 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
47 See Noam Chomsky, Military Humanism: Lessons from Kosovo, New York: Pluto Press, 1999 



 

!
34!

Chapter One: 

‘To Regain Some Kind of Human Equality’. Towards a Political Theory of 
Universal Crime 

 

“Because of its pervasive, violent effects on human and political life, punishment is one of the important sites of 
politicization in any set of arrangements. Its rifts should not be sealed. These are spaces of politics, power, and 
resistance and they should be preserved, even aggravated  
for the sake of the remainders of politics.”48 

 
I) Introduction 

In May 2012, the Special Court for Sierra Leone sentenced the former president of 

Liberia Charles Taylor to fifty years in prison on several counts of war crimes. Taylor is the first 

former head of state sentenced to prison by an international tribunal since the Nuremberg Trials. 

Human Rights Watch heralded his conviction and sentence as a watershed for international 

justice. Before and during his trial, Taylor was detained in Britain and in the Netherlands. It is 

well-documented that Taylor is responsible for orchestrating exceptionally egregious violence 

against both combatants and civilians during Liberia’s history of civil war. It is also well-

documented that the trade in ‘blood diamonds’ and timber, likewise overseen by Taylor, fueled 

and funded the bloody conflicts that ravaged the country twice between 1989 and 2003. While 

Taylor sat behind bars in Scheveningen (the Netherlands) during his trial and is now imprisoned 

in Durham (UK), the streets of the Northern world remain dotted with shops displaying diamond 

jewelry. The question is, why does Human Rights Watch remain unconcerned about the 

contradiction of seeing a single black man in prison, while the diamond trade remains alive and 

well across a network of other actors?  

This example captures the possibilities and limits of international criminal law, what it 

highlights and what it overshadows. Taylor is incarcerated because international criminal law 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
48 Bonnie Honig, Political Theory and the Displacement of Politics, Ithaca: Cornell University Press, 1993, p. 146 
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can hold individual persons accountable for planning and executing certain policies of physical, 

bloody violence. Simultaneously, the economic and environmental conditions of civil wars 

remain unaddressed by the law. These conditions persist not simply by accident. They persist, 

because there is a market for their products, be it diamonds or timber, and because people have 

distinct interests in these markets. In this chapter, I will discuss the politics of international 

criminal law from two angles. First, I will offer a critique of the principle of individual criminal 

responsibility in light of the omissions and exclusions that enable international criminal law to 

function as it does. Second, I will detail the modes of inclusion, authority, and legal agency that 

characterize (international) criminal law in order to highlight the criminal as figure distinct from 

the enemy, and the conceptual field in which this figure is embedded. 

Palestine’s recent accession to the Rome Statute of the International Criminal Court 

demonstrates that the ideological and political appeal of international criminal law persists. Yet, 

sixty-six years after Nuremberg, the project of international criminal justice has come under 

criticism. Charges of neo-imperialism, for example, have been leveled against the International 

Criminal Court, largely coming from African societies. At the same time, the scholarly critique 

of international criminal law is just beginning to congeal into a distinct field of research.49 

Questions about the theoretical and political significance of international criminal law will 

therefore likely remain contentious for some time.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
49 See Schwöbel (ed), Critical Approaches as well as the Research Network of Critical Approaches to International 
Criminal Law under http://www.caicl.net/. Voices criticizing the capacity of international criminal justice to pacify 
conflict have also emerged beyond the waves of intellectual fashion in academia. On February 5, 2014 Thabo Mbeki 
and Mahmood Mamdani published an op-ed in The New York Times entitled ‘Courts Can’t End Civil Wars’. In the 
article, Mbeki and Mamdani argue that political conflicts require political, and not legal solutions. See 
http://www.nytimes.com/2014/02/06/opinion/courts-cant-end-civil-wars.html?_r=0. 
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Since the 1990s, we have been observing the proliferation of international criminal law as 

it tightened its relationship to the jus ad bellum50 and increasingly replaced human rights law.51 

Crimes against humanity, the most broadly applicable of the four crimes codified under 

international criminal law52, has developed into a political vernacular mobilized discursively by 

activists, diplomats, and the United Nations in contexts far from courtrooms and the legal 

pronouncements and has been deployed to denounce systematic atrocities against civilians and to 

legitimate humanitarian military intervention.  

As the concept of crimes against humanity has increasingly enabled political actors to 

flag issues of violence and legitimacy in international politics, the term has come to signify the 

crossing of a red line into absolutely prohibited behavior. Yet, while we may agree that crimes 

against humanity rightly prohibit utterly abominable forms of violence, the ease with which the 

term circulates in contemporary debates also provokes the question for its politically productive 

effects. If we consider norms less as abstract formulas the application of which helps solve 

political problems and more as indicators of a normative vision of politics, the question becomes 

what kind of imagination of global justice the term crimes against humanity entails, rather than 

what it prohibits. From that perspective, a theoretical inquiry into the politically productive 

aspects of the concept of crimes against humanity seems warranted.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
50 In its resolutions addressing the situation in Libya in 2011, the United Nations Security Council for the first time 
referred a non-international conflict to the International Criminal Court (ICC) before it authorized international 
intervention. Interpreting the fact that the military intervention was conducted under the eye of the Court, Jeremy 
Rabkin terms NATO’s engagement in Libya the ‘first cosmopolitan war’ (available at 
http://www.fpri.org/enotes/201105.rabkin.libya.html). Greg Shupak notes that commentators thought tht the 
intervention indicated NATO’s potential as a “global constabulary for the enforcement of human rights”. 
https://www.jacobinmag.com/2013/09/libya-and-its-contexts/. 
51 Christine Schwöbel, “The Comfort of International Criminal Law”, Law and Critique, Vol. 42 No. 2 (2013) 
52 Crimes against humanity, as opposed to war crimes, do not require the context of an armed conflict in order to be 
justiciable and can therefore occur during peacetime. Unlike the crime of genocide, crimes against humanity do not 
require any specific intent animating the criminal conduct. For the definition of these crimes, see the Rome Statute 
of the International Criminal Court at http://legal.un.org/icc/statute/romefra.htm. 
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In this dissertation, I analyze the notion of universal crime from the vantage point of 

political theory.53 Crimes against humanity and international criminal law have been studied in 

the fields of normative political philosophy and law, but the discipline of political theory has not 

focused upon the concept of crime beyond the context of the nation state.54 A theoretical 

examination of the concept of criminality in international politics does not duplicate studies of 

human rights in political theory because rights and crime each entail differently structured justice 

claims, each resting on distinct normative assumptions and (dis-)empowering a different set of 

actors.  

In this chapter, I discuss the modes of inclusion, legal agency, authority, and community 

that are specific to global justice claims framed in terms of international crime and punishment. 

Drawing on Arendt and Schmitt, I distill the political valence of international criminal law by 

distinguishing the concept of crime from the exception and the figure of the criminal from the 

enemy in order to accentuate the distinct modes of inclusion and authority attending the project 

of global criminal justice. In the course of this analysis, I discuss the change in meaning that the 

concept of humanity undergoes once it is linked to criminality rather than enmity. In order to 

further highlight the characteristic imaginations of global justice animated by crimes against 

humanity, I describe the differences between the concept of crime and the concept of rights. I 

then examine the relationship between the criminal law and political community, asking whether 

the term ‘crimes against humanity’ can engender an understanding of humanity as a political 

community. By identifying the political productivity of the concept of universal crime, this 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
53 As mentioned in the introduction, I use the term universal crime to refer to the idea that certain acts that both 
injure their actual victims just as much and offend mankind as a whole. This conceptual abstraction allows me to 
discuss a range of notions of universal crime, including those in circulation in the early modern period and the 
contemporary phrasing of universal crime, namely ‘crimes against humanity’. 
54 For an exception see Samuel Moyn, “Judith Shklar on the Philosophy of International Criminal Law”, 
International Criminal Law Review, Vol. 14 No. 4-5, 2012 
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discussion characterizes international criminal law as a hierarchically structured legal field 

providing a universal, yet minimal inclusion into the international legal order. 

To situate this discussion, I begin by detailing current critiques of international criminal 

law that grasp its empirically and ideologically depoliticizing effects.55 In light of these existing 

arguments, the following section (section II) suggests that the application of international 

criminal law to situations of mass atrocities is enabled by a double-movement of 

decontextualization and recontextualization. In order for the categories and principles of 

international criminal law to be applicable to cases of systematic political violence at all, the 

complex history of that violence must first be reinterpreted in legal categories. This 

reinterpretation proceeds through a lens that excludes a range of conditions and actors from the 

legally relevance; these actors and conditions are simply not visible anymore within the legal 

interpretation of the circumstances. I call this exclusion the ‘decontextualizing’ thrust of 

international criminal law, because it excludes the role of international institutions and economic, 

environmental, and structural causes of local political violence. The application of international 

criminal law then recontextualizes situations of mass violence in its own terms, the most 

important of which is the principle of individual criminal responsibility. It is this principle of 

individual responsibility under international law that has drawn the most criticism as a 

depoliticizing force in international law and, thus, as a ‘loss’ of politics.  

While one may easily understand the ‘recontextualization’ of mass atrocities in the terms 

set by international law as a mode of political productivity in and of itself, this view does not 

illuminate the broader political imagination of global justice that underpins international criminal 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
55 These arguments are oftentimes intended to suggest ways in which international criminal law might be reformed 
so as to render its principles and categories more appropriate to the empirical circumstances giving rise to mass 
atrocities. Unlike that literature, the present study is not intended to provide concepts that could articulate a better, 
more effective international criminal law. 
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law. Accordingly, the remainder of this essay details my argument on the political productivity 

of international criminal law generally and crimes against humanity in particular.  

II) Contextualizing the Argument 

Political theory has engaged the many dilemmas attending the concept and politics of 

human rights. Questions of crime and punishment have been theoretically discussed, but remain 

situated in the context of domestic politics.56 As a result, political theorists, for the most part, 

have been silent on questions of international criminal law despite its proliferating practice and 

its implications.  While studies of crimes against humanity have appeared in the fields of 

international law 57  and normative political philosophy 58 , a theoretical perspective on the 

politically creative meaning of the concept is still wanting. Global justice claims referencing 

universal criminality have remained understudied in the field of political theory for two reasons. 

First, contemporary liberal cosmopolitan political theory almost invariably conflates the term 

crimes against humanity59 with violations of human rights. Because it conflates these two 

concepts, crimes against humanity is denied a distinct status. 60  Second, criticism of the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
56 See for instance Matt Matravers (ed) Punishment and Political Theory (Portland/OR: Hart Publishing, 1999). This 
volume discusses penological theories of consequentialism and retributivism in light of the liberalism and 
communitarianism debate. Andrew Dilts’s book Punishment and Inclusion: Race, Membership, and the Limits of 
American Liberalism (New York: Fordham University Press, 2014) offers a theorization of the phenomenon of 
American mass incarceration. For a treatment of global justice and punishment in international relations literature, 
see Andrew Lang, Punishment, Justice and International Relations (London/New York: Routledge, 2004).  
57 See Willem-Jan van der Wolf  (ed), Crimes against Humanity and International Criminal Law (The Hague: 
International Courts Association, 2011) and M. Cherif Bassiouni, Crimes against Humanity in International 
Criminal Law (The Hague, Boston: Kluwer Law International, 1999). 
58 David Luban, A Theory of Crimes against Humanity, Yale International Law Journal Vol. 29 (2004), pp. 85-167; 
Geoffrey Robertson, Crimes against Humanity: The Struggle for Global Justice (New York: New Press, 2000); 
Norman Geras, Crimes against Humanity. Birth of a Concept (Manchester/New York: Manchester University Press, 
2011); Larry May, Crimes against Humanity: A Normative Account (Cambridge, UK/New York: Cambridge 
University Press, 2005), Mark A. Drumbl, Atrocity, Punishment, and International Law (New York: Cambridge 
University Press, 2007). 
59 Contemporary cosmopolitan political theorists mobilize ‘crimes against humanity’ in two capacities: First, 
cosmopolitans present empirical developments in international criminal law as indicating the progressive realization 
of an incipient cosmopolitan world order. Second, they employ the term to normatively justify foreign military 
intervention in terms of ‘global police action’ conducted to stop crimes against humanity. 
60 In her Another Cosmopolitanism, Benhabib’s language is firmly situated within the paradigm of human rights, and 
yet she cites the recent flourishing of international criminal law as evidence of the contemporary reality of a 
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American-led ‘war on terror’ has invigorated Carl Schmitt’s disapproving perspective on the use 

of ‘humanity’. Most particularly, scholars have adopted Schmitt’s position that casting political 

interests in the mold of a normative universalism has detrimental effects, including the 

destabilization of international order and intensified violence in international affairs. Scholars 

recuperating Schmitt’s fear of infusing politics with universal norms has thus expelled 

‘humanity‘ from the conceptual toolkit of political and theoretical analysis.61  

Yet, a politico-theoretical analysis of crimes against humanity cannot be avoided by such 

interpretations of human rights claims or by Schmittian dismissals of normative universalisms as 

such, because arguments based on global criminality necessarily involve a distinct vision of 

global justice.  

To understand why this is so, we must recognize the political productivity of international 

criminal law and of the notion of universal crime is both distinct from and yet shares a some 

principles with arguments that criticize the depoliticization of violence involving situations of 

mass atrocities. Existing critiques of international criminal law consist of different arguments 

that target this feature of the law.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
cosmopolitan law (2006, p. 16, see also ibid., pp. 36, 74). Moreover, she refers to crimes against humanity as a 
demonstration of the now commonly recognized “rights of humanity in our person” (ibid.: 22, emphasis added). 
Benhabib therefore conflates rights and crime. For example, her enumeration of cosmopolitan norms that includes “ 
‘the right to universal hospitality’, ‘crimes against humanity’, ‘the right to have rights’” (ibid., p. 24, emphases 
added). Given that there is good reason to believe that international criminal law is “no longer complementing, 
rather increasingly supplanting international human rights law” (Schwöbel ‘Comfort’, p. 2), the politically relevant 
specificities of international criminal law vis-à-vis international human rights law demands attention.!
61!Proudhon’s phrase ‘whoever invokes humanity wants to cheat’ is not only mobilized by Schmitt (Concept of the 
Political, University of Chicago Press: Chicago, 1996, p. 54), but also by Koskenniemi in his review of Ruti Teitel’s 
Humanity’s Law, where he characterizes universals mobilized in politics as an ideological veneer on the particularity 
of political struggles and interests (Martti Koskenniemi, “Recent Books on Ethics and International Affairs,” Ethics 
and International Affairs, Vol. 26 No. 3, 2012). For Teitel’s response to Koskenniemi see Ruti Teitel, “Author’s 
Response to Martti Koskenniemi’s Review of ‘Humanity’s Law’,” Ethics and International Affairs, Vol. 27 No. 2 
(2013). The overall sensibility that humanity, or normative universals more broadly conceived, requires no further 
theoretical analysis than a summary dismissal is also reflected in the index of Samuel Moyn’s The Last Utopia. As 
Sheila Benhabib pointed out at the APSA annual meeting in 2012, an entry for ‘politics’ is entirely missing, 
seemingly being self-explanatory, while ‘antipolitics’ is referenced with ‘see morality’. The entry for ‘morality’ 
reads ‘of human rights as substitute for politics’. What emerges from the index is a perspective on human rights that 
is mutually exclusive with politics.!
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In general, the depoliticizing impact arises from the necessary selectivity with which the lawyers 

must sieve through complex histories in order to isolate those actors and select those incidents to 

which the law is applicable. The criminal law indicts a small number of individuals under the 

principle of individual criminal responsibility and relegates actors and processes beyond its 

purview, which contribute to the deterioration of social relations into violent conflict. Frederic 

Mégrét notes that international criminal law serves as a “powerful exculpatory device”, one that 

engages in “innocenting” as much as in accusing.62 As such, international criminal law removes 

from the public contention for justice a range of actors, institutions, and policies. As legal scholar 

Mark Drumbl notes, international criminal law 

conveniently or unwittingly swaddles the myriad structural factors that permitted that 
evil- doer to perpetrate evil on such a large scale to the point that those factors become 
masked. This results in the punishment of certain individuals but does not lead to the 
reform of criminogenic conditions.63 

 

Current arguments critical of international criminal law can be sorted into two categories, 

namely those which criticize the necessary empirical omissions that render international criminal 

proceedings sensible (‘innocenting’) and those which criticize the ideological effects of the core 

principles of international criminal law (‘masking’). Both critiques accept the founding principle 

of international criminal law that individuals can be held responsible under international law.  

 

III) Individual Criminal Responsibility and the ‘Masking’ of Politics  

The key feature of international criminal law is the principle of individual responsibility. 

International criminal law assigns priority to the methodological individualism underlying this 
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62 Frederic Megret, ‘International Criminal Justice: A Critical Research Agenda’, in Christine Schwöbel, Critical 
Approaches, 2014, pp. 32-34. 
63 Mark Drumbl, ‘Collective Violence and Individual Punishment: The Criminality of Mass Atrocity’, Northwestern 
Law Review, Vol. 99, No. 2, 2005, p. 600. 



 

!
42!

principle in certain instances. For example, the Rome Statute of the International Criminal Court 

empowers the United Nations Security Council to refer to the Court individuals of states who 

have not given sovereign consent to the Court. This particular constellation assigns prioritizes to 

the values underpinning the four international crimes over sovereign consent, thereby pointing to 

a moment of normative universalism in positive international criminal law.64 As I suggest in 

chapter four, these two aspects, a methodological individualism and a normative universalism, 

characterize contemporary liberal cosmopolitan theory as a kind of ‘political liberalism gone 

global’ (Honig) in that their combination provides the theoretical link between two very different 

fields: liberal political thought and international criminal law. This nexus also illuminates the 

fact that notions of universal crime circulate in liberal political thought as it engages with 

questions pertaining to global justice and international politics. Moreover, the practice of 

international criminal law, which was more or less moribund after the Nuremberg Trials for the 

duration of the Cold War, proliferated in the years after the end of the latter, which also 

coincided with the hegemony of liberalism as the political zeitgeist. 

Criticisms of political liberalism and its reliance on individual rights, for that reason, 

draw upon similar sources as criticisms of international criminal law and its principle of 

individual criminal responsibility. For example, scholars criticize the individualistic paradigm 

animating each theoretical framework for offering an impoverished and overly rigid 

representation of political questions. These criticisms invariably cite a reduction in or a loss of 

politics and a consequent depoliticization of public life as conflict is viewed through the lens of. 

In what follows, I review such criticisms in order to outline the landscape of contemporary 
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64 One may likewise argue that the principle of subsidiary jurisdiction of the International Criminal Court assigns 
normative priority of state sovereignty over individual responsibility under international law. If a state can credibly 
claim to be both willing and able to conduct trials at the national level, then the jurisdiction of the International 
Criminal Court must defer to the jurisdiction of the particular state.  
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understanding of international criminal law. Importantly, these critiques focus on what is lost or 

‘masked’ in the application of the principle of individual criminal responsibility, but do not, for 

the most part, acknowledge the productive aspects of this principle of and of international 

criminal law more generally. I conclude this chapter by offering my own analysis of the political 

productivity of international criminal law, and of crimes against humanity in particular, and 

attempt to go beyond the mere recognition of the loss of politics via legalization.  

I begin the discussion of existing criticisms of international criminal law with a brief 

review of criticisms of political liberalism and individual rights in order to strengthen the nexus 

between critiques of liberalism and critiques of international criminal law. Referencing Rawls’s 

A Theory of Justice in his essay ‘The Effect of Rights on Political Culture’, Martti Koskenniemi 

argues that “the liberal principle of the ‘priority of the right over the good’ results in a 

colonization of political culture by a technocratic language”.65 The vocabulary of individual 

rights, he continues, addresses only part of political life and “if allowed to colonize the whole, 

will have a detrimental effect on the concept of politics”.66 This is so because rights language “is 

based on an ideal of individual autonomy that perceives social conflict in terms of interpersonal 

relationships”.67  Koskenniemi thus concludes: 

[A]n abstract personhood and the conception of individual rights that goes  with it cannot 
address the sense of injustice that arises, for example, from structural (economic/social) 
causation or from the sense of belonging to an oppressed minority. […] posing the 
normative issue in terms of individual rights fails to grasp its social meaning.68 
 
Koskenniemi attributes the exclusion of ‘structural’ causes of injustice to a concept of 

individual rights that is grafted onto ‘abstract personhood’. His critique of the vocabulary of 
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65 Martti Koskenniemi, ‘The Effect on Rights on Political Culture’, Philip Alston (ed) The EU and Human Rights 
(Oxford: Oxford University Press, 1999), p. 99 
66 ibid., p. 100 
67 ibid., p. 102 
68 ibid., p. 104 
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rights addresses liberal political theory for two resaons: it takes aim at liberal thinkers such as 

Rawls and Raz and it takes its cue from Marx’s criticism of equal individual rights. In On the 

Jewish Question, Marx criticizes the ‘rights of the citizen’ as a formal, empty political equality 

falsely distinguished from the unequal relationships in civil society as the sphere of economic 

activity. The emancipation of ‘political man’ via the ‘rights of the citizen’ conceives her as an 

“abstract, artificial man” and an “allegorical moral person” that has no empirical instantiation.69  

The distinction between ‘the rights of the citizen’ and the ‘rights of man’, for Marx, 

coheres with the emancipation of civil society as the space of bourgeois economic activity from 

politics. While the ‘rights of the citizen’ address the relationship between citizens and the state, 

the ‘rights of man’ address humans in their economic relationships. In these ‘rights of man’ Marx 

detects nothing but the rights of ‘egoistic man’ embroiled in the pursuit of profit. Both the ‘rights 

of the citizen’ as well as ‘the rights of man’ fail to capture man’s species being as a life in 

community with other human beings. The ‘rights of the citizen’, for example, cast human life in 

terms of formal, yet vacuous political equality that are unable to address the exploitation and 

inequalities marking economic life. The rights of man, for their part, simply enshrine the liberties 

required for a bourgeois economy. In both spheres, then, humans remain separated, alienated 

from one another.   

Marx’s criticism of liberal notions of rights must be reworked a little in order to speak 

more clearly to the problems posed in this chapter. Two points are particularly important with 

regard to a critique of individual human rights that sheds light on contemporary criticisms of 

individual criminal responsibility under international law as an expression of a methodological 

individualism that is unfit to capture structural causes of systematic and massive human rights 
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69 Karl Marx, ‘On the Jewish Question’, in Richard Tucker (ed) The Marx-Engels Reader, London: Norton, 1978, p. 
46 
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abuses. First, while Marx recognized the equalities enshrined in political and civil human rights 

screen from view the inequalities and exploitative relationships that emerge from capitalist 

economic activity, we must extend his critique to international politics via international 

institutions and international law. Second, even economic human rights, as long as they do not 

work to counter the structural inequalities that characterize global capitalism, they solidify and 

legitimate these inequalities.   

Koskenniemi’s critique alingns with Marx in as much as he argues that the language of 

rights cannot adequately identify forms of injustice that are not reducible to interpersonal 

relationships or causes of violence that supersede individual action. Because the methodological 

individualism of rights and criminal responsibility restricts  our ability to recognize the true 

sources of political conflict, it registers as a loss for understanding the complex causes of mass 

violence. Koskenniemi’s argument thus captures one aspect of the impoverished understanding 

law provides on political conflict. His analysis parallels much of contemporary criticism of the 

principle of individual criminal responsibility under international law, in particular the 

conceptual and empirical masking of the systemic causes of mass atrocities criminalized under 

international law.  

From this perspective, contemporary criticisms of international criminal law fall into two 

groups. In the first, legal scholars focused upon the inadequacies of individual criminal 

responsibility for mass violence within legal theory. These would seek to remedy these 

shortcomings by drawing upon and constructing more complex theories of collective criminal 

responsibility. The second group cites the real world structures that facilitate the occurrence of 

mass violence, thus encompassing individual actions in systemic institutional relations. Veiled 

by the principle of individual criminal responsibility under international law, these structural 
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causes fall into two categories, namely economic relations between nations and between nations 

and international institutions, at times tied to environmental degradation, and the foreign policies 

of former colonizing states abroad. Focusing on the global and international forces that throw 

into question the empirical adequacy and normative appropriateness of individual criminal 

responsibility for mass atrocities, recognition of these causes challenge our understanding of 

international crimes as merely arising in the domestic space of a nation-state, because they 

outline the fluidity between the domestic and the international. This challenge raises the question 

of whether it is at all tenable to speak of mass atrocities as a ‘domestic’ phenomenon solely 

related to local conflicts.70  

Both critiques bring out into the open what the principle of individual criminal 

responsibility screens from view. However, the political productivity of international criminal 

law is only minimally addressed in this literature. I discuss this scholarship in order to 

contextualize and distinguish my argument on the political productivity of international criminal 

law. I close this section with a note on the ‘comforts’ provided by individual criminal 

responsibility and its role in affirming and stabilizing the current global economic and political 

order.  

III.1) Legal Theories of Collective Criminal Responsibility 

As Kirsten Ainley’s observes, “the unprecedented individualization, legalization, and 

criminalization of responsibility in international relations” during the twentieth century “has not 

been without problems”. 71  Those who criticize the international triad of legalization-
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70 International crimes, unlike transnational crimes, need not involve actions traversing the boundaries of states. 
International crimes can perfectly well occur in the domestic space of a single state. What makes them 
‘international’ crimes is simply their prohibition under international law. The trafficking of narcotics or human 
beings, for instance, is a transnational crime, because the empirical phenomenon criminalized here involves the 
crossing of several national boundaries. Ethnic cleansing or genocide, on the other hand can occur entirely within a 
single country, or parts thereof. 
71 Ainley, ‘Excesses of Responsibility’, Ethics and International Affairs, 2011, pp. 406, 407.  
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individualization-criminalization seek to broaden the principle of individual criminal 

responsibility so that it encompasses principles of collective criminal responsibility and are 

perhaps the least ‘critical’ of international criminal law as a global justice project. The spirit of 

their arguments is reformist in that they remain attached to liberal legalism and remain faithful to 

the idea that rule following produces just outcomes if only the rules are sufficiently well 

designed.72 Their dissatisfaction with the principle of individual criminal responsibility stems 

from the misalignment between the principle of individual responsibility and the ‘macro-

criminality’ it addresses.73 For instance, Mark Drumbl notes how “liberalism’s construction of 

the individual as the central unit of action” is at odds with the “extraordinary criminality” that 

international criminal law is designed to redress.74  

Attempts to address the shortcomings of individual criminal responsibility amongst legal 

theorists are largely framed within the sociological circumstances of mass atrocities. In the 

broadest sense, these arguments note that groups and organizations invariably stand behind those 

individuals finally held responsible, arguing that the principle of individual criminal 

responsibility screens from view the “complexity of the organizational structure at the origin” of 

mass atrocities.75 Proposing that organized groups also be held responsible under international 

criminal law, Militello points to Article 25(3) of the Rome Statute and its stipulations for layered 

forms of criminal responsibility, such as joint criminal enterprise, complicity, aiding and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
72 See Christine Schwöbel, ‘Critical Approaches to International Criminal Law. An Introduction’, in Christine 
Schwöbel (ed) Critical Approaches, p. 18 
73 Vincenzo Militello takes the term macro-criminality from Herbert Jäger’s book Makrokriminalität. Studien zur 
Kriminologie kollektiver Gewalt, Frankfurt am Main: Suhrkamp Verlag, 1989. See Militello, ‘The Personal Nature 
of Individual Criminal Responsibility and the ICC Statute’, Journal of International Criminal Justice, Vol. 5, 2007, 
p. 944 
74 Mark Drumbl, ‘Individual Punishment’, p. 541f 
75 Militello, ‘The Personal Nature’, p. 944 



 

!
48!

abetting, incitement, and command responsibility.76 He then contends that the ‘personal’ nature 

of responsibility inscribed in the Rome Statute is not limited to the personhood of individuals, 

but extends also to groups and organizations. Holding organized groups accountable, he 

suggests, offers a middle ground between the respective limits of individual criminal 

responsibility and state responsibility under international law.  

Legal scholar Mark Drumbl takes a similar approach while noting that international 

criminal law has not developed either its own penology or a distinct victimology and, as a result, 

its categories are both incoherent and contradictory. 77 While he acknowledges the progress that 

international law scholarship has made in developing different concepts of collective 

responsibility, Drumbl nonetheless suggests a “radical restructuring” that would involve a move 

beyond the practices of trials and incarceration as a legal response to mass atrocities.78 He 

maintains that adding to the principle of individual criminal responsibility and its 

institutionalized practices would enable international law to address ‘collective responsibility’, a 

category he envisions as standing between collective innocence and collective guilt.79 This 

radical refromf would achieve its purpose by “disgorging the benefits of group violence, 

compelling community service, redistributing wealth, lustration, [and] subjecting conflict groups 

to international administration”.80  

International relations theorist Kirsten Ainley’s book manuscript ‘Beyond Individualism: 

Agency and Responsibility in International Relations’81 also discusses the question of the 
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76 ibid., pp. 946f. For example, if we consider the criminal responsibility of military or civilian leaders, we ought to 
remember that they operate within a structure of the army or a party organization.  
77 Drumbl, ‘Collective Violence’, p. 576 
78 ibid. 
79 Criminal law theorist George Fletcher has held that collective guilt can be an appropriate response to mass 
violence. See George Fletcher, ‘The Storrs Lectures: Liberals and Romantics at War: The Problem of Collective 
Guilt’, Yale Law Journal 111, at 1499, 2002. 
80 Drumbl, ‘Collective Violence’, p. 576 
81 unpublished manuscript 
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responsibility of groups as opposed to individuals. Against the liberal conception of agency as a 

property inherent to individuals82, Ainley develops a ‘social practice model of responsibility’ that 

considers agency, and thereby responsibility, as an inter-subjective property that is embedded in 

collective processes of discourse and mutual recognition. As such, she argues, responsibility is 

lodged in formal groups, such as international organizations or corporations, and informal 

collectives, such as ethnic groups and the ‘international community’.83 Even though Ainley 

deeply grounds her account of collective responsibility in social theory and legal philosophy, she 

does not develop a perspective that is sensitive to the hierarchical power structures that span the 

globe and that set the conditions of mass violence in the first place. Although his theoretical 

account of collective responsibility, unlike Ainely’s, remains confined within legal theory, Mark 

Drumbl closes his study on a note that captures the argumentative spirit that I deem to be key 

within contemporary critical approaches of international criminal law. His critique of individual 

responsibility for international crimes is worth quoting at length, as it prepares the discussion to 

follow below.  

 
If the ICC only blames a handful of people for violence perpetrated by masses of people, 
it will propagate a myth that, although assuaging and convenient, essentially is a fallacy. 
This myth, implemented through judicial reductionism, absolves the role of international 
agencies, transnational economic dynamics, and the foreign policies of states in creating 
environments conducive to violence. […] This is problematic insofar as it erases any 
involvement of the “civilized” world, whether actual or historical, in the violations. It 
may be terribly convenient to place blame for mass violence on selected evildoers, 
instead of offering a fuller explication of the myriad political, economic, historical, and 
colonial factors that facilitate the violence. But in the end, this offers little more than a 
very partial print of justice. After all, Milosevic, Hussein, and Pol Pot are products of 
deeply globalized forces, including acts and omissions of international agents. […] When 
international criminal law leaves these acts and omissions untouched, it fails to apportion 
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82 Ainley, ‘Beyond Individualism’, p. 55 
83 Towards the end of the manuscript, Ainley discusses corporate social responsibility as an illustration of the social 
connection model.  
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blame in a manner representative of responsibility. Rather, blame is placed squarely on 
the final stage of the continuum of violence, namely those most evidently responsible.84 

 

In a similar vein, Frederic Megret contends that international criminal law is a “powerful 

exculpatory device”.85 Megret argues that the definition of the four core international crimes86 

reflects certain biases about what is most harmful for human societies. By only criminalizing 

some types of violence, others are removed from the scope of international criminal justice. As 

examples for such ‘exculpated’ violence, Megret names “crimes associated with economic 

globalization, such as human trafficking, slavery, and environmental crimes”.87 While we may 

easily recognize human trafficking and contemporary forms of slavery as manifestly wrongful 

acts in appropriately excluded from international criminal law, a different question arises with 

regard to the practices of international institutions that fall beyond the appearance of any kind of 

criminality. In what follows, I discuss arguments criticizing the limitations of international 

criminal law in light of international involvement in domestic settings plagued by large-scale 

violence and international crimes.  

III.2) Individual Criminal Responsibility and International Interventions – 

Questioning the ‘Domestic’ 

International criminal law assigns individual responsibility for acts of violence that occur 

within the domestic territory of nation-states and that pivot on categories of local identities. 

Section (h) of Article 7 of the Rome Statute defines as one of the crimes against humanity the 

“[p]ersecution against any identifiable group or collectivity on political, racial, national, ethnic, 

cultural, religious, gender […], or other grounds that are universally recognized as impermissible 
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84 Drumbl, ‘Collective Violence’, p. 588 
85 Frederic Megret, ‘International Criminal Justice’, p. 32 
86 These four crimes are genocide, crimes against humanity, war crimes, and the crime of aggressive warfare.  
87 ibid., p. 41 
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under international law”.88 Similarly, Article 6 of the Rome Statute defines as genocide acts 

“committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious 

group”. International criminal law’s protection of groups defined by nationality, ethnicity, race, 

and culture directs the gaze to domestic politics as the context of mass violence. This 

contextualization of mass atrocities enables a distinction between domestic politics as a field of 

violence and chaos and the international legal system as a source of order and peace. This 

distinction, however, also depends on a prior decontextualization of social conflict that 

disconnects our understanding of domestic politics from both the influences by international 

institutions, themselves governed by international law, and those foreign policies of other states 

that create the conditions for the local escalation of political violence.  

As a substitute for global causes, international criminal law represents violence in 

domestic politics as the result of irrational prejudices and ancient hatreds, hailing from pre-

modern grievances that motivate the perpetrators to commit atrocities. The application of 

international law to what are commonly considered ‘ethnic conflicts’, such as in the cases of the 

ad hoc international criminal tribunals for Rwanda and the former Yugoslavia, gives rise to 

several more dichotomies, which depict the encounter between local mass violence and 

international criminal law as the antithesis between the domestic and the international, between 

chaos and law, and between war and peace. This relationship implied by the wording of the 

definition of crimes against humanity and genocide adds legitimacy to the encounter between 

individual, domestic defendants and foreign judges in an international trial. Presenting crimes 

against humanity and genocide as forms of local violence renders the principle of individual 

criminal responsibility more credible because, on the face of things, the connection between 

‘local events’ and ‘individual agency’ seems much stronger than between, say, the global credit 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
88 available under http://legal.un.org/icc/statute/romefra.htm 
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market and individual agency. The dichotomies underpinning international criminal law also 

strengthen the authority of foreign judges administering international law over local actors, since 

they administer a set of rules stemming from the international realm. This realm, far removed 

from the actual locus of violence, thereby promises impartiality and a source for a renewed, 

peaceful domestic order.  

The very possibility of understanding international criminal trials in this way, however, is 

provided by the simultaneous process of de-contextualization and re-contextualization described 

above. The law, in order to be applicable at all, requires that empirical facts be read through its 

own categories and thereby necessitates a certain selectivity with regard to how those empirical 

facts are recognized. The principle of individual criminal responsibility dictates that individuals 

from the domestic sphere are singled out to stand for trial. Moreover, the definition of the crimes 

requires interpreting political violence through the lenses of race or ethnicity. These principles 

and categories, however, are abstractions from the broader political and international context that 

influence the commission of mass atrocities. This distortion re-contextualizes events in terms of 

individual criminal responsibility that depends on a prior de-contextualization that isolates them 

from their international background. In what follows, I illustrate this decontextualization that 

inheres both the principle of individual criminal responsibility and the understanding of 

international crimes as domestic phenomena by detailing elements of the international context of 

the past mass atrocities in the Former Yugoslavia and in Rwanda. To discuss the international 

context of the former, I rely on studies that portray the influence of international financial 

institutions on the Yugoslav economy that arguable contributed to the political destabilization 

that facilitated the large-scale ethnic cleansing that the International Criminal Tribunal for the 

Former Yugoslavia was installed to redress. To lay out the international context of what came to 
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be called a genocide in Rwanda, I discuss the colonial and postcolonial influences on 

constructing and sustaining the ethnic identities and groups that later on became the fault line of 

the killing, for which the United Nations Security Council installed an International Criminal 

Tribunal as well. These two atrocities were subsequently the subject of international tribunals 

that prosecuted individuals without recognizing the international context that facilitated their 

actions.  

 The notion of the domestic, and by extension the empirical accuracy of individual 

criminal responsibility for mass atrocities, can also be questioned in light of international 

economic interventions that facilitate the conditions for violent political action. In his article 

‘International Criminal Law: An Ideological Critique’, Tor Krever juxtaposes the legal principle 

of individual criminal responsibility with the destabilizing influence of international financial 

institutions on the domestic politics of the former Yugoslavia. Arguing from a Marxian 

perspective,89 Krever contends that the limitations of individual criminal responsibility “risk 

naturalizing the structural and systemic sources of conflict and violence”90 by placing them 

beyond “the plane of political contestation”91 that is enabled by the criminal trial. The case study 

upon which Krever draws, detailed below, is the context of structural adjustment policies 
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89 Tor Krever, ‘International Criminal Law: An Ideological Critique’, Leiden Journal of International Law, Vol. 26, 
No. 3, 2013 
90 ibid., p. 702. 
91 ibid, 703. See also Immi Tallgren, ‘The Sensibility and Sense of International Criminal Law’, European Journal 
of International Law, Vol. 13, No. 3. Tallgren writes: “Perhaps [international criminal law’s] task is to naturalize, to 
exclude from the political battle, certain phenomena which are in fact the pre-conditions for the maintenance of the 
existing governance; by the North, by wealthy states, by wealthy individuals, by strong states, by strong individuals, 
by men, especially white men, and the so forth. By the decision that are made by states to include some acts within 
the jurisdiction of new institutions to try individuals, some other acts and responsibilities are excluded” (ibid., p. 
595).  
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administered by international financial institutions in the former Yugoslavia during the 1970s, 

1980s, and 1990s and the corrosion of political and social stability these policies induced.92  

Citing the reductionism inherent in the principle of individual criminal responsibility in 

the critical legal studies movement and in a Marxian critique of ideology, Krever argues that 

(international criminal) legal texts and practices stabilize and legitimize existing relationships of 

power. 93 The criminal trial, he suggests, reifies these relationships as the law marks as an 

anomaly those indicted under the law and thereby attributes a sense of normality other 

institutional practices. (International) criminal law’s privileging of individual responsibility is 

therefore unfit to account for the structural violence that attends international financial 

interventions into domestic economic politics. In light of the linkages between externally 

imposed economic adjustment and violent social conflict, claims to the appropriateness and 

efficiency of individual criminal responsibility screen from view the international, economic, and 
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92 As far as the argument about the empirical connection between economic liberalization, implemented by 
international financial institutions in domestic settings, and the commission of mass violence is concerned, see Anne 
Orford, ‘Locating the International: Military and Monetary Interventions after the Cold War’, Harvard Journal of 
International Law, Vol. 38, No. 2, 1997; Christoph Cramer, Violence in Developing Countries: War, Memory, 
Progress, Bloomington: Indiana University Press, 2006; Susan Woodward, Balkan Tragedy: Chaos and Dissolution 
After the Cold War, Washington DC: Brookings Institution Press, 1995; Naomi Klein, The Shock Doctrine. The Rise 
of Disaster Capitalism, London: Penguin Press, 2008; Amy Chua, World on Fire: How Exporting Free Market 
Democracy Breeds Ethnic Hatred and Global Instability, New York: Random House, 2003. Anne Orford’s article 
chronicles how the policies of economic liberalization, the constitutional reforms, and the reordering of federalist 
relations in the former Yugoslavia not only intensified economic insecurity and unemployment for Yugoslav 
citizens, but also how the weakened legitimacy and efficacy of the federal state and the redistribution of autonomy 
rights of the Yugoslav republics facilitated the resort to ethnic nationalism as an alternative source of community 
and security. Orford emphasizes that the responsibility for mass atrocities does indeed fall to local actors, but not to 
local actors alone considering the dominant role of international institutions in creating a politically unstable 
environment conducive to violent social conflict. Her account draws heavily on Susan Woodward’s. Christopher 
Cramer investigates the question of why there we are witness to such high levels of violence in developing 
countries, linking mass atrocities to globalized economic development. Amy Chua details how the introduction of 
free market economics and democracy spawns political violence in countries in which the affluent elite is composed 
of an ethnic minority. Naomi Klein details how large-scale human rights abuses in Latin America, such as the 
widespread use of torture and enforced disappearances, arose from the ‘shock therapy’ of speedy, externally 
administered, and whole-scale economic transformation. A related issue in this context is the enabling effects of 
resource competition and environmental degradation for genocidal violence. See Kamari Clarke, ‘Rethinking Africa 
through its Exclusions: The Politics of Naming Criminal Responsibility’, Anthropological Quarterly, Vol. 83, No. 3, 
2010 and Siba Grovogui, ‘What Exactly is a Crime Against Humanity?: The African Union, Universal Jurisdiction, 
and International Justice’, unpublished manuscript.  
93 Krever, ‘Ideological Critique’, p. 709 
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structural contributions to mass atrocities in domestic settings. Accordingly, “to insist on an 

accused’s individual responsibility is to disavow the structural violence of the modern globalized 

political economy”.94           

This analysis casts further doubt on the principle of individual criminal responsibility 

because it questions the very notion of the ‘domestic’ as the context of international crime. 

Recognition of the influence of international institutions, themselves products of and structured 

by international law, displaces the dichotomies distinguishing the domestic and the international 

as the respective realms of chaos and law, violence and peace.95 The domestic sphere of a state 

itself comes to be seen as conditioned by international legal interventions, which complicates the 

understanding of international crimes as phenomena hinging on local identities. In sum, the 

international economic involvement in Yugoslav domestic politics that question the very notion 

of the ‘domestic’ as the context of mass atrocities.  The influence of international financial and 

economic institutions on national politics is one dimension that is lost in the application of 

international criminal law to cases of exceptional violence in domestic politics.  

Finally, and along the same lines, the foreign policies of former colonial powers and their 

involvement in the ‘domestic’ politics of their former colonies likewise influences the conditions 

for mass atrocities while remaining beyond the scope of international criminal law and trials. 

Individual prosecutions veil the consequences of foreign policies by formerly colonizing 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
94 ibid., p. 719. See also Hilary Charlesworth, ‘International Law: A Discipline of Crisis’, Modern Law Review, Vol. 
65, No. 3, 2002. Charlesworth argues that international law’s focus on moments of extraordinary atrocities paints the 
everyday realities facilitated by international law as the normal, unproblematic state of affairs, which neglects the 
deprivations and insecurities they inflict on populations.  
95 This insight draws strongly on Orford, ‘Locating the International’. Orford argues that, based on the 
internationally administered financial interventions into Yugoslav domestic politics, the commonplace dichotomy 
between inaction and action that animates arguments for humanitarian intervention is untenable. Orford outlines 
how the equation of non-intervention by military means in response to mass atrocities with inaction is false, since 
such political violence is facilitated by a range of international interventions. 
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European states and that, like international economic interventions, shape domestic politics in 

ways that encourage the escalation of political violence. The focus on domestic politics as the 

forum of violent politics pivots on such apparently local criteria such as race or ethnicity de-

contextualizes and re-contextualizes of mass atrocities in a way that implicitly absolves former 

colonial powers of responsibility. As an example, I will now the discuss the colonial legacies that 

have contributed to the large-scale killing that ravaged Rwanda in 1994. 

As Mahmood Mamdani has pointed out, so-called African ‘genocide’ has been shaped by 

colonial interventions into domestic politics that cannot be relegated to a past long gone by.96 

The commonplace understanding of the categories that animated the violence between Hutus and 

Tutsis is that German and Belgian colonial rule promoted the construction of local identities 

along ethnic and racial lines in ways that facilitated the colonial domination of Rwandan 

society.97 German colonial rule in Rwanda began to favor the Tutsis based on European 

conceptions of racial superiority98 and consolidated their already superior social status by 

integrating them into the colonial administration. This practice laid the groundwork for 

consolidating what was formerly a fluid distinction between Hutus and Tutsis into a social 

separation that could be identified as different castes.99  The colonial racialization of Rwandan 
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96 Mahmood Mamdani, ‘The New Humanitarian Order’, The Nation, September 29, 2008, available at 
http://www.thenation.com/article/new-humanitarian-order?page=0,0 
97 See for instance the Human Rights Watch report on the Rwandan genocide, available at 
http://www.hrw.org/reports/1999/rwanda/Geno1-3-09.htm. 
98 Inspired by the dominance of scientific racism in late nineteenth century Europe, the German colonial subjection 
of Rwandans was structured by the ‘Hamitic hypothesis’, conceiving of the lighter-skinned, taller Tutsis as the 
descendants of Noah’s son, Ham, and theorizing their appearance as explaining the missing link between white- and 
black-skinned peoples. The German colonizers thus saw the Tutsis as outsiders with regard to the indigenous 
Rwandans, the Hutus, and thus more similar to themselves. See Mahmood Mamdani, When Victims Become Killers: 
Colonialism, Nativism, and the Genocide in Rwanda, Princeton: Princeton University Press, 2001, p. 85. 
99 Mamdani outlines how the precolonial distinction between Tutsis and Hutus meant that the former were “ in 
power, or near power” and the latter followers of those in power, i.e. masses subordinates to powerholders. This 
distinction allowed for a degree of social mobility between the two groups, which was vitiated when colonial rule 
reified the difference between Hutus and Tutsis into racial categories, thereby conceiving changing from one group 
to another as impossible. A cornerstone in the colonial solidification of the division between Hutus and Tutsis was 
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political hierarchies therefore laid the groundwork for the possibility of the genocide in the 

1990s. Mahmood Mamdani’s study on the origins of the identities that would later fuel Rwandan 

genocidal violence stands out in assessment of the Hutu/Tutsi distinction, because he provides a 

historical picture that conceives of it as a political distinction, rather than an ethnic or class 

difference, thereby debunking the understanding of the genocide as an ethnic or class conflict. 

Mamdani traces the identities of Hutus and Tutsis in the political development of the Rwandan 

state, which was fundamentally shaped by German and Belgian colonial rule.  

While the popular representation of the violence in Rwanda paints it as springing from 

‘ancient tribalism’100, the uncertainty about the precise nature of the distinction between Hutus 

and Tutsis endures in ways that complicate the application of international criminal law and 

therefore the principle of individual criminal responsibility. This ambiguity became acutely 

visible in the Akayesu case, one of the first genocide trials under international criminal law, 

adjudicated at the International Criminal Tribunal for Rwanda. In order to clarify whether the 

mass killings could be charged as genocide at all, the tribunal needed to identify the Tutsis as 

either a national, cultural, racial, or ‘ethnical’ group. The judges ruled out the first three 

categories and relied on perpetrators’ and victims’ testimony on their understanding of each 

other as ethnic groups to choose the fourth, all the while noting the colonial contribution to 

molding these distinctions.101 Casting the Hutus and Tutsis as ethnic groups transformed the 

killing of Tutsis into genocide, while the assault on and killing of moderate Hutus qualified as 

crime against humanity.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
the handing out of identity cards that included the categories of either Hutu or Tutsi under the Belgian 
administration. See Mamdani, Victims, p. 75. 
100 For a critique thereof and of legal imperative of ethnic neutrality in international trials, see José Alvarez, ‘Crimes 
of States/Crimes of Hate: Lessons from Rwanda’, The Yale Journal of International Law, Vo. 24, No. 3, 1999 
101 see Alexander Zahar/Goran Sluiter, “Genocide Law: An Education in Sentimentalism”, in Zahar/Sluiter (ed) 
International Criminal Law: A Critical Introduction, Oxford: Oxford University Press, 2007 



 

!
58!

The colonial origins of Tutsis and Hutus as racial or ethnic clearly undermine the 

understanding of international crimes, such as the crime of genocide, as occurring in a domestic 

context, for which local individuals can be meaningfully held accountable under international 

law. The crucial influence of (post-)colonial powers on creating the enabling conditions for the 

genocide are further evident in the Belgian and French foreign policies following Rwandan 

independence in 1962. Leading up to Rwanda’s decolonization, both Belgium and France shifted 

their sympathies to the Hutu majority. Despite evidence of governmental support of episodes of 

violence against Tutsis, France continued to extend military and financial support to the Hutu-

dominated Rwandan government between the 1970s and 1990s and as late as 1992, partially 

justified by invoking the military threat posed to the Hutu majority by the Rwandan Patriotic 

Front, the militarized Tutsi refugee group based in Uganda.102 Even after the 1994 killings, the 

French government continued to turn a blind eye on the atrocities and nourished diplomatic 

relations with some Rwandan officials involved in orchestrating the genocide.103 

Considering these instances of postcolonial involvements in ‘domestic’ Rwandan politics, 

the judicial reductionism of the principle of individual criminal responsibility comes into sharp 

relief. While the history and processes sketched above do not exculpate distinct Rwandan 

officials in organizing and executing the genocide, their indictment under international law 

‘innocents’ the international actors having created the enabling conditions for their crimes, who 

remain outside of the purview of the criminal law altogether.  In light of the discussion above, 

Tor Krever’s argument illuminates the stakes of the decontextualization and recontextualization 

that is at stake in the international legal representation of mass violence via the principle of 

individual criminal responsibility: 
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102 Alvarez, ‘Lessons from Rwanda’, p. 389 
103 ibid., p. 390 
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The trial reproduces society’s image of itself […]. In labelling particular conduct as 
deviant, the trial mobilizes censure and social sanction. But the criminalization of others’ 
conduct is also the validation of one’s own behaviour; approbation and affirmation are 
two sides of the same coin.104  

 

Makau Mutua takes a more critical stance on the ad hoc international criminal tribunals 

and suggests that their purpose is “to deflect responsibility or to assuage the consciences of states 

which were unwilling to take political and military measures to prevent or stop […] 

genocides”.105 Considered from this perspective, international criminal law denatures politics. 

The principle of individual criminal responsibility screens from view the international 

interventions and their violent effects that mold domestic politics into a ground fertile for mass 

violence to take root. Seen in this light, international criminal law becomes much less appealing 

as an innovative harbinger of peace and justice. What it provides could be named as a kind of 

‘comfort’ in an image of justice that relieves us of the challenge to restructure international 

politics more deeply. 

III.3) Comfort 

The appeal of international criminal legal norms and institutions resides in its successful 

translation of complex political contexts into the legal vocabulary of right and wrong, perpetrator 

and judge, of guilty and innocent. There is of course some truth in the statement by the 

International Military Tribunal at Nuremberg that “[c]rimes against International law are 

committed by men, not by abstract entities, and only by punishing individuals who commit such 

crimes can the provisions of International Law be enforced”.106 The principle of individual 

criminal responsibility may be one of the prime sources of the ‘comfort’ that international 
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104 Krever, ‘Ideological Critique’, p. 706 
105 Makau Mutua, ‘Never Again: Questioning the Yugoslav and Rwanda Tribunals’, Temple International and 
Comparative Law Journal, Vol. 11, No.1, 1997 
106 Judgment of the Nuremberg International Military Tribunal 1946, American Journal of International Law, Vol. 
41, No. 172. 
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criminal law harbors for those invested in the global justice project and for those called upon to 

advance it, not least because international criminal law enables the theatrical pursuit of singular 

evildoers in a public forum. 107  Questioning the preventive and retributive capacities of 

international criminal law, Immi Tallgren108 raises its comforting effects. Her argument is worth 

quoting at length: 

International Criminal Law carries this kind of a religious exercise of hope that is 
stronger than the desire to face everyday life. […] The ideology of a disciplined, 
mathematical structure of international criminal responsibility serves as a soothing 
strategy to measure the immeasurable. The seemingly unambiguous notions of innocence 
and guilt create consoling patterns of causality in the chaos of intertwined problems of 
social, political, and economic deprivation surrounding the violence. 109  

 

Makau Mutua adds to this perspective the inefficacy of the ad hoc tribunals, essentially 

characterizing them as lip service to save the face of the ‘international community’.110   

 

IV) Towards a Political Theory of Crimes against Humanity  

  So far, I have outlined the ideological and empirical aspects that the principle of 

individual responsibility in international criminal law ‘masks’ or screens from view. In this light, 

international criminal law may be charged with depoliticizing political violence. Recalling 

Schmitt’s note that the line between what is political and what is not political is itself a political 

distinction, one may also say that the politics of international criminal law consist in its 

depoliticizations. However, I suggest a different approach to the politics of international criminal 

law.  
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
107 See Schwöbel, ‘Comfort’. Christine’s article – see whether cited already 
108 Tallgren, ‘Sensibility’ 
109 ibid., p. 593f, emphases added. Tallgren continues: “Most of all, the strongly emphasized principle of equality 
before the law, such an inherent part of the dogmas of criminal justice, serves to masks the overall inequality in any 
society, among the societies, and in the ‘international community’ and in the actions carried out in its name. By 
focusing on individual criminal responsibility, criminal law reduces the complexity and scale of multiple 
responsibilities to a mere background” (p. 594).  
110 Mutua, ‘Never Again’, p. 178 
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By the politics of international criminal law I do not mean the diplomatic pressures of 

realpolitik and its instrumentalization of legal procedures. Neither do I locate the political 

valence of international criminal law in moments of ‘victor’s justice’111 nor in the ‘lawfare’ 

against the powers that be.112 The ‘politicization’ of the law or legal proceedings is usually 

deplored by legalist voices, understanding the term as a political distortion of what could other 

wise be a pure and proper application of the law as undisturbed rule following.  

In what follows, I detail my argument on the political productivity of the notion of 

universal crime and of international criminal law more broadly by discussing the distinct modes 

of inclusion, legal agency, authority, and community. I accentuate the political valence of 

international criminal law by distinguishing the concept of crime from the exception and the 

figure of the criminal from the enemy in order to outline the specific modalities of inclusion and 

authority that mark global criminal justice. In order to further highlight the characteristic 

imaginations of global justice animated by crimes against humanity, I detail the differences in 

legal agency attached to the concept of crime vis-à-vis the concept of rights. Finally, I examine 

the relationship between the criminal law and political community, asking whether the term 

‘crimes against humanity’ can contain claims to calling forth humanity as a political community. 

This inquiry yields a picture of international criminal law as a hierarchically structured legal field 

providing a universal, yet minimal inclusion into the international legal order. 

The first point to consider is the distinction between the enemy and the criminal as 

political figures. Schmitt’s argument on the violent effects of infusing political antagonism with 

normative universals dominates criticisms of invoking humanity in political contexts. Yet, I 

submit that his discussion of humanity stems primarily from his commitment to the principle of 
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111 Danilo Zolo, Victor’s Justice, New York: Verso, 2009 
112 see The Lawfare Project at http://www.thelawfareproject.org/ 
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enmity. It therefore conveys little about the theoretical nexus between humanity and criminality 

in an international context.113 If the ‘international community’ addresses a political actor 

perpetrating or condoning systematic atrocities against civilians as a criminal against humanity 

and not as an enemy of humanity, this actor appears as a figure recognized within a global 

normative order and thus as at least minimally integrated into the landscape of the law. The 

distinction between an enemy and a criminal on the global stage entails a difference in the 

normative imagination of the political context. Naming an actor a criminal against humanity 

highlights the situation as a matter of an international legal order and thus marks the person in 

question as a subject internal to that order. Since a crime presupposes the existence of a legal 

order that it violates, the criminal is a figure integrated into the very same order. Moreover, the 

criminal, unlike the enemy, has legally guaranteed rights. Crimes against humanity therefore not 

only claim humanity as the subject of a legal order, but also indicate the criminal against 

humanity as a member of humanity by virtue of being part of its legal order.  

For Schmitt, however, ‘humanity’ is a dangerous concept because it renders void the 

friend-enemy distinction, which he claims stabilizes international politics by pitting equals 

against equals in a non-normative antagonism. Schmitt considers enemies to relate to one another 

as formally equal opponents engaged in an existential struggle for self-preservation that they 

beyond any normativity. Enmity, for Schmitt, provides a principle for an international order 

based on concerns for stability, rather than justice, that he considers to limit interstate 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
113 In The Nomos of the Earth and in his writings on war, Schmitt offers discussions of the crime of aggression. 
While his insights there animate the present study, the do not speak to the analysis of ‘humanity’ as a political and 
legal category, which is at the forefront of my interpretation here. See Carl Schmitt, The Nomos of the Earth in the 
International Law of the Jus Publicum Europaeum, translated by G.L. Ulmen (New York: Telos Press, 2003) and 
Carl Schmitt, Writings on War, translated and edited by Timothy Nunan (Cambridge, UK/Malden, MA: Polity 
Press, 2011). 
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violence.114 His aversion to structuring international affairs with norms, and particularly his 

criticism of applying norms of criminality to international politics, stems from his understanding 

of normative universals as intensifying violent action in international politics.115  

If a state fights war in the name of humanity, therefore, the “adversary is no longer called 

an enemy”, but rather an “outlaw of humanity”, an “inhuman monster” that must be “utterly 

destroyed”.116 Invoking ‘humanity’ as the justification for violent political action thus “has 

certain incalculable effects, such as denying the enemy the quality of being human and declaring 

him an outlaw of humanity”.117 For Schmitt, the political mobilization of ‘humanity’ erases the 

checks placed on violence by the friend-enemy distinction as framing a political encounter as one 

between equals. 

Yet, I suggest that Schmitt’s discussion of humanity remains consistent due to his 

commitment to enmity as the primary political ordering principle. His analysis of humanity 

speaks less to the concept of humanity as such than to the effects of linking humanity with 

enmity. His assessment of the ‘enemy of humanity’ therefore is silent on the nexus between 

humanity and criminality. Even if we accept the interpretation of the ‘enemy of humanity’ as the 

dehumanized outlaw, it offers little for an interpretation of the ‘criminal against humanity’. 

Punishment of the criminal occurs within a normative order, which renders the criminal not only 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
114 The concept of enmity, for Schmitt, is an ethical, not a moral notion. Enmity is not morally right, but a good 
regulatory principle for stabilizing inter-state relations. Enmity between formally equal opponents, to put it 
differently, is better than conducting international politics in the name of normative universals, invoked by states to 
morally authorize violent measures as a fight of right against wrong. Schmitt clarifies the stabilizing effects that he 
finds in the principle of enmity when he discusses the nexus between conducting warfare in the name of humanity 
and the loss of neutrality as a possible stance of other states. This nexus exemplifies one of the ways in which, as 
Schmitt fears, warfare reaches levels of intensity that can be reigned in by the friend-enemy distinction. 
115 For Schmitt, the moralization of conflict via the notion of humanity poses the danger of intensifying violence in 
warfare. The friend-enemy distinction, by contrast, provides an ethical check on the ferocity of armed hostilities. In 
The Nomos of the Earth, Schmitt remarks with regard to early modern just war theories: “The enemy became a 
criminal, and the rest – the deprivation of rights and the plundering of the opponent, i.e. destruction of the concept of 
the enemy (still formally proposing a justus hostis) – followed as a matter of course” (Schmitt, Nomos, p. 123).  
116 Schmitt, Concept, pp. 79, 36. 
117 Schmitt, Concept, p. 54. 
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a legally legible figure, but also a human one, for the institution of criminal punishment applies 

only to humans. The criminal against humanity remains a figure within the law claiming to 

govern all of humanity, including the offender against humanity. He inhabits a normative space 

that is distinct from Schmitt’s ‘inhuman outlaw of humanity’. 

Hannah Arendt’s observation of the politically inclusive and humanizing function of the 

criminal law captures these reflections. In The Decline of the Nation State and the End of the 

Rights of Man, she writes: 

 
The best criterion by which to decide whether someone has been forced outside the pale 
of the law is to ask if he could benefit from committing a crime. If a small burglary is 
likely to improve his legal position […] one may be sure he has been deprived of his 
human rights. For then a criminal offense becomes the best opportunity to regain some 
kind of human equality, even it be as a recognized exception to the norm. The one 
important fact is that this exception is provided for by law.118  

 

Arendt’s observation illuminates the recognizing and inclusive, rather than repressive, 

function of the criminal law. Extrapolating from her insight, we can distill four facets of the 

political productivity of criminal law. Namely, the minimal normative integration of the offender 

into the symbolic order of the law, the recognition of the offender as a human agent, the 

absorption of the exception into the legal order, and a pattern of legal agency that is distinct from 

human rights.   

The criminal law provides a minimal normative recognition to the offender. The criminal 

inhabits a specific location in the landscape of the law, if only as its least desired figure. The 

‘criminal against humanity’ is not humanity’s outlaw, to recall Schmidt’s formulation, but its ‘in-

law’. The offender against the law of humanity remains a legally recognized subject within the 

community governed by this law, namely humanity. Even the institution of capital punishment in 
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118 Hannah Arendt, The Origins of Totalitarianism (New York: Harcourt, 1973), p. 286. 
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domestic criminal legal systems does not void the legal status of the criminal. In the case of the 

death penalty, the taking of human life occurs as a legally scripted act enacting a claim to justice, 

rather than a merely factual instance of killing. The criminal is both endowed with certain rights 

and has forfeited a range of other rights. He acts and is acted upon as a matter of law. By 

contrast, the attack on and the killing of the enemy occur between two parties as a matter of fact, 

without any normative import.119  Paul W. Kahn writes: “The enemy can be killed but not 

punished […]. On the other hand, criminals can be punished but, in most countries of the West, 

they cannot be killed”.120 The punishment of a criminal, even if sentenced to death, occurs as a 

matter of right, performed in the name of the community harmed by the crime and enacted by 

institutionalized authorities on behalf of that community. The very fact that punishment requires 

normative justification speaks to its location within the field of law. While the killing of the 

enemy happens as a matter of fact, the killing of the criminal happens in the name of law.121 

I term the normative integration provided by the recognition of a subject as a criminal 

subject ‘minimal’, because the criminal, while included into the legal order, remains excluded 

from the full ranges of rights and responsibilities. Criminality inscribes a baseline of juridical 

equality. Olympe De Gouges captures this point in her Declaration of the Rights of Woman: “ 

[...] woman has the right to mount the scaffold; she must equally have the right to mount the 

rostrum”.122 The recognition as a criminal therefore  
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119 Excluding the possibility that an act of killing could ever be normatively justified, Schmitt writes: “War, the 
readiness of combatants to die, the physical killing of human beings who belong on the side of the enemy – all this 
has no normative meaning, but an existential meaning only [...]. (Schmitt, Concept, p. 48f). 
120 Paul W. Kahn, “Criminal and Enemy in the Political Imagination,” Yale Law Review, Vol. 99 No. 1 (2011), p. 
148. 
121 Excluding the possibility that an act of killing could ever be normatively justified, Schmitt writes: “War, the 
readiness of combatants to die, the physical killing of human beings who belong on the side of the enemy – all this 
has no normative meaning, but an existential meaning only [...]. (Concept: 48f). 
122 Olympe de Gouges, Declaration of the Rights of Women, 1791, available at 
http://chnm.gmu.edu/revolution/d/477/.  
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Moreover, the status of the criminal attests to the human standing of the offender, 

indicated by Arendt’s phrase “some kind of human equality” cited above. Criminal justice is 

meted out to humans, not to animals. The point of retributivism is that the criminal deserves 

punishment for his deed. The notions of just desert and proportional punishment, in fact, indicate 

the normatively charged status of the criminal even after the deed. As such, the recognition of a 

person as a criminal expresses the ontological equality of all humans that animates 

egalitarianism. The foundational idea of egalitarianism is not that everyone should be factually 

equal, but rather that particular inequalities are acceptable only if justifiable according to general 

standards, precisely because all humans are considered ontologically equal. An egalitarian 

framework accepts facts of inequality that can be normatively justified. Only inequalities for 

which there is no justification are illegitimate and thus unjust.123 The criminal is treated 

unequally compared to the law-abiding, but is measured by the same normative yardstick and so 

remains ontologically equal as a human being.  

Shot through the lens of the political creativity of the criminal law, Judith Butler’s 

discussion of the indefinite detention without charge of terrorist suspects under the 

administration of George W. Bush further illustrates how the criminal law is productive of both a 

minimal integration into the law and of “regaining some kind of human equality”. Put 

differently, recognizing a subject within the framework of the criminal law encapsulates a 

moment of humanization.   

It has become an accepted argument amongst political theorists and human rights 

scholars studying the interaction between law and humanness that the loss of legal standing 
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123 John Rawls’s difference principle illustrates this point. Rawls’s egalitarian framework allows for a broad range of 
empirical inequalities between people in real life, yet such inequalities need to pass the requirement of the difference 
principle. Rawls’s principles of justice therefore allows for a considerable span of factual inequality as long as they 
satisfy his two normative principles. See John Rawls A Theory of Justice (Cambridge, MA: Belknap Press, 1971). 
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amounts to the loss of human status. In Arendt’s analysis of statelessness in the inter-war period, 

the loss of citizenship deprives the political subject of her civil rights guaranteed within the 

nation-state and relegates her to nothing but her human rights. Yet, according to Arendt’s 

observation on the politics of her time, the emergence of the human as such in the law of human 

rights leaves her altogether rightless, because only civil rights are enforceable within the 

boundaries of the nation-state. Arendt finds that the humanization of the citizen, the deprivation 

of civil rights and the relegation to the space of merely human rights, effectuates the loss of legal 

status altogether. Absent international institutions enforcing human rights, the human, as 

opposed to the citizen, finds herself entirely rightless. Arendt captures the moment in which the 

individual is relegated to nothing but her human rights as the moment of her expulsion from 

humanity.124 Conversely, Samera Esmeir argues that once the human becomes the basis of rights, 

it is possible to conceive of the violation of human rights as the loss of human status.125 The 

figure of the humanity-criminal cuts through both of these observations on the nexus between 

human rights and the human status, because neither is the humanity-criminal consigned to an 

unenforceable set of rights considered constitutive of the human status, nor would anyone claim 

he suffers dehumanization due to the violation of his human rights. Repeating the humanizing 

gesture of legal inclusion that Arendt diagnoses with regard to domestic criminal law, 
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124 In the chapter The End of the Nation-State and the Decline of the Rights of Man, Arendt outlines the paradoxical 
situation in which the humanization of the citizen occurs hand in hand with his dehumanization. Arguing that a fully 
human life is possible only if lived within the institutional, cultural, and legal framework of the nation-state, Arendt 
submits that the loss of civil rights amounts to the loss of legal standing altogether and, by extension, that the 
relegation to human rights culminates in the dehumanization of the non-citizen. She writes: “Nobody had been 
aware that mankind, for so long considered under the image of the family of nations, had reached the stage where 
whoever was thrown out of one of these tightly organized closed communities found himself thrown out of the 
community of nations altogether” (1968: 294).  Identifying political membership in national community as the 
enabling and necessary condition for human rights to be realized, Arendt diagnoses the loss of civil rights as coeval 
with the loss of human rights (ibid.: 292, see also 291). Given that large parts of Arendt’s argument in this chapter 
draw on the lack of institutional enforcement mechanisms in the interwar period, one may ask to what extent the 
development of the human rights regime since the end of the Cold War renders her account an empirically dated 
one.  
125 Samera Esmeir, “On Making Dehumanization Possible,” PMLA, Vol. 121, No. 5 (2006), pp. 1544-1551. 
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international criminal law inscribes him whose acts have violated others’ human rights as a legal 

persona, as a person, as a human into the law governing the community of mankind.  

Taking a cue from Arendt’s observation on the political productivity of the criminal law 

cited above we can assess an act of criminal recognition as a moment of affirming or re-

instantiating the human status of the subject – a moment of “regaining some kind of human 

equality”. Pushing the inquiry beyond the categories of citizenship and human rights, I ask what 

is the relationship between humanness and the criminal law? Although Butler does not render it 

explicit, we can extrapolate from her discussion the humanizing force of the criminal law. In her 

Precarious Life, she sheds light on the difference between the criminal and the dehumanized 

detainee held captive beyond the bounds of law.126 Criticizing the detention without charge of 

terrorism suspects, Butler writes that “the suspension of standing before the law” erases the “life 

of the political animal”, who is “faceless and abject” and “not punishable by law”.127 Having 

accentuated the interlocking of legal subjectivity and humanness, she quotes a member of the 

Department of Defense in March 2002, who emphasizes that the detainees are not held as 

criminals punishable by law, but because they are considered “dangerous people”.128 ‘Danger’, 

as opposed to crime, is an a-legal justification of detention. Butler’s exposition therefore 

illuminates how the deprivation of the criminal status renders those held in indefinite detention 

“not punishable by law” and thus “faceless and abject”. Holding detainees on the basis that they 

are dangerous points to the de-legalized and dehumanized space they are relegated to. The 

denomination ‘unlawful combatants’ speaks to the very denial of criminal recognition. Placed in 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
126 Judith Butler, Precarious Life. The Power of Mourning and Violence (New York: Verso, 2004). Butler’s analysis 
of the humanizing force of the criminal law repeats the perspective on law that Esmeir criticizes with her concept 
‘juridical humanity’, namely the consideration of law as constitutive of humanity and thus as capable of bestowing 
and taking away the humanity of a person (Esmeir 2006, 2012). 
127 Butler, Precarious Life, pp. 68, 73 
128 Butler, Precarious Life, p. 75 
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a bureaucratic space entirely emptied of any legal recognition, these ‘dangerous’ people are 

processed outside the distinction between the enemy and the criminal altogether.  

From Butler’s discussion we can extract the idea that if detainees were held as criminals, 

they would not be subjected to ‘the suspension of standing before the law’. Criminals inhabit a 

specified conceptual location within the law, rendering them “punishable by law” and thus not 

“faceless and abject”. Punishable by law, the criminal remains a political animal, a human 

member of the political community structured by norms of justice. The criminal stands 

conceptually between Schmitt’s enemy and Agamben’s homo sacer, the latter of which Butler 

alludes to in her analysis of ‘precarious life’. The figure of the criminal absorbs Schmitt’s enemy 

and Agamben’s homo sacer, both of which exist in a space void of normative significance, into 

the purview of the law.129  

The concept of crime must moreover be distinguished from the concept of the exception. 

The popularity of Schmitt’s assessment of the relationship between politics and law and 

Agamben’s appropriation thereof have thus far overshadowed the political productivity of 

(international) criminal law. For both, politics proper occurs beyond the limits of the law. The 

law can never completely absorb the essence of politics, which defies the legal grasp. For 

Schmitt, politics occurs in an existential space uncontaminated by normative judgment. He 

considers the suspension of the law in the exception as the moment of pure politics, in which 

sovereignty demonstrates its excess over the law. For Schmitt, attempts at legalizing political 

relations are therefore tantamount to their depoliticization130, for they replace the formal equality 

of political opponents in favor of the hierarchical relationship between right and wrong, between 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
129 The death of homo sacer, much like the killing of the enemy, occurs without reference to a normative order. The 
taking of his life constitutes neither murder, nor religious sacrifice. See Giorgio Agamben, Homo Sacer. Sovereign 
Power and Bare Life (Stanford: Stanford University Press, 1998). 
130 This sensibility, as noted above, is what may animate the structure of The Last Utopia’s index. 
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judge and perpetrator. For Schmitt and Schmittian thinkers the political workings of the criminal 

law are entirely submerged in their consideration of law as such as a depoliticizing medium. 

Kahn’s phrase captures this tendency: “The criminal’s depoliticization is accomplished through 

his or her complete juridification”.131 This perspective, I suggest, overlooks the different political 

projects advanced by different kinds of law. 

Arendt’s understanding of crime as ‘the exception provided for by law’ captures the third 

productive function of the criminal law I discuss here, namely the way in which the criminal law 

absorbs the exception into the law itself, circumventing the suspension of the law and thereby 

maintaining its validity even in exceptional cases. In her words, criminalization appears as a way 

of governing political exclusion by means of legal inclusion, which bypasses suspending the law 

in a purely political state of exception. A Schmittian perspective on law and politics clouds over 

the politics conducted by means of law and, more importantly, the different political projects 

sculpted by invoking different legal norms. 

Further, rights and crime, or civil law and civil law, or international human rights law and 

international criminal law inscribe different patterns of legal agency and empower different sets 

of actors. Having discussed the distinguishing features of crime vis-à-vis the exception and of the 

criminal vis-à-vis the enemy, what other theoretical parameters characterize global justice claims 

framed by notions of universal crime rather than universal rights?132 In other words, what notions 

of authority and legal agency characterize criminal law and civil law respectively? The fourth 

element of the political productivity of the criminal law, namely the distinct architecture of 
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131 Kahn, Imagination, p. 49. 
132 In this project, I argue that the distinction between rights and crime, between civil law and criminal law, and thus 
between international human rights law and international criminal law is neither one that turns on the intensity of the 
violation in question nor one that could be explained in terms of international criminal law enforcing international 
human rights law. While the latter may be true substantively, I submit that both bodies of law engender different and 
politically relevant constellations of authority and agency. 
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global justice attending discursive mobilizations of crimes against humanity comes to the fore 

when we compare the structure of justice claims based on crimes against humanity with that 

based on human rights. This comparison accentuates two features: the hierarchical structure of 

agency of the criminal law and its capacity for speaking justice on behalf of a community. The 

distinct hierarchy of the criminal law resides in the fact that it is the prosecutor, not a claimant 

that is entitled to initiate a trial in the name of the body politic.133 The minimal normative 

recognition enabled by the criminal law comes at the cost of subjection to the law-enforcing and 

punitive authority that governs this legal field and that bestows it with a certain kind of 

hierarchy. I find this idea expressed in Ruti Teitel’s remark: 

International criminal law sets one party, the prosecutor, on behalf of international 
society against another, the defendant. In so doing, it gets beyond the approaches that are 
traditionally associated with the field of international human rights, where the respondent 
is the state. Human rights law sets down protected rights – whereas international criminal 
law sets down offenses.134 
 

It is indeed this hierarchical relationship between the criminal and the law-enforcing 

authority that contradicts Schmitt’s understanding of enemies as formally equal antagonists. The 

capacity of the criminal law to tie the offender and the law-enforcing authority into a singular, 

yet hierarchical legal plane is illustrated by the struggle between detained members of the Red 

Army Fraction (RAF) and the German government during the Stammheim Trial (1975-1977) 

about the definition of their legal status. The German government not only denied the RAF 

members’ request for prisoner of war status, but it also determined that the defense attorneys 

could only mobilize criminal, not political defenses during the trial. While the RAF members 

claimed to be internal enemies engaged in urban guerilla warfare, the German authorities insisted 
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133 Paul W. Kahn further remarks “[c]riminals have no right of self-defense against the police. The force of law is 
asymmetrical” (Kahn, Imagination, p. 149). 
134 Ruti Teitel, “Humanity’s Law,” (Oxford: Oxford University Press, 2011), p. 75. 
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they be charged, defended, and tried as criminals, not as political opponents. The government 

thereby avoided any indication of a horizontal antagonism between equals, while affirming its 

monopoly of legitimate violence over the RAF’s agents of non-state, illegal violence within the 

framework of the criminal law.135 

One may well argue that the hierarchical ordering of actors distinguishes the criminal law 

from the principle of enmity, but not from civil law and its principle of rights, because rights are 

also enforced by a higher authority against the sovereign state. Yet, crime and rights each 

engender a distinct structure of legal agency, which accentuates the different global justice 

projects imagined by invocations of international human rights law and international criminal 

law, respectively. Rights, broadly defined as ‘enforceable claims’136, can be appropriated by 

individual agents, who themselves wield the law to call on (state) authorities. Civil law 

procedures and human rights trials are initiated by an individual claimant and settled by penalty 

or compensation. Criminal proceedings are initiated by institutionalized authorities claiming to 

speak on behalf of the community whose law has been violated. Nozick’s reflection on the 

difference between tort and crime illustrates this distinction between rights and crime. Pondering 

why some injuries are compensated for by damages and others by public trials and incarceration, 

Nozick suggests that a tort wrongs only a single person while a crime triggers fear in the society 

as a whole.137 The enforcement of the criminal law addresses a collective subject and endows an 

authority with the power to speak justice in the name of the larger community. Arendt captures 

this distinction as follows: 
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135 Kate Horning, The Emergency and the Exception: Terror, Law, and Democracy in Post-War Germany 
(forthcoming, Cornell University). Horning’s study examines the Federal Republic of Germany’s response to left-
wing terrorism in the 1970s, particularly the relationship between democratic constitutional institutions and the 
[extra-]legal challenge posed by modern terrorism.  
136 See Charles Tilly, Capital, Coercion, and European States AD 990-1992, Malden/MA: Blackwell, 1992); Jack 
Donnelly, Universal Human Rights in Theory and Practice (Ithaca, NY/London, UK, 2003). 
137 Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974, pp. 60f). 
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The wrongdoer is brought to justice because his act has disturbed […] the community as 
a whole, and not because, as in civil suits, damage has been done to individuals who are 
entitled to reparation. The reparation effected in criminal cases is of an altogether 
different nature; it is the body politic itself that stands in need of being “repaired” […]. It 
is, in other words, the law, not the plaintiff, that must prevail”.138 

 

Detailing the nexus between criminal law and the invocation of political community, 

Arendt remarks about the crime of genocide as the ultimate crime against humanity: 

 
For just as a murderer is prosecuted because he has violated the law of the community, 
and not because he has deprived the Smith family of its husband, father, and 
breadwinner, so these modern, state-employed mass murderers must be prosecuted 
because they violated the order of mankind, and not because they killed millions of 
people”.139 

 

While both international human rights law and international criminal law elevate the 

individual to a subject of international law, each entails a different distribution of political 

agency. Individuals can wield human rights in order to make claims against sovereign 

governments, thereby limiting sovereign power as much as solidifying the bond of the individual 

to the state.140 While human rights craft the injured individual as an empowered agent of 

international law, international criminal law conceives of the injuring individual as the law’s 

passive addressee subject to the institutionalized authority initiating criminal proceedings. 

Finally, one may consider the relationship between the punishment of a crime and the 

founding of political community. Importantly, as Arendt notes, the global criminal is brought to 

justice in the name of “the community as a whole”, whose normative ties she ruptured. Arendt 

accentuates the intimate nexus between the figure of the criminal and invocations of political 
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138 Hannah Arendt, Eichmann in Jerusalem. A Report on the Banality of Evil, New York: Penguin, 1977, p. 261. 
139 Arendt, Eichmann, p. 272. 
140 Arendt remarks the irony that the very same institution that violates human rights is also charged with securing 
them (1968: 6).  From her observation we can infer that the more effectively individuals can claim rights protection 
from the state, the closer are they tied to its authority. 
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community. With regard to crimes against humanity, this characteristic of the global criminal 

law raises the question about the relationship between the crime and humanity as the “body 

politic” that “stands in need to be ‘repaired’”. While I have thus far discussed the criminal law’s 

capacity to envelope the perpetrator in a minimal normative integration into the symbolic order 

of the law, it is further appropriate to consider crimes against humanity as productive of 

‘humanity’ as a “body politic” as the fifth politically productive element of the criminal law in a 

global context. In her Humanity’s Law, Ruti Teitel writes that the Grotian tradition informs us 

about how “processes of condemnation and punishment can create a source of community” 

(2011: 93). Drawing on Arendt’s observations, we can derive a conceptual interpretation of the 

relationship between political community and the criminal law. Extrapolating from Arendt’s 

insights, one may argue that the phrasing of humanity as a category of (international) criminal 

law indicates the understanding of ‘humanity’ as a political community tied together by norms of 

justice, the violation of which can be “repaired”. The invocation of crimes against humanity 

simultaneously calls on humanity’s existence as political community.  

Arendt’s opening of On Revolution brings into relief how the idea of crimes against 

humanity contributes to claiming humanity as a ‘body politic’. She there sketches the ingrained 

narrative of political beginnings, in contradistinction to which she then develops her account of 

revolution and political founding, namely the trope that all politics has its origin in violence, in 

crime.  Recounting the standard narration of the violent origins of political organization, she 

writes:  

That such a beginning must be intimately connected with violence seems to be vouched 
for by the legendary beginnings of our history as both biblical and classical antiquity 
report it: Cain slew Abel, and Romulus slew Remus; violence was the beginning [...]. 
[The first recorded deeds in our biblical and our secular tradition, whether known to be 
legendary or believed in as historical fact, have traveled through the centuries with the 
force which human thought achieves in the rare instances when it produces cogent 
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metaphors or universally applicable tales.] The tale spoke clearly: whatever brotherhood 
human beings may be capable of has grown out of fratricide, whatever political 
organization men may have achieved has its origin in crime (1963: 20). 

 

Even though Arendt refers to this ‘tale’ in a rather derogatory manner [myth congealed 

into metaphor] in order to frame her argument on political founding in the institutionalization of 

freedom, rather than in violence, her remarks are instructive regarding the entry of ‘humanity’ 

into international law via ‘crimes against humanity’.141 With regard to positive international law, 

Nuremberg is the constitutive moment of humanity as a global legal community structured by 

norms of justice.142 When the 1946 Nuremberg Court claims that humanity ‘has taken on the 

robe of authority’ while adjudicating crimes against humanity for the first time in a courtroom, it 

introduces humanity into law performing the gesture that Arendt diagnoses in the ‘tale’ of 

political beginning as a beginning in crime.  

Yet, the claim, articulated through crimes against humanity, that humanity is a body 

politic is just that – a claim. Humanity is not empirically or organizationally a political 

community, it is not descriptive of anything we could observe in the world. The claim that 

humanity can figure as a political community therefore is a normative, not a descriptive 

statement. Crimes against humanity capture humanity as a normative concept in the same way in 

which war crimes speak to the normative import of the concept of war. The idea of war crimes 

presupposes that war itself is a normative concept defined by a set of rules and qualifications. Put 

differently, if the rules of war can be criminally violated, war is a normative and not just 
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141 I should perhaps add ‘ humanity as such’, because I suggest that humanity as a collective subject and political 
community called forth in crimes against humanity is distinct from the invocation of the human via human rights as 
well as from the humanitarian considerations animating the humanitarian sentiment of the international laws of 
armed conflict (international humanitarian law).  
142 I say ‘positive international law’, because important mobilizations of the term crimes against humanity include 
the US American branding of the American slave trade in the second half of the 19th century as well as the joint 
denunciation of the Armenian genocide by France, Britain, and Russia in 1915. 
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descriptive concept in the sense that there is an institutionalized understanding of how it should 

be conducted.  

The content of the definition of war crimes detail in a nutshell the core aspects of what 

war ought to be when armed hostilities are in progress. Crimes against humanity therefore 

capture what humanity is supposed to be by detailing offenses against humanity. Crimes against 

humanity state what is normatively relevant for humanity, rather than what it is descriptively or 

empirically.143 Students of history may very well point out as a matter of description that 

processes of systematic killing, ethnic cleansing, and racial violence are part of humanity and 

have empirically marked humanity’s history as a matter of fact. Yet, from a normative 

perspective, these processes amount to crimes against humanity. The step from description (part 

of humanity) to judging/evaluating (against humanity), however, illustrates the character of 

‘humanity’ as a universal norm. If there is a crime against humanity, humanity itself is a 

normative good composed of qualifying criteria of evaluation that can indeed be violated as a 

matter of law.  

Given that crimes against humanity mark ‘humanity’ as a norm, the notion invites the 

problem of enforcing this norm. Consequently, once tied to criminality, ‘humanity’ must be 

analyzed in conjunction with the questions that attend its enforcement. The issue of enforcing 

international law and universal norms is not only of empirically, but also theoretically relevant. 

The theoretical question here is two-fold. First, what is the relationship between humanity and its 

enforcing authority? Second, what is the effect of enforcing universal norms? 

A look at a pronouncement of the Nuremberg Tribunal in the 1946 Einsatzgruppen Case, 

the first case that adjudicated crimes against humanity, serves to assess the first question. The 

transcript of the trial reads: “Humanity need not plead for justice with sobs, tears, and piteous 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
143 Siba Grovogui, unpublished manuscript 
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weeping. […] Humanity can assert itself by law. It has taken on the robe of authority.”144 

Despite, or perhaps because of the rhetoric of this statement, we realize that it was perhaps not so 

much humanity that took on ‘the robe of authority’, but rather authority that took on ‘the robe of 

humanity’. It is not that humanity can act through the law, but authorities can enact a law on 

behalf of what they call ‘humanity’. Drawing on the discussion about the necessarily hierarchical 

structure of the criminal law, we can now see that the articulation of humanity as a global body 

politic via crime must occur through an authority claiming the entitlement to define and enforce 

universal values by means of law. ‘Humanity’ remains a metaphysical notion, unable to act. 

Acting on behalf of humanity is a self-proclaimed authority that is necessarily particular.  

From a political perspective we need to focus on the particularity of actors, contexts, and 

definitions pertaining to humanity as a universal value that work in the political world. While 

there may be good claims to the universality of a norm, such as humanity, the acts enforcing 

such norms are inevitably particular. A political-theoretical analysis should therefore account for 

the question of the conditions and effects of enforcing universal norms. The condition of the 

particularity of the enforcing authority sheds light on the effects of its actions. We can observe 

that theoretical claims to as well as political practices of enforcing universal norms has the effect 

of solidifying and affirming sovereign rule as a particularist principle of international politics in 

at least three ways. First, the only actors entitled to engage in enforcing international law and the 

universal norms animating its most fundamental rules are sovereign states, coalitions thereof, or 

international institutions resting on the principle of sovereign consent. Secondly, the 

International Criminal Court, the institution primarily charged with adjudicating international 

criminal law, allots primary jurisdiction to those sovereign states in which mass atrocities occur, 

thereby empowering the judiciary of singular states with the task of punishing violations of 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
144 cited in Teitel, Humanity’s Law, p. 198 



 

!
78!

universal norms. Thirdly, the consequence of the occurrence of crimes against humanity, ethnic 

cleansing, and genocide is often the secession and foundation of a new state, a new sovereignty. 

The sovereignty-effects of enforcing universal norms also surfaces in UN Secretary General Ban 

Ki Moon’s remark that the doctrine of the ‘Responsibility to Protect’ is not directed at 

weakening, but at strengthening sovereignty. The assumption that humanity norms limit and 

curtail the expanse of sovereign rule is therefore voided.  

 

V) Conclusion 

In this chapter, I have discussed elements of a political theory of crimes against 

humanity. Such a theory, I suggested, is neither rendered superfluous by a sweeping assessment 

of ‘law’ as the medium of depoliticization nor by an analysis of human rights. Instead, I 

proposed that once we focus on the politically productive features of the term ‘crimes against 

humanity’ as it is discursively mobilized, we can distill the characteristics of the imagination of 

global justice that are specific to political claims phrased in the vocabulary of international 

criminal law. I contextualized this discussion of the political productivity of international 

criminal law and of crimes against humanity in particular by way of detailing contemporary 

arguments critical of the principle of individual criminal responsibility due to its legalistic 

reduction of the enabling conditions of violent political conflict. These arguments conceive of 

the application of international criminal law to mass atrocities as a moment of depoliticization, as 

this application screens from view the international influences on such atrocities. While this 

scholarship is conducive to my own argument on the politics of international criminal law, I 

reformulated the charge of ‘depoliticization’ in terms of a double movement of 

‘decontextualization’ and ‘re-contextualization’ that is necessary in order for the law to apply in 
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the first place. While I agree that this selectivity does screen from view relevant political 

contributions to the escalation of mass violence, I find them too shortsighted. I therefore 

contribute to arguments critical of international criminal law a discussion of the political 

productivity of the law in terms of the modalities of inclusion, legal agency, authority, and 

community.  This analysis yields a picture of international criminal law as a hierarchically 

structured legal field providing a universal, yet minimal inclusion of the offender into the 

international legal order. 
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Chapter Two: 

John Locke’s Theory of Offenses against the Whole Human Species  

 in Colonial Context 
 

I) Introduction 
 

“Crimes against humanity” is one of the four international crimes codified under 

contemporary international criminal law. Politically, the term has become a catchword mobilized 

by NGO's, diplomats, and the United Nations to denounce atrocities against civilians and add 

legitimacy to military intervention into domestic sovereign territory. What are the political 

origins of crimes against humanity? The first inscription of the offense into positive international 

law is dated to the Einsatzgruppen Case of the 1946 Nuremberg Trials. In Crimes against 

Humanity. Birth of a Concept, Norman Geras finds that the first political use of the term occurs 

in a letter written in 1890 by the American George Washington Williams, in which Williams 

decries the conditions in the Belgian Congo as 'crimes against humanity.145   

 By contrast, I argue that the earliest articulation of what has come to be known as crimes 

against humanity appears in the early modern humanist natural law tradition as it grappled with 

the legitimacy of European rule over the newly ‘discovered’ American peoples. This strand of 

natural law thinking influenced early modern theories of political liberalism conceived in the 

global context of European colonialism. John Locke’s theory of offenses against the whole 

human species in the Second Treatise of Government offers a particularly capacious account of 

the politics of universal crime. Yet, Locke’s theory of universal crime has not received scholarly 
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145 Norman Geras, Crimes against Humanity. Birth of a Concept, Manchester University Press: Manchester, 2011, p. 
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attention, as opposed to the international political thought of Vitoria, Gentili, and Grotius.146 

Analyses of Locke’s theory of crime either leave aside its global context147 or focus on the 

natural right to punish.148 Arguments of the latter kind overlook that the universal right to punish 

in the state of nature derives from Locke’s concept of universal crime. His notion of offenses 

against the whole human species thus remains one of his least examined concept.   

  In order to situate the textual analysis of the Second Treatise in its theoretical 

context, I proceed as follows: In the next section, I identify crimes against humanity as a topic 

relevant to the discipline of political theory (section two). Arguing that humanity’s character as a 

universal norm does not evacuate its life as a political concept, I suggest that crimes against 

humanity offer a privileged entry point into a non-ideal theory of global justice that focuses on 

the enforcement of universal norms, rather than on the abstract norm as such. Once humanity is 

tied to the notion of criminality, a contradiction emerges between the universality of the norm of 

crimes against humanity and the particularity of the act enforcing the norm. I argue that attempts 

to negotiate this tension in moments of European interventions abroad are central to the 

construction of a political theory of crimes against humanity. More specifically, I propose that 

criminalization is a means to modulate the inclusivity of law while maintaining its universality. 

The figure of the universal criminal is recognized within the law, yet not as a full member, but 
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146 see Benedict Kingsburry/Benjamin Straumann (ed) The Roman Foundations of the Law of Nations: Alberico 
Gentili and the Justice of Empire, Oxford University Press: Oxford, 2010; Antony Anghie Imperialism, Sovereignty, 
and the Making of International Law, Cambridge University Press: Cambridge, 2005; Anthony Pagden/Jeremy 
Lawrance Introduction, in Anthony Pagden/Jeremy Lawrence (eds) Francisco de Vitoria: Political Writings, 
Cambridge University Press: Cambridge, 1991. 
147 Andrew Dilts, ‘To Kill a Thief: Punishment, Proportionality, and Criminal Subjectivity in Locke’s Second 
Treatise’, Political Theory, Vol. 40, No. 1, 2012 
148 See Geras, Birth of a Concept; Alex Tuckness, ‘Punishment, Property, and the Limits of Altruism’, American 
Political Science Review, Vol. 102 No. 4, 2010; Richard Tuck The Rights of War and Peace: Political thought and 
the International Order from Grotius to Kant, Oxford University Press: Oxford, 1999; Kirstie McClure, Judging 
Rights. Lockean Politics and the Limits of Consent, Cornell University Press: Ithaca, 1996; Wolfgang von Leyden, 
‘Locke’s Strange Doctrine of Punishment’, in Reinhard Brandt (ed) John Locke. Symposium Wolfenbuttel 1979, 
Walter de Gruyter: Berlin, 1981; Richard Cox, Locke on War and Peace, Oxford University Press: Oxford, 1960 
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only as an offender. At the same time, a crime is an exception inscribed within the law itself, 

which circumvents the need to suspend the law in exceptional circumstances.  

In the third section, I discuss the historical connection between the colonization of North 

American and Locke’s political theory of universal crime in the Second Treatise. After a brief 

review of the literature on the history of political liberalism and imperialism, I argue that Locke 

could identify the figure of the Native American with the universal criminal precisely because he 

recognized the indigenous people as naturally free and equal subjects of the natural law. More 

broadly conceived, I suggest that the notion of universal crime solved the question of how to 

account for the existence of Native Americans within the framework of the natural law, which 

plagued early modern European intellectuals. The notion of universal crime provided the middle 

ground between excluding indigenous populations from the purview of the natural law, and 

thereby denying its universality, and modifying the natural law so as to account for Native 

Americans as fully entitled subjects. By recognizing indigenous peoples as offenders against the 

natural law, they were included in the symbolic order of the law, yet only as its least desired 

figures, subject to punitive intervention. Finally in this section, I justify choosing the Second 

Treatise as my object of analysis.  

Section four then turns to the textual interpretation of the Second Treatise. I make four 

arguments about Locke’s theory of offenses against the whole human species. First, I analyze 

Locke’s definition of the concept of humanity. Locke does not consider humanity a quality 

naturally inherent in each human. Rather, Locke describes humanity as a potential and capacity 

that is given to all humans equally. Individuals need to enact this potential by way of acting in 

conformity with the natural law. Locke’s abstract concept of humanity as a universally equal 

potential that depends on performance for its realization enables the distinction between those 
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who enact their humanity by conforming to the natural law and those who fail to do so, thus 

offending against the natural law.  Humanity’s abstract universality therefore enables a series of 

empirical distinctions, such as the one between ‘innocents’ and ‘offenders’. Protecting humanity 

then necessitates “preserving the innocent and restraining offenders” (para 7, see also paras 20, 

23).149 The preservation of humanity trumps the preservation of all. We can recognize humanity 

as a normative rather than descriptive concept in Locke’s text, because it authorizes the harming 

of some humans in order to preserve humanity. A distinction is inherent in Locke’s through 

between a metaphysical conception of humanity as a universally egalitarian potential framed by 

the natural law and a political concept of humanity that encases a hierarchically ordered 

spectrum of natural law abiders and trespassers.  

Second, I discuss the figure of the offender against mankind. I argue that the universal 

criminal retains her standing as a human being within the moral universe of the natural law. 

Against interpretations of the natural law offender as an inhuman outlaw of mankind, I argue that 

she maintains a fundamentally human existence due to her position as a criminal that is 

recognizable within the universal order of the natural law, despite Locke’s rhetoric of bestiality 

describing the offender against mankind.  

Third, I inquire why Locke designates humanity as the offended subject of certain actions 

instead of advancing a more moderate claim. I identify the failure to acquire private property in 

land as the content of universal crimes in the Second Treatise. Locke argues that only the 

enclosure of common lands by means of agricultural labor can realize the potential that inheres 

the earth to benefit all of mankind. The failure to establish private property in land, therefore, lets 

go to waste the earth that God gave to man for the benefit of mankind. Leaving lands unenclosed 

or enclosing too much beyond the bounds of use therefore squanders what could benefit all of 
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mankind and therefore injures all mankind. I further detail the structural similarity of the 

concepts of humanity and property in the Second Treatise. It may seem irrelevant to a broader 

inquiry into crimes against humanity that Locke substantiates his notion of universal crimes with 

violations of norms regulating private property. Yet, the overall architecture of Locke’s thought 

on universal crime is what is decisive here, not the concrete content of this concept.  

Fourth, I discuss the nexus between Locke’s concept of universal crime and the universal 

right to punish in the state of nature. I argue that the universal executive right in the state of 

nature, i.e. the right of anyone to punish violations of the law of nature, derives from Locke’s 

notion of universal crime. Because there are actions that injure all of mankind, all mankind is 

entitled to punish them.150 Yet, this constellation becomes unstable after the introduction of 

money in the state of nature. Once property in land is abstracted into monetary value, the 

distinction between appropriation in accordance or at variance with the law of nature becomes 

experientially unavailable. It is therefore unclear whether and when someone violates the natural 

law, which leads to excessive punishment or the lack thereof, both of which constitute further 

violations of the law of nature and render social relations in the state of nature insecure and 

unstable. This is why Locke argues for the establishment of the sovereign commonwealth, which 

monopolizes the right to punish. Locke’s argument for the foundation of the state through the 

social contract therefore flows from his notion of universal crime and the difficulties that attend 

punitive action in the state of nature. In other words, the dilemmas attending the enforcement of 

the law of humanity leads to the foundation of sovereignty.  

In section five, I elaborate on this point by examining the complex relationship between 

humanity and sovereignty with regard to the issue of law enforcement. The broader point of this 

discussion is that the uncertainties plaguing the enforcement of universal norms, and crimes 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
150 This doctrine is known as ‘universal jurisdiction’ in international law. 
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against humanity in particular, lead to the reinforcement of sovereign statehood. While I apply 

this discussion to the global historical context in which Locke composed the Second Treatise, I 

also extrapolate insights relevant to contemporary international politics that reveal the common 

understanding of sovereignty and humanity as conceptual antipodes as too facile a distinction.  

 

                  II) Crimes against Humanity and Political Theory 

                  The broader trend of political theory’s ‘global turn’ includes two bodies of literature 

addressing liberal political theory in relation to its global politics. One of these considers the 

theoretical relationship between liberal universals and colonial exclusion in historical contexts.151 

Another set of studies takes inspiration from Carl Schmitt’s criticism of liberal universalism and 

of the concept of ‘humanity’ as a depoliticizing ideological envelope for particularly violent 

means in international politics. 152   Both of these literatures capture the tension between 

liberalism’s metaphysics and its politics, between liberalism’s justification of abstract universal 

norms and the concrete violence that imbricates the particular struggles for their realization. A 

study of crimes against humanity and its historical precursors within the liberal tradition of 

political thought thus falls squarely within the discipline of political theory. Its specific 

contribution lies in providing the coordinates of a non-ideal theory of global justice that emerge 

from the focus on the enforcement of universal norms. I say non-ideal, because John Rawls 

explicitly excludes the question of enforcement from his ideal theory of justice. In his work The 

Law of Peoples, he restricts the scope of his study on the problem of justification, excluding the 
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151 Jennifer Pitts, A Turn to Empire: The Rise of Imperial Liberalism in Britain and France, Princeton University 
Press: Princeton, NJ, 2006; Sankar Muthu, Enlightenment Against Empire, Princeton University Press: Princeton, 
NJ, 2003; Duncan Ivison, ‘Liberalism and Empire’, in Peter Anstey (ed) The Philosophy of John Locke. New 
Perspectives, Routledge: London, 2003; Uday Mehta, Liberalism and Empire. A Study in Nineteenth Century British 
Liberal Thought, University of Chicago Press: Chicago, 1999 
152 Costas Douzinas Human Rights and Empire. The Political Philosophy of Cosmopolitanism, Routledge-
Cavendish: London, 2007; Danilo Zolo, Invoking Humanity. War, Law, and Global Order, Continuum: 
London/New York, 2002; Chantal Mouffe, The Democratic Paradox, Verso: New York, 2000  
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problem of enforcement.153 The dilemmas of universal norm enforcement come into view once 

humanity is tied to the concept of criminality. ‘Enforcing humanity’ necessitates the negotiation 

of contradiction between the universality of the norm and the inevitable particularity of the 

enforcing act. Acts of law enforcement are always encumbered in particular contexts and 

performed by specific agents.154  The political life of a universal norm consists in the plurality 

enforcing acts. 

          Central to my analysis of crimes against humanity and its early modern predecessor 

offenses against the whole human species is the observation that humanity is a normative and not 

a descriptive term. As a normative category, ‘humanity’ is wrought into frameworks of law.155 

Natural law156, since its ancient inception, has been defined as the law common to all humanity. 

Yet, the proposition that humanity is subject to a shared law is a statement of value rather than a 

statement of fact. A capacity or potential, humanity stands to be actualized by way of fulfilling 
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153 Peter Schroeder, ‘Natural Law, Sovereignty and International Law: A Comparative Perspective’ in  
Ian Hunter/David Saunders (ed) Natural Law and Civil Sovereignty. Moral Right and State Authority in Early 
Modern Political Thought, Palgrave Macmillan: New York, 2002 2002, pp. 212 – 215 
154 Amongst the critics of contemporary normative liberal philosophy are Raymond Geuss and Bernard Williams, 
who articulate the call for a ‘new realism’ in political theory.  Both Geuss and Williams diagnose contemporary 
political philosophy’s treatment of political theory as a form of applied ethics in which an abstract moralism that 
excludes from the task of theorizing the concrete conditions and constraints of political action.  Neither, however, 
turn against normativity as such. Rather, they emphasize the task of political theory to analyze the mutual and 
constitutive imbrications of norms and concrete political conditions. See Raymond Geuss, Philosophy and Real 
Politics, Princeton University Press: Princeton, 2005 and Bernard Williams In the Beginning was the Deed. Realism 
and Moralism in Political Argument, Princeton University Press: Princeton, 2005. For a concise overview over the 
current debate over the ‘new realism’ and normativity within political theory, see Karuna Mantena ‘Another 
Realism: The Politics of Ghandian Nonviolence’, American Political Science Review, Vol. 106, No. 2, 2012.   
155 Ruti Teitel argues that, in modern international law, humanity has attained a distinctly juridical status. See Teitel, 
Humanity’s Law. To the extent that human life without appropriate law or the violation of human rights effectuates 
not only the loss of legal status, but also a discourse of dehumanization. See Samera Esmeir, ‘On Making 
Dehumanization Possible’, PMLA, Vol. 121, No. 5, 2006.  
156 ‘Humanity’ is a concept integral to both natural law theory and liberal universalism. The inception of modern 
natural law is historically and conceptually entwined with the earliest theoretical articulations of proto-liberalism. 
Both Hobbes and Locke were strongly influenced by Grotius, whose comprehensive analysis of natural law also 
created the fundament for the modern law of nations. See Patt Moloney, ‘Hobbes, Savagery, and International 
Anarchy, American Political Science Review’, Vol. 105, No. 1,  Tuck, Rights of War and Peace. On a conceptual 
level, both early articulations of liberalism and ‘modern’ natural law began to emphasize the paradigm of rights (of 
individuals and states) in contradistinction to duty, the human faculty of reason as the medium through which to 
discover the natural law, and the importance of preventing injury and securing self-preservation. 
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specific, and particular, criteria of acculturation and political organization.157 Resting on notions 

of human development and social evolution158, Ancient natural law’s conception of ‘humanity’ 

was thickly overlaid, and ultimately synonymous, with the fulfillment of politically specific 

criteria of citizenship that distinguished between men and barbarians. 159  The normative 

universalism of the natural law accounts for the fact of diversity as a deviation from the norm.  

                 The early modern colonial project posed a profound challenge to the universal 

precepts of natural law, which produced elaborate attempts to negotiate the contradiction 

between the universality of the natural law and the experience of deep difference in the colonies 

by way of establishing hierarchies between cultures and societies.160 The most pressing question 
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157 See Mehta Liberalism, McClure Judging Rights, Naeem Inayatullah/David Blaney International Relations and 
the Problem of Difference, Routledge: New York, 2004. In descriptive terms, ‘humanity’ works as a synecdochical 
category of distinction. This is indicated by the fact that social groups traditionally name themselves simply as 
‘man’ (inuit) or ‘people’ (roma), thereby collapsing the the universal human character with the essential features of 
their community (see Levi-Strauss The Elementary Structures of Kinship, Beacon Press: Boston 1969, p. 46). The 
indistinction between culture and humanity also surfaces in Sepulveda’s conclusion that the Native Americans, like 
the Turks, are inculti and therefore inhumani. See Anthony Pagden Lords of All the World. Ideologies of Empire in 
Spain, Britain, and France 1500-1800, Yale University Press: New Haven 1995, p. 100. An exception is the Ancient 
Greek term anthropos, denoting the biological species rather than a social subject. See ibid.: 22. However, in most 
ancient ethical literature the term was interpreted to supersede the biological dimension and to capture the 
recognition of group membership or lack thereof, the latter resulting in denial of human status. With regard to the 
historical period relevant for my argument, it is by now a commonplace that Enlightenment political thought 
substantiated abstract, universal principles with densely European substance that conceived of cultural difference 
merely as an obstacle to be overcome on the path to realizing universal humanity. See Carey/Trakulhun 
Universalism, Diversity, and the Postcolonial Enlightenment, Daniel Festa and Lynn Festa (ed) The Postcolonial 
Enlightenment. Eighteenth-Century Colonialism and Postcolonial Theory, Oxford University Press: Oxford, 2009, 
p. 243. State of nature theories that posit one universal process of human progression from the natural to political 
society “justified and naturalized the particular European path of development”. See Beate Jahn, ‘IR and the State of 
Nature: The Cultural Origins of A Ruling Ideology’, Review of International Studies, No. 25, 1999, p. 423. 
158 Giercke Natural Law and the Theory of Society 1500-1800, Beacon Press: Boston, 1957, p. 35 
159 In fact, only citizens held legal subjectivity within Roman law, whereas ‘homo’ denoted individuals devoid of 
any legal standing. See Daniel Heller-Roazen The Enemy of All. Piracy and the Law of Nations, Zone Books: New 
York, 2009, p. 148.  
160 See Jahn, ‘IR and the State of Nature’; Anghie, Imperialism. In the given context of early modern natural 
arguments developed in the colonial context, the nexus between the declared need for civilizing and punishing the 
Indian is significant. As Helen Kinsella points out, the 17th century meaning of ‘civilization’, i.e. to render civil, 
signified primarily a transformation within the realm of law, specifically to transform a matter of criminal law into 
one of civil law See Helen Kinsella, The Image Before the Weapon. A Critical History of the Distinction Between 
Combatant and Civilian, Cornell University Press: Ithaca, 2011, p. 56). Moreover, to civilize meant to transform 
barbarism or savagery into a higher state of humanity (ibid.). If we assume a relationship between these two 
meanings of the term ‘civilize’, then we see the centrality of punishment under the law of nature for the 
humanization of the Native American. The concepts of crime and punishment, therefore, operate in the gap between 
the Indian’s potential for humanity and her failure to realize it properly. More broadly conceived, therefore, we 
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involved the inquiry whether the Native Americans were indeed members of humanity and thus 

subjects of the natural law.161 This question animated 16th and 17th century European debates 

questioning the legitimacy of the Spanish conquest of North America. The most well-known 

analyses of this question conclude that the Native American holds the yet un-actualized capacity 

of humanity.162 Ascribing to the indigenous person an unrealized potential of humanness 

includes her into the framework of the natural law, yet only as an offender against it. Her legal 

subjectivity as a member of humanity is established at the same time as it is equated with the 

status of the law breaker. Rather than an outlaw, the Indian becomes an outsider within the law. 

The universal reach of the natural law is thus affirmed in the same moment as it grants a 

minimalist normative recognition of the ‘savage’ as an offender against the law.       

            This observation provokes the question for the political valence of the nexus between 

criminality and universal norms. In her essay The Decline of the Nation-State and the End of the 

Rights of Man, Arendt writes: 

The best criterion by which to decide whether someone has been forced outside the pale 
of the law is to ask if he would benefit by committing a crime. […] For then a criminal 
offense becomes the best opportunity to regain some kind of human equality, even if it be 
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begin to see criminal punishment not only as a process of civilizing, but are also able to consider humanity as a 
notion that manages to retain its conceptual integrity by way of the figure of the criminal. 
161 The encounter with the indigenous population of North America severely challenged European ideas of a uniform 
human nature. The figure of the savage, distinct from the barbarian, emerged from the puzzle of how to classify the 
Amerindian, who occupied “the interstices of the interlocking categories [of the ‘great chain of being’]” that 
provided “a place for a ‘man’ who is so close to the border with the beast that he is no longer fully recognizable by 
other men as a member of the same species”. See Anthony Pagden ‘Dispossessing the Barbarian: The Language of 
Spanish Thomism and the Debate over the Property Rights of the American Indians’, in Anthony Pagden (ed) the 
Languages of Political Theory in Early-Modern Europe, Cambridge University Press: Cambridge, 1987, p. 22; see 
also Margaret Hogden Early Anthropology in the Sixteenth and Seventeenth Centuries, University of Pennsylvania 
Press: Philadelphia, 1964; Adam Kuper, Reinvention of Primitive Society. Transformation of a Myth, Routledge: 
London/New York, 2005, p. 26. 
162 Anghie writes that Vitoria perceived of the Indian as “schizophrenic” – establishing a “discrepancy between the 
ontologically ‘universal’ and the socially, historically ‘particular’ Indian [that] must be remedied by the imposition 
of sanctions which effect the necessary transformation”. See Anghie Imperialism, p. 22. While Vitoria writes to 
justify a just war against the indigenous people, due to their violations of natural law, Las Casas suggests conversion 
of the Indian by means of a several centuries long cultural education.   



 

!
89!

as a recognized exception to the norm. The one important fact is that this exception is 
provided for by law.163 

 Arendt’s observation captures the legally inclusive, rather than repressive, function of the 

criminal law as she indicates the political productivity of criminalization. She finds that the 

criminal law as holding two capacities. First, it provides minimal legal recognition to an offender. 

Rather than being dealt with beyond the bounds of the law, the criminal remains integrated into 

the legal order, even if only as its least respected figure. Simultaneously, crime as ‘the exception 

provided for by law’ circumvents the suspension of the law, thereby maintaining its validity even 

in exceptional cases. Criminalization is a means to govern political exclusion by legal inclusion, 

which circumvents suspending the law in a purely political state of exception.164 Instead of 

affirming the excess of sovereign power over the law, criminalization can affirm the law’s 

validity even in exceptional cases. Therefore, the figure of the criminal absorbs both ‘homo 

sacer’165 and ‘the enemy’166 into a legal field governed by a punitive authority. The cost of the 

minimal normative recognition that the notion of criminality within a universal law provides is 

the hierarchization of the legal field. The figure of the offender against humanity, herself human 

because only human beings are subject of legal punishment, is complemented by the presence of 

a punitive, law-enforcing authority that acts in the name of humanity. The notion of universal 

crime is inherent in a legal order that provides minimal normative recognition to any human, and 

be it only as a legal offender against humanity, and that introduces hierarchical relations between 

the offending and the law-enforcing agent.  
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163 Hannah Arendt, The Origins of Totalitarianism, Harcourt: New York 1968, p. 286. 
 
164 see Carl Schmitt, The Concept of the Political, University of Chicago Press: Chicago, 1996 
165 Giorgio Agamben, Homo Sacer. Sovereign Power and Bare Life, Stanford University Press: Stanford, 1998 
166 see Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, University of Chicago Press: 
Chicago, 1996 
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III) The Second Treatise and Universal Crime in Colonial Context 
 

In his recently published article on Locke’s theory of proportional punishment, Andrew 

Dilts observes that analyses of Locke’s theory of crime and punishment are usually folded into 

arguments about his theory of property, right authority, or his social contract theory, rather than 

being considered a self-standing object of analysis.167 While Locke is amongst the most studied 

figures in the political theory canon with regard to the global context of his political theory, there 

is also a dearth of literature with regard to his ideas of universal crime.168 Studies of liberalism 

and punishment169 and analyses of international criminal law and empire170 have not yet entered 

into conversation on contemporary liberal notions of global justice.  

To analyze Locke’s concept of offenses against the whole species in its global context, I 

draw on the literature on early modern political thought and imperialism.171 The signature 
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167 Dilts, ‘To Kill a Thief’. See as illustrations A. John Simmons, On the Edge of Anarchy. Locke, Consent, and the 
Limits of Society, Princeton University Press: Princeton, 1993; A. John Simmons, ‘Locke and the Right to Punish’, 
Philosophy and Public Affairs, Vol. 20, No. 4, pp. 311-349; McClure, Judging Rights.  
168 For exceptions see Tuckness Punishment and Tuck Rights of War and Peace. While Dilts engages with Locke's 
theory of punishment as an account of subject formation, the productivity of which stems from the impasses of the 
proportionality principle, his argument remains embedded in the paradigm of the nation state. He does not, 
therefore, delve into the global and universal dimensions of Locke's arguments on natural law, crime, and 
punishment in the state of nature. 
169 see Keally McBride, Punishment and Political Order, University of Michigan Press: Ann Arbor, 2007; Nicola 
Lacey State Punishment: Political Principles and Community Values, Routledge: London, 1994; David Garland 
Punishment and Modern Society: A Study in Social Theory, University of Chicago Press: Chicago, 1990 
170 see Mahmood, ‘Mamdani Responsibility to Protect or Right to Punish?, Journal of Intervention and 
Statebuilding’, Vol. 4, pp. 53-67, 2010 
171 James Tully wrote the original pieces that placed Locke in colonial context. See Tully Placing the Two Treatises, 
in N. Phillipson/Q. Skinner (eds) Political Discourse in Early Modern Britain, Cambridge University Press: 
Cambridge, 1993a, pp. 253-280; Rediscovering America: the Two Treatises and Aboriginal Rights, in J. Tully An 
Approach to Political Philosophy: Locke in Context, Cambridge University Press: Cambridge, 1993b, pp. 137-177. 
Other foundational works are Arneil Locke and America. The Defense of English Colonialism, Oxford University 
Press: Oxford, 1996 and Tuck, The Rights of War and Peace. Early modern political theory and particularly Locke’s 
political thought, is of course not reducible to the colonial context. Rather, Locke’s theory of the state of nature is as 
much geared towards to the domestic as the international situation. His account of the legitimate authority to punish 
natural law violations in the state of nature therefore captures the right to punish tyrants, and thus the British dispute 
over the authority of Charles II, as much as it envelopes the relations between colonizing powers and indigenous 
peoples on the North American continent (see Tully Locke in Context). Chapter five specifically applies to the 
domestic and the international context, critiquing the rights in landed property of the English elite and the absence of 
agriculture amongst some American Indian tribes. The Second Treatise thus provides theoretical foundation for the 
dispossession of indigenous peoples, to defend British property rights in the colonies against other European powers, 
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concept of early modern liberal thought, the state of nature, was substantiated by references to 

the recently ‘discovered’ New World.172 It is thus significant that Locke develops his theory of 

crime and punishment in conjunction with his elaboration of the state of nature governed by the 

law of nature (para 4). Given the global politics of Locke’s times, the roots of liberalism did not 

only strike in the politics of the nation state, but also in the politics of European imperial 

expansion. The concept of the state of nature as encapsulating the relations between colonizers 

and colonized propels the argument in the Second Treatise as well as the equation between the 

natural law and the law of nations.173 In the Second Treatise, the Native American embodies the 

figure of the universal criminal (para 9, chapter 5) that foregrounds the universal right to globally 

enforce the law of nature. This relationship between the historically specific challenge and the 

theoretical articulation of universal crime fuels my inquiry into Locke’s notion of offenses 

against the whole human species as it grows out of his involvement with the British colonial 

project.  

The research on “Locke in America”174 poses the broader question of how to theorize the 

historical connection between the precursors of liberal political thought and colonialism. Duncan 
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and to justify a theory of limited, constitutional government and popular sovereignty. See also Ivison, ‘Liberalism 
and Empire’.   
172 See Patt Moloney, ‘Hobbes, Savagery, and International Anarchy’. Richard Tuck has shown the liberal concept 
of the sovereign individual was conceived in and through theorizing the sovereign state. Beginning with Grotius’ 
equation between the private and the public subject (the state) as originally relating to one another in the state of 
nature, the autonomous, rights-bearing liberal agent of 17th century thinking thus doubled as the individual and the 
state acting in the international sphere. Early modern natural law theory, though mainly Roman in origin, thus 
morphs into the law of nations in this period. Tuck ties the origins of the modern notion of “natural rights” to the 
emergence of liberalism in the context of European colonialism. See Richard Tuck, ‘The ‘Modern’ Theory of 
Natural Law’, in Anthony Pagden (ed) The Languages of Political Theory in Early Modern Europe, Cambridge 
University Press: Cambridge, 1987, pp. 99-119. See further Kinsella, The Image Before the Weapon, pp.62-3; 
Giercke Natural Law, pp. 38-9.   
173 The state of nature is therefore not a pre-political state antecedent to the formation of the commonwealth, but also 
as the persistent relation between nations or between non-citizens (paras 145, 183). See also Simmons, ‘Right to 
Punish’, p. 319. Simmon’s category of ‘non-citizens’ captures the persistence of the state of nature even after the 
contractual foundation of the sovereign states. Individuals of different commonwealths continue to relate to one 
another as though in a state of nature (para 145), which is the thought that fueled renaissance and early modern 
discussions about the law of nature and the law of nations. 
174 See Arneil, Locke and America. The Defense of English Colonialism, Oxford University Press: Oxford, 1996 
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Ivison argues that the Second Treatise must not be reduced to its colonial context, but 

considering colonial America as marginal to the production of the text is equally facile and 

therefore inadequate to satisfy the need for a more complex reading. He takes the connection 

between liberalism and imperialism to be “not merely chronological, but metaphysical”, because 

the analogy “represents an influential vision of liberal freedom”.175 Ivison adds that references to 

America and the indigenous people should not be dismissed as “merely illustrative or 

metaphorical”.176 Hulme takes the textual references to America as indicating the tension 

between universal principles and concrete political purposes within the Second Treatise, thereby 

pointing to what I take to be a tension between metaphysical and political strands within liberal 

thought itself.177 Mehta argues that liberalism’s entwinement with colonialism reveals the 

political traits of liberal universalism, which produce hierarchical and exclusionary relations.178 

Parekh writes that the contradiction is not one between liberal theory and illiberal practice, but 

one within liberalism as a system of thought that combines egalitarian principles with 

inegalitarian outcomes.179 One of the results that I will derive from the analysis provided below 

is that the historical connection between liberalism and colonialism urges us to consciously 

distinguish between the metaphysical and the political strand in liberal thought. Criticisms of 

liberalism following Carl Schmitt that consider liberalism a depoliticizing system of thought 

mistake its metaphysics for its politics and therefore lose sight of what they are trying to capture: 

the character of the political within liberalism itself.180  
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175 Ivison, ‘Liberalism and Empire’, p. 93 
176 ibid. 
177 Peter Hulme, ‘The Spontaneous Hand of Nature’, in Peter Hulme/Ludmilla Jordanova (eds) The Enlightenment 
and its Shadows, Routledge: New York, 1999 
178 Mehta, Liberalism and Empire, p. 61 
179 Bikhu Parekh, ‘Liberalism and Colonialism. A Critique of Locke and Mill’, in Jan Nederveen Pieterse/Bikhu 
Parekh (eds) The Decolonization of Imagination. Culture, Knowledge and Power, Zed Books: London, 1995 
180 As Sheila Benhabib pointed out at the 2011 annual meeting of the APSA, the index of Samuel Moyn’s The Last 
Utopia refers the entry ‘antipolitics’ to ‘morality’. The entry ‘morality’ in the index appears with the qualification 
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Liberalism’s political trait resides in the fact that universal and egalitarian norms need to 

be enforced against those who violate them. The ‘liberal political’ is thus both hierarchical as 

well as particular, because universal norms necessitate enforcement by specific actors claiming 

legitimate authority over specific subjects. A non-ideal theory of global justice therefore takes 

into account the shape that universal norms take on once the issue of their enforcement becomes 

acute. The negotiations and justifications of factual inequality within specific contexts and by 

specific actors, which become acute in cases of norm enforcement, provide the political texture 

of liberalism, which is shaped and constrained by liberal metaphysics, yet distinct from it in the 

theoretical conundrums it needs to account for. As a result, rather than considering the co-

existence of universal norms and practical particularism a paradox within liberal thought, we can 

understand it as one of co-constitution. What Parekh posits as a gap between John Locke’s 

“egalitarian interpersonal morality and an inegalitarian political and international morality”181, is 

better characterized as the relationship between liberal metaphysics and politics.  

The tension between abstract equality and concrete inequality pervades every egalitarian 

framework. The point of egalitarianism is not that everyone should be factually equal, but rather 

that concrete inequalities require justification. A normative universalism includes anyone as an 

equal addressee of norms. Yet, these norms simultaneously provide the justification for enforcing 

them against those who violate them. Precisely because Locke recognizes the indigenous peoples 

as naturally free and equal persons, they fall under the purview of the natural law, under which 

they qualify only as criminals subject to power and violence enforcing the same law.182   
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‘of human rights, as substitute for politics’. An entry on politics or the political is altogether absent from the index. 
This oversight is symptomatic of political theory inspired by Carl Schmitt’s dismissal of liberalism as an apolitical 
philosophy.  
181 Parekh, ‘Liberalism and Colonialism’, p. 95 
182 In the Essay Concerning Human Understanding (II.11), Locke defines as the source of crime an ‘active power’, 
which expresses itself in will and volition. Nature, however destructive its phenomena may be, has only passive 
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Broadly conceived, I argue that he notion of universal crime as an offense against the law 

of nature reconciled the particular existence of the Native American with the universality of the 

natural law by modulating its inclusivity. The incomprehensibly alien behavior of the Native 

American peoples put pressure on the universal categories of natural law.183 The concept of a 

universal offense thus mediated between two possible perspectives on the situation. On the one 

hand, European jurists could have argued that the natural law does not apply to the Native 

Americans due to the deep difference between European and Native American culture. This 

solution would have compromised the universality of the natural law. On the other hand, 

European natural law thinkers could have modified the categories of the natural law so that it 

fully included Native American peoples. This approach, however, would have shifted the terms 

of universality away from their European origin.  

The concept of a crime against the natural law therefore provided the middle ground. It 

upheld the universality of the natural law and included the Native Americans in its ambit at the 

same time. Yet, the Native Americans were included into the universal normative frame only as 

offenders against its norms, who had forfeited their natural rights due to their aberrant behavior 

and were not recognized as fully entitled subjects of the natural law. Rather, they were minimally 
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powers, See George Caffentzis Clipped Coins, Abused Words, and Civil Government. John Locke’s Philosophy of 
Government, Autonomedia: New York, 1989, p. 61. 
183 The most basic question animating contemporary debates was whether the Native Americans were humans at all. 
While natural law since its Roman inception was considered to apply to the conduct of all human beings, the 
ontological status of the American Indian struck the early colonizers as so alien that the term ‘barbarian’ no longer 
held and a neologism was brought into currency: the savage. See Kuper Reinvention, p. 27. Francisco de Vitoria 
(1483-1546), Spanish theologian and jurist, famously argued that the non-human appearance of the indigenous 
people did not compromise their ontological status as human beings. Vitoria concluded that the Native American 
were neither madmen nor idiots and thus held the potential to know the natural law, which is discoverable by human 
reason. See David Boucher, Political Theories of International Relations. From Thucydides to the Present, Oxford 
University Press: Oxford, 1998, p. 200. Boucher then ascribed what he took to be their empirically obvious deviance 
from natural morality to their inadequate socialization and customs, but not to their ontological status. Beneath this 
query lurks the question of whether the indigenous people held legitimate title to their land, to dominium, under 
natural law, which would have rendered the Spanish claim to territorial title by way of discovery illegitimate. Vitoria 
was to solve this problem by affirming the original territorial title held by the Native Americans and by detailing the 
grounds of their forfeiture of this title due to their violations of the natural rights of the Spanish on American lands. 
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integrated into the universal natural law as criminal subjects with limited rights and entitlements. 

The specific challenge therefore was to negotiate the universality of the natural law with the 

experience of radical difference. This navigation took the form of a novel modulation of the 

universal in the form of universal crime. The important point is that the concept of universal 

crime rendered the actions of both colonizers and colonized legible within one singular 

normative framework. The legitimacy of the colonizers’ political authority over Native 

Americans could therefore be portrayed as being derived from the latter’s forfeiture of 

entitlements under the natural law. European colonial violence morphed into natural law 

enforcement, a legitimate means to punish universal crimes in America.    

It is in the Second Treatise, the piece theoretically most closely associated and imbricated 

with Locke’s interest in the colonization of North America that he theorizes the figure of the 

natural law offender, the natural executive right, and the issue of punitive war. The Second 

Treatise is therefore the object of analysis here, rather than the Essays on the Law of Nature or 

the Essay Concerning Human Understanding. The latter work contains only scarce references to 

the law of nature, even though its psychological and epistemological inquiries include a 

treatment of criminality.184 The former work Locke never chose to publish during his lifetime, 

though he completed it in 1664, and the issue of enforcing the natural law was not one his 
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184 Specifically, Locke argues that human ‘corruption and viciousness’ arises from the inability to reflect on and 
revise a judgment that prioritizes instant gratification or the immediate easing of pain over a future more valuable 
achievement (Essay II.11). Given that only creatures endowed with reason and will are able to commit crimes, crime 
flows from an “unrestrained temporal myopia”.  See Caffentzis, Clipped Coins, p. 64. Caffentzis draws an analogy 
between the temporal horizons of money and crime and ties both into Locke’s definition of human nature as capable 
of abstraction. For an analysis of Locke’s doctrine of abstraction in relation to Cartesian rationalism and Hobbesian 
nominalism, see Michael Ayers, ‘Locke’s Doctrine of Abstraction: Some Aspects of its Historical and Philosophical 
Significance;, in Reinhard Brandt (ed) John Locke Symposium Wolfenbuttel 1979, De Gruyter: Berlin/New York, 
1981, pp. 5-24. As abstract value, money enables the amassing of wealth, which is conditional on suspending desires 
for immediate consumption. While I analyze the issue of money in relation to crime and punishment in the state of 
nature below, Locke’s discussion of criminality and money in the Essay is not central to my purposes, because he 
concerns himself with its psychological and moral dimensions. Below, I focus on money’s consequences for the 
possibility of retributive justice and legitimate executive power in the state of nature and its dynamic force for the 
foundation of sovereign rule. 
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concern. Moreover, the historical context precipitates very differently on his natural law theory 

by the time he was writing the Second Treatise. Importantly, his conception of sociability and its 

nexus to the preservation of the self in relation to others, of private property and its influence on 

the common well-being of mankind, and of the relationship between natural law and history 

changed markedly if compared with the Essays on the Law of Nature. In particular, the argument 

that the failure to acquire private property in land illegitimately diminishes the common stock of 

mankind is unique to the Second Treatise. Even though Locke was clearly troubled by the 

‘discovery’ of the Native Americans in the Essays on the Law of Nature 185, it is the politically 

encumbered natural law theory of the Second Treatise that contains the account of universal 

crime and of the relation between the criminal against mankind and the enforcer of the natural 

law.  

In general, natural law provided the normative toolkit with which to conceptualize and 

authorize the colonization of the Americas.186 Moreover, the natural law of property is at the core 

of early modern theories of justice, as the violation of property rights and the restitution of 

wrongly lost property provide grounds for the justice of war.187 It is unsurprising, then, that 

Locke substantiates his concept of offenses against the whole human species with the violation of 

the natural law imperatives regarding private property. Focusing on Locke’s theory of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
185 Locke writes in the Essays on the Law of Nature: “Men are everywhere met with, not only a select few and those 
in a private station, but whole nations, in whom no sense of law, no moral rectitude can be observed. […] and while 
in one place there are no temples or altars of gods, in another they are found splattered with human blood. Since 
such is the case, it may be justly doubted whether the law of nature is binding on all mankind, unsettled an uncertain 
as men are, accustomed to the most diverse institutions […] for that the decrees of nature are so obscure that they 
are hidden from whole nations is hard to believe.” And yet, “In spite of these objections, we maintain that the 
binding force of natural law is perpetual and universal” (cited in Robert Williams The American  Indian in Western 
Legal Thought, Oxford University Press: Oxford, 1996, p. 93) 
186 Hulme, ‘The Spontaneous Hand’, p. 28 
187 Boucher, Political Theories of International Relations p. 207 



 

!
97!

property188 in the state of nature may seem far removed from assessing the term ‘crimes against 

humanity’ in contemporary politics of international law. Yet, the substantive gap between private 

property and mass atrocities against civilians, as stalling as it may seem, is not decisive here. 

Instead, what is of interest to us is the normative architecture of Locke’s thought that gives rise 

to his concept of universal crime. Locke’s theory of private property does not simply tackle who 

can own what and why.  Rather, it is the condensation point of the normative relationship 

between the self and the society of mankind, between the duty of self-preservation and the duty 

to preserve mankind.189 In short, private property provides the theoretical site on which the 

singular agent and humanity are mutually imbricated.  

More specifically, Locke substantiates his notion of universal crime with violations of 

what he elaborates as the natural law of private property in land. Locke maintains that the earth 

was given to humanity by God as common property for the benefit of mankind. Yet, he argues 

that as long as the earth remains in common, God’s gift remains useless and fails to benefit 

mankind. Only the establishment of private property in land by way of agricultural labor renders 

the earth useful for mankind. At the heart of Locke’s argument is the prohibition of waste. The 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
188 Locke’s concept of personhood is deeply entwined with his theory of property in the sense that he considered the 
private ownership of property an essential, of not constitutive, quality of the individual person. In the Second 
Treatise, Locke uses the term property in three ways: First, in the broad sense that includes “life, liberty, and estate” 
(paras 87, 123). Second, he specifies it the “property which man has in his own person” (paras 23, 44), a definition 
that enables the labor theory of property. See Stephen Buckle, Natural Law and the Theory of Property: Grotius to 
Hume, Clarendon Press: Oxford 1991, p. 161. Third, and predominantly, Locke uses the term to refer to property in 
the strict sense, namely the exclusive ownership of material goods (see section five). 
189 In the Second Treatise, Locke considers self-preservation and the preservation of others to relate to one another 
as a matter of degree. He writes: “Everyone is obliged to preserve himself […], so for the same reason everyone 
ought, when his own survival is not at stake, to do as much as he can to preserve the rest of mankind.” (para 6). In 
the renaissance and early modern natural law tradition generally, society, property and self-preservation are closely 
interlinked. Man being of fundamentally social nature, both society and property are necessary for his survival. In 
turn, property becomes necessary as society develops as it stabilizes and orders social relations of subsistence. 
Theories of property are also at the heart of the legitimacy of self-defense and of theories of just war geared towards 
the recovery of property, particularly in Grotius’s theory (ibid.: 64). Moreover, the concept of property also attaches 
to human equality and liberty, for only free and equal humans can own property. For Locke, ownership of property 
and slavery are mutually exclusive. For a discussion of the inseparable nexus between liberty and property see 
Buckle Natural Law and the Theory of Property, pp. 174-79. 
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earth remains in a state of waste unless it is enclosed by means of labor. Agriculture will then 

multiply the productivity of the earth, which realizes God’s gift and ‘benefits’ mankind. 

Therefore, only private property enables the preservation of mankind. As a consequence, he who 

fails to enclose and cultivate land fails to perform the duty of preserving mankind. Humanity’s 

common stock remains in a state of waste and thus all humanity is injured by the failure on the 

part of an individual agent to enclose land. For anyone is injured, anyone has the right to enforce 

the law of nature on behalf of mankind.  

Locke’s reflections on his concept of offenses against the whole human species ties in 

with the colonial situation in North America, where it justifies the dispossession of Native 

Americans on the grounds that they fail to fulfill the natural law imperative of cultivating soil for 

the benefit of mankind.190 For they offend humanity by not improving what belongs to humanity, 

namely the earth, they have forfeited their original entitlements under natural law. This is the 

particular historical challenge for Locke, which he captures theoretically with the concept of 

universal offenses against mankind. 

Locke’s substantiation of the concept of universal crime may appear irrelevant with 

regard to 19th and 20th century uses of crimes against humanity to capture the most atrocious 

forms of mass violence. Yet, as I demonstrate in the textual interpretation below, I argue that we 

can derive several structural components from Locke’s theory of offenses against the whole 

human species that provide us with an analytical grid with which to apprehend our contemporary 

condition as regards the administration of global justice to political mass violence.191 Even 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
190 As I will detail in the analysis below, Locke’s argument targets Native American peoples who do not practice 
agriculture but subsist as hunters and gatherers. His natural law theory of property in land thus voids property claims 
advanced both by indigenous groups and other European colonizers that do not rely on agricultural labor.  
191 Locke created a political theory global in scope and universal in impetus, to which interpretations refer in order to 
ground their commentary on the present state of an emerging global civil society. See Williams The American 
Indian, p. 91). On the issue of humanitarian intervention and the Responsibility to Protect, see Geras, Birth of a 
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though Locke neither significantly influenced the international politics of his time nor structured 

the theoretical justifications of interventionist politics of his successors, his theory of retributive 

justice in the (global) state of nature, provides an analytical concentrate, the disentangling of 

which enables the isolation of distinct theoretical insights into our contemporary condition of 

global criminal justice, to which I turn in the conclusion. 

 

IV) Locke’s Theory of Universal Crime 

First, Locke’s concept of humanity requires scrutiny. As stated above, I understand 

humanity as a normative, not a descriptive category. Just as the concept of ‘war crimes’ includes 

the designation of war as a legally recognized concept, crimes against humanity identify 

humanity as a norm that can be violated. Put differently, humanity is a norm that needs to be 

adhered to by proper conduct. Human action can therefore fail to conform to the standards of 

humanity. In the forth paragraph of the Second Treatise, Locke introduces the universal equality 

of all members of the species as a capacity to be enacted, rather than as an inherent quality. He 

writes that “there is nothing more evident, than that creatures of the same species and rank are 

promiscuously born to [...] the use of the same faculties” (para 4, emphasis added). Kirstie 

McClure points out that Locke presents individuals’ membership in humanity as a potential 

requiring realization by way of conduct according to the law of nature.192 The humanity of the 

individual is not a naturally given, but a required quality, which corresponds with Locke’s 

rejection of innate ideas as a source of knowledge that foregrounds his empiricism. Yet, Locke’s 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Concept. On international justice and ethical foreign policy in the wake of the Cold War, see Lang Punishment, 
Justice, and International Relations: Ethics and Order after the Cold War, Routledge: London/New York, 2008.  
 
192 McClure, Judging Rights, p. 99 
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refutation of innatism cohabits with his moral universalism.193 The perspective that ‘humanity’ is 

a quality to be acquired by all humans does not open up to a pluralist view of what may qualify 

as properly human. Rather, membership of humanity is acquired only by adherence to the natural 

law. The universally equal distribution of the capacity to be human lays the ground for the 

bifurcated and hierarchically organized concept that ‘mankind’ occupies in the Treatise.194  In 

other words, precisely because all human beings are born with an equal potential to adhere to the 

natural law, those who display behavior at variance with universal norms expel themselves from 

the ranks of humanity. Those who fail to enact their human potential, to act according to the law 

of virtue dictated by reason195 retain only the appearance of a human being, but essentially cross 

the boundary into animal existence.196  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
193 Jeremy Waldron, God, Locke, and Equality, Cambridge University Press: Cambridge, 2002, p. 167 
194 Humanity is divided into the innocent and the offenders (para 6), the civilized and the uncivilized (para 30), into 
the industrious and the covetous (para 34), the degenerate and the rational (para 128), and ultimately into separate 
peoples under sovereign government (ibid.). McClure’s use of the term ‘natural humanity’ thus appears as phrase 
demanding further explication (Judging Rights, p. 154).  
195 Natural law, reason, and membership in humanity are closely interlinked in the Second Treatise. While Locke at 
times presents reason as the means with which to apprehend the natural law (paras 6, 12, 124), he also conflates the 
two by using the ‘law of reason’ as synonymous with the natural law (paras 5, 10). Locke uses ‘reason’ 
interchangeably with ‘natural law’ when he delineates what man can discover in the realms of morality and politics 
by way of the faculty of reason. See James Tully, A Discourse on Property: John Locke and his Adversaries, 
Cambridge University Press: Cambridge/MA, 1980.  While Locke embraces this rationalist theory of natural law, he 
reconciles it with the voluntarist approach that names God’s will as the source of obligation to the natural law (ibid.: 
41). Locke adopts the Thomist framework that integrates reason and revelation, natural law and scripture, as 
complementary parts of the Divine Law (ibid.: 59). Consequently, an can only be free by exercising his faculty of 
reason, which illuminates the limits that natural law sets to his freedom and the freedom of all (para 63). Violating 
the law of nature is tantamount to ‘departing from the right rule of reason’ (para 10), to ‘renouncing reason’ (para 
175) and thereby to forfeiting the human status altogether (paras 16, 23, 173, 180, 243). Locke associates the law of 
reason with three substantial issues: peace and preservation of mankind (para 175) as well as the labor theory of 
property (para 30). 

Two aspects of Locke’s treatment of reason are particularly important for the inquiry into the relationship 
between ‘humanity’ as a metaphysical universal and as an organizing principle for political antagonism, because 
reason is as much a potential in need of realization as human nature. The first is the issue of will as it interlocks with 
Locke’s concept of reason. Locke typically states that the natural law is ‘plain and intelligible’ to the reasonable. 
Yet, he also emphasizes that the study of the natural law is a matter of will (para 6). While he admits that certain 
‘natural defects’ may hinder the complete acquisition of reason (para 60), it is incumbent on the individual to 
commit herself to exercising and applying her reason in order to discover the natural law (Essay, I.5 – page 184 in 
the selected political writings). Failure to perform according to the natural law, to enact one’s proper humanity, may 
thus be due not to inability, but due to a lack of will. Second, Mehta interprets Locke’s Thoughts Concerning 
Education in order to argue that the notion of reason is tied into “a highly conventionalistic regime of instruction and 
social manipulation” (54) that includes the requirement of disciplinary education. Given that reason is the 
prerequisite for consenting to government, and hereby for citizenship, Locke excludes madmen and children from 
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McClure identifies this division amongst all those harboring human potential as the 

“human condition” that underlies Locke’s text as a “metaphysical given[s]” that “persistently 

structure[s] significant aspects of his […] political theory”.197 The human condition for Locke 

comes in the form of ‘conditional humanity’. Therefore, the metaphysical character of his 

concept of mankind marks it as a potential.198 The performance of humanity, or failure thereof, 

takes place in the realm of concrete social interaction and subject to political judgment, because 

the congruity between human action and the law of nature is subject to everyone’s entitlement to 

punish in the state of nature (see para 9). Since Locke defines punitive power as non-consensual 

political power (paras 3, 9, 11, 171) 199, the measures taken against those who fail to realize their 

human potential, thus violating the law of nature, are political measures. For Locke, humanity is 

enforced in the medium of political power.200  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
the capacity to consent. See Mehta, Liberalism and Empire, p. 59. Mehta does not mention, however, that offenders 
against the law of nature are taken to renounce reason altogether and thereby render themselves unfit for the status 
of legitimate political subjects. Given Locke’s identification of the Indian as the object of the law of nature (para 9), 
it is not surprising that, in the Essay he names the savage in the same list with children, idiots, and illiterate (Book 1, 
chapter 2, para 27). 
196 Waldron, God, Locke, and Equality, p. 51, John Dunn The Political Thought of John Locke. An Historical 
Account of the Argument of the ‘Two Treatises of Government’, Cambridge University Press: Cambridge, 1969, p. 
107-9. Below, I will discuss the internal contradictions of Locke’s claim that the offender against the law of nature 
turns into a ‘beast of prey’. 
197 McClure, Judging Rights, p. 154 
198 In God, Locke, and Equality Waldron argues that Locke’s philosophy is based on a radical egalitarianism. My 
argument does not contradict this interpretation for two reasons. First, egalitarian theories do not reject inequalities – 
on the contrary. The point of philosophical egalitarianism is to establish that inequalities must be justified in order to 
be legitimate. Second, affirming Locke’s egalitarianism as a philosophically valid principle does not conflict with 
investigating the inequalities that manifest themselves in social interaction and through political judgment, i.e. in the 
realm of realizing universally egalitarian norms.  
199 McClure finds in Locke’s concept of the state of nature the notion of ‘natural politics’. See McClure Judging 
Rights, p. 154, while Tully goes so far as to see a concept of ‘individual popular sovereignty’. See Tully, An 
Approach to Political Philosophy, p. 141-2. 
200 The offender against the law of nature is the subject of non-consensual, yet political power in the state of nature. 
Locke repeatedly articulates the characteristics of political power, even in the state of nature, in penal terms. For 
punishment can only be meted out by a superior towards an inferior (para 135), the state of nature contains a form of 
legitimate subjection to the rule of another that is both political and non-consensual in origin. The correlate of this 
non-consensual power lies in Locke’s concept of forfeiture, which I discuss below. Both these arguments cast a light 
on the contemporary entwinement of crimes against humanity as justifications for humanitarian interventions. Locke 
continues to argue: “For I have truly no Property in that, which another can by right take from me, when he pleases 
against my consent” (para 138) – property here denoting ownership of one’s own person as well as one’s things. 
When Locke defines property as that which “without a man’s consent […] cannot be taken from him” (para 173) it 
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The offender against the law of nature provides the link between Locke’s emphasis that 

“Creatures of the same species and rank [are] born to all the same advantages of Nature, and the 

use of the same faculties, should also be equal one amongst another without Subordination or 

Subjection” (para. 4) and his assertion that legitimate punishment under the natural law (para.7) 

is the only way by which “in the State of Nature, one Man comes by a Power over another” (para 

8).201  This argument illustrates Locke’s political thought as a theory of egalitarianism, which 

considers factual inequalities as requiring justification precisely due to the basic assumption that 

all humans are endowed with equal entitlements. Offenses against the whole human species 

provide the justification for unequal power relationships in the state of nature that Locke’s 

egalitarianism requires. Given that Locke substantiates the description of the state of nature in 

the Second Treatise with the colonial situation in North America, we can assume that the notion 

of universal crime becomes necessary to justify the subjection of Native American peoples 

precisely because they are recognized as ontological equals who have forfeited their original 

entitlements under the law of nature. In sum, universal egalitarian norms such as humanity do 

not translate into globally equal inclusion. Rather, they provide equal standards for all, which 

create the possibility of justified inequalities.  Waldron thus correctly identifies “the area of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
becomes clear that the criminal does not have property in his own person. The power springing from forfeiture 
Locke defines as despotic power (paras 171, 173, 175, 178, 196), which also justifies his just war theory of slavery. 
See James Farr, ‘Locke, Natural Law, and New World Slavery’, Political Theory, Vol. 36, No. 4, 2008, pp. 495-522. 
For the criminal renounces reason absolutely in favor of enacting his will, she gives absolute power to the punisher.  
Thrice in the text, Locke glosses over the non-consensual, yet political because tied to punishment in the name of the 
law of nature, form of hierarchy in the state of nature (paras 95, 119, 123). He does, however, provide one precise 
formulation: a man “in the state of nature [has] no arbitrary power over the life, liberty, or possessions of another, 
but only so much as the law of nature gave him for the preservation of himself, and the rest of mankind” (para 135). 
The righteousness of this authority, however, derives not from the consent of the criminal, unless the crime can be 
construed as tacit consent, but from the law of nature.  
201 Waldron locates Locke’s theory of criminality in the context of arguments against the legitimacy of absolute 
power. Locke’s focus, according to Waldron, is lies on ‘crimes against equality’. See Waldron God, Locke, and 
Equality, p. 141. From an egalitarian perspective, punishment is justified, because the criminal’s attempt to exert 
absolute power over another man rests on illegitimate grounds.  
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crime and punishment [as] a delicate terrain for the Lockean theory of equality”.202 Yet, he does 

not discern Locke’s notion of universal crime as the nexus that reconciles the equal freedom of 

all and legitimate subjection in the state of nature.   

At the beginning of the Second Treatise, Locke cites Hooker: “[Of the] relation of 

equality between our selves and them, that are as our selves […] natural reason hath drawn for 

direction of life, no Man is ignorant ” (para 5, emphasis added).203 Equality thus turns into 

similarity, which raises curiosity about those who are neither ‘our selves’ nor ‘as our selves’. 

During paragraphs seven to nine, Locke unfolds a rapidly flowing argument that marks the 

offender against mankind as the singular justification for one man to have ‘legitimate power over 

another in the state of nature’ (para. 8) and substantiate the universal criminal with the figure of 

“the Indian” (para 9). Humanity quickly disintegrates into law abiders and trespassers, because 

the natural law dictates to “preserve the innocent and restrain offenders” (para 7, see also paras 

20, 23). As a norm in need of enforcement, humanity is fragmented into innocents and offenders 

as soon as it becomes politically operable. The universal prohibition of harm (para 6) thus proves 

irreconcilable with the preservation of everyone. In other words, the preservation of mankind 

prohibits the preservation of all. The moral imperative to preserve mankind morphs into the 

justification of lawful harm against fellow men.204  

Second, this discussion brings us to the question of the humanity of the criminal. What 

can we learn about the figure of the offender against the species from the Second Treatise?  

Below, I argue that the concrete content of offenses against mankind consists of two elements: 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
202 Ibid., p. 149 
203 In the chapter on property, Locke provides a more specific delineation of the distinctions that bifurcate ‘mankind’ 
when he writes that the ‘civilized part of mankind’ as those who codify property rights under positive law (para. 30).   
204 Robert A. Goldwin, ‘Locke's State of Nature in Political Society’, The Western Political Quarterly,  
Vol. 29, No. 1, p. 130 
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first, physical harm to human beings and second, the wasting of property.205 Yet, apart from 

interpretations of what the universal criminal actually does in order to victimize all mankind, 

how can we conceptually grasp this figure and what type of agency does Locke grant her? 

The presence of the universal criminal may be overshadowed by the language of the 

‘enemy of mankind’, which is a comparatively much more eye-catching term in current 

scholarship on the history of international law and politics.206 The ‘enemy of all mankind’ has 

had a recent theoretical career through the popularity of Carl Schmitt’s writing. For Schmitt, the 

‘enemy of mankind’ embodies the violent instability at the heart of moral universalisms. While 

he recognizes the relation between equal enemies as an ethical constellation that delimits the 

intensity of international violence, the ‘enemy of mankind’ is the target to be annihilated in a 

total war as an ‘inhuman monster’.207 Schmitt’s rejection of international criminal law in The 

Nomos of the Earth is based on an inaccurate conflation of the international criminal with Kant’s 

‘unjust enemy’.208 Given how well Locke’s language of the ‘enemy of mankind’ as a ‘beast of 

prey’ to be destroyed in a just war corresponds to the Schmittian framework, it is not surprising 

that the distinction between the universal criminal as offender against mankind and the ‘enemy 

of all’ have eluded attention. Broadly speaking, the figure of the enemy is much more readily 

recognized as a political category than the criminal, which appears as an inaccurate conceptual 

mapping, even more acutely so in the international realm.209 On the surface, it appears as though 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
205 Waldron notes that the chapter on property substantiates Locke’s natural law argument in the clearest fashion 
within the Second Treatise. See Waldron, God, Locke, and Equality, p. 151). 
206 see Heller-Roazen, The Enemy of All 
207 Schmitt, Concept, p.110 
208 Carl Schmitt, The Nomos of the Earth in the International Law of the Ius Publicum Europeaum, Telos Press: 
New York, 2006, pp. 168-9 
209 In his definition of the ‘piratical paradigm’, Daniel Heller-Roazen notes that the pirate as the enemy of all 
produces “the collapse of the distinction between criminal and political categories”. See The Enemy of All, p.11. The 
depoliticization of criminality implicit in this phrase indicates a Schmittian orientation in so far as Schmitt 
delineated the criminal as an a-political category vis-à-vis the enemy. See Schmitt, Nomos, pp. 51, 121 - 124, 147. In 
Nomos, Schmitt, like Grotius, considers the pirate a criminal who steals from individuals rather than antagonizes 
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Locke’s moral universalism coupled with his just war theory fits Schmitt’s analysis seamlessly. 

Going beyond the rhetoric and considering the broader legal theory and political philosophy in 

the Second Treatise, however, provides a distinct perspective on the ‘criminal against mankind’ 

as a human subject minimally integrated in the natural legal order. The concepts of war/enemy 

and crime/criminal are almost, yet not entirely indistinguishable in the Treatise. On the one hand, 

Locke articulates a threshold criterion that distinguishes the occurrence of a crime from the 

inauguration of a state of war.210 On the other hand, Locke continues to equate crime and war.211 

It is acknowledged that Locke elaborates a just war theory212, yet it is more accurate to say that 

his is a theory of punitive war, which rests on the presence of a universal criminal.213 

Consequently, I argue for the human status of the universal criminal and her standing within the 

law of nature, contrasting her to the ‘enemy of all’ as the ‘inhuman monster’.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
entire (or all) peoples, which is the legally correct categorization. See Moloney, ‘Hobbes, Anarchy, and International 
Relations’, p.198. Heller-Roazen, on the other hand, suggests that pirates cannot be considered common criminals 
because they cannot be grasped under any civil code. See Heller-Roazen, Enemy of All, p. 11. What he overlooks is 
that universal jurisdiction, originally developed to formalize a universal right to punish piracy on the high seas, is 
always a criminal jurisdiction. To this very day, the piracy analogy marks debates on contemporary universal 
jurisdiction in international criminal law, even though it has been criticized as an inappropriate citation of 
precedence.  As a result, his argument does not engage with the distinctions and overlaps that mark the conceptual 
relation between the terms of the criminal and the enemy. A source of this analytical gap may be that Heller-Roazen 
conceives of criminality as tied exclusively to sovereign, rather than international law. Consequently, unless one 
follows Schmitt’s dismissal of all normative categories, including normative universals, as a-political, criminality 
constitutes a political category, particularly in the context of international relations and law for it plays a core role in 
mediating and adapting universal norms to empirical difference and the significance thereof for political practice and 
judgment.  
210 Locke writes: “The State of War is a State of Enmity and Destruction; And therefore declaring by Word or 
Action, not a passionate and hasty, but a sedate and settled Design, upon another Man’s Life, puts him in a state of 
War […]” (para 16). 
211 See Dilts, ‘To Kill a Thief’ 
212 See Tuckness, ‘Punishment’. Historically, however, the English wars of conquest in North America were limited 
in number and scope. See also Pagden, Lords of All the World, p. 66. 
213 The contemporary mobilization of international criminal law, and particularly of crimes against humanity, as 
justifications of humanitarian interventions as well as the contemporary framing of military force as law 
enforcement are strongly reminiscent of Locke’s theoretical architecture.  McClure’s position that natural law 
frameworks have become largely irrelevant for grappling with politics in the twentieth century seems valid only 
within the scope of the nation state, but certainly not for questions of international law and the legitimacy of warfare. 
For an argument similar to mine see Teitel 2011.  
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Emphasis is usually placed on Locke’s characterization of the offender against the natural 

law as a lion, tiger, or vermin (paras 10, 12, 16, 172, 181).214 The offender against the law of 

nature “revolt[s] from his own kind to that of Beasts by making Force, which is theirs, to be his 

rule of right, he renders himself liable to be destroyed by the injur’d person and the rest of 

mankind, that will joyn with him the execution of Justice, as any other wild beast, or noxious 

creature […]” (para 172). Two issues are remarkable in this context. First, why does Locke argue 

that this particular type of beast should receive punishment, i.e. legally sanctioned violence in the 

name of justice rather than annihilation pure and simple? Punishment under the color of the 

(natural) law affirms not only the human status of the punished subject, but also signifies 

membership in a (in this case global) community tied together by norms of justice. In Article ten 

of Olympe De Gouges’s Declaration of the Rights of Woman (1791), where she writes: “[…] 

woman has the right to mount the scaffold; she must equally have the right to mount the 

rostrum”.215 If receiving punishment qualifies as a right, it surely attaches only to humans, not to 

animals. Farrell argues that Locke considers the criminal to deserve punishment, rather than the 

victim.216 The concept of desert again points to the human status of the offender even after the 

deed. The criminal thus remains a human subject to the natural law, and thereby included in the 

legal order as ‘an outsider within the law’.  

Moreover, the universal criminal actively brings about the forfeiture217 of her natural 

rights.218 Simmons argues that the criminal with her deed creates the right to punish in the state 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
214 See also see McClure Judging Rights, p. 52, 150; Inayatullah/Blaney, IR and the Problem of Difference, p. 53 
215 see http://www.library.csi.cuny.edu/dept/americanstudies/lavender/decwom2.html 
216 Daniel Farrell, ‘Punishment Without the State’, Nous, Vol. 22, No. 3, p. 442 
217 Though Locke alludes to the concept of forfeiture several times in the Treatise (23, 173, 180, 243; for leniency 
stipulations see 85, 172-3, 159) Simmons claims that the theory remains empty and incoherent. See Simmons ‘Right 
to Punish’, p. 334. Waldron identifies two strands of Locke’s forfeiture theory. The first links forfeiture of natural 
rights to the measurement of the proper limits of freedom, which is “an artifact of a calculation that pays attention to 
the equal interest in liberty of others (God, Locke, and Equality, p. 144). In light of this perspective, Waldron 
concludes that “the criminal retains the right […] to be treated by all others as an equal in determining the particular 
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of nature.219  The criminal “renders himself liable” (para 172, emphasis added) to the execution 

of justice. Likewise, Locke claims that forfeiture by way of crime grants and thereby actively 

provides the grounds for despotic power (para 173). It is therefore the act of the criminal itself 

that creates her legal standing by way of placing will over reason (see para 6), not the punitive 

act on the part of those who enforce the natural law. It is not the punishing agent who deprives 

the criminal of the right to life, but rather the criminal deprives herself of this right. An act of 

will220 that provides legitimate, absolute power to another man appears like a distinctly human 

act. Having prioritized will above reason may render the natural law offender dangerous to 

mankind (para 8), but not necessarily altogether beyond the law of mankind. Her death is legible 

within the natural law (para 18).  

The language of the universal criminal as a beast operates on the level of rhetoric rather 

than argumentative coherence in the Second Treatise. The criminal actively renders herself like a 

beast by adopting force as the rule of right while she could potentially have acted differently.221 
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demands of social life” (ibid. 145). He also notes that this line of reasoning enables justifications of capital 
punishment (ibid.). The ‘harder line theory’ (ibid.) of forfeiture provides, first, a theory of expulsion from the human 
community and, second, a just war theory of slavery (ibid. 147). Yet, Waldron argues that even though we may be 
entitled to treat the banned human like a beast of prey, her ontological status as an equal remains intact (ibid.: 147).  
218 A. John Simmons, On the Edge of Anarchy. Locke, Consent, and the Limits of Society, Princeton University 
Press: Princeton, 1993, p. 108 
219 Simmons, ‘Right to Punish’, p. 330. Locke writes that the criminal forfeits his life to the punishing agent (para 
23). Simmons terms this interpretation the secular branch of Locke’s theory of punishment. The Christian strand of 
the argument conceives of the right to punish as a derivation from God’s imperative to preserve the human species. 
See Simmons, ‘Right to Punish’, p. 342. 

220 As I mention above, Locke provides a threshold criterion for the distinction between crime and war. A 
‘passionate and hasty’ act, though directed against the life of a fellow human, therefore falls below the threshold of 
war and qualifies as a single act of crime.  This act is motivated by passion rather than will, it is closer to the act of a 
beast than the ‘sedate settled design’, which initiates the state of war. Yet, given that it appears as a momentary fit, 
the question is whether forfeiture in the case of crime is temporally limited See Waldron, God, Locke, and Equality, 
p. 148, para 20 for the parallel of the end of war. However, Locke also emphasizes that the highway thief having 
stolen some property from a traveler, may be legitimately killed due to the uncertainty attached to this future designs 
(paras 182, 207).  
221 McClure, Judging Rights, p. 52. While the offender against the law employ ‘brute force’, the ‘executioner of 
justice’ use righteous force. A fact for Hobbes, Locke considers violence in the state of nature as a matter of norms. 
Partaking in arguments of just war theory, alien to theories of realism in international relations, Locke prefigures 
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By rendering herself liable to a legally sanctioned death, she remains integrated into the 

symbolic order of the law. Only the denial of the execution of justice by way of punishment 

pushes the criminal truly beyond the law and thus beyond humanity.  

While it is a common contemporary argument that the deprivation of legal status 

corresponds with the loss of human status222, a distinction between ‘rights’ and ‘crime’ must be 

drawn in order to address the specificity of criminality and punishment for the interlocking of the 

law and the human. In Precarious Life, Judith Butler sheds light on the difference between the 

criminal and the dehumanized person pushed beyond the boundaries of the law. With regard to 

the indefinite detentions policies applied to suspects of terrorism by the Bush administration, 

Butler writes that “the suspension of standing before the law” erases the “life of the political 

animal”223, who is “rendered faceless and abject” and “not punishable by law”224. She quotes a 

member of the Department of Defense in March 2002, who emphasizes that the detainees are not 

held as criminals, but as ‘dangerous people’.225   

Even though she does not make it an explicit part of her argument, Butler extrapolates 

that the status of the criminal is a form of ‘standing before the law’. The problem with indefinite 

detention is not that it deprives the individual of rights – but rather that it deprives her of the 

status of a criminal, a legally defined figure endowed with a minimal set of rights. The criminal 

is not subjected to ‘the suspension of standing before the law’, but rather inhabits a specific 

location within the symbolic order of the law. For she is punishable by law, she remains a 

political animal, a member of the political community integrated by norms of justice.  
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arguments contemporarily used to account for the entwinement of humanitarianism and militarism as well as current 
justifications of humanitarian interventions by means of international criminal law.  
222 Judith Butler Precarious Life. The Power of Mourning and Violence, Verso: New York, 2004; Samera Esmeir, 
‘Dehumanization’ 
223 Butler, Precarious Life, p. 68 
224 ibid., p. 73 
225 ibid., p. 75 
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Accordingly, I follow Dunn226 and Waldron227, who argue that the ‘bestialization’ of the 

offender in the Second Treatise is not be interpreted in the ontological sense. Dunn maintains 

that we may however treat those infringing on the natural order like animals, because their acts, 

and not necessarily their personality, are bestial.228 However, Dunn focuses on the forfeiture of 

rights, not on the notion of crime and punishment that continues to account for the offender in 

terms of natural law. Waldron points out that Locke’s stipulation that excessive punishment in 

the state of nature is itself a violation of the natural law indicates a significant degree of care for 

the person of the offender inscribed in the normative communal order.229   

Consequently, the criminal remains a member of the community. In Eichmann in 

Jerusalem, Arendt notes: 

“The wrongdoer is brought to justice because his act has disturbed and gravely 
endangered the community as a whole, and not because, as in civil suits, damage has 
been done to individuals who are entitled to reparation. The reparation effected in 
criminal cases is of an altogether different nature; it is the body politic itself that stands in 
need of being ‘repaired’ […]”.230 

 

The repairing of the body politic involves the wrongdoer as a central figure. Locke 

speaks of the criminal as undoing the “ties of the common law” (para 16, emphasis added) and as 

having abandoned “the common bond whereby mankind is united into one fellowship and 

society” (para 172, my emphasis). For the criminal unravels the fabric of humanity by violating 

the natural law, anyone may act so as to ‘repair’ the damage done to the human community. 

Importantly, the fact that the criminal herself abandons reason and quits the common ties of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
226 The Political Thought of John Locke, p. 109 
227 God, Locke, and Equality, p. 146 
228 ibid. 
229 Ontological equality here works as a constraint on the expanse of legitimate hierarchy. See Waldron, God, Locke, 
and Equality, pp. 147, 151. A similar limitation of punitive power is built into Locke’s forfeiture theory in the case 
of a war of aggression. His just war theory of slavery limits the scope of justified absolute power strictly to those 
who actively participated in hostilities and they forfeit his life, but not their possessions (para 182). 
230 Hannah Arendt, Eichmann in Jerusalem. A Report on the Banality of Evil, Penguin: New York, 1977, p. 261 
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mankind does not fully release her from the bond of the natural law for she still counts as an 

offender within its framework.231 The criminal cannot fully release herself from the constraints 

of the law of nature as long as the one who destroys her life does so in the name of punishment 

that is legitimate under the very same law. Given that Locke considers “the idea of properly 

human nature as something performed in deeds rather than inherent in the species”232, the 

criminal may very well “enact the objective nature of a beast”233. And yet, as long as the law 

holds sway over her from the vantage point of punitive action, she retains a position within the 

order of the human community.234 The characterization of the offender against mankind as a wild 

beast is thus rhetorical rather than ontological. 

The third question posing itself is why Locke employs the concept of an offense that 

injures ‘the entire species’. So far, I have outlined Locke’s political concept of humanity by way 

of delineating the division inscribed into the abstract notion. I identified the figure of the 

universal criminal as the central axis of this division, who is governed by punitive and therefore 

political power in the state of nature. Now, I turn to the question ‘why humanity’?235 Why does 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
231 If we accept the interpretation that the Indian serves to substantive the figure of the universal criminal in the 
Second Treatise, then we can embrace the argument that Locke’s egalitarianism included the indigenous peoples as 
objects of equal moral concern, but not as subjects equally entitled to political self-determination. See Parekh, 
‘Liberalism and Colonialism’, p. 92.   
232 McClure, Judging Rights, p. 52, original emphasis 
233 ibid. 
234 Waldron argues that Locke does not seek to dehumanize the Indian. Waldron points out that the very fact that 
Locke saw the need to make an argument about the subjection of the indigenous peoples indicates his recognition of 
them as individuals in principle equal to the Europeans. See Waldron, God, Locke, and Equality, p. 170. Parekh 
notes that “precisely because the Indians were human beings, they were expected to live up the rational and moral 
imperatives of their human nature”. See his ‘Liberalism and Colonialism’, p. 91. In Lords of All the World, Pagden 
observes more broadly that, historically, “few Europeans could accept that [the Indians] were anything other than 
human, and as human they clearly possessed both political and territorial rights.” See p. 75. Consequently, French 
and British arguments for the legitimacy of colonial occupation could not draw on the subhuman nature of the 
indigenous peoples, but turned to the Roman law doctrine of res nullius, which I discuss in the next section. 
235 In answer to the question ‘why humanity’, Norman Geras offers a typology that distinguishes between two 
possible meanings of humanity in the term ‘crimes against humanity’: first, the human race in its entirety and 
second, a certain qualitative type of behavior or sentiment. See his Birth of a Concept, pp. 38-9.  He offers six sub-
types for the first, and four sub-types for the second referent. Six of those he deems inadequate (‘inhumane acts’, 
‘diminishing the human race’, ‘threatening the peace and security of humankind’, ‘genocidal acts’, ‘threatening the 
existence of mankind’, ‘all humankind are the victims’), two he considers as half-right (‘breaching the sovereign 
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Locke define offenses against the natural law as offenses against the (human) species (para 8)? 

Why does he not advance a more moderate claim?236 In other words, what does the universal 

criminal do in order to offend the entirety of mankind with her deed? The Second Treatise 

provides two answers to this question.  

The first derives from the obligation to preserve oneself as well as other members of 

mankind.237 The concrete, individual victim of the crime has the special right to seek reparation 

from the criminal, yet everyone has the right to punish in the state of nature for the sake of 

restraining the offender (paras 7, 11, 74, 88 172). The aspect of restraint accounts for the 

possibility that the offender will continue to trespass against the law of nature, thereby harming 

further members of the species, perhaps even the punishing agent herself.  ‘Offenses against the 

species’ are thus partially substantiated trough the future threat that the criminal poses to an 

undefined number of people.238  
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authority of humankind’, ‘shocking the conscience of mankind’). For Geras, ‘grave of inhuman acts’ come close to 
the core meaning of ‘crimes against humanity’, which he locates in the fact that the type of violence the law 
enshrines terrorizes us all. See ibid., p. 59.  
236 Simmons discusses the related question of why Locke grants the power to punish to anyone in the state of nature 
– and why he does not a more limited jurisdictional claim. While he explains the jurisdictional claim with answer 
that natural law violations victimize the entirety of mankind, he does not problematize the latter point, as I do. 
Simmons suggests that that Locke established the universal executive right in the state of nature in order to ground 
arguments for the power of commonwealths to punish aliens on sovereign territory (see para 9). By analogy, we may 
say that Locke used the term ‘trespasses against the [human] species’ in order to ground the claim that anyone may 
punish natural law violations in the state of nature, which, in turn, was a pre-condition of arguments for the 
governmental power to punish beyond its territorial boundaries by way of the federative power. Standing by itself, 
this assessment of the question along the lines of internal textual coherence, however, satisfies only on a technical 
level. See Simmons,  ‘Right to Punish’, p. 319. 
237 The argument about punitive power in the Second Treatise shows similarities to the French criminal law doctrine 
of legitimate defense, the defense of others afflicted by a criminal act, which has been mobilized to argue for the 
legitimacy of illegal humanitarian interventions. See George Fletcher/Jens Ohlin, Humanity Must Be Defended. 
When Force is Justified and Why, Oxford University Press: Oxford, 2008.  
 Yet, Locke privileges self-preservation, which is both a duty towards God and a right against fellow man, over the 
preservation of others, should both come into conflict (see para 6).  Tully calls the priority of self-preservation a 
‘distributive principle of preservation underlying the general formulation of the basic law of nature enjoining the 
preservation of mankind. See Tully, A Discourse on Property, p. 46, see also para 135. 
238 As Simmons notes, Locke seems comfortable with the legitimacy of preventive warfare. See Simmons,  ‘Right to 
Punish’, p. 319.  
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Second, and more importantly, Locke’s account of private property grounds his theory of 

humanity, and specifically, his concept of crimes against humanity.239 For God gave the earth to 

mankind in common (paras. 25, 32), he who wastes the common stock of humanity “took more 

than his share, and robbed others” (para 46), thereby offending the rest of mankind. This spoilage 

prohibition contains the prohibition of invading the property of mankind. 240  

“But if the [Products of Nature] perished, in his possession, without their due use; if the 
Fruits rotted or the Venison putrefied, before he could spend it, he offended against the 
common Law of Nature, and was liable to be punished; he invaded his Neighbors share, for 
he had no Rights, farther than what his Use called for any of them […]” (para 37). 
 
“[I]f he also bartered away Plumbs that would have rotted in a Week, for Nuts that would last 
good for his eating a whole Year, he did not injury; he wasted not the common stock; 
destroyed no part of the portion of Goods that belonged to others, so long as nothing perished 
uselessly in his hands” (para 46, emphases added). 
 

These passages encapsulate one of the two modulations of the spoilage prohibition, 

which is to acquire more than one could use, and therefore waste the common stock of 

mankind.241 The second, more specific variation of the spoilage prohibition involves the natural 
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239 McClure draws several parallels between property and punishment in her interpretation of the Second Treatise. 
She calls attention to the egalitarian distribution of both property rights and the right to punish offenders against the 
natural law. See McClure, Judging Rights, p. 154. Moreover, she considers man’s capacity to judge the proper limits 
of his property by way of experience (‘epistemology of right’) as the flipside of the natural executive right as the 
guarantor of this natural moral order. See ibid., p. 155. 
Chapter five also contains the most references to colonial America in the Second Treatise and displays most openly 
the dual validity of Locke’s argument. The labor theory of property works as much as a critique of the 17th century 
aristocratic privilege of control over land as a denial of recognition of Indian title to land, because, under Locke’s 
argument, Native Americans did not own lands on which they hunted and gathered. As far as Indian agricultural 
practices are concerned, Locke was either profoundly misinformed about local agriculture or chose to ignore 
evidence contradictory to his argument. See Stuart Banner How the Indians Lost their Land. Law and Power on the 
Frontier, Harvard University Press: Cambridge, 2007, pp. 47-49.  
240 Locke, in contradistinction to Grotius, considers the morality underlying the natural law to establish a set of 
positive duties. Likewise, his theory of natural rights is attended by a theory of natural duty to others, taking into 
account the interests of all, See Tully, A Discourse on Property, p. 102. This orientation of natural jurisprudence 
towards the human community corresponds to the concept of res nullius, which in Roman law denoted unoccupied 
lands as the property of mankind, excessive appropriation for Locke constitutes injury to the rest of mankind.  
241 This type of waste also includes lands once enclosed but not labored upon or the spoilage of produced goods on 
that land. Locke specifies that grass rotting on an enclosure indicates that more was enclosed than could be used, 
which is contrary to the limitations of the natural law. See para 38. It was common Indian practice to allow grass and 
leaves to decompose on land designated for agricultural use for the sake of fertilization. See Banner How the Indians 
Lost Their Land, p. 45. Banner also argues that Locke provided not only inaccurate information about Indian 
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law imperative to enclose land by way of (agricultural) labor (para 32). Throughout chapter five 

of the Second Treatise, Locke equates unenclosed lands and unused waste land (paras 37, 42, 

43). Locke recognizes only enclosed and agriculturally ‘improved’ lands as used and useful land. 

God’s original grant of the earth as common property undermines its own end.  He “provides it 

for use”, but it is incumbent upon man to transform into “man-made objects of use” by means of 

private appropriation.242 

The earth, like humanity, is given to man as a potential. Human beings are called upon to 

enact this potential, to create a normatively accurate reality through their own law-abiding 

agency. Consequently, even though the earth is originally given to mankind in common, it needs 

to be parceled out to individuals by means of (agricultural) labor in order to realize the earth’s 

productivity for the benefit of mankind (para 34).243  Communal property, like the equal status of 

all humans as members of humanity, is given as a potential in need of realization through human 

action.244 Locke’s argument for agricultural enclosure substantiates the duties each individual 

holds under the natural law towards humanity:  

“[…] he who appropriates land to himself by his labor, does not lessen but increase the 
common stock of mankind. […] And therefore he, that incloses Land has a greater plenty 
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property relations, but most likely occluded historical information divergent from his own argument. See ibid., p. 47. 
On this point see also Arneil Locke and America, chapter 2. Banner characterizes Locke as an “unrepresentative 
figure” amongst writers and politicians involved in colonial affairs and Indian property, because he presented a 
distorted image of Indian property claims. See ibid., p. 43. He further invalidates arguments that Locke’s political 
writings did not at all influence colonial land policy. See ibid., p. 48. 
242 Tully, A Discourse on Property, p. 117 
243 By way of having the right to self-preservation, man also has the right to the means of self-preservation (para. 
172). Given that self-preservation is also a duty towards good, appropriating the earth by way of labor fulfills this 
duty.  
244 Locke’s charges against what was in his eyes a want of industriousness on the part of the indigenous peoples thus 
carried much more gravity than his charges against the English working poor. See Hulme ‘The Spontaneous Hand of 
Nature’, p. 33. Waldron however argues that the object of Locke’s theory of punishment were neither the 
supposedly non-working American Indians nor the property-less working class, but absolutist kings, who according 
to Locke’s antagonist Sir Robert Filmer held title to all lands by way of Adam’s title to absolute sovereignty. See 
Waldron, God, Locke, and Equality, p. 149. 
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of the conveniencys of life from ten acres, than he could have from an hundred left to 
Nature, may truly be said, to give ninety acres to Mankind” (para 37, emphasis added).245  

 

The failure to establish private property in land, which Locke attributes to the Native Americans, 

thus ‘lessens the common stock of mankind’. 

‘Humanity’ and ‘property’ share a common conceptual structure in the Second Treatise. As 

Jeremy Waldron notes, Locke’s ‘original communism’ (para. 25) corresponds to his 

understanding of the ‘original community’ of mankind (para 128).246 With regard to the ‘original 

community’, Waldron accounts for the criminal as the figure who forcibly divides the global 

society of mankind into the law abiding and the trespassers and, due to the complications 

attending punitive practices, into disparate peoples under separate sovereign rule (see para 128). 

However, it is not only ‘mankind’ that operates as an abstractly universal, yet practically divided 

concept in Locke’s text. Property (‘original communism’), like mankind, becomes an actionable 

concept only once it is partitioned. Locke thus grapples not with one dilemma, but two. The first 

is the justification of private property in the face of God’s grant of the earth as common 

property247, and it is solved through the labor theory of value. The second dilemma is how ‘one 

man comes to have legitimate power over another in the state of nature’ (para 8), which 

addresses the problem of how to establish legitimate hierarchies beyond those emerging from 

sovereign rule, namely in the colonial situation, for which the natural law provided the 

“conceptual inventory” for rationalizing the subjection of the indigenous peoples248.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
245 On these terms, once land had been legitimately acquired by means of agricultural ‘improvement’, all indigenous 
attempts to reclaim these lands count as natural law violations. See Pagden, Lords of All the World, p. 77. Locke’s 
labor theory of private property thus bypasses the principle of consent. 
246 God, Locke, and Equality, p. 154 
247 Tully, A Discourse on Property, p. 4. John Yolton, Locke and the Compass of Human Understanding:  A 
Selective Commentary on the Essay, Cambridge University Press: Cambridge, 1970, p. 195 
248 Hulme ‘The Spontaneous Hand of Nature’, p. 28 
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Acquiring property rights in nature indicates man’s status as an appropriate human agent.249 

Locke specifies: “God gave the World […] to the use of the Industrious and the Rational, (and 

Labour was to be his title to it;) not to the Fancy or Covetousness of the Quarrelsom and 

Contentious” (para 34, emphasis added). Ownership of property as well as the freedom from 

subjection to legitimate power in the state of nature depends on the proper realization of the 

faculty of reason, indicated by the practice of agriculture. 250 In sum, it is the social function 

attached to private property that binds it to the law of mankind (see para 41).251  Locke’s claim to 

the increasing of the common stock of mankind by means of private property establishes a strong 

tie between individual acquisitive practices and the wellbeing of humanity at large. The common 

gift of the earth is therefore common only to the law-abiding who labor on and enclose land, not 

to those acting beyond the bounds of reason who leave the earth in common and thus to waste. 

Consequently, the earth does not really belong to all mankind in common. It only belongs to 

those who acquire private property in it. Likewise, the preservation of humanity dictates the 

preservation of the innocent, rather than the preservation of all (para 7).  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
249 Pagden, Lords of all the World, p. 78. Vattel’s argument continued Locke’s in arguing that the practice of 
agriculture is concomitant with the realization of nature’s potential and thus a duty of man. See ibid., p. 79. Fusing 
his natural law theory with Aristotelian arguments of natural slavery, Vattel deemed those who left this duty 
unfulfilled to be indiscernible from animals. See ibid., p. 78. Pagden also notes that such dehumanization claims on 
the basis of hunter-gatherer practices emerged visibly in 18th century British justifications of colonialism. See ibid. 
Importantly, Pagden paraphrases Vattel to define such ‘wild animals’ to be threats to the whole race – not crimes 
against the law of nature. The status of a dangerous person differs from the status of a criminal agent under the law. 
For this distinction, see the citation from Butler 2006: 75 above. 
250 Tully ‘Rediscovering America’, p. 156. See also Buckle, Natural Law and the Theory of Property, p. 171. The 
principle of industriousness seems to be aiming at American Indian modes of subsistence rather than at the 
English/European working class. See para. 43. The frame of Locke’s morally charged concept of labor is thus less 
class relations in early capitalism as different modes of subsistence. See Waldron, God, Locke, and Equality, p. 174-
6.  The stumbling block of Locke’s economic egalitarianism is therefore not the distinction between the rich and the 
poor, but rather between the laboring and the non-laboring. See ibid., p. 177. 
251 Tully, A Discourse on Property, p. 99. Tully suggests this in direct contradistinction to MacPherson, who 
conceives of private property as devoid of social functions. Locke’s natural law theory of property fuses Grotian and 
Thomist elements. See Robert Nichols, ‘Realizing the Social Contract: The Case of Colonialism and Indigenous 
Peoples’, Contemporary Political Theory, Vol. 4, 2005, p. 47.  While Locke maintains the common right to 
property, this common right also creates the common duty to preserve mankind by means of private property. See 
ibid. 
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Locke’s substantiation of his concept of crimes against humanity as the preservation of 

(private) property is important in two respects. The first concerns the colonial context of both 

crimes against humanity and private property. It is by now well established that Locke elaborated 

his theory of property in the context of struggles for dominium over land in the North American 

colonies. The agriculturalist argument for the enclosure and ownership of land, emanating from 

the labor theory of property, ties into Locke’s theory of humanity. Consequently, Locke’s theory 

of crimes against humanity is firmly rooted in the early modern colonial project.  

The second involves the invention of money, which works as the vehicle of destabilizing 

punitive practices to the degree that the foundation of a sovereign commonwealth becomes 

necessary so as to arrest the state of war into which the state of nature has deteriorated after its 

introduction. Money provides the analytical path along which we can trace how punishing in the 

name of humanity collapses into the foundation of sovereign rule. This point, although 

apparently obscure, relates to contemporary practices of enforcing international criminal law that 

are geared towards re-solidifying sovereign statehood in the wake of mass atrocities qualifying 

as crimes against humanity and war crimes.252 As discussed above, the prohibition of wasting the 

common stock of mankind by way of appropriating more property than one can use contravenes 

natural law and thus offends mankind at large. This argument relies on the premise that ‘waste’ 

is easily seen, grasped, and judged by others who may then act as enforcers of the natural law on 

behalf of mankind. Yet, money removes the limits of appropriation as it amends the spoilage 

prohibition by way of introducing the option of exchange and trade of property that is beyond 

immediate use. The abstraction of objects into money renders insecure the factual parameters by 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
252 The much acclaimed and much criticized policy proposal of the Responsibility to Protect, is, in Ban Ki-moon’s 
own words, designed to strengthen, rather than to weaken the institutions of state sovereignty. See Ban Ki-moon, 
Implementing the Responsibility to Protect. Report of the Secretary General, United Nations Document A/63/677, 
2009, available at: http://unispal.un.org/UNISPAL.NSF/0/EEF9DE1F698AA70D8525755100631D7C 
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which to judge who lets waste what and when. Money thus destabilizes the ‘epistemology of 

right’253. McClure writes:  With the invention of money […] the natural measure of sufficiency is 

dissolved. There is no longer a known limit on the size of private enclosures”.254 The tacit 

consent to money obscures the factual basis of normative judgment and thereby the legitimacy of 

punitive action. In consequence, “with the dissolution of the epistemology of right […] 

monetarized property relations have rendered the definition, recognition, and equitable 

punishment of crime quite problematic”.255  Money subverts the possibility of retributive 

judgment, for it upsets the parameters of assessing the first type of the spoilage proviso detailed 

above, namely the proper relation between appropriation and use.256  The natural executive right 

is thus rendered dysfunctional as a guarantor of the natural moral order by empirical uncertainty. 

The relationship between the natural right of self-preservation and the natural duty of to refrain 

from robbing others of God’s gift of the earth has been rendered inaccessible by the abstraction 

of property into money, the “definition of criminality [has become] uncertain”.257  Punishment is 

thus likely to be meted out in inadequate situations, with excessive force, or not at all when 

necessary. The natural order of the state of nature becomes ever more densely punctuated by 

cases of biased and disproportional punishment, itself a violation of the natural law (para 8, para 

124).  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
253 This is Kirstie McClure’s term in Judging Rights, by which she captures an account of moral knowing that takes 
sensation, experience, and reflection as sufficient to discern the fundamental imperatives of natural law and suggests 
the moral certainty in the recognition and just punishment of crime and injury.” See McClure, Judging Rights, p. 
128. 
254 Ibid., p. 179 
255 Ibid., p.183 
256 Ibid., pp. 182-3, 211 
257 Ibid., pp.148, 212. As McClure specifies, it is not that money corrodes the practicability of natural rights and 
political judgment. Rather, what crumbles under its introduction is the “knowledge and moral grounding essential to 
their properly human exercise”. See ibid., 212. This analysis seems consistent with Locke’s formulation of 
“confusion and disorder” that plagues the state of nature (para 13, emphasis added). 
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The path to ‘legitimate power over another’ does not end with a series of singular acts of 

punishment within the state of nature, but only in its termination by way of instituting the 

sovereign commonwealth. The hazards that attend punishment in the name of humanity in the 

state of nature, namely bias and excessive force, propel an increasingly acute normative 

uncertainty. The fragile character of natural law enforcement in the state of nature drives the 

founding of sovereign rule and thereby the monopolization of the natural executive right in 

sovereign government, which divide the original community of mankind into separate peoples 

under separate rule. In sum, the complications attending the punishment of the universal criminal 

percolate into the foundation of separate sovereign states. The broader point with regard to 

contemporary practices of global criminal justice is that they are politically geared towards the 

(re-)establishment of sovereign rule, rather than, as acclaimed in the field of contemporary 

normative cosmopolitanism, transcending sovereignty to the benefit of humanity.258  

In chapter nine of the Second Treatise, Locke weaves a close nexus between punishment, 

property, and the foundation of the commonwealth. “It is in this context […] that Locke’s 

“strange doctrine” regarding the egalitarian distribution of the executive right of punishment 

combines with his curious introduction of money into the state of nature to set the stage for the 

transition to civil society”. 259  The insecurity of knowledge about the proper limits of 

appropriation is compounded man’s moral imperfection as an enforcer of the law of nature thus 

necessitates the introduction of sovereign government for the monopolization of punitive power 

(paras 125-6). The impossibility of enforcing universal norms in the name of humanity is fixed 

and arrested in the creation of sovereign government.     

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
258 See Iris Marion Young, Global Challenges. War, Self-Determination, and Responsibility for Justice, Polity Press: 
Malden, MA, 2007 
259 McClure, Judging Rights, p. 183 
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What dissolves together with the definition of universal criminality in the state of nature is 

the understanding of mankind as an original community. Mankind is not only separated into 

distinct peoples/civil society under sovereign government in order to secure the locus of 

retributive justice in the sovereign state. The distinction between those violating the spoilage 

prohibition and those abiding by it has equally moved beyond the bounds of experiential 

judgment, as has the judgment of who properly realizes their human potential by way of 

‘industriousness’. Two aspects render morose the natural moral order: first, the inability to 

distinguish between the innocent and the offenders against the law of nature and, second, the 

likelihood of excessive punishment which compromises the moral status of the enforcers of the 

natural law. Humanity proves to be doubly ungovernable: the offenders against mankind have 

become unrecognizable and the preservers of mankind may easily turn into offenders against the 

natural law themselves.260 

For the ‘original community’ is no longer held together by the enforcement of natural law, 

the human society as such is affected. The explanatory term Locke uses for the transition to 

sovereign government are the ”inconveniences” (para 101) of the state of nature. In 

contemporary use, ‘inconvenience’ denotes a morally and legally significant impropriety.261 As 

opposed to an ‘injury’, an ‘inconvenience’ affects not an individual, but the community as a 

whole. Recalling Arendt’s insight on the criminal offense quoted above, sovereign government 

repairs the human community once natural punishment is no longer available as a clear measure 

of right. Ultimately, the offenses against the whole human species necessitate splitting of 

humanity’s natural community into different political communities of peoples – a process of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
260 Applied to the colonial situation in North America, one may conjecture that the progressive account of the state 
of nature, namely the argument about the introduction of money and its destabilizing consequences for the natural 
moral order, points towards Locke’s argument to establish British sovereignty, imperium, over the dominium in the 
colonies to solidify political order. This issue is subject is to interpretation in the next section.  
261 Ibid., p. 157 
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which the uncertainty about universal crime and punishment in the name of humanity is the 

driving force (para 128).  The universal norms that govern humanity can therefore only be 

enforced once mankind is no longer one community, but separated into different peoples under 

sovereign rule (ibid.).  

 

V) Enforcing Humanity and the Founding of Sovereign Rule 

       Above, I have analyzed the mutual imbrication of the arguments on humanity and on 

property in the Second Treatise. In the course of this discussion, I have detailed the dilemmas 

that the introduction of money in the state of nature poses for enforcing the law of nature and for 

punishing universal crimes. For Locke, the uncertainty of how to discern universal crimes after 

the introduction of money and the instability of social relations thus engendered necessitate the 

foundation of the commonwealth by means of the social contract. In other words, in the presence 

of money, the law of humanity can no longer be enforced properly and is therefore replaced with 

the law of the commonwealth.  

        The course of Locke’s argument illustrates complex relationship between humanity and 

sovereignty as political ordering principles. The nexus between both concepts in the Second 

Treatise not only captures contemporary empirical developments in international affairs but also 

exposes the contemporary cosmopolitan argument that the strengthening of humanity as a value 

in global politics affects a weakening of state sovereignty as an oversimplification. An analysis 

of the text shows that enforcing the law of humanity, or more specifically punishing crimes 

against humanity, leads to the solidification of sovereign rule. The 1999 NATO humanitarian 

intervention into the former Yugoslavia ended in the founding of Kosovo as a sovereign state. 

The policy proposal of the Responsibility to Protect is, in Ban Ki-moon’s own words, designed 
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to strengthen, rather than to weaken the institution of state sovereignty. Locke’s discussion of 

universal crime, via property and money, thus rationalizes the founding of the sovereign 

commonwealth. Broadly conceived, enforcing humanity precipitates into sovereignty. 

 In the text of the Second Treatise, this relationship between humanity and sovereignty, 

between universal norms and particular political rule structures a broader field of historical 

circumstances and theoretical maneuvers.  Put briefly, Locke’s concept of universal jurisdiction 

voids claims to territorial jurisdiction on the part of Native American peoples as well as on the 

part of other colonial powers in order to ground the legitimacy of British colonial rule on the 

grounds of enforcing the natural law. In what follows, I unpack this dense conclusion.  

 It has become a commonplace to note that Locke asserts a concept of universal 

jurisdiction in the Second Treatise, meaning that anyone has the right punish violations of the 

law of nature in the state of nature.262 This is what Locke calls a ‘strange doctrine’ stipulating 

that in the state of nature “every man hath a right to punish the offender, and be executioner of 

the law of nature” (para 8). Locke substantiates this claim by arguing that this is the only 

explanation of why the “prince or state” (para 9) can punish an alien in their own territory. Locke 

asks how, if there was no natural executive right, we could explain 

“by what right any prince or state can put to death, or punish an alien, for any crime he 
commits in their country. It is certain their laws, by virtue of any sanction they receive 
from the promulgated will of the legislative, reach not a stranger: they speak not to him, 
nor, if they did, is he bound to hearken to them. The legislative authority, by which they 
are in force over the subjects of that commonwealth, hath no power over him. Those who 
have the supreme power of making laws in England, France or Holland, are to an Indian, 
but like the rest of the world, men without authority: and therefore, if by the law of nature 
every man hath not a power to punish offences against it, as he soberly judges the case to 
require, I see not how the magistrates of any community can punish an alien of another 
country; since, in reference to him, they can have no more power than what every man 
naturally may have over another” (para 9). 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
262 The only way in which universal jurisdiction can be exercised under international law is through domestic statues 
and domestic adjudication. The concept is therefore marked by a tension between the universal values it is intended 
to protect and the sovereign execution of justice. 
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Locke’s adoption of the concept of universal jurisdiction derives from his concept of 

universal crime. Since there are violations of the natural law that offend the entirety of mankind, 

all of mankind are entitled to enforce the natural law in the state of nature. Historically, the 

principle of universal jurisdiction rationalizes the entitlement to punish crimes committed in non-

sovereign, non-occupied spaces. 263  Where there is no sovereign jurisdiction, universal 

jurisdiction fills the gap.264 As a theoretical argument, rather than as a historical principle, the 

claim to universal jurisdiction can inversely void contesting claim to sovereign title. In other 

words, while the principle of universal jurisdiction historically emerged from situations in which 

certain spaces could not be occupied by a sovereign powers, such as the high seas in the case of 

piracy, its theoretical mobilization involves an argument that seeks to void claims to sovereign 

title.  

 Given that Locke’s concept of the state of nature is animated by the colonial situation in 

America, Locke has an interest in claiming that no actor holds sovereign title over American 

lands, which renders them still open for legitimate appropriation on the part of the British. 

Therefore, Locke’s argument that the state of nature contains a right to universal jurisdiction 

involves the claim that there is no power currently occupies or holds sovereign title over the 

lands in question. Locke thereby denies the political autonomy of indigenous peoples and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
263 Piracy and the universal jurisdiction over the sea is the paradigmatic case for this connection. The high seas are 
non-sovereign spaces, in which no sovereign can claim exclusive jurisdiction, so that all sovereign actors are equally 
entitled to apprehend pirates. While contemporary international law still relies on the piracy analogy to justify 
universal jurisdiction for crimes against humanity, the analogy has been marked as false. Eugene Kontorovich 
therefore coins the term ‘new universal jurisdiction to distinguish the post-Cold War development of universal 
jurisdiction, holding that piracy barely compares to atrocities such as torture, mass killings, and rape. See Eugene 
Kontorovich, ‘The Piracy Analogy: Modern Universal Jurisdiction's Hollow Foundation’, Harvard International 
Law Journal, Vol. 45, No. 1, 2004. 
264 This reasoning also fuels contemporary arguments that military interventions into so-called ‘failed states’ do not 
involve a violation of state sovereignty, because the state has ceased to be sovereign already, which in turn entitles 
international actors to intervene for humanitarian purposes.  
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simultaneously voids claims to territorial title by Native Americans and rival colonial powers.265 

By way of substantiating the concept of the state of nature with the colonial situation in North 

America, Locke implicitly declares that North American territories are governed by the universal 

natural law, rather than by any specific local or sovereign law. This in turn entitles anyone to 

enforce the law of nature in cases of universal crimes. For natural law is universal, actions 

contravening it offend the global community of humanity, thus necessitating an agent enforcing 

the natural law on behalf of mankind. In conjunction with Locke’s natural law theory of 

property, his argument on universal jurisdiction legitimizes certain claims to territorial title, 

namely agricultural labor, as much as it voids all competing ones. Consequently, I argue that 

Locke’s notion of crimes against humanity gives rise to humanity as the basis of jurisdiction, 

which circumvented the primacy of territorial jurisdiction in North America, thereby not only 

side-stepping indigenous claims to political authority, but also bypassed the competing claims to 

territorial title by rival colonial powers. This alternative entitlement of executive power therefore 

avoided the complicated questions of territorial title in the colonies while enveloping the 

justification of the use of force in the vocabulary of a universal law governing all humanity.266  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
265 Locke denies both Indian dominion as well as imperium: “the Kings of the Indians in America […] command 
absolutely in War, yet at home and in time of Peace they exercise very little Dominion, and have but a very 
moderate Sovereignty.” (para 108). In ‘Colonialism and Liberalism’, Parekh argues that Locke recognized the 
American Indians as individuals, but not as political entities. Likewise, Waldron points out in God, Locke, and 
Equality that Locke considers the indigenous people as equal agents, for otherwise he would not have constructed an 
elaborate theoretical argument substantiated with references to America that contributed to justifications of their 
dispossession and subjection to European powers. This perspective underlines my analysis below, which argues that 
Locke not only takes the Indian as one of the figures embodying the universal criminal against the natural law, but 
that the recognition of the Indian as a criminal affirms both her presence within the normative order and therefore 
her human status. On the other hand, criminals are responsible as individuals, not as subjects living under political 
institutions. Even the contemporary international criminal law on sovereign immunity draws a distinction between 
criminals, who are no longer sovereign, or sovereigns who are immune and thus not criminals. 
266 The issue of competitive justifications of territorial title between European powers in the Americas is complex. 
Broadly conceived, attempts to legitimate colonial rule can be distinguished as falling into the three categories of 
conquest, grace, and res nullius. See Ivison, ‘Liberalism and Empire’, pp. 88-90. Spanish arguments drew on the 
doctrine of conquest in order to legitimize colonial rule. See Anthony Pagden, ‘Dispossessing the Barbarian: The 
Language of Spanish Thomism and the Debate over the Property Rights of the American Indians’, in Anthony 
Pagden (ed) the Languages of Political Theory in Early-Modern Europe, Cambridge University Press: Cambridge, 
1987. Vitoria, theologian and jurist of the Salamanca school contested the 1493 Papal grant of political authority in 
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Yet, it is commonly held that the major issue at stake in the Second Treatise not sovereignty, 

but rather property – in other words, dominium over land, not imperium over people.267 

Seemingly more interested in claims to property rather than to sovereignty (in the colonies), 

Locke provides only a very thin justification for imperium as it emerges from just conquest 

(chapter 16, esp. paras. 180, 184). However, it is the impossibility to manage dominium, property 

in land, in the state of nature after the introduction of money that necessitates the establishment 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
America by turning the language of natural law and rights as the paradigm of legitimate colonial authority, arguing 
that the Spanish were entitled to subject native peoples to a just war due to their barbarian character. The just war 
argument served as the last resort to argue for the legitimacy of conquest in the Spanigh vocabulary. See Pagden, 
Lords of All the World, p. 93. Although often presented as protecting Indian political autonomy, both Vitoria and 
Las Casas predicated their concessions to Indian sovereignty and ownership on the eventual religious conversion of 
the indigenous people. The argument of grace, or more precisely the fall from grace, was promoted in Lutheran 
accounts and rejected both by the Spanish Dominicans and the English Protestants. See Ivison, ‘Liberalism and 
Empire’, p. 89. The doctrine of res nullius or terra nullius (also vacuum domicilum), originally inscribed in Roman 
law, was most characteristic of the British and specifically Locke’s rationalization of colonial possessions and used 
to a lesser degree by the French. See David Armitage, The Ideological Origins of the British Empire, Cambridge 
University Press: Cambridge, 2000, p. 97. Pagden, Lords of All the Worlds, p. 76). It denoted lands considered as 
unoccupied due to the lack of inhabitation by political societies while discounting nomadic communities as 
‘unsettled’ on any land. See Paul Keal, The European Conquest and the Rights of Indigenous Peoples. The Moral 
Backwardness of International Society, Cambridge University Press: Cambridge, 2003, p. 52. Effective occupation, 
and by extension the agriculturalist acquisition of territory were intended as excluding the titles of competing 
colonial powers. See Pagden, Lords of All the World, p. 81. Like Locke, both Thomas Moore and Grotius mobilize 
the concept of ‘waste’ and the agriculturalist justification for occupation. Locke discusses the invalidity of conquest 
for grounding dominium in the chapter On Conquest in the Second Treatise. 
267 Imperium denotes first and foremost sovereignty over people and more broadly captures the relationship between 
the authority of a state and a territory. See Keal, European Conquest, p.50. Dominium, on the other hand, means 
property and, in the colonial context, specifically private property in land, rather than authority over territory. See 
Pagden, ‘Dispossessing the Barbarian’, p. 80. The relationship between the two terms, and particularly the question 
of how to fuse them, is at the core of early modern debates on imperial rule. See Ivison ‘Liberalism and Empire’, p. 
87, Armitage, Ideological Origins, p. 94.  While claims to dominium did not include claims to authority over 
indigenous peoples, European declarations of sovereignty over non-European populations did not necessarily extend 
to authority over their property. See  Keal, European Conquest, p. 50. Sixteenth century Spanish and Portuguese 
colonization was concerned with establishing imperium in order to control the labor force of the indigenous 
populations for the sake natural resource extraction. See Hulme, ‘The Spontaneous Hand of Nature’, p. 28. By 
contrast, land control for agricultural purposes was the core interest pursued by the seventeenth century colonial 
project of the English in North American and the Caribbean. See ibid. Grotius’s vocabulary distinguishes between 
jurisdiction as authority over people and property as rights over things. See Tuck, Rights of War and Peace, pp. 
106f, Pagden, Lords of All the World, p. 78. To clarify the “shifting sands” (Ivison, ‘Liberalism and Empire’, p. 87) 
terminology, Locke articulates a concept of jurisdiction by which individuals are entitled to enforce their property 
rights, i.e. their dominium, and thereby establish authority over people by way of punishment. Locke’s justification 
of property rights in land rest on the terra nullius justification of colonization and the attendant argument of 
agricultural labor as founding title to land. In line with the British understanding of their colonial project as one of 
commerce and agriculture rather than conquest, he rejected the argument that ‘mortal sin’ of man’s fall from God’s 
grace vitiated dominium on the basis of his secularism. See Pagden, Lords of All the World, p. 67, (Armitage, 
Ideological Origins, p. 97). In the Second Treatise, he argues that conquest provides imperium, yet only 
illegitimately so, but not dominium (paras 175, 184). 
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of imperium due to the difficulties of discerning and punishing violations of the natural law. 

Since the failure to establish private property in land constitutes an offense against the whole 

human species, as discussed above, violations of the natural law on property are offenses against 

mankind. Therefore, the dilemmas and hazards that attend the enforcement of humanity’s law 

call forth the foundation of sovereign government that monopolizes the originally universal 

executive right. Universal jurisdiction percolates into sovereign jurisdiction.268 Enforcing the law 

of humanity reinforces sovereign statehood.  

 

 VI) Conclusion 

 My inquiry into Locke’s concept of offenses against the whole human species as an early 

modern predecessor of crimes against humanity has produced the following results, which 

contribute to our understanding of the contemporary politics of international criminal law. First, I 

argued that humanity is a normative rather than descriptive concept. In disciplinary terms, an 

examination of crimes against humanity therefore falls squarely within the field of political 

theory. As a universal norm, humanity must be enforced in particular contexts and by specific 

actors. The singularity of the enforcing act conflicts with the universality of the norm. As a ‘case 

study’ of a theoretical attempt to navigate this contradiction, I analyzed John Locke’s concept of 

humanity. Locke posits humanity as a universal capacity each human must enact by appropriate 

conduct according to the natural law. Defining humanity as a universally equal potential rather 

than as an inherent quality enables Locke’s concept of offenses against the whole human species. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
268 Ultimately, the crux of British colonialism concerned establishing imperium, not dominium. Efforts to merge 
justifications for imperium and dominium was at the heart of British imperial ideology, particularly as British (and 
Protestant) thought was confronted with the challenge of invalidating the papal authority to grant the Americas to 
the Spanish. See Armitage, Ideological Origins, pp. 90, 94. 
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Humanity becomes empirically operable by distinguishing those who abide by and those who 

trespass against the universal natural law.  

 Second, I argued that, despite Locke’s rhetoric of bestiality, the offender against mankind 

is a distinctly human figure in the Second Treatise who is minimally integrated into the symbolic 

order of the law. I found that the criminal law works as a legally inclusive, yet politically 

repressive system of norms. The figure of the criminal is recognized within the legal order while 

being one of the political order’s least desired figures. Third, I discussed the question why Locke 

speaks of an offense that harms mankind as a whole rather than advancing a more moderate 

claim. I maintained that Locke’s theory of property is at the heart of his notion of universal crime 

by tracing the course of his argument that the failure to establish private property in land harms 

all of humanity. Finally, in Locke’s theory of property, more specifically in his exposition of the 

invention of money in the state of nature, I found the connection between Locke’s concept of 

universal crime and his account of the necessary foundation of the sovereign commonwealth. 

Detailing this conceptual connection in the Second Treatise, I made the broader argument that 

the enforcement of humanity as a norm precipitates into sovereign statehood.  

Overall, I placed the analysis of the Second Treatise in its historical context of early 

modern colonialism in North America, focusing on Locke’s substantiation of the state of nature 

with the colonial situation and his identification of the Native American with the exemplary 

universal criminal. I specifically argued that it is precisely because Locke abstractly recognizes 

the American Indian as an equal subject of the law of nature that he can identify her as an 

offender against mankind, which in turn authorizes all of mankind to undertake punitive action 

against her.  
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These results of my inquiry into the concept of universal crime in the Second Treatise can 

inform an assessment of the contemporary political dynamics emerging from the increasingly 

frequent application of international criminal law in international affairs. From a theoretical 

standpoint, crimes against humanity and the criminal against humanity defy Carl Schmitt’s by 

now popularized disapproval of humanity as a value animating international politics and his 

criticism of early twentieth century international criminal legal developments. Schmitt argued 

that the concept of humanity works as an ideological envelope for particularly violent means in 

international politics, because it evacuated the relation of equal enemies from the global stage. 

While the enemy works as a check on the escalation of violence across the globe, once humanity 

becomes the dominant principle of international politics, the ‘enemy of humanity’ morphs into 

an abject monster to be annihilated rather than fought against in a regular war.  

My analysis, inspired by Arendt, of the political valence of the criminal law contradicts 

Schmitt’s argument. The criminal against humanity is not identical to the enemy of humanity, 

because she remains a subject within the legal order, which endows her with a minimal set of 

rights and protections. Therefore, the concept humanity as such does not determine the 

normative architecture of international politics. What is decisive is rather whether a model of 

enmity or criminality is coupled with humanity. The ‘enemy of humanity’, much feared by 

Schmitt, is therefore complemented by the ‘criminal against humanity’, who inhabits a different 

normative and political position. 

Empirically, my analysis of Locke’s argument that the introduction of money in the state 

of nature destabilizes the practices of punishing the offender against mankind such that the 

establishment of the sovereign commonwealth becomes necessary illuminates the complex 

contemporary relationship between sovereignty and humanity. From Locke, we learn that 
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enforcing the law of humanity percolates into the solidification of sovereign rule. Contemporary 

political and theoretical discourses, however, have adopted a facile dichotomy between 

sovereignty and humanity, positing that a strengthening of humanitarian norms and practices 

goes hand in hand with weakening of state sovereignty. The empirical facts of international 

criminal law enforcement, however, do not uphold this simple distinction. Rather, the 

enforcement of norms such as crimes against humanity weakens only some sovereign states, 

while it empowers others. Formally, only sovereign states have the right to enforce international 

law and, politically, this right is exercised mostly by the major powers. Moreover, my 

interpretation of the connection that Locke draws between the enforcement of humanity’s law 

and the foundation of the sovereign commonwealth theoretically illustrates the case of the 1999 

NATO intervention in the Balkans and the subsequent declaration of sovereign independence on 

the part of Kosovo. 

In sum, while it may be anachronistic to argue that the early modern articulations of 

universal crime provide the origins of the contemporary norm crimes against humanity, analyses 

of these historical debates can systematize our intuitions about the current politics of 

international criminal justice. 
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Chapter Three: 

 
‘The Conscience of the Civilized World’  

–  
Sovereignty and Civilization versus Humanity in the Nineteenth Century  

 
 

I) Introduction 

The idea that there are certain acts harming the entirety of mankind269 fluctuates in and 

out of use in the history of international political thought as intellectuals try to rationalize and 

legitimize Europe’s often-violent engagement with the non-European world. While interventions 

of European powers in non-European polities have remained constant in world politics, political 

thinkers only sometimes mobilize the idea of universal crime as a source of legitimacy for such 

interferences, thereby presenting intervention as a reaction against acts that injure all of 

humanity. The question therefore is when and why the justificatory schemes for European 

incursions into foreign lands take the form of enforcing a universal law in reaction to an injury of 

mankind. In the dissertation, I am charting the rise and fall of the notion of universal crime in 

justifications for interventions abroad.  

So far, I have found that both early modern and contemporary European political thinkers 

rely on the notion of universal crime in order to make arguments about the justice of violent 

European interference abroad. I do not claim, however, that the contemporary notion of crimes 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
269 See Norman Geras Crimes against Humanity. Birth of a Concept for a study of crimes against humanity in the 
field of normative political philosophy that categorizes the ways in which ‘against humanity’ can be understood. 
Geras offers a survey of conceptualizations of humanity in ‘crimes against humanity’ in legal codes and academic 
studies, from which he draws the basic distinction of humanity understood as ‘the human race’ and, alternatively, as 
‘a quality of behavior/sentiment’ (Geras, Crimes against Humanity, Manchester University Press: Manchester, 2011, 
p. 39). Under the first understanding, he lists 1) Diminishing the human race, 2) threatening the peace and security 
of humankind, 3) breaching the sovereign authority of mankind, 4) shocking the conscience of mankind, 5) 
threatening the existence of mankind, and 6) all humankind are victims. For the second interpretations, he finds 1) 
inhumane acts, 2) grave or inhuman acts, 3) acts against the human status or condition, 4) genocidal acts in legal and 
academic texts (ibid.). Geras himself suggests that crimes against humanity harm all of humanity because they 
“terrorize us all. They terrorize […] human beings in general” (ibid.: 59). 
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against humanity has its historical origins in early modern debates. To my knowledge, neither 

diplomatic, nor judicial, nor theoretical articulations of ‘crimes against humanity’ draw on the 

work of early modern political intellectuals grappling with the legitimacy of the colonial 

encounter in the New World. Therefore, the early modern debates do not form a direct source for 

modern and contemporary moldings of the term ‘crimes against humanity’. Consequently, this is 

neither an origin story of universal crime, nor a Whiggish history of crimes against humanity.  

And yet, I suggest that the similarity between phrases such as ‘offenses against the 

human species’, ‘offenses against the whole human species’ (Locke), ‘crimes against nature’ 

(Gentili), ‘wrongs done to mankind’ (Gentili), and ‘crimes against humanity’, when discursively 

mobilized in order to depict European intervention abroad as a reaction to universal wrongs, are 

related more deeply than merely by accidental linguistic similarity. While I do not intend to 

disembedded these terms from their specific historical tissues, I argue that we can abstract 

certain general insights from these two singular cases with regard to the broad normative 

sensibilities and empirical challenges predominant in both moments. Theoretically relevant in 

this regard are, I suggest, the theoretical embrace of universally valid, non-consensual norms of 

justice and the idea that European actors are able and responsible to enforce these norms on 

behalf of humanity. Empirically, I propose that the heightened uncertainty about the availability 

of state sovereignty as a globally valid ordering principle invites reliance of the universal value 

of humanity in order to substitute for the lack of normative orientation otherwise provided by the 

sovereign/non-sovereign distinction.   

This chapter is animated by the idea that we can learn much about the validity of these 

theoretical generalizations abstracted from their historical contexts if we concern ourselves with 

a period in which the discourse on universal crime lay dormant, as it did, with few exceptions, 
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during the nineteenth century. I propose that by mapping the ideational and empirical shifts in 

nineteenth century Europe we can appreciate the disappearance of the idea of universal crime not 

simply as the effect of a lexical change, but rather as the outcome of significant ideological 

reshufflings.   

Since nineteenth century Europe is a big place, my analysis is necessarily limited by the 

selection of certain elements from the foreign land commonly called ‘the past’. Departing from 

the three generalizations I just listed above, I focus on the following developments in the 

nineteenth century: First, the replacement of ‘humanity’ by the conceptual inventory of 

‘civilization’. The civilizing mission to bring ‘barbarian’ societies in alignment with European 

culture supplanted the vocabulary of mankind as the conceptual inventory of imperial 

justification. The discourse of civilizational superiority and backwardness is based on the 

commensurability of and the hierarchy between human societies.270 The unequal status of 

civilizations, and the attendant superior position of Europe authorizing its interference abroad, 

decreased the utility of the terms ‘humanity’ and ‘offenses against the whole human species’ for 

justifying exertions of European force over non-European populations. ‘Humanity’ as a universal 

value therefore retreated behind the idea of unequal stages of civilizations. Elevating the less 

civilized to the standard of European civilization, rather than the violation of universal norms 

governing all of humanity, provided the justification of empire.271  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
270 See Jennifer Pitts A Turn to Empire. The Rise of Imperial Liberalism in Britain and France (2006). In 
Enlightenment against Empire (2003), Sankar Muthu finds that anti-imperial Enlightenment thought is characterized 
by the assumption of the incommensurability of cultures. Therefore, the idea of a hierarchy of civilizations, Europe’s 
being the most superior and therefore the universal measure of civilizational accomplishment, marks justifications of 
empire in the nineteenth century.  
271 What contributed to the retirement of ‘humanity’ during the nineteenth century is the rise of theories of polygyny 
and the overwhelming popularity of scientific racism in the nineteenth century. While the seventeenth century 
universalism of the Christian natural law theory was still buttressed by a commitment to the idea of monogyny, the 
nineteenth century secularization of jurisprudential and political thought also embraced these less universalistic 
sensibilities. Kant’s contemporary Georg Forster put forth a multiple origin theory in the late eighteenth century, 
suggesting that black African people and white European people belonged to two different species. David Hume 
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I identify the discourse of civilizational hierarchy as the first intellectual strand that 

crowded out ‘humanity’ as a universal norm from nineteenth century political thought. The 

second intellectual development that contributed to the marginalization of ‘humanity’, I suggest, 

is the philosophy of positivism and the increasingly coherent doctrine of sovereignty elaborated 

within (international) jurisprudence. The maturation of the philosophy of positivism, and thereby 

of the concept of sovereignty, undergirds my argument about the nexus between the popularity 

of the notion of universal crime and the uncertainty about the availability of state sovereignty as 

a globally valid ordering principle. It goes without saying that the distinction between 

sovereignty and non-sovereignty has been and remains theoretically insecure and empirically 

contested. Yet, I maintain that there are valuable distinctions to be made about the degree of this 

uncertainty and that it was comparative less intense within doctrinal developments during the 

nineteenth century.  

While I suggest that the sovereign/non-sovereign distinction solidified during the 

nineteenth century, the certainty about this distinction varied geographically. As international 

jurists amalgamated their concept of sovereignty with the standards of European civilization, 

they developed a dualistic worldview that accounted for the civilized world on the one hand and 

the uncivilized world on the other. While the precise boundaries between these two worlds were 

anything but uncontested, there was a predominant consensus on the exclusion of the Ottoman 

Empire, the Indian princely states not placed under British rule, African kingdoms, and Native 

American regimes from the family of civilized nations.272 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
likewise put forth an argument on the “original distinction” between black and white humans (Muthu, 
Enlightenment, p. 182f). 
 
272 See Jennifer Pitts, ‘Boundaries of Victorian International Law’, Duncan Bell (ed) Victorian Visions of Global 
Order. Empire and International Relations in Nineteenth Political Thought, Cambridge University Press: 
Cambridge, pp. 47-66. Antony Anghie points out however that the practice of European states of making treaties 
with the kingdoms of Benin, Mali, and Ethiopia posed a dilemma for positivist jurists who were intent on rooting 
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 Therefore, given that this European sovereign/non-European non-sovereign distinction 

was fairly well consolidated in theory and jurisprudence, ‘humanity’ as a universal value proved 

to be of less importance to normatively structure the relations between European and non-

European polities. However, applying this distinction proved to be particularly complex with 

regard to the Eastern Question. 273 While the autonomy of China and Japan was more diversely 

contested than the lack of independence of African societies, the position of the Ottoman Empire 

was particularly contentious. The Eastern question is thus instructive for my concern with the 

mobilization of ‘humanity’ in relation to sovereign uncertainties, as I will elaborate below. From 

Davide Rodogno’s study Against Massacre, we learn about both the contested sovereign status 

of the Ottoman Empire via the system of capitulations and the operative vocabulary of humanity 

in the face of mass atrocities by Muslims on Christian populations.274 The continued validity of 

the humanity discourse with regard to the Ottoman Empire, the sovereignty of which remained 

particularly unclear, adds to the validity of my initial interpretation of the nexus between 

sovereign uncertainty and the popularity of ‘humanity’ as a universal norm to assess issues of 

legitimate intervention in international relations.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
international law firmly in inner-European inter-sovereign relations (Imperialism, Sovereignty, and the Making of 
International Law, Cambridge University Press: Cambridge, 2005, p. 58). Anghie finds that to solve this paradox, 
positivist jurists resorted to the concept of ‘society’ between states in order to distinguish mere sovereignty from 
membership in the society of European states, which alone was governed by international law (ibid.). More about 
this below.  
273 “This often resulted from the difficulties faced incorporating liminal societies, those that fell awkwardly between 
the categories of civilized and barbarian. China, Japan, Russia, the Ottoman Empire, the newly independent 
republics of Latin America, even the countries of southern Europe - all presented difficulties and generated debate. 
So too did Ireland” (Duncan Bell, ‘Empire and International Relations in Victorian Political Thought, The Historical 
Journal, Vol.49 No.1 (2006), p. 4). 
274 The eruption of the language of humanity at occasions of religiously motivated violence of Muslims against 
Christians indicates that despite secularized theory in the nineteenth century, policy and diplomacy were still very 
much animated by sentiments for the Christian community. The overlaying of humanity with Christianity is 
therefore not peculiar to the early modern period. 
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Needless to say, the distinction between positivism and naturalism in the jurisprudence of 

‘international law’275 is not a neat one. Both terms are ideal-type concepts. And yet, it is safe to 

say that there are valid observations to be made about their relative weight in the nineteenth 

century. The same goes for the category of ‘the state’, which is broad, complex, and contested. 

Since the varied history of (European) statehood predates the inception of the modern sovereign 

national state,276 the question is what characterizes the history of European statehood in the 

nineteenth century that would explain more thoroughly the solidification of sovereignty and its 

theoretical dominance over humanity as a prominent value structuring arguments about global 

politics. An objection against my initial argument above might be that the early modern world 

was also already structured by polities that considered themselves sovereign and that therefore 

the relationship between sovereignty and humanity I suggest here is inoperative. Yet, I submit 

that the nineteenth century saw changes in the notion of statehood that are significant for the 

diminishing importance of ‘humanity’ as a prevalent category of global politics, namely the 

solidification of the national state with fixed territorial boundaries and the effective 

monopolization of means of coercion.277 

These two elements, the discourse of civilization and the jurisprudence of positivism, and 

their relationship to the diminishing popularity of ‘mankind’ as a conceptual resource for 

rationalizing European interventions in non-European polities flowed together in theories of 

international recognition of statehood that placed similarity to European civilization above the 

formal attaining of sovereignty. Consequently, I will also touch on arguments suggesting that the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
275 Bentham’s term is indicative of the co-existence of naturalism and positivism in the nineteenth century. 
‘International’ still rings of the law of nations much more than a term like ‘interstate’ would have done. 
276 See Charles Tilly, ‘Introduction’, in Charles Tilly (ed) The Formation of National States in Western Europe, 
Princeton University Press, Princeton, 1975. 
277 See Janice Thomson, Mercenaries, Pirates, and Sovereigns: Statebuilding and Extraterritorial Violence in Early 
Modern Europe, Princeton University Press: Princeton, 1996. 



 

!
135!

trope of the European ‘family’ or ‘society’ of nations dominated nineteenth century international 

legal thinking more than the mere concept of sovereignty as such.  

The much decreased theoretical popularity of the language of humanity and of universal 

crime in this period runs at odds with a simple historical fact: the actual term ‘crimes against 

humanity’ was in use in the second half of the nineteenth century, as evidenced not only by 

George Washington Williams’s 1890 letter to the US American secretary of state in which 

Williams decries the violence visited upon the people in the Congo Free State under Belgium’s 

King Leopold II as crimes against humanity278 but also by the branding of the slave trade by the 

1860 American National Republican Convention with the very same term.279  However, the fact 

that the actual wording had entered political language at this time but remains absent from 

jurisprudential and politico-theoretical texts indicates how well legal and political thinkers of the 

time were insulated against the universalist claims lodged in the phrase ‘crimes against 

humanity’. The other aspect about Williams’s quickly fading attempt to denounce Belgian 

atrocities abroad is of course that he wielded the term against the powerful, and not the 

powerless, on the global political stage.  

I proceed as follows. The next section (section II) engages with the jurisprudence of 

positivism, its influence on conceptions of international law and international relations, and its 

curtailing effects on normative universalisms in the nineteenth century. This discussion includes 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
278 Adam Hochschild, King Leopold’s Ghost. A Story of Greed, Terror, and Heroism in Colonial Africa, Houghton 
Mifflin: Boston, 1998, p. 112 
279 The vocabulary of ‘humanity’ emerges most frequently in conjunction with condemnations of the slave trade, an 
issue I will touch upon below. The absence of a legal language of humanity and of universal crime is perhaps all the 
more puzzling since, according to Michael Barnett, the nineteenth century witnesses the first of what he identifies as 
the three ages of humanitarianism. Barnett identifies the first wave of humanitarianism as ‘imperial 
humanitarianism’, enacted through colonial rule and driven by commerce and the civilizing mission. The second 
wave Barnett terms ‘neo-humanitarianism’ during the Cold War, which precipitated in the vocabulary of 
nationalism, sovereignty, and development. The third and current age of humanitarianism Barnett calls liberal 
humanitarianism and is driven by the paradigm of liberal peace and the idea of human rights in an age that 
consciously considers itself globalized (see Michael Barnett, Empire of Humanity. A History of Humanitarianism, 
Cornell University Press: Ithaca, 2011). 
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a perspective on the way positivism assessed the legal subjectivity of non-European polities. In 

this section, I also discuss the persistence of natural law influences on international legal 

argument as it surfaced in arguments of humanitarian intervention in the Ottoman Empire, the 

sovereignty of which was intensely contested throughout the nineteenth century. I close this 

section with a brief overview of the empirical solidification of the sovereign monopoly of 

violence in nineteenth century Europe. Section III turns to the discourse of civilization hierarchy 

and the ‘civilizing mission’ as the justification of imperial engagements. Here, I also lay out the 

mutual imbrication of understandings of sovereignty and civilizational status that marks 

nineteenth century thinking about international legal subjectivity and the lack thereof in the case 

of ‘barbarian’ societies. Noting that European imperialism persisted in the nineteenth century 

absent justifications based on ‘humanity’ as a universal norm, I end that section with a discussion 

of the question whether humanity is always necessarily imperial when mobilized political, 

pointing to an answer in the negative.  

 
 
 II) Legal Positivism and International Law 

 
La consequence de l’extermination des Hellenes serait grave  
pour le monde civilizé.280 

 
Il est des excès de sauvagerie qui apparaissent intolérables à la conscience des peuples 
européens.281 

 
 
Why did the language of universal crime dissipate during the nineteenth century? Why 

did the lexicon with which European intellectuals structured the legitimacy of the colonial and 

imperial enterprises evolve away from the idea that injuries to the entirety of mankind could be 

at stake in the actions of non-European strangers placed under imperial rule? In the dissertation, I 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
280 Chateaubriand, in Rodogno, Against Massacre, p. 63 
281 Antoine Rougier, in Rodogno, Against Massacre, p. 36 
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would like to make the overall argument that the discourse of humanity and thereby of offenses 

harming the entirety of mankind becomes more prominent when the uncertainty about state 

sovereignty as a globally valid, particularizing ordering principle invites reliance on the universal 

norm of humanity.  

In a nutshell, if the distinction between sovereign and non-sovereign spaces is ridden with 

aggravated uncertainty, justifying intervention in the name of humanity offers a universalist 

solution to the question whether or not intervention is legitimate. In other words, when the 

sovereign/non-sovereign distinction solidifies, the distinction between legitimate and illegitimate 

intervention reaches higher degrees of clarity as well, in the sense that incursions into non-

sovereign territory do not even pose the question of illegitimacy to begin with.282  

Consequently, I would like to suggest that in the nineteenth century, the distinction 

between sovereign and non-sovereign polities solidified at least doctrinally despite continued 

debates about the meaning and empirical appearances of sovereignty. What was certain amongst 

jurists and political theorist of the age was that a solid distinction exists between sovereign and 

non-sovereign political communities – just where and how to draw the dividing line was subject 

to contestation.283 

More descriptively speaking, I here portray the discourses that, as I suggest above, 

absorbed and replaced ‘mankind’ as a dominant trope for structuring the legitimacy of Europe’s 

imperial enterprise. While I would like to propose that these discourses do speak to the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
282 Alexandrowicz suggests that nineteenth century positivist jurists contracted the ambit of the law of nations to 
apply only amongst European states, thereby narrowing its scope in comparison to earlier understandings of the law 
of nations as applicable outside Europe as well (Charles Henry Alexandrowicz, An introduction to the history of the 
law of nations in the East Indies: (16th, 17th and 18th centuries), Clarendon Press: Oxford, 1967, chapter one). His 
argument contributes to my point here in the sense that if nineteenth century jurists placed non-European polities 
beyond the ambit of international law, then incursions into their territory did not pose the question of legitimacy to 
begin with. Conversely, intervention among European states was clearly illegitimate under international law in this 
perspective. 
283 Pitts, ‘Boundaries’. 
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solidification of the sovereign/non-sovereign distinction in nineteenth century legal and political 

thought284, I cannot prove this point directly. I can only infer it from a discussion of the 

nineteenth century legal philosophy of positivism. Yet, I suggest that the jurisprudence of 

positivism is one of the two dominant intellectual streams into which ‘mankind’ disappeared in 

the nineteenth century. The second one, I suggest, is the discourse on the inequality between 

civilizations as it served to justify the contemporary politics of empire. Jurists studying legal 

positivism both contributed to devaluing of normative universalism via their critique of 

naturalism and to the strengthening of the notion of sovereignty via their definition of law as 

sovereign command.285  

With regard to their engagement with the European imperial enterprise, jurists working in 

the field of positivism offered two sets of arguments curtailing the normative universality of 

humanity. First, taken to its Austinian extreme, legal positivism relegates international law back 

to naturalism and to the definition of it as a system of merely moral norms.286 Universal norms 

such as humanity therefore have only moral, not legal standing.287 If one follows James and John 

Stuart Mill rather than Bentham’s student Austin, then international law still counts as true law 

because it is fortified by the sanction of world opinion.288 Yet, this argumentative path ends with 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
284 I should emphasize that I predominantly focus on developments in jurisprudence and political theory of the 
period, rather than on empirical formations. For an overview of the broad variation of the evolution of European 
statehood in the nineteenth century see Tilly, Introduction. 
285 David Armitage, ‘Globalizing Jeremy Bentham’, History of Political Thought, Vol.23 No.1 (2011), pp. 74-6. 
286 By ‘Austinian extreme’ I mean to capture John Austin’s strictly positivist definition of law as sovereign 
command to subordinates. Since international law is bereft of a global sovereign dictating law to lesser units and 
subjects, it would count only as a system of morally binding rules from this perspective.  
287 This point rubs shoulders with natural law theories of the law of nations, which is bereft of the distinction 
between legality and morality that characterizes the maturation of international law as law in the nineteenth century. 
While the framework of legal positivism conditions the denigration of moral norms as merely moral, and not legal 
norms, this distinction is absent in earlier theories of the law of nations, for all global norms were considered moral, 
rather than distinctly legalistic norms. As the term ‘offenses against the human species’ (Locke) indicates, the 
concept of a ‘crime’ requires the presence of a legal code, where as offenses can be conceived within systems of 
moral norms and rules.  
288 H.B. Jacobini, ‘Some Observations Concerning Jeremy Bentham’s Concepts of International Law’, The 
American Journal of International Law, Vol. 42 No. 2 (1948), pp. 415-17 
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John Stuart Mill’s argument that international law only binds European states in interactions with 

each other. Once more, humanity as a universal norm retreats behind a more particularist notion 

of difference between European and non-European societies.  

Regardless of whether we privilege Austin or Mill’s take on international law as (non-

)law, what emerges is the idea that political relations to ‘barbarous’ societies were not structured 

by international law at all. Consequently, justifications of imperial subjection do not rely on the 

idea that the to-be-colonized violate a universally applicable law with their local actions, a law 

which European actors are then entitled to enforce on behalf of humanity by means of 

intervention– an argumentative streak prominent in the early modern philosophy of natural law 

as portrayed in the previous chapter.  

The concept of sovereignty is closely interlinked with the discourse on the inequality of 

civilizations, in the sense that only ‘civilized’ societies with a capacity for self-rule were 

considered to qualify as sovereign states. Even more poignantly, it is fair to say that the idea of 

sovereignty was less important than the trope of the European “family of civilized nations”.289 

Once more, it was the conventional European standard of civilization that was naturalized to 

serve as the universal yardstick of distinction between societies. The mutual entwinement of the 

European standard of civilization and the recognition of sovereignty appears clearly in an 1860 

lecture by Oxford international law professor Mountague Bernard titled ‘The Principle of Non-

Intervention’, delivered one year after John Stuart Mill published A Few Words of 

Nonintervention and essentially offering a restatement of Mill’s essay.290 Bernard proposes that 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
289 Antony Anghie, ‘Finding the Peripheries: Sovereignty and Colonialism in Nineteenth Century International 
Law’, Harvard International Law Journal, Vol. 40 No. 1 (1999), pp. 1-80. 
290 In his essay A Few Words on Non-Intervention, Mill argues that the principle of non-intervention applies amongst 
civilized nations. Relations between civilized nations are structured by the principle of equality, whereas relations to 
uncivilized societies are governed by the principle of hierarchy. Intervention is therefore prohibited only between 
civilized countries, but indeed justified, even necessary, if directed at barbarous societies in the name of 
civilizational development. For a discussion of how Mill’s political theory of international relations emerges from 
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our understanding of international law ought be grounded in two assumptions. First, sovereign 

states are independent. Second, states are members of a community united by a social tie.291  

Therefore, Bernard’s lecture encapsulates the sensibility that sovereign equality and the 

international law applying to sovereign interaction is firmly limited to the European continent. 

This interpretation of international law’s foundation displays the constitutive nexus between the 

European standard of civilization and the institution of sovereignty that predominated the 

nineteenth century Jennifer Pitts’s analysis of British international lawyers emphasizes that 

Victorian theories of international law placed the question of membership in international society 

at the center of their theoretical inquires.  Applied to the discourse of universal crime, as 

evidenced in part by John Locke’s notion of offenses against the whole human species, we can 

see now the limiting role that the notion of civilization played with regard to curtailing claims to 

the universality of international law as applying to humanity as a whole.292  

In what follows, I will add depth and detail to what I have laid out thus far. On a 

methodological note, no novel interpretations will be offered. Rather, what is already known will 

be presented in light of the question why ‘humanity’ largely disappeared from international legal 

argument in this period. This inquiry sheds light on why the notion of universal crime rises and 

falls in European political though as theorists work to structure the legitimacy of forcible 

intervention in non-European spaces.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
his philosophy of history and more specifically from this theory of civilization inequality and development (John 
Stuart Mill, Dissertations and Discussions, Vol. 3, pp. 153-78. Reprinted in The Collected Works of John Stuart 
Mill, Volume XXI, Essays on Equality, Law, and Education, The Online Library of Liberty, pp. 144-56, available at 
http://oll.libertyfund.org/titles/255). See Beate Jahn, ‘Barbarian Thoughts: Imperialism in the Philosophy of John 
Stuart Mill’, Review of International Studies, Vol. 31 No 3 (2005), pp. 599-618. For a study on Mill’s relevance to 
international affairs and international relations theory see Eddy M. Souffrant, Formal Transgression. John Stuart 
Mill’s Philosophy of International Affairs, Rowman & Littlefield: Lanham, 2000. 
291 Rodogno, Against Massacre, pp. 48-9. 
292 see Bell ‘Empire and International Relations’, p. 283. 
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The location of the concept of sovereignty within the jurisprudence of legal positivism 

requires discussion. Even independently of its effects on interpretations of international law, the 

predominance of legal positivism during the nineteenth century indicates the increased 

prominence of the sovereign state as the solely decisive actor in politics from a legal 

viewpoint. 293  When Austin, Bentham’s student, defines law as the product of sovereign 

command that presupposes an institutionalized hierarchy between commander and subordinates, 

that definition has two ramifications for the perception of international relations. First, the 

possibility of recognizing a community as law-governed requires a recognizable institution 

issuing such command. For the majority of the world’s political communities in the nineteenth 

century, in particular with regard to Native American and African political societies as well as 

the Indian princely states beyond British rule, this means that their political organization fell 

beyond the pale what counted as law governed societies.294 This aspect matters with regard to the 

second consequence of the sovereign command theory of law. Regardless of whether we 

consider the consequence of legal positivism to be that the relations between sovereign states are 

structured by nothing but moral norms, as John Austin and John Stuart Mill argued295, or 

whether we consider the jurisprudence of international law as the science of legislation that 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
293 Sylvest suggests that British legal thought went through three phases in the nineteenth century. Between 1835 
and 1855, the discipline of international law became clearly accentuated as a self-standing subfield of legal action 
and reflection. While the discipline was then still rooted in theological frameworks, the second phase between 1855 
and 1870 displayed increasing disciplinary self-confidence which went hand in hand with placing the jurisprudence 
of international law on a securalized footing. After 1870, Sylvest suggest, international law became suffused with 
theories of civilization, which became the dominant new foundations for legal thinking. See Caspar Sylvest, ‘The 
Foundations of Victorian International Law’, in Duncan Bell (ed) Victorian Visions of Global Order. Empire and 
International Relations in Nineteenth Political Thought, Cambridge University Press: Cambridge, pp. 26-46. 
294 Pitts, ‘Boundaries’ 
295 see Mill ‘Austin on Jurisprudence’, in Mill Dissertations and Discussions, Vol. 3, p. 237 (1867). Reprinted in 
The Collected Works of John Stuart Mill, Volume XXI, Essays on Equality, Law, and Education, The Online Library 
of Liberty, pp. 186-219, available at http://oll.libertyfund.org/titles/255. This argument illustrates that the logical 
consequence of legal positivism is to define the law between sovereigns as a moral law at best, as natural law. James 
Lorimer therefore denied that there was any such thing as a positive international law and identified as his 
jurisprudential departure point the international law with the law of nature. See James Lorimer, The Institutes of the 
Law of Nations (2. Vols, 1883/4), Vol.1: 19. This argument demonstrates that a consequent positivist interpretation 
of law in the domestic context revives naturalism in the field of international politics. 
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structures the interactions between separate sovereign entities, as Bentham did296, or whether we 

take international law to be actual law because it is sanctioned by the force of world opinion, as 

James Mill would have it,297 the result for political communities not considered sovereign is that 

international law neither binds nor protects them in their interactions with each other or with 

European states.298 The point here is not that there is variation with regard to the conclusion legal 

positivists draw for the degree of legality of international law, but rather that they all define 

international law as a system of norms, whether legal or moral, that operates between sovereign 

entities, not between sovereign and other political societies. The restriction of international law 

to the sovereign state also entails the exclusion of individuals from the range of the law. Notably, 

the law of nations accounted for both individuals and polities. The idea of an offense or a crime, 

further, requires an individual perpetrator. Such a concept, however, disappears together with the 

figure of the individual from nineteenth century international law.299 

This interpretation of the law of nations, which Bentham famously dubbed inter-national 

law in 1789, points to the distinction between the modern understanding of the nature of 

international legal norms vis-à-vis the early modern and modern European conceptions of the ius 

gentium as those norms applying to all peoples that are globally valid and universally right, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
296 See Armitage ‘Globalizing Jeremy Bentham’, who suggests that for Bentham, international law was a distinct 
science of legislation. Bell 2006, however, raises the point that Bentham also spoke of international law as 
consisting of comity and morality. The question in how far his student Austin reflected or transformed the 
Benthamite standpoint on international law is thus contested.  
297 Jacobini, ‘Some Observations’.  
298 As mentioned above, JS Mill asserted that international law did not apply with regard to barbarian nations and 
that it was therefore impossible for European states to violation international law with regard to non-European 
nations (Mill, A Few Words on Non-Intervention, p. 151).  
299 The conceptual return to conceiving the individual as a subject of international law not only in matters of rights 
but also in matters of crime in the latter half of the twentieth century was signaled by articles 227-31 of the 
Versailles Treaty. While article 228 detailed war crimes in the conventional sense of violations of the ius in bello 
Article 227 designated the German emperor Wilhelm II as a war criminal in terms of having initiated an illegal war 
and Carl Schmitt finds that this article already intended individual criminalization under international law (2005: 
262-65).  
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whether in interactions between individuals or in exchanges between political collectives.  The 

American jurist Dickinson notes with regard to this distinction:  

 

The law of nations in the eighteenth century embraced a good deal more than the body of 
practice and agreement which came later to be called public international law. In the De 
Jure Beli ac Pacis of Hugo Grotius and in the treatises of his successors, it had been 
expounded as a universal law binding upon all mankind. […] The universal law was for 
individuals no less than for states.300 

 
The early modern and modern natural law theories, which I discuss in the preceding chapter on 

John Locke and his contemporaries, conceive of the law of nations as a normative system 

applying to all of humanity, whereas the jurisprudence of positivism conceives of the law of 

nations as a system of rules regulating the conduct of sovereign states inter se. Bentham’s 

replacement of the term law of nations with the concept international law in order to designate it 

as the relevant law for ‘mutual transactions between sovereigns as such’301 speaks to the idea that 

the jurisprudence of positivism coexisted with a certain degree of certainty about the distinction 

between sovereign and non-sovereign political entities. For if international law is defined as the 

law regulating interactions between sovereigns, the distinction between what political entity 

counts as sovereign and which ones don’t requires some degree of at least theoretical or doctrinal 

certainty. Within the universal, naturalist framework of the law of nations the sovereign/non-

sovereign distinction is less important since the law of nations binds all communities and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
300 Edwin Dewitt Dickinson, ‘The Law of nations as Part of the National Law of the United States’, University of 
Pennsylvania Law Review, Vol. 101, 1952, pp. 792-833 
301 Even Scottish positivist jurist James Lorimer, who argued that the law of nations is identical with the natural law 
suggested that ”the law of nations is the law of nature, realized in the relations between separate political 
communities” (The Institutes of the Law of Nations, William Blackwood and Sons: Edinburgh, Vol.1, 1883, p. 19). 
The fact that Lorimer here uses the term “political communities” and not ‘sovereigns’ is not overly troubling, 
because, as I will detail below, the European idea of the operation of international law was firmly limited to the 
space of European sovereignty via the trope of the European ‘family of civilized nations’. In 1883, Lorimer takes a 
leaf out of Mill’s book and argues that France’s conquest of Algeria did not contravene international law, but rather 
disciplined inferior races. He argues that the colonial rule over ‘barbarians’ was a moral obligation and if enacting 
this obligation involved the use of force, it constituted a case of just war (ibid.). 
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individuals alike. Once the presence of sovereigns, and their interaction, has been defined as the 

key feature for international law to apply, however, it is also (at least theoretically) established 

when it does not apply, namely in the relations between sovereigns and non-sovereigns or 

between non-sovereigns amongst one another. ‘Humanity’ as a universal norm and justificatory 

ground for European intervention in non-European, non-sovereign territory therefore becomes 

less important for structuring the legitimacy of colonial and imperial ventures, because such 

projects fall outside of the ambit of legal justification altogether.302 Even though imperial 

expansion persists in practice, their justification takes a different shape beyond universal norms.  

These reflections on positivist jurisprudence illuminate its relationship to the possibility 

of making claims to global justice. While ‘humanity’ resides in the universalist impetus of 

natural law theories animating early modern conceptions of the law of nations, ‘sovereignty’ is 

the guiding category of legal positivism.303 Since law is restricted firstly to the interior of states 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
302 I should add that I am solely interested in an interpretation of the relationship between the popularity of the legal 
theory of positivism and the diminished currency of ‘humanity’ as a justificatory norm for violent excursions in 
global politics. By no means are these attempted explanations geared towards exposing the intricacies of positivist 
jurisprudence or meant to designate Bentham as a defender of empire. On the contrary, it is an established argument 
in the literature that Bentham was a critique of empire. See his ‘Plan for Universal and Perpetual Peace’, The Works 
Jeremy Bentham, Vol. 2, The Online Library of Liberty, available at http://oll.libertyfund.org/titles/bentham-the-
works-of-jeremy-bentham-vol-2 pp. 990-1013 and his ‘Emancipate your Colonies’, The Works Jeremy Bentham, 
Vol. 4, The Online Library of Liberty, available at http://lf-oll.s3.amazonaws.com/titles/1925/Bentham_0872-
04_EBk_v6.0.pdf, pp. 629-45. See also Jennifer Pitts, A Turn to Empire and Duncan Bell, ‘Empire and International 
Relations’.  
303 Pitts 2007 points to the limits legal positivism places on normative universalism. The rejection of universal 
normativity, however, can take several shapes. One version, illustrated by Mills’ argument portrayed above, is to 
suggest that international law does not bind actors beyond the scope of inner-European interactions. Another version 
is to argue that affirm that the law of nations lacks universality and that there are several separate systems of the law 
of nations applicable in different geographical spaces. The latter view was put forth by Robert Ward (An Enquiry 
into the Foundation and History of the Law of Nations in Europe, From the Time of the Greeks and Romans, to the 
Age of Grotius (2 vols., London, 1795)) and James Mackintosh (A Discourse on the Study of the Law of Nature and 
Nations, &c. (London, 1799)) (see Armitage ‘Globalizing Jeremy Bentham’, p. 77). An earlier presentation of this 
latter sensibility is contained in Montesquieu’s remark made in The Spirit of the Laws that “all nations have a right 
of nations; and even the Iroquois, who eat their prisoners, have one. They send and receive embassies; they know 
rights of war and peace: the trouble is that their right of nations is not founded on true principles” (A.M. Cohler, 
B.C. Miller, H.S. Stone (eds), Cambridge University Press: Cambridge, 1989, p. 8). Montesquieu here initially 
makes an observation on the fact that the Iroquois have a sense of law as order. He goes on, however, to judge this 
order as false and thus failing the requirements of justice when he adds “the trouble is that their right of nations is 
not founded on true principles” (ibid.) 
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and international law secondly to the interactions between sovereigns, ‘humanity’ dissipates as 

the subject of claims to global justice in international relations.  

The significance of legal positivism with regard to the demise of notions of universal 

crime in the nineteenth century intellectual landscape is therefore twofold. First, it enhanced the 

definition and importance of the sovereign state on the international stage via its definition of 

law as the product of sovereign will. Second, the established nexus between law and sovereignty 

fractured the force of the universalism of legal naturalism that predated the nineteenth century.  

I say ‘fractured’ rather than ‘erased’, because the representation of positivism as having 

entirely supplanted naturalism in the nineteenth century is of course an inappropriate Whiggish 

history.304 Caspar Sylvest more accurately suggests that naturalism and positivism coexisted 

during this time.305 This coexistence is perhaps well illustrated by the troublesome legacy of 

Bentham’s term international law, which he first established in his Introduction to the Principles 

of Morals and Legislation (1789). Bentham himself conceived the term to be sufficiently 

intelligible, as he intended it to capture the already established term the law of nations. In the 

Introduction, Bentham footnotes the term ‘international law’ as follows: 

 
The word international, it must be acknowledged, is a new one; though, it is hoped, 
sufficiently analogous and intelligible. It is calculated to express in a more significant 
way, the branch of the law which goes commonly under the name of the law of nations: 
an appellation so uncharacteristic that, were it not for the force of custom, it would seem 
rather to refer to internal jurisprudence.306  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
304 Wilhelm Georg Grewe, Epochs of International Law, transl. by Michael Bayer, Walter de Gruyter: Berlin/New 
York 2000, p. 503. 
305 Sylvest further writes that the claim that positivism replaced naturalism in the nineteenth century effaces as much 
as it reveals. A more informed standpoint is to admit that naturalism suffered a serious attack by legal positivism and 
that the contemporary debates revolved around negotiating this attack. It is this perspective that informs my 
treatment of nineteenth century humanitarianism with regard to the Eastern Question below. See Caspar Sylvest, 
‘Foundations’. 
306 Jeremy Bentham, An Introduction to the Principles of Morals and Legislation, J.H. Burns/H.L.A. Hart (eds), 
Oxford University Press: Oxford, 1996, chapter 27, section 25, p. 296. Hidemi Suganami provides corrections of 
prominent misunderstandings of Bentham’s term ‘international law’. See Hidemi Suganami, “A Note on the Origin 
of the Word ‘International’,” British Journal of International Studies, Vol. 4 No. 3 (1978), pp. 226-232. 
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While it may here appear as though Bentham merely intended a change in vocabulary, he in fact 

took the reformulation of the law of nations as conceived under the umbrella of naturalism much 

further. Bentham’s investment in the term international law included his attempt to divorce the 

law of nations from its naturalist baggage. This attempt was born out of his reaction against the 

English jurist Sir William Blackstone, who offered a restatement of the law of nations as 

equivalent to the natural law in his Commentaries on the Law of England (1765-9). Bentham 

attended Blackstone’s university lectures between 1763 and 1766, which prompted him to draft 

the incomplete work Comment on the Commentaries, which was published no sooner than 

ninety-six years after his death.307 In the Comment, Bentham scorns the naturalist account of the 

law of nations by denying the law-like character to the law of nature altogether. He captures the 

natural law as ‘a promise proceeding from us’ and actual law as ‘a command directed to us’.308  

Bentham’s philosophical positivism therefore enabled him to articulate the distinctly 

legal valence of the law of nations. Rather than simply renaming the law of nations as 

international law, he in fact purged the concept of the law of nations of its naturalist 

connotations, namely its universal validity and its capacity to bind individuals and states alike. In 

the section titled ‘internal and international, Bentham specifies that the interaction between 

individuals who are citizens of different states shall be governed by the internal law of the one or 
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307 Importantly, the fourth volume of Blackstone’s Commentaries of the Laws of England, titled ‘Of Public Wrongs’ 
includes a chapter entitled Of Offenses against the Law of Nations (available at 
http://www.lonang.com/exlibris/blackstone/bla-405.htm). This detail points to the fact that notions of universal 
crime are firmly located in naturalist tenets of international law. This observation does not obviate the fact that the 
enforcement of universal crime in the name of humanity solidifies the particularist institution of sovereignty, 
whether as a matter of theorizing in political-theoretical texts or as a matter of the administration of criminal law. 
For a more detailed discussion of Bentham’s response to Blackstone, see M.W. Janis, ‘Jeremy Bentham and the 
Fashioning of “International Law”’, The American Journal of International Law, Vol. 78, No. 2 (1984), pp. 405-
418. 
308 Janis, ‘Fashioning of “International Law”’, pp. 406-7  
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other state, but not by international law. 309 He continues: “There remain then the mutual 

transactions between sovereigns as such, for the subject of that branch of jurisprudence which 

my be properly and exclusively termed international.”310 

Unlike his student Austin, however, Bentham would not deny the legal character of 

international law. While Austin held that international law was a contradiction in terms due to 

the absence of an international sovereign endowed with the power of enforcement, Bentham 

suggested that international law emerges from the convergence of sovereign wills and that law 

may very well be enforced with religious or moral sanctions, a view that distinguishes him 

markedly from his student John Austin.311 Even though Bentham’s followers would propel his 

positivist theory of law in directions that were much more troublesome for international law, he 

himself was far from denying its existence as law. What he did contribute to the restructuring of 

the definition of international law, however, was to limit the subjects of international law to 

sovereign states only and to accept sovereign command as the only valid source of law. In this 

re-articulation of the law of nations as international law we can once more discover the pathways 

on which ‘humanity’ as a universal norm retreated. 

To conclude, given that Bentham’s legacy left its strongest mark on the field of legal 

theory, following his arguments on international law casts into further relief the belittled 

prominence of humanity and accordingly of universal crime during nineteenth century European 

debates on global justice and the legitimacy of the imperial enterprise. Importantly, positivist 
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309 Bentham, Introduction, p. 298. 
310 Ibid., original emphasis 
311 In the Introduction, Bentham further notes that the distinction between internal and international law resides in 
the “political quality of the persons whose conduct is the object of the law” (p. 296, original emphasis). Internal law 
applies to the interactions between citizens of the same state and international jurisprudence speaks to the interaction 
of members of different states (ibid.). Bentham also wrote four short pieces in the period between 1786 and 1789, 
which speak of his optimism regarding the potential benefit of international law for all nations equally once it were 
revised according to the principle of utility. Amongst his ideas for a further developed international law was the 
abolition of all colonies and the establishment of a ‘common court of judicature’ (Janis, ‘Fashioning of 
“International Law”’, pp. 413-414). See also Armitage, ‘Globalizing Jeremy Bentham’, pp. 76, 80. 
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jurisprudence parted with the idea that the individual, and thereby interactions between, could be 

subject to the law of nations.312 Since the notion of universal crime, of offenses against the whole 

human species as well as of the contemporary international criminal norm of crimes against 

humanity, depends on the idea of an individual offender, legal positivism is inimical to the idea 

that an individual act could be considered to injure the entirety of mankind. Further, the 

definition of international law as the body of rules applying to inter-sovereign relations 

significantly whittles down the possibilities for a normative universalism that would fashion 

humanity as a legal subject.313  

Naturalist jurisprudence persisted next to legal positivism during the nineteenth century 

in complex ways. Departing from Caspar Sylvest’s observation that naturalism anything but 

supplanted positivism, I now briefly illuminate claims to humanity contained in arguments for 

humanitarian intervention in the nineteenth century that confirm the persistence of natural law 

arguments in the period. In order to conduct this discussion, I am focusing on the case of 

European arguments for intervention in the Ottoman Empire314, because the European debate 

about the ‘Eastern Question’ occurs in light of the contested sovereign status of the Empire. As I 

will suggest below, the discourse of humanitarian intervention and of the ‘rights of humanity’ 

with regard to intervention in the Ottoman Empire contributes to my overall argument that 

humanity rises as a justificatory ground of European intervention in non-European spaces when 

the sovereign/non-sovereign distinction is ridden with aggravated degrees of uncertainty.  
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312 See Suganami, ‘Note’.  
313 Armitage here details how Bentham’s followers who fashioned him as a thinker with ambitions for theorizing 
universal legislation and for a global philosophy of peace could only do so by ignoring the historically specific 
contexts in which Bentham developed his arguments.  
314 I will primarily rely on Davide Rodogno’s study Against Massacre. Humanitarian Intervention in the Ottoman 
Empire, 1815-1914, Princeton University Press: Princeton, 2012.  
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To begin with, a brief restatement of the location of humanitarian thinking within 

international law in the period. Rodogno suggests that, by 1815, European intellectuals and 

diplomats had come to the shared understanding of the national state as a legally structured 

polity that ruled over a people within a territory by means of sovereign power.315 The principles 

of non-intervention and the freedom from outside scrutiny corresponded to this perspective. Yet, 

two other dominant views complicate this picture of the principle of non-intervention. First, 

nineteenth century liberalism found expression both in civil liberalism as well as in liberal 

internationalism, which emphasized the ideas of limited government and the rights of citizens 

vis-à-vis their governments.316 This influence of the liberal notion of individual rights on 

understandings of international law, taken together with the rise of humanitarianism in the 

nineteenth century made space for arguments for the legitimacy of humanitarian interventions to 

protect the rights of citizens against their governments abroad.317   

The debate about humanitarian intervention in the age of positivist dominance went to the 

core of the basic conception of international law. Unless an intervention could be justified by the 

enforcement of a contractual entitlement or by self-help, it required a justification by means of 

the laws of humanity in order to claim any ground of legitimacy.318 Supporters of such 

arguments thus needed to offer proof that norms about the protection of humanity were binding 

within international law. Such a position was easy for those to construct who held on to the 

validity of international law as a branch of the natural law. Strict positivists, such as Lassa 

Oppenheim, however held that humanitarian intervention could be grounded only on arguments 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
315 Rodogno, Against Massacre, p. 21 
316 Duncan Bell, ‘Victorian Visions of International Order. An Introduction.’, in Duncan Bell (ed) Victorian Visions 
of Global Order. Empire and International Relations in Nineteenth Political Thought, Cambridge University Press: 
Cambridge, pp. 1-25 
317 See Barnett, Empire of Humanity. US naval captain Alfred Mahan captures the obligation to suppress injustices 
beyond its borders: “the responsibility for slums rests on the wealthy quarters of the city” (cited in Grewe, Epochs: 
487). 
318 Grewe, Epochs, p. 494 
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of moral philosophy and policy. A positivist argument for humanitarian intervention accordingly 

did not develop.319  

Yet, Henry Wheaton, one of the most doctrinally stringent positivist jurists of the period, 

argued on the occasion of the European support of the Greek insurgency against the Ottoman 

Empire that the case illustrated how international law provided room for “such an interference 

[…] where the general interests of humanity are infringed by the excesses of a barbarous and 

despotic government”.320 That Wheaton as a positivist should mobilize the vocabulary of 

humanity may strike one as surprising unless one takes into account the three contextual factors 

that may animate Wheaton’s use of the term in this case. First, the compromised, uncertain 

sovereign status of the Ottoman Empire, detailed below, second the consideration of Turks as 

barbarous or at best half-civilized, also detailed below, and the fact that European intervention in 

the Ottoman Empire was oftentimes religiously motivated, for European actions frequently 

targeted Muslim massacres against Christian populations.321 Taken together, these three factors 

seem to have punctured Wheaton’s strict attachment to positivist jurisprudence.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
319 Grewe, Epochs, p. 495. In Just War or Just Peace? Humanitarian Intervention and International Law (2001), 
Simon Chesterman submits that a legal doctrine of humanitarian intervention did not develop in the nineteenth 
century.  
Jurist T.J. Lawrence took the middle ground: “Intervention on the ground of humanity. In the opinion of some 
writers such interventions are legal. But we cannot venture to bring them within the ordinary rules of International 
Law, which does not impose on states the obligation of preventing barbarity on the part of their neighbors. At the 
same time, it will not condemn interventions for such a cause, if they are undertaken with a single eye to the object 
in view, and without ulterior considerations of self-interest and ambition.” (cited in Grewe 2000: 494). 
320 Rodogno, Against Massacre, p. 54, emphasis added 
321 The occasions on which European powers intervened in the Ottoman Empire in order to protect fellow Christians 
indicate how usage of the term ‘humanity’ is invigorated by solidarity in terms of religion. Rodogno cites the 
nineteenth century scholar studying religious factions in Ottoman Lebanon and Syria: “The time is fast approaching 
when the imperative claims of Christianity and humanity must and ought to absorb al others in the much vexed 
question”  (2012: 91, emphasis added). The ‘events that shocked the conscience of mankind’ and to which European 
powers responded with military intervention in this period were often atrocities against fellow Christians abroad. 
These interventions arguably born from humanitarian consciousness coexisted comfortably with systematic 
European imperialism and colonization elsewhere. George Washington Williams denunciation of Belgian atrocities 
in the Congo Free State as ‘crimes against humanity’ (1890) stands remarkably alone in this context. The 
coexistence of humanitarianism and colonialism in the nineteenth century is also cast into sharp relief by the fact 
that a mere five year interval separates the 1890 General Act of the Brussels Conference on the African Slave trade 
that aimed at lightening the devastation brought to Africa by means of the slave trade and the 1895 Berlin East 
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While Wheaton does raise the term ‘humanity’, certain statements by diplomats and 

jurists who laid claim to the legitimacy of humanitarian intervention display a curious coloring of 

‘humanity’. On the occasion of the Turkish massacre of Greek Christians (1821-33), 

Chateaubriand states “La consequence de l’extermination des Hellenes serait grave pour le 

monde civilizé.”322 Belgian jurist Antoine Rougier writes in a 1910 article entitled Théorie de 

l’intervention d’humanité “Il est des excès de sauvagerie qui apparaissent intolérables à la 

conscience des peuples européens”.323 Even though both of these statements are geared towards 

legitimizing either the practice or the theory of humanitarian intervention, both reference as the 

injured object something other than ‘humanity’. While Chateaubriand finds the extermination of 

Greeks at the hands of the Turks to be an assault on ‘the civilized world’, Rougier considers 

‘excessive savagery’ unacceptable for the ‘conscience of the European people’. Consequently, 

the fact that humanitarian intervention was debated during the nineteenth century does not 

necessarily mean that ‘humanity’ was also a dominant category of international law. In these 

phrases, humanitarian sensibilities co-exist quite comfortably with the globally valid superiority 

of European civilization, as much as they coexisted with the peak of colonialism and imperialism 

in the era.  

This point is further illustrated by an argument of the Belgian jurist Arntz, who wrote in 

1867 that 

[w]hen a government, acting fully within the limits of its sovereign rights, violates the 
law of humanity, either by measure contrary to the interests of other states or by excesses 
of injustice and cruelty which profoundly injure our morals and our civilization, the right 
of intervention is legitimate.324 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Africa conference that formalized the systematic colonization of Africa in the name of the civilizing mission. 
Michael Barnett remarks from a similar perspective that early nineteenth century abolitionists considered slavery an 
outrage against civilization but could simultaneously remain unconcerned about the slave-like life of the working 
class in English cities (Empire of Humanity: 9).  
322 François René de Chateaubriand, in Rodogno, Against Massacre, p. 63, emphasis added 
323Antoine Rougier, cited in Rodogno, Against Massacre, p. 36, emphasis added 
324 Grewe, Epochs, p. 495, emphases added 
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While Arntz relies on the ‘law of humanity’, its violation does not injure humanity, but rather 

‘the interests of other states’ or ‘our morals and our civilizations’. Even though appeals to the 

legitimacy of humanitarian intervention mobilize a notion of humanity, the idea that certain 

violent acts abroad are injuring the entirety of mankind remains subdued during the nineteenth 

century. Its humanitarianism does not include a circulating notion of universal crime. Rather 

‘humanity’ persists while being suspended next to assertions of more particularist, Europe-

centered considerations of justice. The preamble of the second Hague Convention passed in 

1899, outlining ‘the interests of humanity in warfare’, offers another example. What is also 

known as the ‘Martens Clause’ reads: 

 
Until a more complete code of the laws of war is issued, the High Contracting Parties 
think it right to declare that in cases not included in the Regulations adopted by them, 
populations and belligerents remain under the protection and empire of the principles of 
international law, as they result from the usages established between civilized nations, 
from the laws of humanity and the requirements of the public conscience.325 

 
Again, the invocation of humanity cohabits with the recalling of (European) civilization. While I 

discuss the insights to be gained from the nineteenth century theories of civilization with regard 

to a broader understanding of the political term ‘humanity’ below, the distinction between the 

civilized and the uncivilized plays an acute role with regard to the debate on Western European 

interventions in the Ottoman Empire during the nineteenth century. Arguments for the legitimacy 

of humanitarian interventions into the Ottoman Empire turned in part on the position that the 

Turks were an uncivilized people.326 The image of the uncivilized Turk contributed to the heated 

debate of the question of whether the Ottoman Empire was entitled to a status of sovereign 

equality or not. Over time, justifications for humanitarian intervention in the East shifted from 
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325 Grewe, Epochs, p. 495, emphases added 
326 Interventions within Europe were accepted only in cases of international governmental changes in order to 
preserve the established balance of power. See ibid., 489. 
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the system of capitulations (concessions particulières), which indicated the fractured sovereignty 

of the Empire to arguments about Turkish and Muslim barbarism. The capitulations were treaties 

that granted jurisdiction over European residents in the Ottoman Empire to the European consuls 

dispatched there.327 As Jennifer Pitts points out, the existence of these treaties should have 

proven that the Ottoman Empire was capable of performing reciprocal legal relationships, the 

incapacity of which on the part of ‘Oriental’ nations was often cited as the proof of their 

incapacity to participate in international law.328 Yet, the capitulations were mostly cited to prove 

the compromised sovereignty of the Muslims, a line of argument supported by Scottish jurist 

James Lorimer. The capitulations remained a problem when the 1856 Paris Peace Treaty 

formally included the Ottoman Empire into the European concert, but maintained the system of 

capitulations. On that occasion Phillimore claimed that Turkey had been included in the 

European family of nations. Yet, even after this official formal recognition, the view remained 

dominant view that Ottoman sovereignty was incomplete.329  

The capitulations therefore afforded the Turks only partial recognition that constrained 

the recognition of the Empire as a fully sovereign power under international law. Given the 

mutual imbrication of sovereignty and the discourse of civilization that I discuss further below, 

Turkey was not only considered semi-sovereign, but also semi-civilized. Importantly, the fact 

that the Ottoman Empire geographically neighbored Europe was crucial for a discourse of the 
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327 To make this point, Rodogno cites a French diplomat assigned to the embassy in Constantinople, George Outrey 
(Against Massacre, p. 30). The capitulations were contracts concluded between the Ottoman Empire and other 
European states that granted consular jurisdiction to Western powers over their own nationals. 
The capitulation treaties with Britain covered mostly the protection of Christians and Jews in Turkey. George Outrey 
also suggested that the Easter question originated as a question about religion and the protection of religious 
minorities (ibid.). With regard to European interventions into the Ottoman Empire that were reactions to atrocities 
against Christians, we can say that the secularization of international normative thinking remained a matter of 
jurisprudence much more so than of policy. In terms of political practice, these interventions offer another 
instantiation of the substantiation of ‘humanity’ with particular, and specifically Christian values.  
328 Pitts, ‘Foundations’, p. 72 
329 Pitts, ‘Foundations’, p. 73 
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‘rights of humanity’ to rise with regard to massacres of Christians by the Muslims.330 Rodogno 

writes “among those who revived the idea of an intervention on behalf of the oppressed, there 

was a tendency to confine it to the geographical area of the Ottoman Empire and to link 

oppression to barbarous government”.331 Rodogno goes on to cite British jurist John Westlake, 

who in 1894, even after the formal admission of the Ottoman Empire to the European concert, 

the geographical proximity of a state not adhering to European rules “a source of intolerable 

inconvenience and danger to the members of society” (ibid.).332 Consequently, humanitarian 

arguments on the ‘rights of humanity’ demanding protection abroad cohered with the physical 

closeness of the Ottoman Empire as well as with the religious bond to the victims of atrocities. 

These two factors may explain why, even though both Turkey and the societies in the Far East 

were considered half-civilized, semi-barbarous communities, jurists mobilized the discourse of 

humanitarian intervention and ‘the rights of humanity’ only with regard to the former.333 

The capitulations were testimony to the compromised sovereignty of the Ottomans and 

they endured the formal admission of Turkey to “the advantages of public law and the European 

concert” by the Paris Peace Treaty.334 Yet, the Institut de Droit International discussed the 

question of whether the Ottoman Empire was entitled to the independent legal personality.335 

Beyond those legal aspects, the consensus was that the Ottoman Empire was excluded from the 
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330 Part of the motivating sentiment of NATO’s 1999 intervention in the Balkans may have been the occurrence of 
ethnic cleansing in Europe’s adjacent geography.  
331 Rodogno, Against Massacre, p. 57 
332 Mill includes intervention in a neighboring barbarous state as one of the four exceptions to the principle of non-
intervention. In that case, Mill suggests, a defensive position of a civilized state in close proximity to an uncivilized 
nation is not always sufficient to protect its interests. The other three exceptions to the principle of non-intervention 
are intervention in a civil war to counteract another states intervention in order to protect the integrity of struggles 
for self-determination, in the case of widespread atrocities abroad (which of course are more likely to occur in 
‘uncivilized’ societies), and finally intervention in a prolonged civil war to reduce suffering (A Few Words on Non-
Intervention, p. 151). For further discussion of this matter see Carol Prager, ‘Intervention and Empire: John Stuart 
Mill and International Relations’, Political Studies, Vol. 53 (2005), pp. 621- 40. 
333 Grewe, Epochs, p. 454 
334 Grewe, Epochs, p. 462. 
335 Rodogno, Against Massacre, p. 53 
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European family of nations due to their uncivilized manners and mores, most of which were 

attributed to the inferiority of Islam vis-à-vis Christianity.336  

Both lines of argument, the capitulations and the lack of civilization in Muslim society, 

show that arguments about the law of humanity arose most urgently with regard to a polity 

whose sovereignty was uncertain. In other words, the relationship between European states and 

the Ottoman Empire was ridden with an aggravated degree of uncertainty regarding the 

sovereign/non-sovereign distinction. And it was with regard to this relationship that the language 

of a ‘law of humanity’ was most prominent in the period.337  

The sovereign state further solidified institutionally and empirically in this period. The 

dissonance between (international) legal positivism and ‘humanity’ as a justificatory ground for 

intervention abroad is tied to the incongruity between humanity as a universal norm and 

sovereignty as a particularist political ordering principle. ‘Humanity’ ceases to have legitimizing 

purchase in times in which the sovereign/non-sovereign distinction reaches higher degrees of 

certainty – intervention in sovereign spaces is prohibited by the corresponding norm of non-

intervention and intervention in non-sovereign spaces is excluded from the range of international 

legal argument. Humanity therefore drops out of arguments for the legitimacy of violent 

engagement abroad. I have tried to elaborate this proposition by pointing to the nexus between 

the appearance of humanity-related arguments for intervention in the Ottoman Empire and the 

uncertain sovereign status of the Ottomans.  
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336 How strongly the term ‘humanity’ was overlaid with the discourse of civilization and how both flowed into a 
discourse of international law is evidenced not only by the argument of French jurist Antoine Rougier that there 
exists a natural inequality between states and that only states “of superior civilization” are entitled to humanitarian 
intervention, but also by Arntz’s observation, cited above, that, effectively, the law of humanity could only be 
violated by an uncivilized state (see Rodogno, Against Massacre, pp. 55-7). 
337 This observation also accentuates the difference between humanitarian intervention and colonial subjugation. 
While certainly different in practice, their justificatory schemes are also dissimilar while occurring in the same 
period. While nineteenth century colonialism was ideologically driven by the ‘white man’s burden’ of the ‘civilizing 
mission’, humanitarian intervention occurred in the name of humanity. 
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In what follows I add to this string of argumentation by touching on the empirical 

developments of sovereign solidification during the nineteenth century. While the historical 

study of European statehood is a wide and far field, I find that Janice Thompson’s study 

Mercenaries, Pirates, Sovereigns: State-Building and Extraterritorial Violence in Early Modern 

Europe (1994) provides an argument the concision of which not only coheres with my subject 

matter here but that can also cohabit with historical studies of European statehood that rightly 

claim that the subject matter defies any kind of generalizations across different European 

countries.338 Yet, I suggest that Thompson’s study can bridge the historical diversity of European 

state development.  

Thompson argues that European statehood underwent a significant change in the course 

of the nineteenth century, namely the monopolization of violence in the territorial national state 

that came about through a range of events that disarmed previously state-authorized non-state, 

transnational, market-structured violence.339 According to Thompson, while states claiming 

sovereign status coexisted with practices of violence provided as a state-employed non-state 

market commodity prior to the nineteenth century, by the end of the century sovereignty was 

coeval with the effective and exclusive control of violence within its territory and of violence 

emanating from its territory.340  

Importantly, Thompson emphasizes that the significance of the sovereign monopolization 

of violence rests in its effective realization during the nineteenth century – while the claim to the 
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338 Charles Tilly writes: “Although the drift after 1500 throughout Europe ran toward increasing stateness, different 
governments moved at very differed rates. As a result, international disparities in stateness increased during the 
sixteenth and the seventeenth centuries. By this criterion, the sixteenth century was a time of significantly rising 
stateness, the later seventeenth century a frenzy of state-making, the eighteenth century (outside) and the East a 
period of consolidation, the nineteenth century and early twentieth century an age of convergence among 
governments which were still significantly different from each other in 1800. Such a summary exaggerates the 
regularity of the process and obscures crucial leads and lags” (Tilly ‘Introduction’, pp. 34-5). 
339 Thompson, Mercenaries, p. 7 
340 Thompson, Mercenaries, p. 7. 
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monopoly of violence persisted in the history of European statehood prior to the nineteenth 

century, the European territorial national state finally realized this claim effectively in practice 

(ibid.). While effective state control was still uncertain in the middle of the century, states had 

effectively allocated violence under sovereign authority within the territory of the nation-state 

and had removed it from transnational market mechanisms, thereby accomplishing a distinct re-

structuring of the authority over the means of coercion, domestically as well as internationally.341 

Ultimately, Thompson suggests that state-initiated non-state, market-distributed violence was 

coexisted with the institution of sovereignty for centuries and that the distinctive feature of the 

sovereignty characteristic of the territorial national state that matured in the nineteenth century is 

the effective monopolization of the means of violence.  

The case of mercantile trading companies illustrates this point. While the transnational 

activities of state-chartered companies structured global politics since the 16th century, they 

underwent a process of decline in during the nineteenth century and disappeared from the 

international stage around 1870.342 Chartered by states, mercantile companies employed non-

state violence, such as mercenaries and even pirates, to further economic gain from imperial 

activities in Asia, Africa, and the America.343 The Dutch and British East India Company did so 

while being endowed with sovereign powers delegated to them by states, such as the authority to 

maintain trade monopolies, raise armies, make treaties, produce their own currency, make war 

and settle on peace agreements, and wield criminal as well as civil jurisdiction over their 

subjects.344 The demise of the British East India Company began in 1833 with its loss of the 

trade monopoly and in 1858 the Crown revoked its sovereign powers. However, it had lost 
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341 Thompson, Mercenaries, p. 9, 13. 
342 Thompson, Mercenaries, p. 39. 
343 Thompson, Mercenaries, p. 58. 
344 Thompson, Mercenaries, p. 36. 



 

!
158!

importance long before that due to the increasing absorption of its powers into British state 

authorities.345 After the Company’s dissolution in 1874, Queen Victoria took the title of Empress 

of India in 1877.346 Even though the practice of chartering trading companies for imperial 

purposes was revived in the last twenty years of the nineteenth century, these companies lacked 

the sovereign powers of making war and peace. The renewed state practice of employing trading 

companies therefore remained “an episode inspired by historical reminiscences” and was of 

“little significance”. 347 

Even though Thompson’s argument is quite specific, and thus perhaps somewhat 

limiting, it contributes to the overall argument that the normative vocabulary of ‘humanity’ rises 

and falls in inverse relationship to the degree of certainty regarding the sovereign/non-sovereign 

distinction. Thompson’s study suggests that the sovereign national state solidifies as a territorial 

entity only during the nineteenth century. Her emphasis on the effective monopolization of 

violence and the realized control over violence crossing state borders indicates that the 

distinction between different sovereign states, and therefore the distinction between sovereign 

states and non-sovereign states became more clearly recognizable in this period.  

She further argues that there are distinctive features characteristic of nineteenth century 

sovereignty, the period in which arguments for international violence based on ‘humanity’ are 

waning, that did not apply to the institution of the state in earlier periods which displayed a 

stronger reliance on ‘humanity’s law’.348 Due to the historical coexistence of different forms of 
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345 Grewe, Epochs, p. 467. 
346 Thompson, Mercenaries, p. 102. 
347 Both Britain and Germany established a number of newly chartered companies during the 1880s, such as the 
Royal Niger Company, the British East Africa Company, the German East Africa Company, and the German New 
Guinea Company. The latter chartered company was the last one to disappear in 1899 (Grewe, Epochs, p. 468-71).  
348 In her book Humanity’s Law (2011), Ruti Teitel does refer to Grotius as a source in which she recognizes the 
roots of contemporary humanity-oriented developments in international law she examines in the book. While 
establishing of such theoretical lineages, often done with regard to Vitoria as the first theorist of what we nowadays 
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statehood and non-state, marketized violence, the effective sovereign monopoly over the means 

of coercion within a defined territory and over violence originating from and spilling beyond its 

own territory is not a defining characteristic of the state qua state – it is the defining 

characteristic of the sovereign, territorially segmented national state that solidified in the course 

of the nineteenth century.349  

Consequently, Thompson’s study contributes to my argument on the changing 

relationship between the solidification of sovereignty and diminished importance of ‘humanity’ 

as a universal norm that characterizes the nineteenth century. While statehood and claims to 

sovereignty also marked pre-nineteenth century theory and diplomacy, the effective realization 

of these claims remained wanting as evidence by various forms of non-state, transnational 

violence. Compared to the history of European statehood prior to the nineteenth century, with the 

effective monopolization of the means of coercion under sovereign authority in the territorial 

national state, the distinction between sovereign and non-sovereign spaces was easier to 

recognize reached higher degrees of certainty.  

The aspect that stands out in this picture with regard to the belittled prominence of 

‘humanity’ as a justification for intervention in non-European spaces is the solidification of 

territorial boundaries that attended the process described above. The territorial segmentation that 

occurred together with the monopolization of violence under sovereign control marked European 

states as “differentiate[d] units in terms of juridically mutually exclusive and morally self-

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
call ‘humanitarian intervention’, is historically problematic with an eye towards anachronism, it is useful at this 
point to note that studies never locate the sources for ‘humanity law’ in the nineteenth century. 
349 Thompson, Mercenaries, p. 102. Thompson cites John Ruggie’s observation on the medieval state as “patchwork 
of overlapping and incomplete rights of government” and as characterized by a “heteronomous organization of 
territorial rights and claims” (cited in ibid.: 15). The effective and exclusive sovereign control over violence within a 
defined territory is not the definition of the state as such, but rather of the European national state developing in the 
nineteenth century. 
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entailed domains” that enjoyed the privilege of non-intervention. 350  Importantly, the 

consolidation of territorial boundaries inscribed not only the distinction between state and non-

state spaces, but also between domestic and international politics – each of which structured by 

different sets of relationships and norms. As long as non-state violence persisted across ranges of 

territories, boundaries between states remained unclear.351 The more accentuated distinction 

between the inside and the outside of a state contributes to the certainty of distinguishing 

between states and other non-state spaces within the modern national state system.   

The nexus between the consolidation of sovereignty and the effective monopolization of 

coercion under the sovereign authority within the territorial state also speaks to my overall 

argument of the rise and fall of humanity with regard to contemporary times, as discussed in the 

next chapter on contemporary cosmopolitan theory and crimes against humanity. Broadly 

speaking, I suggest that in the wake of the formal completion of decolonization and the 

dismantling of the Soviet empire, the sovereign/non-sovereign distinction has grown increasingly 

brittle again under the pressure of transnational, non-state violent movements associated with 

terrorism and the phenomenon of so-called fragile and ‘failed states’. Apart from these empirical 

pressures on the durability of the sovereign state, normative pressures, such as the rise of the 

human rights movement since the 1970s have normatively devalued the institution of the 

sovereign state as an illegitimate shield against mass atrocities that has crowded out the 

understanding of sovereignty as the institutionalization of collective self-determination and 

autonomy.352 Consequently, the concept of humanity and with it crimes against humanity has 
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350 Thompson, Mercenaries, p. 45. 
351 Thompson, Mercenaries, p. 15-19. 
352 In his The Last Utopia. Human Rights in History (2012), Samuel Moyn places the ascendance of the 
individualism animating human rights in international politics in the 1970s in the context of the bankruptcy of other 
collective utopias such as self-determination and sovereignty in the wake of formal decolonization.  
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made a remarkable career as a justificatory ground for European/Northern military interventions 

in non-European spaces. 

 

III) Unequal Civilizations 

The argument with which I started this chapter is that humanity as a universal norm 

receded behind positivist theories of sovereignty in the field of jurisprudence and behind the 

discourse of unequal civilizations in political theory and the burgeoning social sciences during 

the nineteenth century. Above, I have described the pervasive influence of the discourse of 

‘uncivilized’ and ‘barbarous’ states in the discussion on arguments for humanitarian intervention 

in the Ottoman Empire. This section further explores the discourse of unequal civilizations as 

they related to debates on the legitimacy of the European imperial enterprise and, accordingly, to 

the theoretical nexus between sovereignty and fulfilling the (European) standard of civilization. 

The ‘civilizing mission’ justifying the colonial enterprise and the elevation of the norms applying 

within the ‘European society of civilized nations’ as the standard of international legal validity 

point to the restructuring of normative thinking in international relations and, therefore, to the 

novel footing on which the legitimacy of European imperial intervention abroad was placed in 

the nineteenth century. Not only did conceptions of international law become suffused with the 

understanding of the inequality between civilizations in this period, but the understanding of 

normative universalism also came in the distinct shape of the dominant trope of the un-/civilized 

world in this period.  

Grewe suggests that the term ‘civilization’ reached conceptual precision only in the 

nineteenth century together with the notions of ‘progress’ and ‘development’ as writers were 
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using it to refer distinctly to Anglo-French cultural sensibilities.353 Citing the major international 

treaties, Grewe finds that from 1815 onwards the major documents of international law refer to 

the society of ‘civilized nations’ rather than to ‘Christendom’ or ‘Europe’ as the political 

community amongst which the law of nations operated.354 While Vattel had introduced the term 

‘society of nations’ in the 18th century to capture the group of European states, the 1815 

Declaration on the Abolition of the Slave Trade contained in the Final Act of the Congress of 

Vienna for the first time raised the term ‘civilized nations’ as an indication of Europe’s identity 

in the face of international law.355 Rodogno remarks that “the Declaration on the Abolition of the 

Slave Trade referred to the Europeans as “all civilized countries on Earth,” excluding non-

Europeans and the Ottoman Empire, and pointed to the moral responsibilities of the civilized 

nations”.356  The Declaration itself names the African slave trade “a scourge that has too long 

desolated Africa, degraded Europe and afflicted humanity”.357 Like in the Martens clause cited 

earlier, the legal wording suspends ‘humanity’ and ‘civilization’ next to one another.358 The 
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353 Grewe, Epochs, p. 440. Grewe adds that Bentham was the first writer to use the term civilization in the context of 
international jurisprudence. In “A Plan for General and Permanent Peace”, the fourth chapter of Principles of 
International Law (1789), Bentham writes that “the ensuing sheets are dedicated to the common welfare of all 
civilized nations; but more particularly in Britain and France” (cited in Grewe, Epochs, p.  450). 
354 Grewe, Epochs, p. 445. While this semantic change may indicate a transformation in the self-understanding of 
Europe away from a Christian community to an identity as civilized nations above and the beyond religion, this 
apparent intellectual secularization is contradicted by the practice of Western European intervention in the Ottoman 
Empire on behalf of massacred Christians, as documented by Rodogno. Secularization in theory does not appear to 
correspond to a secularization in policy here, which points to the persistence of the equation between ‘mankind’ and 
‘Christianity’ in political practice that characterized early modern natural law theories of the law of nations.  
355 Arthur Nussbaum, A Concise History of the Law of Nations, Macmillan: New York, p. 128. 
356 Rodogno, Massacre, p. 49. 
357 William L. Chew III, ‘The Congress of Vienna’, in Junius P. Rodriguez (ed) The Historical Encyclopedia of 
World Slavery, Vol. 1, ABC-CLIO: Santa Barbara, p. 671. 
358 The tight nexus between ‘civilization’ and ‘humanity’ also surfaces in the joint declaration of the Allied Powers 
of May 24, 2015 to the Ottoman Government, at the end of the long nineteenth century, in which they denounce the 
atrocities committed on the Armenian people as “crimes of Turkey against humanity and civilization” (text of the 
telegram is available at http://www.armenian-
genocide.org/Affirmation.160/current_category.7/affirmation_detail.html). Rodogno further cites wording of the 
Vienna Declaration stating that the African slave trade ought to be regarded “by just and enlightened men, in all 
ages, as repugnant to the principles of humanity and of universality morality”. Yet, the representatives of the eight 
European countries that signed the Declaration conceived of themselves as “the public voice in all civilized 
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concept of unequal civilizations, however, should become dominant in the nineteenth century 

and absorb the currency of ‘humanity’ in international legal argument.  

Towards the end of the nineteenth century, international legal scholars embraced the 

partition of humanity and of polities into three groups, namely the civilized, the half-civilized, 

and the barbarous or “savage”, with juridical equality being limited to the ‘civilized sphere’ that 

was also entitled to control the other two.359 German law professor F. von Martiz voiced the idea 

of an “aristocracy of nations” during the Berlin Congo Conference in 1884-85 that involved 

designating areas in which ‘savages’ and ‘semi-civilized’ people dwelled as merely geographical 

spaces, rather than as spaces structured by political territory.360 

Critical legal scholars have documented the persistent nexus between international law 

and its mobilization for rationalizing imperial politics.361 Yet, the modulation of this nexus has 

changed over time.  Based on Anghie’s diagnosis of Vitoria’s normative argument on the 

standing of Native Americans under the law of nature as theoretically included, because the 

natural law claimed to universally bind all of mankind, and as practically excluded due to their 

empirically strange behavior362, I have argued in the preceding chapter on Locke and his 

contemporaries that the notion of an offense against mankind provided the modulation of the 

universal normative recognition under the law of nations that allowed for both the inclusion of 
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countries” that issued the call for abolition as it was “conformable to the spirit of the age and the generous principles 
of the allied powers” (Against Massacre, p. 7). 
359 Rodogno, Against Massacre, p. 48. 
360 Grewe, Epochs, p. 455. 
361 See for example Richard Tuck, The Rights of War and Peace. International Order and Political Thought from 
Grotius to Kant, Oxford University Press: Oxford, 2001; Anghie, Imperialism; Koskenniemi, Gentle Civilizer; Anne 
Orford, International Authority and the Responsibility to Protect, Cambridge University Press: Cambridge, 2011; 
David Kennedy, Of War and Law, Princeton University Press: Princeton, 2006; David Kennedy, The Dark Sides of 
Virtue. Reassessing International Humanitarianism, Princeton University Press: Princeton, 2011. 
362 Anghie argues that Vitoria paints a picture of the normative standing of the Native American that is 
‘schizophrenic’. He writes: “Thus the Indian is schizophrenic, both alike and unlike the Spaniard. […] The 
discrepancy between the ontologically ‘universal’ Indian and the socially, historically, ‘particular’ Indian must be 
remedied by the imposition of sanctions which effect the necessary transformation” (Imperialism, p. 22).   
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the colonial subject as legible within the universal law and as a figure subdued by the law.363 

Here, I suggest that the discourse of unequal civilizations and the necessity of civilizing the 

barbarian provided the form of this modulation of the universality of international law in the 

nineteenth century.  

The dominant lexicon of development and the civilizing mission posited as universal the 

European sovereign state in society with other European states under international law, because, 

ultimately, jurists imagined this ‘family of nations’ to be the yet unrealized global model of 

international relations. Theoretically, again, international law had universal normative authority. 

However, non-European societies required adaptation in order to realize the yet unaccomplished 

global applicability of international law.  

While the idea of an offense against mankind provided the conceptual venue to reconcile 

the theoretically equal standing of all peoples under the law of nations with the diminished legal 

standing of the universal offender against mankind within natural law theories of the law of 

nations, this reconciliation took the form of arguments on development and civilizational 

hierarchy in the nineteenth century. In arguments on the ius gentium’s validity in the colonies, 

the notion of universal crime was the conceptual tool to simultaneously include and exclude 

colonial subjects from the grasp of the law of nations. In the nineteenth century, the idea that 

international law regulated the relations between sovereigns, but that the uncivilized first require 
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363  In the chapter on Locke and his contemporaries, I suggested that the notion of offenses against the natural law 
committed by Native Americans contributed to solving two problems that the ‘discovery’ of the New World posed 
for the acclaimed universality of the natural law and the law of nations. First, identifying the Native American with 
the figure of the offender against the universal law of nations confirmed their human status, for only humans can 
offend against laws. Second, the concept of universal crime contributed to upholding the claim to universality of the 
natural law in the face of exposure to radically different cultures by accounting for divergent behavior as an offence 
against a universal law. Characterizing certain acts as a violation of a universal normative code included such acts 
within that law, rather than placing that behavior beyond the pale of the natural law, thus restricting its universal 
applicability, or adapting the abstract norms to the new empirical circumstances. From these reflections, I derived 
the idea that the concept of crime captures the essential principle of egalitarian thinking, namely that facts of 
inequality require justification according to norms equally applicable to all.  
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to undergo the process of civilization in order to qualify as sovereigns took on the role of 

claiming the global validity of international law and excluding non-European polities from its 

privileges.364  

Combining the understanding of international law as the body of rules applying to the intercourse 

between all sovereigns with a conception of sovereignty imbricated with European civilization 

involved laying claims to European civilization as those standards that ought to apply in all 

polities worldwide, thereby one day empirically globalizing the universal normativity of 

international law.365 

International legal argument and its aspirations to universal validity with regard to non-

European spaces appeared in a specific cast in this period. Peter Mandler writes “the concept of 

civilization would be increasingly employed […] as the cultural legitimation of European 
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364 Grewe (Epochs of International Law/Epochen der Völkerrechtsgeschichte, 1st ed 1941) and Alexandrowicz (An 
Introduction to the History of the Law of Nations in the East Indies (16th, 17th, ad 18th centuries) 1967) offer two 
opposing perspectives on the question whether international law was universalized in the nineteenth century to 
include polities beyond the European society of nations or whether its application contracted to exclude non-
European states. Grewe upholds the more traditional view that the Christian-European law of nations was 
progressively universalized and extended to include non-European, non-Christian polities as the “European Law of 
Nations” became to be understood as the “common world law of civilized nations” during the nineteenth century 
(Grewe, Epochs, p. 465). Alexandrowicz maintains, however, that the nineteenth century marks the contraction of 
the law of nations into Europe and that European states began to ignore a long tradition of recognizing the 
sovereignty of non-European societies once the natural law theory of the universal law of nations receded after the 
18th century (ibid.). Grewe’s interpretation seems less tenable than Alexandrowicz’s given the recent research on 
international law and empire. What is more, Pitts also suggests that geography became an issue for nineteenth 
century jurists in ways that that it had not for those thinkers they acknowledged as their predecessors, such as 
Grotius, Pufendorf, Wolff, or Vattel (Bell, ‘Introduction’, p. 67). The foremost issue for nineteenth century lawyers, 
particularly in Britain, therefore was the question of membership in the society of nations, which included the 
construction of standards for inclusion in that society, which was subject to much disagreement and arbitrary 
construction and reconstruction in the period (ibid.).  Rather than embracing either one of such historical 
interpretations, I here take inspiration from postcolonial and third-world studies of international law that explore the 
changing forms that the persistent reconciliation between colonial exclusion and claims to normative universality 
has taken over time. I make my point here from the same perspective by suggesting that the notion of universal 
crime as well as the nineteenth century discourse on civilization were means with which to square claims to 
universalism with colonial exclusion from the benefits of the universal law.  
365 Titles of German and Swiss textbooks published in the nineteenth century capture this mutual imbrication of 
civilization and international law. See Reinhold Nizze Das allgemeine Seerecht der zivilisierten Staaten (1857), 
Johann Caspar Bluntschli Das modern Völkerrecht der zivilisierten Staaten, als Rechtsbuch dargestellt (1883).  
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imperialism.”366 Yet, the discourse of unequal civilizations served not only as a cultural 

argument for European imperialism, but it also provided the conceptual tool for squaring the 

global applicability of international law with the exclusion of non-European polities from its 

protection.  

While nineteenth century international law by and large excluded ‘uncivilized’ nations 

from the purview of international law, the attendant discourses of ‘progress’ and ‘development’ 

in the name of which European imperialism was conducted also provided the conceptual 

inventory with which to maintain the claim to the universal applicability of international law 

between sovereign states, projected into the future, once all peoples have been civilized 

according the European standard of civilization.  

The preceding discussion of European arguments on humanitarian intervention in the Ottoman 

Empire has indicated the mutual imbrication of civilizational with political and legal arguments. 

Duncan Bell and Caspar Sylvest remark: 

 
[It was] a common argumentative move to associate a civilized society with a particular 
form of political consciousness – nationality. A country that was civilized possessed a 
sense of nationhood and as such displayed the political (and moral) capacity for self-
determination. This was a necessary, but rarely sufficient, condition of entry into 
international society.367 

 
The increasing importance of the ‘national character’ indicates the link between the discourse of 

civilization and sovereignty within international jurisprudence that marked the liberal 

internationalism of the era.368 As both Anghie and Pitts argue, international legal arguments 
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366  Peter Mandler, ‘‘Race’ and ‘Nation’ in Mid-Victorian International Thought’, S. Collini/ R.Whatmore/ B.Young 
(eds) History, Religion, Culture. British Intellectual History 1750-1950, Cambridge University Press: Cambridge 
(2000), p. 225.     
367 Duncan Bell/Caspar Sylvest, ‘International Society in Victorian Political Thought: T.H. Green, Herbert Spencer, 
and Henry Sidgwick’, Modern Intellectual History, Vol. 3 No2, 2006, p. 233. Beate Jahn points out that the presence 
or absence of a sense of nationality served as a marker of distinction between civilization and barbarism for John 
Stuart Mill (Jahn, ‘Barbarian Thoughts’, p. 605). 
368 Bell, ‘Introduction’. 
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influenced by the idea of civilizational hierarchy shaped the perspective on non-European 

polities such that non-European polities were excluded from the protections that international 

law afforded to states as only civilized societies qualified as nations capable of political 

autonomy and thus sovereignty.369  

Both Koskenniemi and Anghie argue that the founding concept of nineteenth century 

international law was indeed not sovereignty, but rather “a European conscience”370 or the 

“Family of European Nations” that prevented polities evidently displaying elements of sovereign 

statehood from entering the circle of actors under international law.371 In The Gentle Civilizer of 

Nations, Koskenniemi discusses how the liberal internationalist sensibilities underwent a distinct 

break, away from the abstract universalist reasoning of the natural law and towards the 

contextually determined nature of legal systems, away from a priori argument and towards social 

and historical accounts.372 Koskenniemi mentions, however, that the essence of this culturalist 

perspective on law retained a universalist core by conceiving of law as still cohering around the 

universalist idea that all law, including varying national law, was in a developmental process 

going through the stages of humanity’s universal development.373  

Understandings of law in relationship to its cultural context that prioritized the notion of a 

society or family of civilized nations enabled jurists to prioritize European similarities over the 

formal concept of sovereignty as the marker of subjectivity under international law. Put 
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369 Anghie, ‘Peripheries’; Pitts, ‘Foundations’. 
370 Koskenniemi, Gentle Civilizer. 
371 Anghie, ‘Peripheries’. 
372 Koskenniemi, Gentle Civilizer, p. 55-6. In his A Concise History of the Law of Nations, Arthur Nussbaum likens 
the doctrinal development away from positivism and towards positivism in the nineteenth century to philosophical 
developments in the eighteenth century, namely the empiricist reaction to natural philosophy, led by David Hume 
(1954: 135). 
373 The universalist script of legal positivism surfaces in the idea of legal evolution, i.e. the idea that all legal systems 
undergo changes that are akin to changes of other social institutions, originally articulated by Henry Summer Maine. 
The idea of legal evolution mitigates the contradiction between the claim to the universal validity of positivist 
understandings of law and global difference in legal cultures. The idea of legal evolution also provided a 
counterargument to the Austin’s denial of the law-like character of international law, suggesting that international 
law, too, was in a process of development towards real law. See Sylvest, ‘Foundations’, p. 48. 
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differently, jurists could argue that the decisive factor for international legal recognition of a 

nation or state was the ‘standard of civilization’ rather than sovereignty itself. By identifying 

international legal personality with the European territorial nation-state, jurists could banish 

claims to legal equality by non-European states even further to the periphery of legal recognition. 

This point is illustrated by a disagreement on the theory of recognition of states under 

international law regarding the ‘declaratory’ approach to recognition and the ‘constitutive’ or 

‘constructive’ theory.374 

This debate unfolded on the occasion of the independence of Latin American republics from 

Spain up to the middle of the nineteenth century. English jurist Sir James Mackintosh argued that 

the independence of a state under international law did not depend on the recognition by 

civilized nations. Arguing that the decision of whether or not a newly independent state had 

legitimately attained statehood fell beyond the jurisdiction of other states, Mackintosh held that 

the recognition by other states was merely declaratory of their novel statehood, but not 

constitutive. British Foreign Minister Lord Canning articulated only a minimal set of 

requirements of order and civilization in order for Britain to recognize the new Latin American 

states.375 Quite differently read US American jurist Henry Wheaton’s argument on recognition, 

which was shared by a number of continental scholars.376 Wheaton argued that new states did not 

attain statehood unless other, long-established states granted them recognition.377 In 1838, 

Wheaton also suggests that the formal recognition of statehood is a “perfectly distinct thing” 

compared to the kind of recognition necessary for the inclusion into the family of civilized 
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374 Grewe, Epochs, p. 500. 
375 As those requirements Canning listed the formal notification of independence, control over the entire territory, a 
reasonable degree of stability, and the abolition of the slave trade as minimal standard of civilization (Grewe, 
Epochs, p. 499). 
376 Mérignhac, Triepel, Anzilotti, Hold-Ferneck, Cavaglieri (see Grewe, Epochs, p.  500, fn 10). 
377 Grewe, Epochs, p. 500. 
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nations. Scottish jurist James Lorimer argued that a degree of similarity in terms of culture and 

bureaucracy was required for a state to participate in international law. Accordingly he suggested 

that European states could never recognize barbarous states as states. French jurist Antoine 

Rougier affirmed the “natural inequality” amongst states in 1910.378 Cultural similarity, not 

juridical equality was the decisive feature that assured the interaction between states.  

Wheaton’s argument reflects the implications of positivist jurisprudence on relations with 

Europe’s periphery in a twofold way. First, the requirement of other states’ recognition of a new 

state represents the prime importance of sovereign consent and the reciprocity of sovereign wills 

for international law. Second, the relationship of dependence between a new state and 

established states indicates the central role that the notion of the ‘society of nations’ plays for 

positivist thought. Positivism does not imagine state interactions as merely the formal exchange 

between juridically equal sovereigns, but rather conceives of inter-state relations as involving a 

set of social ties that is only possible between states whose interior display a degree of similarity 

and thus mutual understanding and cohesion.  

The entwinement of subjectivity under international law and civilizational inequality 

surfaces clearly in the constitutive theory of state recognition. With regard to the subject matter 

at hand, the following conclusions are important. First, I have suggested that the positivist 

doctrine of sovereignty as well as the discourse of civilization crowded out ‘humanity’ as a term 

of international legal argument during the nineteenth century. The preceding discussion further 

clarifies this thesis by pointing out how the mutual imbrication of sovereignty and civilization, 

captured in the dominant phrases of the ‘society of civilized nations’ or the ‘European family of 
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378 Francis Lassa Oppenheim argued that statehood did not suffice to be included in the Family of Nations. Thomas 
J. Lawrence held that admission to the European society of nations required a sufficient degree of European 
civilization (see Rodogno Against Massacre, p. 49-53). 
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civilized states’,379 curtailed the universal potential of strictly positivist accounts of international 

law. While a strictly positivist understanding of international law can imagine the entire globe to 

be partitioned into sovereign states as formal equals, and is therefore able to project its own 

universalization, the constitutive theory of recognition places a check on this prospective global 

equality of states by reserving the granting or refusing of sovereign equality to the European 

family of civilized nations. The fact that this curtailing of sovereign equality occurred when non-

European and non-Christian states emerged on the global stage is significant as it emphasizes the 

equivalence between the European standard of (Christian) culture and the capacity for 

sovereignty statehood. The notion of a society of civilized states as the political subject to which 

international law applied therefore constrained the universalism animating liberal 

internationalism.380  ‘Humanity’ as a universalist subject of normative arguments in global 

politics is squarely at odds with such legal sensibilities.  

While one of the most pressing question for nineteenth century jurists was the membership in the 

society of civilized nations and more specifically the civilizational standards for inclusion in that 

society, these standards were far from uncontested and stable (Pitts in Bell Victorian Visions: 

67). While African and Native American polities were consensually placed beyond the scope of 

international law, the debate was more complex about the ‘half-civilized’ states of the Ottoman 

Empire and the Asian commercial states.381 The nineteenth century positivist equation between 
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379 Anghie, ‘Peripheries’. 
380 Bell/Sylvest, ‘International Society’, p. 210. Bell and Sylvest also cite John Stuart Mill’s exclusion of those 
“backward states in history in which the race itself may be considered in its nonage” (‘International Society’, p. 
232). 
381 While Pitts emphasizes that two British international law foundations explored the questions of whether 
international law applied to Oriental and non-Christian nations, I suggest that such exclusions from the global scope 
of norms and laws are not specific to nineteenth century international law. While nineteenth century international 
law openly asked those questions and some commentators argued answered them in the negative, similar strands of 
argumentation can also be found in the early modern debates about the scope of the law of nations that suggested 
that because native American peoples had had no part the formation of the law of nations, they were not bound by it. 
Moreover, as pointed out in a footnote above, the law of nations also modulated the universalism of the law of 
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the Europe and the society of civilized nations governed by international law, emphasizing the 

similarity of custom as the fabric enabling the application of the law, curtailed and constrained 

the explicit universalism of the natural law. However, as pointed out above, positivist jurists did 

not abandon the aspiration to the universal validity of international law altogether. Their 

universalism, as Jennifer Pitts puts it, “was now refracted through the progressivist or 

perfectionist prism of civilizational progress. The turn to theories of progress enabled the elision 

of universalist principles with particularist ones” (ibid.: 69). 

While the assumption that European standards of civilization represented universal 

standards naturalized as a norm what was in fact arbitrary social convention, the geographical 

limits of this civilizational standard was not taken as a natural boundary. Rather, civilizationalist 

accounts of international law included accounts of progress and development or, put differently 

“a dynamic conception of ‘international society’, a picture in which civilization always emanated 

outwards, in concentric circles, from a European core” (Bell/Sylvest 2005: 232). The engine of 

this diffusion and evolution was, of course, the imperial interference of European powers abroad.  

My departure point in this chapter was to ask why and how ‘humanity’ and the idea of 

offenses against mankind retreated from international legal and political thought in the 

nineteenth century. What persisted through this change in justification was the empirical politics 

of European imperial extension. The fact that ‘humanity’ fluctuates in and out of use within 

justifications of European interferences in non-European spaces, however, does not speak to the 

question of whether ‘humanity’ is always and necessarily imbued with imperial overtones. In 

other words, can the idea of a universal human community be mobilized beyond imperial 
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nations by means of the notion of universal crime, effecting the exclusion of non-European, non-Christian peoples. 
So, in comparison, the question of the exclusion of certain polities and peoples from the reach of global norms and 
rules reached explicit articulation in the nineteenth century, yet marked earlier arguments about the law of nations 
via the notion of universal crime. For the different valences of these two types of exclusion see the theory chapter of 
the dissertation.   
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frameworks? Sankar Muthu’s study Enlightenment against Empire (2003) suggests a positive 

answer to this question. In his examination of eighteenth century anti-imperial political thought, 

Muthu suggests that the notion of the incommensurability of human cultures combined with a 

universalist understanding of human agency as cultural creativity provided the conditions of an 

anti-imperial understanding of the unity of mankind in the late eighteenth century in the thought 

of Diderot, Herder, and Kant. Muthu suggests that three theoretical strands compose the 

condition of possibility for anti-imperial notions of humanity, namely a universalist conception 

of human nature as culturally creative agency, moral pluralism, and the incommensurability of 

human cultures.382 Particularly interesting for an inquiry into the anti-imperial potential of 

‘humanity’ as a political term is Muthu’s discussion of how Diderot, Kant, and Herder reconciled 

universalism with particularism.383 He argues that these three thinkers posited as universal what 

is particular, and therefore different, about human cultures, namely the incommensurable 

differences emerging from the practice of culturally creative productivity.384 Importantly, Muthu 

emphasizes the rejection of the commensurability of human cultures, namely the idea that 

differences between societies could be ranked on one singular normative scale and that ‘inferior’ 

peoples ought to be uplifted to the standard of civilization of ‘superior’ peoples.385  

Against the backdrop of Muthu’s study, we find that the conception of commensurability 

of human cultures, i.e. the ranking of social diversity on one universal scale creating hierarchies 

between cultures, animates the ‘civilizing mission’ of nineteenth century imperial 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
382 Muthu, Enlightenment, p. 266. 
383 Muthu’s interpretation of Kant is refreshing, yet certainly contestable. While Muthu takes pains to detail Kant’s 
anti-imperialism, he argues that Kant did not mean to assimilate different societies culturally in his international 
political thought on the world federation. Instead, Muthu suggests that Kant’s metaphor of the state of nature and his 
advice on how to leave it behind was directed at already established states and did not target non-sedentary 
societies’ conversion to settled, agricultural civilizational standards (Muthu, Enlightenment, pp. 204-6). This 
argument, however, mirrors Anghie’s analysis of exclusion of non-European societies under the imperatives of 
sovereign statehood in nineteenth century European positivist jurisprudence (see Anghie, ‘Peripheries’).  
384 Muthu, Enlightenment, pp. 207-9 
385 Muthu, Enlightenment, pp. 199, 268. 
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justifications. 386  Mill’s broad conceptualization of ‘civilization’ and ‘barbarism’ as the 

justificatory grid for European imperialism, the outcome of his vulgar re-interpretation of 

Scottish Enlightenment thought on stadial history.387 

 

IV) Conclusion 

In this chapter, I have tried to provide an outline of the absence of ‘humanity’-related 

justifications for European violent engagements abroad. Overall, I have suggested that the 

universalism animating the mobilization of ‘humanity’ in political discourses about the 

legitimacy of interference in non-European spaces disappeared into the intellectual strands of the 

jurisprudence of positivism and the discourse of civilizational hierarchy, both of which include a 

curtailed universalism that posits the European society of nations as the globally valid and 

normatively right standard of conducting international politics under international law.388  

Studying the absence of political discourses based on ‘humanity’ as a universal norm in 

the nineteenth century had the purpose of charting the fluctuation of the term in and out of 

political and legal argument during the persistence of European imperialism and colonialism. 

The overall theoretical motivation for including a study on the absence of humanity lies in the 

idea that the question of when, why, and to what effect political thinkers rely on notions of 

universal crime would be cast into sharper relief by studying when and why thinkers do not call 

forth the vocabulary of humanity. Methodologically, I hope that the emphasis of humanity’s 

absence in this period accentuates the point that there is no linear, continuous history of the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
386 Muthu finds that the universalist framework of early modern natural right theories did more than co-exist with the 
empirical exclusion of non-European peoples from the purview of universal norms, but were instead particularly 
geared towards justifying imperial politics (Muthu, Enlightenment, p.272). 
387 See Pitts, Turn to Empire. 
388 Aided by theories of polygyny and scientific racism, which have not received their due treatment in this paper.  
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notion of universal crime that finally came to fruition in the second half the twentieth century on 

the occasion of the codification of crimes against humanity in positive international law.  
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Chapter Four: 

Cosmopolitanism and Crimes Against Humanity: 
Dilemmas of Global Policing 

 

        I) Introduction 

        Since the end of the Cold War, we have been observing the proliferation of international 

criminal law, its tightening relationship to the jus ad bellum389 as well as its increasing 

dominance over human rights law. 390  Simultaneously, liberal universalism has become 

hegemonic in Western political sensibility. These two developments flow together in the 

academic revival of normative cosmopolitanism. Contemporary normative cosmopolitan 

political theory almost invariably mobilizes ‘crimes against humanity’ in order to make one 

empirical and one normative argument. Empirically, cosmopolitan political theorists argue that 

the increasing enforcement of crimes against humanity indicates the progressive realization of a 

cosmopolitan global legal order. Normatively, the term is employed to justify military 

intervention in non-international conflicts conducted under a humanitarian banner as ‘global 

police action’ or ‘law enforcement action’. Taken together, humanitarian intervention and the 

practice of international criminal law contribute to what Michael Ignatieff calls the “enforcement 

revolution” in the international politics of human rights.391 

          However, the post-Cold War period has not produced a significant pacification of world 

politics.392 Cosmopolitan political theory, in turn, is not equivalent to pacifism. Rather, its 

reliance on ‘crimes against humanity’ as a cosmopolitan legal norm justifying military force in 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
389 The claim that the commission of international crimes on domestic territory justify the use of military force in 
international relations sustains claims for the legitimacy of intervention, as in the cases of NATO’s intervention in 
Kosovo in 1999 and of UN authorized forces in Libya in 2011.  
390 Christine Schwöbel, ‘The Comfort of International Criminal Law’, Law and Critique, Vol. 24, No. 2, pp. 169-
191 
 
391 Michael Ignatieff, Human Rights as Politics and Idolatry, Princeton University Press: Princeton, NJ, 2003, p. 12 
392 While inter-state wars are have been in decline, war within states have dominated patterns of armed conflict.  



 

!
176!

international relations reveals its own commitment to military violence as part and parcel of 

global justice. Yet, this distinct cosmopolitan bellicosity remains unaddressed in cosmopolitan 

theorizing. Cosmopolitan thinkers either drop the problem of violent law enforcement from their 

texts or evacuate the issue of military violence by replacing the vocabulary of warfare with the 

terminology of global policing and law enforcement action. The conceptual nexus between 

crimes against humanity and global police action in cosmopolitan political thought takes center-

stage in this essay. Locating the function of crimes against humanity in cosmopolitan texts 

illuminates dilemmas of cosmopolitan political theory lodged in the issue of the violent 

enforcement of universal norms.  

          The particular problem that military force employed to stop crimes against humanity poses 

to cosmopolitan political theory is twofold. First, the fact of violence necessitated by law 

enforcement challenges the cosmopolitan commitment to international courts and tribunals as 

peaceful, non-violent instruments of global justice. While cosmopolitans approve of putting 

humanity-criminals on trial, rather than killing them on the battlefield as enemies, they screen 

from view the process of actually getting the body of the offender to the courtroom, which often 

involves military intervention to stop atrocities and apprehend perpetrators after the cessation of 

hostilities. Second, cosmopolitans are strongly invested in a normative universalism. However, 

the fact that universal norms must be enforced in specific historical moments and by particular 

political actors necessarily compromises their abstract universality. It is indeed in this tension 

between the acclaimed universality of the norm, crimes against humanity, and the particularity of 

the enforcing act, specific military interventions, that a political theory of crimes against 

humanity can begin to emerge. A political theory of crimes against humanity, therefore, ought to 

address the conundrums attending claims to the authority legitimately wielding violence in the 
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name of humanity. Normative cosmopolitan political theory, however, circumvents these 

dilemmas by re-articulating the fact of violent military intervention as normatively justified 

police action.  

          The conceptual shift from warfare to police action in cosmopolitan’s treatment of military 

intervention seeks to circumvent the two problems specified above. First, the re-naming of 

military force as police action denies the violence inherent in humanitarian intervention. Police 

forces are not supposed to be violent, but enforce the law. The very fact that we have an 

expression ‘police violence’, indicating a deplorable aberration from the proper conduct of police 

forces, shows that we consider policing and violence to be distinct. The law is supposed to be in 

force and to be enforced, but not to be imbricated with violence. The cosmopolitan 

understanding of military intervention as global police action is thus underwritten by a 

privileging of norms over facts of violence. As long as the fact of military violence is enveloped 

in the normative context of law enforcement, it is not really violence, but simply the realization 

of the law. This understanding of the law as distinct from violence springs from a largely 

German legalist tradition that considers law and violence to relate to each other in zero-sum 

game, which has been contradicted by the tradition of critical legal studies zooming in on the 

constitutive entanglements between law and violence. Second, cosmopolitans overshadow the 

tension between the universality of the norm and the particularity of the enforcing act by 

subsuming the latter under the former.  

         In this essay, I therefore inquire into the location and function of crimes against humanity 

within contemporary normative cosmopolitan political theory in order to assess how 

cosmopolitan thinkers tackle the problem of military violence deployed in order to enforce 

universal humanitarian norms. I argue that the cosmopolitan discussion of military violence 
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under a humanitarian banner as global police action, and in certain cases the elision thereof, is 

informative of cosmopolitanism’s unspoken commitments, such as a distinct bellicosity and 

hierarchical modes of global governance. These commitments are part and parcel of 

cosmopolitanism’s imagination of the globe as a singular domestic, normatively integrated and 

legally domesticated political space. Frequently mobilized in cosmopolitan theorizing is the 

‘domestic analogy’ that likens the encounter between agents of non-international violence to 

bank robbers or rapists and intervening military troops to police forces. This analogy, composed 

of crime and law enforcement ‘gone global’, begs the question for the legitimate institution 

authorizing global police actions, given that a world government is not only currently absent but 

also rejected by cosmopolitan thinkers as a future prospect. 

         What political project, then, is advanced by means of the cosmopolitan vocabulary of 

crimes against humanity and global police action? In short, cosmopolitan thinkers neglect the 

problem of a situated global executive authority in favor of embracing a conception of law that 

stands itself as sovereign. Cosmopolitans project militaries acting as ‘global police forces’ as 

executing a law of universal validity absolved from a central authority and from a specific 

political will, thereby advancing the project of ‘world peace through world law’ (Kelsen). 

However, this picture of law screens from view that the law has as many political lives as 

moments of its application enacted by particular actors on often-contested grounds. In other 

words, the abstract universality and peacefulness of the law disappears into its specific moments 

of violent enforcement.  

The cosmopolitan cleansing of law from the dilemmas of enforcement is aggravated by the fact 

that writers in this field overemphasize the protective and emancipating function of the law.393 

This understanding of law comes to the fore in the conflation of human rights and crimes against 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
393 See Samera Esmeir, Juridical Humanity. A Colonial History, Stanford University Press: Stanford, 2012 
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humanity in cosmopolitan texts, thereby neglecting the different architectures of justice 

engendered by rights and crime respectively. 

         In order to specify the internal contradictions of cosmopolitanism located in the issue of 

universal norm enforcement, I proceed as follows. First, I offer a brief description of the 

affinities between cosmopolitan political theory and international criminal law while outlining 

the unwarranted equation between human rights and crimes against humanity. Second, I carve 

out my space of inquiry by turning to Sheila Benhabib’s Another Cosmopolitanism for its 

exemplary treatment of crimes against humanity and its typically tenuous discussion of global 

law enforcement. Third, I turn to Iris Marion Young’s Global Challenges for a discussion of her 

explicit reframing of military intervention of allegedly humanitarian motivation in order to 

derive from the cosmopolitan commonplace of the ‘domestic analogy’ the broad parameters of 

the cosmopolitan, transnational conception of global justice in contradistinction to the classical 

inter-state structure of international law. Fourth, I discuss Jurgen Habermas’s distinction between 

war and global police action that marks all of his cosmopolitan writings. The two cases by way 

of which Habermas elaborates the distinction between illegal and legitimate military violence are 

the 1999 intervention in the province of Kosovo, conducted by NATO, and the 2003 US-led 

operation in Iraq. Both military engagements were illegal under standing international law at the 

time, yet Habermas criticizes the latter as an imperial war and the former as a legitimate police 

action foreshadowing a fully institutionalized cosmopolitan world order.                  

          By analyzing the cosmopolitan writings of Benhabib, Young, and Habermas, I cover a 

spectrum of cosmopolitanisms’s engagement with the issue of military norm enforcement. While 

Benhabib merely invokes the problem and otherwise circumvents it in her text, Young calls it 

explicitly to the forefront of her reflections while rejecting military means of cosmopolitan 
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norms enforcement. Habermas, finally, offers a detailed assessment of the legitimacy of military 

force as global police action in contradistinction illegitimate acts of war. What remains 

consistent across this spectrum is the cosmopolitan desire to disentangle cosmopolitan norms 

generally and crimes against humanity specifically from military violence that, in many cases, 

constitutes the empirical condition of possibility of the enforcement of international criminal 

law. 

 

        II) Cosmopolitanism and International Criminal Law – Resonances 

        Theorizing cosmopolis, the globe, as a singular political space populated by humans rather 

than citizens has gained momentum again since the Cold War. While contemporary 

cosmopolitan political thought takes the form of various theoretical endeavors, it is safe to 

assume that a minimal definition of cosmopolitanism includes a methodological individualism 

and a normative universalism.394 Put differently, cosmopolitanism considers the individual the 

primary addressee of universal norms valid independently of the borders of sovereign states. As 

such, cosmopolitanism may qualify as ‘political liberalism gone global’. Its defining element of a 

normative universalism explains the interest of cosmopolitan political thinking in international 

law and its methodological individualism resonates with international human rights law (IHRL) 

and international criminal law (ICL). These two branches of international law elevate the 

individual and her rights and responsibilities to the status of a legal subject. Cosmopolitanism 

thus shares with IHRL and ICL the concern for protecting individuals against intrusive state 

power and the normative devaluation of state sovereignty. Cosmopolitan thinkers specifically are 

generally of the institution of state sovereignty, associating it with violent and destructive forms 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
394 David Held writes: “Cosmopolitan sovereignty is the law of peoples, because it places at its center the primacy of 
individual human beings as political agents, and the accountability of power.” See  David Held, ‘Law of States, Law 
of Peoples’, Legal Theory, Vol. 8, No. 2, p.1 
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of political power. Cosmopolitans therefore privilege the rights and responsibilities of the 

individual over the sovereign equality of states as the Grundnorm of classical international law. 

In sum, there is a significant theoretical likeness between cosmopolitanism’s core theoretical 

assumptions and ICL.395  

         However, cosmopolitans fail to account for the distinctions between IHRL and ICL, which 

constitutes a theoretically significant oversight due to the different legal dynamics and political 

projects engendered by human rights and by crimes against humanity respectively. 396 

Cosmopolitan thinkers, however, treat human rights and crimes against humanity 

interchangeably, or more specifically relate to ICL as a fortified, better human rights law taken to 

indicate the progressive realization of a cosmopolitan world order. Treating ICL as devoid of 

theoretically specific content, however, overemphasizes the protective and emancipating 

function of the law. Criminal law engenders different dynamics than civil law. Criminal trials, as 

opposed to civil law procedures, are initiated not by the victim of the crime, but by 

institutionalized authorities on behalf of the victim and in the name of a larger community. 

Criminal law is thus animated by the workings of a punitive authority that pronounces the law 

upon individuals, rather than by individuals claiming the law against authorities. This 

hierarchical feature of criminal law thus inscribes a different architecture of justice than human 

rights law. Two of its features are particularly at odds with the cosmopolitan program of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
395 I should add that ICL also tends to strengthen state sovereignty in two ways. First, by completely bypassing 
sovereignty under the principle of individual criminal responsibility, the collective responsibility of governments or 
parties is screened from view. Second, the principle of complementarity that governs the jurisdiction of the 
International Criminal Court allots primacy to national jurisdiction over international crimes.  
396 One may reasonably conjecture that cosmopolitans do not intend to wield the term ‘crimes against humanity’ as a 
narrowly legal term, indicated perhaps by the fact that crimes against humanity is the most commonly used ICL term 
and is never distinguished from war crimes or the crime of genocide. And yet, the different structures of authority 
and empowerment at work in the paradigm of rights and crime is an appropriate subject of political theorizing 
beyond the specific confinements of jurisprudence, which is however neglected by cosmopolitan writers. 
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transnational democracy and global equality, namely the workings of a punitive authority and the 

figure of the legally coerced perpetrator.  

         It is the former that will occupy us during the remainder of this essay. The point is that 

when cosmopolitan political theory mobilizes crimes against humanity as a specifically 

cosmopolitan norm, it invites another problem: the issue of global law enforcement  - the 

emphasis being on enforcement, namely the dilemmas of military force and violence that attend 

it. Cosmopolitan theorists are by no means pacifists, even though they try to ban the specter of 

war from their theory. While it is convenient to emphasize that international criminal law enables 

the capturing and putting on trial humanity-criminal instead of killing them on the battlefield, the 

casting of violence occurring in non-international conflicts as crimes against humanity poses the 

problem of how to get hold of the alleged offenders in the first pace. This is where the issue of 

military intervention takes center-stage, carrying with it the problem of how to judge facts of war 

– an issue cosmopolitan political theory tries to avoid by mobilizing the nomenclature of ‘global 

police action’. Cosmopolitanism’s appropriation of (international) law, therefore, has been 

criticized for embracing a naïve contrast between violence and law. The cosmopolitan embrace 

of international law adopts Kelsen’s formula of ‘world peace through world law’, which Judith 

Shklar terms “a cherished aspect of liberal ideology”397, thereby overlooking entirely the critical 

legal tradition.398 
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397 Judith Shklar, Legalism, Harvard University Press: Cambridge, MA, 1986, p. 129 
398 Cosmopolitan’s abstract legalism has therefore been charged with considering the fact of politics as a liability to 
be compensated by means of realizing a global rule of law. Indeed, contemporary normative cosmopolitanism 
invariably takes Immanuel Kant’s cosmopolitan thought as its departure point. Historically nested in a German 
tradition of political thought, cosmopolitanism is animated by versions of nomophilia. See Costas Douzinas, Human 
Rights and Empire. The Political Philosophy of Cosmopolitanism, Continuum: London/New York, 2007.  
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        III) Cosmopolitanism and the Dilemma of Universal Norm Enforcement 

        Benhabib’s Another Cosmopolitanism (2006) typifies cosmopolitan political theory’s 

engagement with the concept of crimes against humanity outlined in the introduction. More 

specifically, the legitimacy of enforcing cosmopolitan norms pervades her essay: “Cosmopolitan 

right, if it is to deserve its name at all, must bind, that is it must guide as well as be enforceable 

on the actions and the will of sovereign legal and political entities”.399 In order to be enforceable, 

however, moral norms must morph into legal norms. Within the democratic theory framework 

that structures Benhabib’s reflections, legal norms can attain legitimacy only by way of 

democratic authorization. This perspective poses significant problems for the issue of enforcing 

cosmopolitan norms across the borders of sovereign states by way of military intervention – a 

measure that Benhabib endorses in her text without acknowledging the illegitimacy thereof that 

emerges from her own framework.   

         In Another Cosmopolitanism, Benhabib grapples with the tension between the universal 

ethics of cosmopolitan norms and the necessary boundedness of positive law legitimated by 

democratic deliberation. Arguing that the limits of ‘discursive scope’ engender the impossibility 

of a democratic legitimation of a global positive law, Benhabib considers “the relationship 

between the spread of cosmopolitan norms and democratic self-determination [to be] fraught”.400 

According to Benhabib, the conflict between universal ethics and particular positive law 

legitimated by democratic deliberation can never be fully resolved, but can only be mediated 

over time by means of the progressive incorporation of cosmopolitan norms into the 

democratically authorized positive law of nation states.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
399 Sheila Benhabib, Another Cosmpolitanism, Oxford University Press: Oxford/New York, p. 26 
400 ibid., p. 17 
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         She thus inquires into three questions regarding the status of cosmopolitan norms: first, the 

tension between cosmopolitan ethics and republican self-governance; second, the nature of the 

moral or legal authority of cosmopolitan norms; and third, the ontological foundation of 

cosmopolitan norms in a post-metaphysical world. The second point is the most important for 

my purposes, because the fact of enforcement is often taken as the indicator for the presence of a 

legal as opposed to a merely moral norm. For the purposes of this piece, I am particularly 

interested in the second point, since I place my emphasis on questions of legitimacy that attend 

the violent enforcement of cosmopolitan norms. If applied consequentially, Benhabib’s argument 

establishes the illegitimacy of enforcing cosmopolitan norms across sovereign boundaries in 

societies abroad, which she nonetheless endorses as an indicator of the globally progressive 

realization of cosmopolitan norms.  

          Benhabib opens her text with Hannah Arendt’s discussion of crimes against humanity on 

the occasion of her reporting on the Eichmann trial, for Benhabib finds encapsulated in it the 

puzzle that she sets out to clarify. Arendt commends the extension of international law to include 

criminal principles, yet she rejects the idea of an international criminal court. According to 

Benhabib, this skepticism arises from Arendt’s commitment to the principle of republican self-

determination. And yet, the fact that Arendt speaks of crimes against humanity, and derides the 

German translation of Verbrechen gegen die Menschlichkeit as suggesting mere moral depravity, 

indicates that she considers the offense in question as a violation of an enforceable positive legal 

order.401 

         At first appears that Benhabib only tells this story to employ Arendt’s skepticism regarding 

a future international criminal court as the departure point for her appropriation of Arendt’s civic 

republicanism that supports her discussion of the validity of cosmopolitan norms. Yet, crimes 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
401 see ibid., p. 14 
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against humanity continue to punctuate the text. Specifically, Benhabib presents the term as the 

zenith of the contemporary realization of cosmopolitan norms. Benhabib’s language is firmly 

situated within the paradigm of human rights, and yet she cites the recent flourishing of 

international criminal law as the evidence of for the contemporary reality of a cosmopolitan 

law.402 Moreover, she refers to crimes against humanity as a proof for the now commonly 

recognized “rights of humanity in our person”.403 Benhabib therefore conflates rights and crime, 

which is exemplified by her enumeration of cosmopolitan norms that includes “ ‘the right to 

universal hospitality’, ‘crimes against humanity’, ‘the right to have rights’”.404  Benhabib treats 

rights and crime as interchangeable, because her liberal perspective on international law is 

composed of three elements resonant with the cosmopolitan idea: its protective and empowering 

function contained in the concept of rights, its methodological individualism, and its 

(technically) binding force on state sovereignty. Human rights and international criminal law do 

indeed share these aspects, because the latter answers to the most egregious human rights 

violations by institutionalizing trials of individuals in international fora above and beyond the 

insulating shell of state sovereign. Benhabib thus zooms in on the medium of refuge that 

cosmopolitan law offers to the persecuted, disenfranchised, and dispossessed.405  

          Yet, if approached from a broader perspective, rights and crime give rise to rather different 

architectures of justice and legitimacy. Rights, defined as ‘enforceable claims’, can be 

appropriated by individual agents to call on (state) authorities.406 Civil law trials, or more 

specifically human rights trials, are initiated by an injured claimant and settled by means of a 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
402 ibid., pp. 16, 36, 74 
403 ibid., p. 22, emphasis added 
404 ibid., p. 24, emphasis added 
405 ibid., p. 22 
406 This is not to say that rights are not equally a tool of governing and control (Wendy Brown). A further 
contradiction in the paradigm of rights is of course their double movement of endowing individuals with the means 
to check state authorities as much as they tie individuals to the self-same authorities. 
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penalty or compensation. Criminal trials, on the other hand, are initiated not by the victim of the 

crime, but by institutionalized authorities on behalf of the victim and in the name of a larger 

community. The structure of criminal law both addresses a collective subject and endows an 

authority with the power to judge, for it is the latter that issues the call for speaking justice.407  

         Benhabib’s conflation of human rights and crimes against humanity thus has only limited 

valence, because (international) criminal law introduces two dimensions at odds with the picture 

of cosmopolitan norms that she sketches: first, the workings of a punitive authority, and, second, 

the figure of the perpetrator.408 These complicate the cosmopolitan framework of deliberative 

democracy, because they highlight the hierarchical structure of law as well as the presence of a 

figure on whom the law is enacted beyond her consent.409 

         This brings us to the other complicated node in Benhabib’s account of cosmopolitan law: 

the problem of enforcement. Arendt’s comment that in criminal trials “the law, not the plaintiff, 

must prevail”410 points to the liberal vision of law as a realm of normative coordination 

uncontaminated by violence as the condition of order, which Schmitt diagnoses in Kelsen’s 

jurisprudence and in political liberalism more generally. But since the law needs to be enacted, 

its practice is always necessarily particular and often violent. Indeed, the commonsensical 

relationship between crimes against humanity and human rights conceives of the former simply 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
407 Arendt captures this distinction as follows: “The wrongdoer is brought to justice because his act has disturbed 
[…] the community as a whole, and not because, as in civil suits, damage has been done to individuals who are 
entitled to reparation. The reparation effected in criminal cases is of an altogether different nature; it is the body 
politic itself that stands in need of being “repaired”407 […]. It is, in other words, the law, not the plaintiff, that must 
prevail.” See Hannah Arendt, Eichmann In Jerusalem. A Report on the Banality of Evil, Penguin Group: 
London/New York, 1994, p. 261. 
408 Ruti Teitel writes: “International criminal law sets one party, the prosecutor, on behalf of international society 
against another, defendant. In so doing, its gets beyond the approaches that are traditionally associated with the field 
of international human rights, were the respondent is the state. Human rights law sets down protected rights – 
whereas international criminal law sets down offenses.” See Ruti Teitel, Humanity’s Law, Oxford University Press: 
Oxford, 2011, p. 75. 
409 As demonstrated earlier, Locke defines punitive power as non-consensual and political power. 
410 Arendt, Eichmann, p. 261, see footnote 19 of this chapter.  
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enforcing the latter. This simple fact brings to center-stage the question of the enforcing 

authority and the violence it wields.  

         Benhabib’s account contains an ambivalent engagement with this particular issue.  Taking 

her cue from Arendt’s account of international criminal law in the Eichmann book again, 

Benhabib points out that, for Arendt, crimes against humanity certainly held the status of 

enforceable law. She continues to speak of cosmopolitan norms in Kant’s sense of cosmopolitan 

right, therefore as a branch of legal and not of moral philosophy. As one of the three pieces in 

the “philosophical puzzle of cosmopolitan norms”411 Benhabib identifies the following problem:  

        “[C]osmopolitan right, if it is to deserve its name at all, must bind, that is must       
        guide as well as be enforceable on, the actions and the will of sovereign legal and  
        political entities. Cosmopolitan right trumps positive law, although there is no  
        higher authority that is authorized to enforce it. What is the authority of norms that  
        themselves are not backed by a higher authority, either in the conceptual sense or in  
        the sense of enforcement?”412 
 

Benhabib remains unable to answer this question, because her concept of authorization emerges 

from her limitation of the concept to authorizations arising from democratic deliberation. 

Cosmopolitan norms, therefore, can never be authorized, or authoritatively enforced, on a global 

level due to the absence of a global demos – the fact remains, however, that cosmopolitan norms 

are and have been time and again enforced with military means across sovereign borders. In 

other words, Benhabib maintains the nation-state as the setting for the negotiation and 

implementation of cosmopolitan norms. More important, however, is how the problem of 

enforcement moves trough the remainder of the text. Firstly, Benhabib drops the issue of 

enforcement altogether, focusing instead on the problem of the democratic authorization of 

norms independent of sovereign power. Secondly, she continues to reiterate that cosmopolitan 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
411 Benhabib, Another Cosmopolitanism, p. 25 
412 ibid., p. 26 
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norms are not backed by sovereign enforcement. 413  And yet, she concretely refers to 

humanitarian intervention as enforcing cosmopolitan norms, decrying only the selectivity with 

which these interventions are conducted.414  One reason for this tenuous engagement with the 

problem of enforcement is due to the classical liberal eschewal of sovereignty and executive 

power that Schmitt diagnoses.  Since one of the terms most closely associated with 

cosmopolitanism is ‘global civil society’, rather than Chapter VII of the United Nations Charter, 

issues of violent norm enforcement are consequently not at the forefront of theorizing.  

         This meandering of the issue of enforcement is connected to another un-answered question 

that Benhabib repeatedly brings up but never answers, namely the question whether 

cosmopolitan norms should be considered ethical or legal norms.415 The more deep-seated 

dilemma beneath this question, which she does not explicitly articulate, is the following: Only 

legal norms can be enforced. In fact, the practice of enforcement is generally taken as the 

decisive indicator for the presence of legal norms.416 Thus, in order to qualify as both positive 

and legitimate law, crimes against humanity would have to be democratically authorized by 

proper deliberative procedures. It is reasonable to argue that such authorization does not 

currently attach to the norm of crimes against humanity. Yet, multilateral military interventions 

into non-international armed conflicts have been justified by exactly this term. Within accounts 

that merge cosmopolitan political theory and democratic theory, such as Benhabib’s, these 

‘humanitarian’ interventions are thus squarely illegitimate – even though her own text fails to 

name these practices as such or reconcile the contradiction thus posed.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
413 ibid., p. 70 
414 ibid., p. 72 
415 ibid., p. 22-23 
416 See Shklar, Legalism 
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         If, on the other hand, we consider crimes against humanity to be merely moral norms, then 

they can neither be enforced nor serve as the basis to indict individuals in a trial. This 

interpretation is squarely at odds with Arendt’s perspective on which Benhabib relies. The fact 

that crimes against humanity, however, are empirically mobilized both as justifications for 

military intervention and as crimes for which to try individuals in international courts, then, 

renders these self-same actions similarly illegitimate, for moral norms are not enforceable. The 

problem then is that cosmopolitan norms are currently being enforced by political authorities 

across the borders of nation states, be they unilateral, multilateral, or supra-national– and that 

Benhabib is aware of this fact without melting it into her discussion. Either way, the fact of 

international law enforcement in contemporary international politics remains an unaddressed fact 

of illegitimacy within accounts of cosmopolitan democracy. This conclusion should sit uneasily 

with cosmopolitan advocates of crimes against humanity, and international criminal law more 

generally, as a fortified, better human rights law.  

         In contradistinction to Benhabib’s treatment of the issue of enforcing cosmopolitan norms, 

other cosmopolitan thinkers have addressed the issue explicitly. Specifically, the re-articulation 

of warfare as police action in reply to crimes against humanity has taken root in cosmopolitan 

scholarship in the fields of international political theory and international relations. It is indeed a 

constitutive part of Habermas’s project of developing Kant’s conception of cosmopolitan right 

explicitly into a positive legal framework. Habermas’s engagement with the problem of 

enforcing cosmopolitan legal norms stands at the end of this piece. Benhabib’s and Habermas’s 

treatment of crimes against humanity and its link to military intervention constitute the bookends 

of the spectrum on which cosmopolitan thinkers engage the issue. Benhabib’s discussion 

conceives of cosmopolitan norm enforcement as legitimate only within the national frame of 
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democratic authorization.  While she nominally embraces international intervention into societies 

abroad intended to enforce cosmopolitan norms, she fails to address the illegitimacy of such 

operations that emerges from her own argument. Habermas, on the other hand, elevates the issue 

of international military force between war and policing to one of the primary issues of 

reflection. Between these two modes of engagement stands Iris Marion Young’s treatment of 

NATO’s 1999 intervention in the province of Kosovo as illegitimate and excessive police 

violence and her advocacy for a global law enforcement paradigm in reply to acts of 

transnational terrorism, to which I now turn.  

 

         IV) Cosmopolitan Policing – The Parameters of Global Justice 

         Crimes against humanity have been employed as the charismatic expression capturing both 

the alleged occurrence of heinous violence against civilians and the call to military action on the 

part of the West. One of the most marked discursive consequences of this conceptual 

mobilization is the re-phrasing of military intervention as ‘police action’. The concepts of crime 

and policing capture two distinct empirical constellations in cosmopolitan writing. First, 

cosmopolitan thinkers have been advocating phrasing acts of transnational terrorism as crimes 

against humanity that should be countered either with military force under the banner of policing 

or, instead, with international criminal investigations. Second, cosmopolitan theorists have 

rejected military responses to crimes against humanity, not only in response to acts of 

transnational terrorism, but also in the cases of ethnic cleansing within the borders of foreign 

nation states. I will tackle each of these cosmopolitan appropriations of crimes against humanity 

in turn, focusing primarily on Iris Marion Young’s discussion of crimes against humanity and 

her denunciation of humanitarian intervention as illegitimate police violence.   
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         In his essay Violence, Law and Justice in a Global Age, David Held considers the 9/11 

terrorist attacks a crime against humanity417 and deduces from that the following: 

“Civilians of all faiths and nationalities need protection, wherever they live, and terrorists must 

be captured and brought before an international criminal court, which could be either permanent 

or modeled on the Nuremberg or Yugoslav war crimes tribunals. The terrorists must be treated 

as criminals, and not glamorized as military adversaries. This does not preclude internationally 

sanctioned military action under the auspices of the United Nations […] to arrest suspects […]. 

But such action should always be understood as a robust form of policing, above all as a way of 

protecting civilians and bringing criminals to trial”.418 

          Jurgen Habermas strikes the same note. Expressing doubt whether the “monstrous crime of 

September 11” could ever be embedded in any context that would render it a comprehensibly 

political act, he judges the inflection of the Bush administration’s vocabulary of the ‘war on 

terror’ on terrorist fighters: “Normatively speaking, he [G. W. Bush] is elevating these criminals 

to the status of enemies in a war”.419 What follows from this undue recognition is the degradation 

of “a would-be legitimate police action into an act of war”.420  

          At work in this equations between crimes against humanity and acts of transnational 

terrorism is a normalized hierarchy of legitimate violence in international affairs.421 Both Held 

and Habermas establish that the recognition of agents of violence as enemies inscribes a 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
417 David Held, ‘Violence, Law and Justice in a Global Age’, in Daniele Archibugi (ed) Debating Cosmopolitics, 
Verso: London/New York, 2003, p. 191 
418 ibid, p. 195, emphases added 
419 Jurgen Habermas, ‘After September 11’, in Jurgen Habermas, The Divided West, Polity Press, Malden/MA, 2006, 
p.15 
420 ibid.,p. 20 
421 When I say that crimes against humanity establish a ‘hierarchy of legitimate violence’, I refer to the dualist re-
naming of war-like violence as, namely non-state transnational violence and international military operations, 
respectively, crime and law enforcement. This conceptual orientation thus differs from what Siba Grovogui detects 
in crimes against humanity, namely a ‘classificatory scheme of violence’ (2013, unpublished manuscript). Grovogui 
employs this term to accentuate the fact that crimes against humanity capture only certain types of non-state 
violence while leaving uncriminalized a vast array of similarly atrocious types of violences, such as economic 
exploitation and environmental destruction.  
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relationship between equal contenders.422 Their casting of the encounter between non-state actors 

and international militaries as a relationship between criminals and police forces not only pits 

illegitimate against legitimate violence, but even more strongly implies a distinction between 

violence and law enforcement, thereby evacuating the specter of warfare from the normative 

picture of global politics. The police are supposed to enforce the law, but are not supposed to 

wield violence – the law shall be in force, but not exert violence.  

            The vocabulary of crime and law enforcement has accordingly restructured the rhetoric 

about the legitimacy of military intervention based on the acclaimed mandate to save human life 

by enforcing the law.423 In what follows, I will pursue the question of how the framing sub-state 

and inter-state political violence as, respectively, crimes against humanity and police action 

inflects the global justice project inherent in cosmopolitan political theory. Put differently, I 

outline the theoretical contribution of the re-articulation of military intervention as police action 

is with regard to the architecture of global justice imagined by contemporary normative 

cosmopolitan theorists.  

          In her Global Challenges, Iris Marion Young (2007), like Held and Habermas, addresses 

the 9/11 attacks as crimes against humanity. Yet, while maintaining the binary between crimes 

against humanity and global police action, she takes a stance against military force for the sake 

of international law enforcement altogether. She describes how NATO’s unauthorized military 

intervention in Kosovo in 1999 prompted her to revisit Arendt’s essay On Violence. After 

providing a denunciating discussion of domestic police violence animated by Arendt’s 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
422 While both Habermas and Held simply refer to the agents of terrorist attacks as ‘criminals’, the context of their 
remarks provides the insight that they are not thinking of them as the perpetrators of war crimes but rather as 
perpetrators of crimes against humanity. This is so because only legitimate combatants can commit war crimes, i.e. 
violations of the jus in bello, the law of armed conflict. In order for war crimes to occur, there first needs to be a 
situation of warfare. Crimes against humanity, on the other hand, can occur beyond and outside the context of war, 
as first established by the 1945/46 Nuremberg proceedings. Consequently, the ‘police action’ conducted in reply to 
crimes against humanity also allegedly takes place beyond the context of warfare. 
423 See Ruti Teitel, Humanity’s Law, Oxford University Press: Oxford, 2011 
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distinctions between power/violence and legitimacy/ justification, she applies this analysis to the 

1999 military operation in the Balkans, explicitly drawing parallels between domestic police 

action and NATO’s military proceedings.424 Young denounces NATO’s intervention as both 

illegitimate and unjustifiable on the grounds that the state authorization of police forces does not 

justify instances of police violence or even brutality. What is curious about Young’s elaborations 

is that she criticizes the fact that ‘international police powers’425 are put into practice by means of 

military violence, rather than being startled by the very idea of an international police force in 

reply to crimes against humanity.  

          In her next chapter, co-authored with Daniele Archibugi, Young favorably argues for 

adopting a law enforcement model in reply to terrorist attacks, the precondition for which is 

defining terrorist violence as crimes against humanity rather than acts of war.426  Her vision of a 

“global society governed by fair rules”427 is firmly committed to a legalistic approach to “just 

and democratic global governance” that regulates political violence by means of “the prevention 

and investigation of crimes and their prosecution in an international system” with “functional 

jurisdiction”428. Young purges the picture of international criminal justice as the privileged mode 

of administering global justice of the military violence she initially takes issue with: 

         “Democratic states do not usually, and ought never, respond arbitrarily and with        
         military power to terrorist attacks committed inside their borders. […] Spain’s       
         reaction to the terrorist attack in Madrid has been to mobilize international criminal      
         investigation, not to make war-like noises against Morocco. […] The world ought to  
         respond to international terrorist organizations […] according to the same  
         principles of the rule of law that these governments use in responding to domestic  
         terrorist organizations.”429 
 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
424 Iris Marion Young, Global Challenges. War, Self-Determination, and Responsibility for Justice, Polity Press: 
Malden/MA, 2007, pp. 100-102 
425 ibid., p. 101 
426 ibid., p. 106, 108, 113, 114 
427 ibid., p. 107 
428 ibid., p. 108 
429 ibid., p. 109, emphasis added 
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        Young is able to take this position, because she conflates two empirically separate modes of 

crimes against humanity: First, terrorist attacks on civilians by outside actors on the territory of a 

state. Second, ethnic cleansing conducted within the territory of a foreign state. This conflation is 

problematic because she derives her criticism of the ‘war on terror’ from her rejection of 

NATO’s intervention.  While remaining within the law enforcement paradigm throughout her 

essay, she criticizes as illegitimate the employment of military means for purposes of global 

policing as excessive police violence in the case of the 1999 NATO operations, thus privileging 

‘international criminal investigations’ as conducted by Spain. Yet, the situations in which the 

respective actors conducted these two operations were fundamentally different. While Spain was 

subject to a singular act of violence on its own territory, organized mass killings were ongoing in 

a crumbling Yugoslavia.  

          By privileging the case of terrorist attacks on domestic territory over the issue of 

humanitarian military intervention, Young presents an inadequately pacific and non-intrusive 

picture of international criminal law that screens from view the condition of possibility of the 

international criminal court proceedings she embraces, namely the seizure of suspects located 

abroad.  By criticizing military intervention as a means to stop or prevent crimes against 

humanity, Young avoids to grapple with one of the reasons most commonly provided to justify 

military intervention, namely the ongoing and systematic killing of civilian populations. While 

rejecting military intervention as not only illegitimate and unjustifiable, but also as “at least as 

dangerous to peace and international stability as […] international anarchy”430, one is left 

guessing which mechanisms of preventing and halting international crimes Young concretely 

imagines, since the deployment of surveillance drones across the globe has not been greeted with 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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gratitude by effected populations. In short, the imbrication of international criminal law and 

military violence remains an issue begging clarification.  

          Young thus articulates what is implicit in Benhabib’s discussion, namely the illegitimacy 

of cross-border military violence for the sake of cosmopolitan law enforcement. Yet, she arrives 

at this point only by slighting the problem of ongoing organized violence against civilian 

populations within foreign territory that prompts humanitarian interventions. Habermas will 

tackle this particular issue in detail, arguing that in cases of crimes against humanity occurring 

abroad, multilateral military interventions conducted by democracies amounts to legitimate 

global police action enforcing cosmopolitan law. Habermas joins Young, however, in the 

condemnation of warfare in reply to terrorist attacks on domestic territory.  

           Before plunging into the analysis of Habermas’s cosmopolitan writings, I outline answers 

to the question of what can be derived from Young’s reflections with regard to the broader 

architecture of global justice that inheres contemporary cosmopolitan thinking. In a cosmopolitan 

signature move, Young captures the rationale of the international criminal law enforcement 

model in terms of what Michael Walzer captures as the ‘domestic analogy’, She writes, as 

quoted above: “The world ought to respond to international terrorist organizations […] according 

to the same principles of the rule of law that these governments use in responding to domestic 

terrorist organizations”.431 

          Michael Walzer attributes the domestic analogy to the legalist imagination of world 

politics within the just war tradition.432  While Walzer theorizes the domestic analogy with 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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432 Michael Walzer, Unjust and Unjust Wars: A Moral Argument with Historical Illustrations, Basic Books: New 
York, 1977, pp. 58ff 
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regard to the crime of aggression433 as theorized by lawyers influenced by just war thinking, the 

domestic analogy equally informs the re-casting of international military intervention as police 

action countering crimes against humanity. More specifically, Walzer’s discussion of the 

domestic analogy regarding the crime of aggression relates like a mirror image to the domestic 

analogy with regard to crimes against humanity and war as law enforcement. While the former 

discusses just war thinking according to the inter-state paradigm of global politics, the latter 

relates to the transnational, human- and humanitarian-centered model of global politics.  

          The fact that the two types of violence captured by ‘aggressive war’ and ‘crimes against 

humanity’ are deemed criminal violences and rely on the domestic analogy as an interpretive 

means points to the fact that the concept of criminality in international law includes a conception 

of authority derived from the hierarchical structure of domestic law enforcement. In short, the 

concepts of crime, law enforcement, and punishment infuse the anarchic character of 

international law with elements of the hierarchy attending the presence of a global executive 

authority. Beyond this general feature, the domestic analogies referring to, respectively, the 

crime of aggression (the crime of instigating war) and crimes against humanity (war recast as 

policing) capture the different legal and political structure attached to the interstate model of 

international affairs and the human-centered, transnational, cosmopolitan conception of world 

politics.  

          I demonstrate this shift from the international to the transnational conception of global 

justice that is at work within the difference between the crime of aggression and crimes against 

humanity by applying the six propositions by means of which Walzer summarizes the legalist 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
433 The crime of aggression prohibits the initiation of armed hostilities in contravention with international law. The 
only legal provisions for the use force in international relations are individual or collective self-defense and military 
force authorized by the United Nations Security Council. Any other instance of the use of force in international 
relations therefore qualifies as an act of aggressive warfare. An exception is the contested case of humanitarian 
military intervention that is unauthorized by the Security Council.  
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theory of the crime of aggression to crimes against humanity.  What emerges from this exercise 

is the outline the cosmopolitan concept of global justice contained in mobilizing the latter term. 

According to Walzer, the propositions defining a theory of the crime of aggression are: 

1.  There exists an international society of independent states. States are the members of this 
society, not private men and women. In the absence of a universal state, men and women are 
protected and their interests represented only by their own governments. […] 
2. This international society has a law that establishes the rights of its members – above all, the 
rights of territorial integrity and political sovereignty. […] the relevant law refers only to states 
[…]. 
3. Any use of force or imminent threat of force by one state against the political sovereignty or 
territorial integrity of another constitutes aggression and is a criminal act. […] 
4. Aggression justifies two kinds of violent response: a war of self-defense by the victim and a 
war of law enforcement by the victim and any other member of international society. Anyone 
can come to the aid of a victim, use necessary force against an aggressor, and even make 
whatever is the international equivalent of a “citizen’s arrest”. […] 
5. Nothing but aggression can justify war. […] 
6. Once the aggressor state has been militarily repulsed, it can also be punished. […]434 
 

The cosmopolitan conception of the legal and political order expressed in invoking crimes 

against humanity as the justification for military intervention as police action would accordingly 

read as follows: 

1. There exists a global civil society of all peoples. Individuals are the units of primary concern 
in this society. In the absence of a universal state, women and men need international protection 
from violent oppression by their state or state-sanctioned agents.  
2. This global civil society has a law that establishes the rights of individuals everywhere – 
above all the rights to physical security and to democratic government. 
3. Any use of force by a state or any violence perpetrated by agents authorized or tolerated by a 
state against any civilian population constitutes a crime against humanity.  
4. Crimes against humanity justify a war of law enforcement authorized by the United Nations 
and enacted by the international community. Any multilateral coalition of states can come to the 
aid of victims. In the absence of Security Council authorization, unilateral intervention is 
arguably legitimate, albeit illegal.  
5. Crimes against humanity justify war as law enforcement, alongside self-defense.  
6. Once the individual perpetrators of crimes against humanity have been captured, they should 
also be punished under international criminal law in an international or hybrid ad hoc tribunal or 
in the forum of the International Criminal Court.  
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         The above re-articulation of the propositions for the domestic analogy, applied to military 

force allegedly justified by the occurrence of crimes against humanity displays three distinct 

features of the cosmopolitan imagination of global justice. First, the use of international military 

force as the condition of possibility of international criminal procedures privileged by Iris 

Marion Young at the expense of the former. Second, the legitimacy of international military 

operations as law enforcement geared towards preventing and punishing crimes against 

humanity. Third, the nexus between an international executive authority employing violent 

means in order to counter crimes against humanity.  

         To sum up, the criminal paradigm is interlinked with legalist approaches to world politics. 

Legalist arguments embed their vocabulary of crime and law enforcement in the domestic 

analogy, which likens international to municipal politics. 435  However, the parameters of 

international order and justice vary with different international crimes. As demonstrated above, 

the crime of aggression engenders a different picture of a global normative order than crimes 

against humanity. In a nutshell, the ‘theory of aggression’, as Walzer terms it, encapsulates an 

international model of world order akin to classical international law. Crimes against humanity, 

on the other hand, give rise to a transnational vision of global justice, in which the protection of 

the human person normatively precedes the protection of sovereign state boundaries. This 

transnational structure of global justice claims emerging from crimes against humanity, listed 

above, thus coalesces with a humanitarian orientation. Tied to this humanitarianism is a global 

executive authority enforcing cosmopolitan norms, such as crimes against humanity, across 

sovereign borders.  

           Broadly conceived, then, crimes against humanity as mobilized by cosmopolitan political 

theory encapsulate a vision of global justice that combines criminalization and humanitarianism 
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within a hierarchical order of legitimate violence, which is presided over by a global executive 

authority poised to globally enforce cosmopolitan norms. 

 

         V) Cosmopolitan Militarism  

         What broader assumptions about world politics, then, inhere the nexus between crimes 

against humanity and global police action? Put differently, what generalized markers of the 

cosmopolitan architecture of global justice can we infer from this nexus? Morris Janowitz’s 

study The Professional Soldier. A Social and Political Portrait, published in 1971, provides a 

remarkably prescient outline of the adaptation of the military into a ‘constabulary force’, or put 

differently, the policification of national military in international relations. 436  Unlike the 

cosmopolitan theorists engaged here, who mobilize the term police action to make a normative 

claim about conditions of the legitimacy of military violence in international politics, Janowitz’s 

chief concern is with the actual empirical adaptation of the military to the constabulary concept. 

His reflections on the merging of military and police functions in international politics 

nonetheless illuminate the posture towards war and peace assumed by cosmopolitan thinkers437: 

“The military establishment becomes a constabulary force when it is continuously prepared to 

act, committed to the minimum use of force, and seeks viable international relations, rather than 

victory, because it has incorporated a protective military posture”.438 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
436 Janowitz specifies that he is not discussing the adoption of police tasks by the military in domestic politics, such 
as in the case of school desegregation in Little Rock. He is thus not interested in studying institutions like the 
National Guard. Indeed he writes: “The constabulary concept does not refer to police functions in this historical role. 
On the contrary, extensive involvement of the military as an internal police force […] would hinder the development 
of the constabulary in international relations”. See Morris Janowitz, The Professional Soldier. A Social and Political 
Portrait, Free Press: New York 1971, p. 420 
437 It is interesting to consider the respective conditions under which Janowitz and contemporary cosmoplitan 
thinkers develop their accounts of global policing by military means. While Janowitz’s time is governed by the 
actual technological fact of potential global destruction, the cosmopolitans tackle global norms targeting localized 
cases of destruction.  
438 ibid., p. 418 
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           He specifies that “the constabulary concept eliminates the distinction between peacetime 

and wartime” and therefore “draws on the police concept”.439  These elements of Janowitz’s 

definition of the constabulary military force resonate with the cosmopolitan renaming of military 

intervention as global police action, which serves as claim to the legitimacy of the use of force in 

international relations in cosmopolitan arguments.   

          Criticisms of the indistinction between war and peace, as noted by Janowitz, as well as 

between war and law enforcement action has marked political debates on transnational terrorism 

and the global US-led campaign combating it. While the end of the Cold War has not produced a 

significant pacification of world politics, it has brought to center-stage a variety of non-state 

actors who are difficult to recognize under the classical laws of war, a development that is 

epitomized in the figures of the ‘unlawful combatant’, who is neither criminal nor combatant, 

and the drone (UAV) operator, who is neither police officer nor fights on a battlefield. The 

distinctions between wartime and peacetime thus have become empirically unclear – a 

circumstance that the cosmopolitan concept of global police action seeks to stabilize 

normatively, for the concept of the police attached to military intervention harmonizes peacetime 

law enforcement with wartime means. The indistinction between war and peace under the banner 

of global law enforcement is aggravated by the fact that a constabulary force poised to enforce 

universal norms will face theoretically few limits to the places and causes of its activity, 

rendering it continuously on call.  

          ‘Cosmopolitan militaries’ take on constabulary features, following Janowitz’s definition, 

because their humanitarian intent and the presence of international criminal law impose the 

restraining commitment to the minimum use of force. NATO’s 1999 intervention in Kosovo 

relied solely on aerial bombardment to protect is own forces. While this measure as well as the 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
439 ibid., p. 419 



 

!
201!

high altitude flights worked to reduce the exposure of NATO soldiers to counter-forces, so much 

so that NATO managed to maintain zero casualties, the minimal exposure to force created a 

higher number of civilian casualties on the ground in violation of the laws of war. In the case of 

the 2011 intervention in Libya, Jeremy Rabkin observed that this ‘first cosmopolitan war’ was 

fought very timidly by NATO, because the ‘situation’ had been referred to the International 

Criminal Court before the launching of international hostilities. He writes: 

         “[The intervention in Libya] is arguably the first military conflict […] fought under       
          the legal supervision of the International Criminal Court. The ICC’s role in the     
          background may explain the extraordinary restraint so far shown by NATO in its  
          conduct of this conflict. […] We are now fighting – or at least, conducting some  
          sort of armed intervention – by very constraining rules.”440  
 
Besides articulating Janowitz’s criterion of the minimal use of force, Rabkin renders the 

constabulary nature of the intervention in Libya explicit when he writes: 

           “What is supposed to be true for all wars might seem especially appropriate for a     
            war authorized by the United Nations on humanitarian grounds. Just as police  
            operate under constraints in quelling domestic disturbances, so, on this view, in a  
            humanitarian intervention, military operations must remain bound by carefully  
            limited rules of engagement.”441 
 

            Using the terms ‘cosmopolitan war’ and ‘humanitarian war’ interchangeably in his 

commentary, Rabkin not only likens the Libya intervention to a police operation, but also 

criticizes the fact that NATO’s engagement was not and could not be motivated by the prospect 

of ‘winning a war’, thereby referring to the next element Janowitz introduces to define the 

constabulary military in international relations. Indeed, in a different article, Rabkin elaborates 

on the question ‘can there be victory in a cosmopolitan war?’ and argues that fighting by 

‘cosmopolitan rules’, by which he means the laws or armed conflict and particularly the 
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440 Jeremy Rabkin, ‘Our First Cosmopolitan War?’, Foreign Policy Research Institute E-Notes,  May 2011a, 
available at http://www.fpri.org/enotes/201105.rabkin.libya.html 
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protection of civilians during warfare inhibits the capacity of states to actually obtain victory.442 

When Rabkin thus speaks of ‘cosmopolitan war’ as “an armed intervention that is not fought like 

a war”443, he captures the empirical instantiation of the cosmopolitanism’s theoretical conception 

of the relationship between global justice and military violence. From the perspective of 

normative cosmopolitanism, the point is indeed not to fight a war, but to police international 

crime and enforce international law. Therefore, military force in the classical sense recedes 

behind the goals of protecting civilians and administering transitional justice in cosmopolitan 

arguments. Put more pointedly, arguments phrasing armed intervention as police action disperse 

the fact of military coercion into claims to its legitimacy. In other words, normative arguments 

replace questions about facts and consequences of military violence. 

  

           To sum up, Janowitz’s definition of the constabulary military force from 1971 captures 

the features characteristic of the contemporary cosmopolitan re-naming of warfare as global 

policing: the indistinction between wartime and peacetime, the minimal use of force during 

armed hostilities, and the replacement of military victory by a protective mandate. In short, the 

cosmopolitan impetus to deliver order to far away places by limited military means, rather than 

fight wars, comes at the cost of amalgamating war and peace. It is thus no coincidence that the 

full title of the German original of Ulrich Beck’s reads Der Kosmopolitische Blick, oder, Krieg 

ist Frieden.444 The latter part, meaning War is Peace, however, did not make it to the title of the 

English translation. In this work, Beck discusses the interpenetration of cosmopolitan policies 

with the instigation of military violence by attributing to the cosmopolitan sensibility several 
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substantiations of Orwellian ‘doublethink’, the most dominant of which is ‘war is peace’.445 The 

suspension of the distinction between war and peace Beck finds inherent in what he calls 

‘postnational wars’, which, as opposed to classical inter-state wars, comprise “military 

interventions for humanitarian purposes or as prevention against terrorist attacks”. 446 

Characteristic, again, of the loss of the dividing line between war and peace are the concepts of 

crime and policing as they attend the cosmopolitan conception of military force in international 

relations: 

        “What […] characterizes postnational wars? The blurring and dissolution of the      
         basic distinctions which are constitutive for wars between nation-states. The   
        either/or is replaced by a both/and – both war and peace, both police and military,  
        both crime and war, both civilian and soldier.”447  
 

 The concept of the postnational wars calls attention to the contemporary empirical context to 

which the cosmopolitan attachments to international criminal law and the constabulary concept 

of the military relate. Herfried Münkler has termed the postnational wars ‘asymmetric wars’, in 

contradistinction to the formally symmetric wars between nation-states.448 Unlike Beck, Münkler 

discusses not only the factual distinctions between symmetric and asymmetric wars, but also 

hints at their respective normative inflection. We can infer three constellations between fact and 

norm from Münkler’s study: First, symmetric wars fought with an ethos of symmetry inscribed 

in norms stipulating the equal status of both parties’ combatants during hostility as well as 

reciprocity between the warring parties.449 Second, symmetric wars, the legitimacy of which is 

assessed through an asymmetric normative lens. This constellation between the fact of symmetry 
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and the norm of asymmetry is captured in the just war tradition. Third, asymmetric wars, or in 

Beck’s words ‘postnational wars’, cast in an asymmetric normative frame of law enforcement 

and police action.450  

          The correlate of asymmetric wars fought under an asymmetric normative orientation is 

thus the ‘policification of warfare’.451 Departing from these three constellations, derived from 

Münkler’s reflections, we can now characterize the framing of military violence as police action 

as the adaptation of the just war tradition to the facts of asymmetric wars. Münkler observes that 

the legitimation of asymmetric wars by means of the law enforcement model can only take hold 

after the normative assumptions of symmetry (equality and reciprocity) are devalued.452 If we 

were to consider facts of asymmetric wars from the vantage point of norms of symmetry, we 

would be outraged.453 Accepting the framing of military violence as police action therefore 

involves the delegitimization of the opponent as an unequal454, for no one would seriously call 

for symmetric relations between the police and the criminal.  

          Münkler illutrates this point by referring to Habermas’s support of the 1999 NATO 

intervention in the province of Kosovo and his rejection of the 2003 US-led Iraq operation, 

which is my subject of scrutiny below. Habermas considers the asymmetry of forces in the Iraq 

case as ‘morally obscene’ only because he judges it as a war to which the norm of symmetry 

should apply. Conversely, Habermas is unconcerned about the asymmetric distribution of 

military force in the Kosovo case, because he considers it as a legitimate police action.455 Indeed, 

Habermas goes to far as to deduce the norm of asymmetry from the fact of asymmetry, arguing 
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that the contemporary empirical condition of postnational wars necessitates the juridification of 

international relations under the auspices of the United Nations, which would render military 

intervention legitimate as police action .  

          Münkler calls attention to the fact that the presentation of military force as police action 

abandons the values of symmetry just as much as imperial justifications of military force in 

international relations. It is indeed commonplace to liken the cosmopolitan project to the 

imperial project, which is corroborated by their further similarity of considering (parts of) the 

globe as a domestic (domestic analogy) or at least as a non-international space. Instead of 

discussing the question of neo-imperialism, I pursue an outline of the pillars of the cosmopolitan 

architecture of global justice expressed in the mobilization of crimes against humanity and global 

police action from the perspective of the depoliticization and repoliticization of violence inherent 

in international criminalization and global policing.  

          So far I have specified the defining features of a constabulary military force and the 

context of its contemporary deployment in order to render explicit the empirical circumstances 

and normative assumptions that drive the cosmopolitan adoption of the criminal and law 

enforcing paradigm in international relations. The theme that guides the analyses I have cited is 

the one of suspension of differences – differences between war and policing, war and peace, war 

and crime. Yet, the sole question is not what the loss of distinctions between warfare and 

policing means for conceptions of global justice. Indeed, another question is what distinctions 

are suspended in the concept of the police itself and thus contained within it. Opening up the 

concept of the police in this manner turns us to the question of the global executive authority, the 

presence of which is implied by vocabulary of global law enforcement action emanating from the 

cosmopolitan mobilization of international criminal law. In his Human Rights and Empire. The 
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Political Philosophy of Cosmopolitanism, Costas Douzinas scrutinizes this issue.Regarding the 

concept of policing within cosmopolitan political theory, Douzinas notes the by now familiar 

collapse of conceptual differentiations between war and policing, in which he sees a postmodern 

eradication of the modernist distinctions between domestic politics and international affairs.456 

Douzinas’s more interesting insights, however, tackle the nexus between policing and 

sovereignty. He writes: “The distinction between war and policing indicates the way the 

sovereign positions itself to the law”.457  Insisting on the nexus between law, sovereignty, and 

policing, Douzinas exposes the cosmopolitan fantasy of a sovereignty of law itself, which marks 

Habermas’s theory of a global constitutionalism without a world state, scrutinized below. 

Cosmopolitan theorists adopt a legalist conception of politics in which the institution of 

sovereignty appears as a locus of threat harboring arbitrary violence domestically against citizens 

and internationally against states. Douzinas, writing from within the critical legal studies 

movement, re-introduces the interpenetration of law, violence, and authority while applying it to 

the cosmopolitan vocabulary of international crime and global policing. 

         He thus considers the turn of cosmopolitan political theory to the concept of policing as an 

attempt to circumvent the originary power of war that inheres law in order to “give law back its 

normality”.458 Yet, policing is merely another instantiation of sovereign violence in the form of 

war by law, even though it appears as a “war according to law that takes place when the 

sovereign voice is silent”.459  Yet, the cosmopolitan transposition of concepts historically 
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456 Douzinas, Human Rights and Empire, pp. 244, 259. This observation refers us back to the domestic analogy that 
marks cosmopolitan theorizing, as discussed above. Beck 2006 makes a similar point as Douzinas, noting the lack of 
differentiation between the domestic and the international in cosmopolitan thought. Beck thus detects another 
‘both/and’ in cosmopolitan thought that captures cosmoplitanism as committed to the transnational perspective on 
global politics. The transnational principle does not entirely discount the organizational value of the nation-state, but 
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subordinate to a sovereign, domestic authority to the global realm does not succeed in cleansing 

politics from sovereignty. Sovereign states are and remain the only actors who may legitimately 

wield war-like violence in the international realm.460  Douzinas writes: 

“Humanitarian wars return us to sovereignty […]. The jus ad bellum, the power to declare war 

and carry it out as policing, is the reassertion of sovereign brilliance against the complacency of 

accountants and lawyers”.461 

        Douzinas, however, captures a point theoretically more complex than the empirical fact that 

it is invariably sovereign states that enact humanitarian wars. Mobilizing the terminology from 

Benjamin’s Critique of Violence, he points out that policing, law-preserving violence, is 

ultimately indistinguishable from law-positing violence. Sovereign power is thus always 

contained within acts of policing.462 Consequently, even if and when military interventions were 

entirely adapted to a constabulary concept, the cosmopolitan language of global policing could 

not evade the persistence of sovereign power in international affairs, acts of policing necessarily 

remain imbricated with sovereign violence, regardless of whether we should understand 

cosmopolitan sovereignty as “a new type of imperial sovereignty or just the ghost of old 

sovereignty”.463  

         Given the centrality of sovereign power in claims to cosmopolitan policing, the 

cosmopolitan mobilization of international criminal law/crimes against humanity manages two 

things simultaneously: First, it lays claim to a modification of international law into a 

cosmopolitan legal framework allegedly necessitated by the occurrence and legal recognition of 
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crimes against humanity, which normatively prioritizes humanity over sovereignty. Second, it 

cements the current global distribution of power by reserving the entitlement to enforce 

cosmopolitan law to Western democracies, thereby assigning the privilege of speaking on behalf 

of humanity to some sovereign entities rather than others. It is the dynamic between the 

continuity of political authority and legal innovation that marks the appropriation of international 

criminal law, and crimes against humanity specifically, for cosmopolitan arguments 

rearticulating warfare as police action. By adopting the concept of global policing, cosmopolitan 

political thought manages to simultaneously cement the current balance of power, devalue 

resistance thereto by means of mobilizing the term of crimes against humanity, and rearticulate 

international law into a cosmopolitan framework to as to provide legitimacy to the violence 

necessary to achieve the former two aspects.   

 

         VI) “Domesticating World Politics” – Habermas on Universal Crime and       
         Global Policing  
         

          Mary Kaldor, British international relations theorist, captures the interpenetration of 

humanitarianism and criminalization that characterizes the ‘domestic analogy’ marked by the 

concept of a global law enforcing authority. She writes: 

         “A humanitarian approach would have defined September 11 as a crime against  
         humanity. It would have sought United Nations authorization for any action […]. It  
          would have established an International Court to try terrorists.”464  
 

Proceeding from her embrace of the criminal paradigm, Kaldor continues by erasing the 

distinction between warfare and police action under the banner of cosmopolitan justice. While 

Young attempted to evacuate military violence altogether from the issue of enforcing 
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international criminal law and its cosmopolitan norms, Kaldor places military engagements in 

the name of humanity at the forefront of her inquiries into cosmopolitan norms. Unlike 

Habermas, who takes pains to divide the fact of military intervention into the normative 

categories of war and police action, Kaldor merges both terms in her reflection on ‘peace 

enforcement’ by military means.  

          Under the heading From Peacekeeping and/or Peace-enforcement to Cosmopolitan Law-

enforcement, Kaldor discusses the character of military operations animated by humanitarian 

concerns. The “new form of cosmopolitan political mobilization”465 has as its goal “the arrest of 

individuals who may have committed war crimes or violations of human rights”.466 While Kaldor 

cannot complete cleanse the picture of cosmopolitan law enforcement of military force, as does 

Young, she erases the distinction between military warfare and police action. She describes 

cosmopolitan law enforcement as being “somewhere between soldiering and policing”.467 The 

“new kind of soldier-cum-policeman”468, however, requires to be trained in a particular kind of 

motivation due to the fact that “the soldier, as the legitimate bearer of arms had to be prepared to 

die for his country [while] the international soldier/policeman risks his or her life for 

humanity”.469 Beyond the need for instilling a cosmopolitan motivation in the ‘soldier-cum-

policeman’, Kaldor also points out that “[t]he new cosmopolitan troops have to become the 

legitimate bearers of arms.”470 While she affirms that cosmopolitan soldiers/policemen risk being 

killed “in order to save the lives of victims” 471 , Kaldor fails to mention that the new 

cosmopolitan troops also have to kill in the name of humanity.  
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         Humanitarian killing places a heavy weight on rendering the enforcers of cosmopolitan law 

the ‘legitimate bearers of arms’. The normative pressure of endowing the taking of life for the 

sake of enforcing cosmopolitan law is amplified by Kaldor’s declaration that she “agree[s] with 

Hannah Arendt when she says that power rests on legitimacy and not on violence.”472   

          Jurgen Habermas’s cosmopolitan political theory revolves around the legitimacy of 

military intervention with humanitarian purpose as global police action. His political 

commentary on the 1999 NATO intervention in Kosovo and the 2003 US-led military operation 

in Iraq have received much popular and scholarly attention. Although both military interventions 

were equally illegal under international law, Habermas defended NATO’s actions in the Balkans 

a legitimate law enforcement action and criticized the case of Iraq as a unilateral act of 

hegemonic warfare. His journalistic assessment of these two cases has continued to supplement 

his scholarly work on reforming international law into a framework of positive cosmopolitan 

law. Habermas’s theoretical elaboration of cosmopolitan law structuring a ‘world domestic 

policy without world government’ turns on his adoption of crimes against humanity as the 

unproblematic justification for re-phrasing military intervention as legitimate global police 

action.  

           Habermas theoretical project of a global constitutionalism is fueled by the conceptual 

inventory of universal crime and the law-enforcing function of military power. Yet, the 

necessarily hierarchical dimension of any law enforcement action remains opaque in Habermas’s 

account. On the one hand, he seeks to surpass Kant’s alternative between a world state and a 

world federation in favor of a global constitution that is divorced from any notion of statehood, 

arguing that once emptied of the hierarchical power constellation of the state, a global 

constitution provides a fully horizontal arrangement of global order. On the other hand, 
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Habermas also criticizes Kant’s conception of states’ cosmopolitan obligations as a matter of 

moral binding, arguing for the juridification of international relations by instituting a positive 

cosmopolitan law. According to Habermas, only positive law, as opposed to moral imperatives, 

provides the resources of democratic legitimacy and universal validity to enactments of political 

power. Yet, positive law is distinguished by its capacity to be authoritatively enforceable and 

thereby inextricably bound to acts of violent enactment.  

           The hierarchical feature of cosmopolitan law that Habermas sought to render void with his 

concept of a global constitution sans world state thus returns in his call for a positive 

cosmopolitan law. This return of an executive authority comes into particularly sharp relief in his 

vocabulary of police action in reply to crimes against humanity that fortifies the legalization of a 

‘world domestic policy’. What complicates the inquiry into the legitimacy of military 

intervention for humanitarian purposes is the fact that the ‘world domestic policy’ comes 

‘without a world government’, which leaves the authority to enforce cosmopolitan law dispersed 

between several actors on the global stage.  

          The question then is what theoretical resources Habermas mobilizes in order to fortify the 

dividing line between military intervention counting as aggressive unilateralism and military 

intervention counting as legitimate global law enforcement action.  

           This inquiry yields the insight that Habermas ultimately cannot accomplish what he seeks 

to establish, namely the emancipation of international law from its executive authorities. His 

argument that the occurrence of crimes against humanity are the sole and sufficient justification 

for the use of military force in international relations therefore remains unsuccessful. In effect, 

rather than rendering the cosmopolitan law as such the global sovereign Habermas’s architecture 

of global justice relies on the abolition not of state sovereignty as such, but on the eradication of 
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the principle of sovereign equality. His theory of cosmopolitan law come to life in a ‘world 

domestic policy without world government’ ultimately presents an architecture of global justice 

in which individual criminals against humanity, unmediated by the principle of national and 

popular sovereignty must submit to a global executive authority composed of various sets of 

sovereign states.  

           In order to probe into Habermas’s distinction between legitimate police action and 

unilateral warfare, I will first provide the contours of his cosmopolitan political theory before 

specifying the nexus between cosmopolitan law, crimes against humanity, and global law 

enforcement that he embeds in it. 

         Habermas conceives of his international political theory as a revision of Kant’s 

cosmopolitan thought adapted to contemporary international law and circumstances of 

globalization. This revised cosmopolitan project can be captured under the two headings of the 

‘constitutionalization of international law’ and a ‘world domestic politics without world 

government’. Both of these concepts involve the two major differences Habermas establishes in 

comparison to Kant’s writings, namely the replacement of a federation of states by a global 

constitution and the replacement of the moral self-binding of states by positive legal obligations.  

         Habermas argues that Kant’s alternative between a world state and a federation of all 

nations is misconceived, because the latter fails to understand cosmopolitan law as a global law 

for individuals rather than states in sufficiently abstract terms.473 More specifically, Habermas 

argues that Kant failed to conceive of a constitution as abstracted from the state and from 

citizenship, because, being under the influence of the French Revolution, Kant remained attached 

to the republican constitution that is constitutive of state power as opposed to the liberal type of 
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constitution.474 The latter Habermas describes as a constitution that limits governmental power 

by means of conceptually separating the constitution from the institution of the state and from 

democratic citizenship.475 The tradition of liberal constitutionalism then opens the conceptual 

space for a non-state constitution and thereby the constitutionalization of international law. This 

global constitution thus juridifies international relations in a cosmopolitan manner and 

inaugurates a ‘world domestic politics without world government’.   

          The cosmopolitan nature of this world domestic politics resides in the inscription of 

individual rights in the global constitution, while maintaining democratic states as the fora in 

which political matters other than the protection of fundamental rights are deliberatively 

negotiated.476 Instead of a world government, Habermas suggests a decentered world society 

structured by a three-tier system composed of the supra-national, the transnational, and the 

national levels.477 The supranational level is occupied by a world organization, which is assigned 

with the minimal but fundamental task of protecting human rights and “imposing peace”, thereby 

“affirming the primacy of supranational law over national legal order”.478 The transnational level 

is populated by “domesticated major powers” which work to promote a “rebalanced world 

order”, for instance in the fields of global economic and ecological problems.479 On the national 

level, democratic states remain subjects of international law even though their citizens are now 

also subjects of a global constitution. For the actors acting on the transnational as well as on the 

supranational level remain governments of states, national politics assumes the function of 
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democratic conduits that channel democratic legitimacy from the national up to the supranational 

level of decision-making.480 

           This proposal involves several re-articulations of international political theory’s 

conceptual inventory that center around the re-phrasing of national sovereignty in accordance 

with the transition from international law to cosmopolitan law. Habermas summarizes these 

conceptual adaptations under three categories, namely external state sovereignty, internal 

sovereignty, and a conception of a positive peace.481 First, the external sovereignty of single 

states is reduced ad minimum in addition to being diffused into cooperative structures at the 

transnational level. This is so because Habermas conceives of cosmopolitan law as privileging 

supranational law over national law, so that the international community may impose sanctions 

on states so as to implement domestic human rights policies. The rights of individuals thus 

supersede the rights of states to non-interference. Internal sovereignty is therefore similarly 

slimmed down, for the international community is not only entitled to oversee the domestic 

treatment of human rights, but also economic and social issues in addition to democratic 

institutions, the rule of law, and a culture of toleration.482  

           Accordingly, Habermas rephrases the negative conception of peace held by Kant, namely 

the absence of violence in international relations, into a notion of positive peace that extends into 

several issue areas in domestic politics. In sum, these re-articulations amount to the 

“restructuring of the nexus between the state monopoly of violence and coercive law”483 in the 

sense that enforceable cosmopolitan law overrides state sovereignty in order to promote, forcibly 
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if necessary, domestic policies at odds with human rights, democracy, and a liberal political 

culture. Since Habermas hereby overrides Kant’s prohibition of intervention for the sake of 

human rights enforcement as well as his ‘horror of punitive wars’, he partakes in the 

contemporarily popular “interventionist retooling of Kant”.484 

          While Habermas thus allegedly pursues the same goal as Kant, namely to pacify 

international relations and to ‘domesticate political violence’ by ending the state of nature 

between nations, Habermas takes a distinct conceptual path that effectively empties global 

politics of the institution of the sovereign state and the normative attachments attending it. In a 

move apparently borrowed from his democratic theory, in which he privileges inter-subjectivity 

over the subject, dispersing the latter into the discursive procedures of deliberative democracy, 

he seeks to diffuse state sovereignty into the structures of supra- and transnational cooperation 

guided and guarded by cosmopolitan law. The political vision emerging from Habermas’s 

cosmopolitan project imagines the globe as a singular, legally integrated space which is 

structured by only one major confrontation, namely the one between legitimate and illegitimate 

violence, between global police action and violence criminalized under the global law. To be 

more precise, Habermas casts this confrontation as taking place between law and violence, 

because the execution and enforcement of cosmopolitan law is presented as precisely that – the 

execution of law, not the wielding of violence.  

           Not surprisingly, therefore, Habermas’s cosmopolitan scheme is enveloped in the 

vocabulary of the domestic analogy and, accordingly, the terminology of crimes against 

humanity and global police action. This very vocabulary provides an insight into Habermas’s 

understanding of political power vis-à-vis the law that underlies, but ultimately belies, his project 

of juridifying international relations in a cosmopolitan manner. He argues that “globalization put 
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into question the presuppositions of classical international law” for it effects the “blurring of 

boundaries between domestic and foreign policy that are constitutive of state sovereignty”.485 

According to Habermas, this increasingly invalid distinction between domestic and foreign 

policy constitutes a progressive development, because 

         “[t]he clear separation of foreign and domestic policy stems from a narrow and  
          politically well-defined concept of power according to which, in the final analysis,     
          power is measured in terms of the degree to which those in power have command  
          over the means of violence stored in the barracks of the military and the police.”486 
 

What Habermas here terms a “narrow” understanding of political power deemed to inhere 

classical international law may indeed be his own narrow interpretation thereof, which resonates 

with the cosmopolitan discomfort with the institution of sovereignty as the locus of potential 

repression and persecution of citizens. Screening from view values such as self-determination, 

independence, and autonomy Habermas embraces a reductionist view of the state as a forum for 

multiple forms of power. This one-dimensional view of political power as the unruly potential to 

brute force is however necessary so as to establish the pacifying, ordering function of the law. 

Global law does not only turn the globe into a domestic space, it also domesticates politics and 

tames military violence. Specifying “cosmopolitan law [as] a consequence of the idea of the 

constitutional state”487, Habermas argues that Kant understood 

“the binding force of the republican constitution [to] disperse the “substance” of the state’s 

“wild”, legally untamed power of self-assertion towards other states.”488 

           What is stake in the realization of cosmopolitan law, but what his account of global police 

action ultimately cannot provide is thus the “legal domestication of a belligerent international 
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arena”.489 Habermas neglects to speak to the belligerency of the cosmopolitan arena, which re-

locates the “means of violence stored in barracks of the military and the police” (above) to the 

supra- and transnational level. In other words, rendering the entirety of the globe a legally 

domestic space does not abolish military violence, which surfaces again in the cosmopolitan 

attachment to the terms ‘global policing’ or ‘global law enforcement action’, which are 

nonetheless geared towards submerging military violence without remainder into the realization 

of the law. 

          The cosmopolitan vocabulary of global police action, however, emerges from the adoption 

of ‘crimes against humanity’ as the privileged term with which to capture political violence 

through a normative lens.  

           Habermas relies on the criminal paradigm in various fashions supporting his cosmopolitan 

scheme that seeks to submerge political conflict fully into the allegedly pacifying channels of 

law that are free of bellicose power politics. International criminal law, inscribing individual 

criminal responsibility on a supra and international level independently of state sovereignty, 

forms the pinnacle of the cosmopolitan order that Habermas sketches: 

         “The most important consequence of a form of law that is able to puncture the     
          sovereignty of states is the arrest of individual persons for crimes committed in the  
          service of a state and its military.”490  
 
         “Establishing a cosmopolitan order means that violations of human rights are no      
         loner condemned and fought from the moral point of view […], but are rather      
         prosecuted as criminal actions within the framework of a state-organized legal order  
         according to institutionalized legal procedures.”491  
 

         Habermas accordingly lists the positivization and prosecution of crimes against humanity 

and the crime of aggressive warfare as the two most significant indicators for the development of 
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a cosmopolitan order since Wilson’s League of Nations. The International Criminal Court 

occupies a particularly important place in this progressive development of a cosmopolitan order, 

which has been preceded by the undermining of “[t]he principle of non-intervention in the 

domestic affairs of a sovereign state”.492 The dynamic development of international criminal law 

thus compensates for setbacks in the empirical history of  “the World Spirit [that] has jerked 

unsteadily forward”.493 Despite the historically mixed picture of cosmopolitanism’s empirical 

realization, “there is no coherent alternative to the progressive development of international law 

into a cosmopolitan order”494, which involves “the idea of an international community that brings 

to an end the state of nature between nations by effectively penalizing wars of aggression, 

genocide, crimes against humanity, and punishing violations of human rights […].”495  

         Substantiating liberal political thought, Habermas presents this set of ideas as incorporating 

only a thin layer of “the clear negative duties of a universalistic morality of justice” rather than a 

“consensus on thick political value-orientation”, which renders it suitable for promoting “the 

requisite solidarity among world citizens [that] need not reach the level of […] consensus […] 

necessary for the familiar kind of civic solidarity among fellow nationals.”496 International 

criminal law and its enforcement across the globe, crimes against humanity and their 

punishment, thus provide the indisputable, minimalist fabric of a global agreement on norms of 

justice. Indeed, all world citizens share the affective response of moral outrage towards 

international crimes. Crimes against humanity therefore evoke and render manifest the presence 

of an “abstract community of world citizens”.497 This normatively integrative function of crimes 
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against humanity for a global civil society lies in their function reveal a “common cultural 

disposition that is slender but robust” and that therefore “suffices for bundling the worldwide 

normative reactions into an agenda of the international community”.498  

          Crimes against humanity thus inscribe into law what ‘humanity’ already feels. Universal 

affect is written into global justice, while taking its institutional inspiration from the domestic 

arena and the constitutional state. This splicing of the global with the domestic subtracts from the 

international sphere precisely that, the international.  

          Importantly, Habermas’s ‘global domestic politics’ mimics domestic legal orders, such as 

the one of the United States, which do not offer a distinction between political violence and 

criminal violence within the domestic space by eclipsing the legal concept of the ‘political 

prisoner’. The universalism inherent in cosmopolitan law thus cannot but recognize any type of 

violent activity that is not conducted by the major powers in the name of a global law as 

criminal, prohibited, and punishable violence. The legal binary of crime and law enforcement 

thus impoverishes the political vocabulary by emptying it of a range of concepts naming political 

agency. Any type of resistance against the homogenizing normative sweep of Habermas’s 

suggested multi-level system contradicts  the law as its crime and incites the necessity to enforce 

the law.  

          The mechanisms of enforcement, criminal punishment and police action, Habermas 

commends as “neutral” 499  and assigns them to a “horizontally juridified international 

community”.500 Once threats such as ‘international terrorism’ are captured in terms of juridified 

international relations, “legal wars take on the significance of global police operations”.501 It is 
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notable that the criterion of legality transforms the fact of military violence from war into 

policing. Given the virtues of neutrality and horizontality that Habermas assigns to these police 

operations, it follows logically that he presents the presence of a global executive authority as the 

most desirable, yet still lacking, element of a cosmopolitan legal order.502 While performing the 

standard cosmopolitan move of over-emphasizing the protective function of the law as well as its 

rights dimension, Habermas insinuates, yet omits from further discussion, the necessarily 

hierarchical character of cosmopolitan law that emerges from its law-enforcing function: 

         “[The constitutionalization of international law] proceeds from the non-hierarchical  
         association of collective actors to the supra- and transnational organizations of a  
         cosmopolitan order.”503 
 

The non-hierarchical morphs into the supra- and transnational under the cosmopolitan condition 

– but remarkably not into the hierarchical. Instead of actively grappling with the fact of hierarchy 

that ensues from the enforcement of cosmopolitan norms, Habermas continues to define the 

institutionalized authority to enforce cosmopolitan law as the element distinguishing classical 

international law from cosmopolitan law.504 As the defining features of classical international 

law, he names the absence of a supranational authority punishing offenses against the law and 

points out that the only normative stipulation of classical international law is the principle of 

sovereign equality. This principle of equal entitlement however comes at “the price for […] the 

acceptance of war as the mechanism for regulating conflicts and thus the freedom to resort to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
502 Habermas, ‘Kant’s Idea of Perpetual Peace’, p. 130. “What is missing in classical international law is not an 
analogue of a constitution that founds an association of free and equal consociates under law, but rather a 
supranational power above competing states that would equip the international community with the executive and 
sanctioning powers required to implement and enforce its rules and decision” See Habermas, ‘Constitutionalization’, 
pp.  132-33. 
503 Ibid., p. 133 
504 Habermas, ‘Interpreting the Fall of a Monument’, in The Divided West, p. 28. Habermas explicitly criticizes 
Rawls’ The Law of Peoples for the argument to leave the enforcement of international norms within the authority of 
separate sovereign states. See Habermas, ‘An Interview on War and Peace’, in The Divided West, p. 101.  
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military force”.505 Given that Habermas seeks to rid our thinking of international relations of the 

concept of war in favor of global police action, we may infer that the sovereign equality of states 

makes its exit arm in arm with war. The question then is, what happens to the other consequence 

of the nexus between sovereign equality and war, namely “the freedom to resort to military 

force”? Departing from Habermas’s sturdy support of the Kosovo intervention and his promotion 

of the concept of global police action, it is surprising that he does not confront the fact of 

military violence as a dilemma for cosmopolitan norms. Instead, he operates with a binary 

between law and violence, which turns on the principle of legitimacy – if violence is employed 

in the name of enforcing a law, then it is the law pure and simple that is at work.  

         If violence unfolds beyond the law it is an offense against a legal code. Habermas therefore 

does not take into account that the cosmopolitan world constitution he envisions will authorize 

violence as much as it prohibits. His assessment of the UN Charter is telling in this regard: 

Habermas speaks of the Charter’s “general prohibition on the use of violence”, of the narrow 

exception of self-defense, and adds that “the principle of non-intervention does not hold for 

members who violate the general prohibition on the use of violence”.506 Two features are 

remarkable about Habermas’s description here. First, the lack of clarity about what precisely the 

Charter prohibits, namely inter-state violence rather than violence ‘in general’. Indeed, many 

legal scholars argue that humanitarian intervention is still illegal under international law. Second, 

one misses Habermas’ grappling with the fact that the abrogation of the principle of non-

intervention involves authorizing the use of violence itself. Intervening troops thus are not 

violent, but react to violence by means of law. It is this unwarranted bifurcation of law and 

violence that leads Habermas to consider the US-led operation in Iraq to have violated the said 
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prohibition of violence, whereas he utters no such judgment of the NATO intervention in 

Kosovo, while both actions were equally illegal under standing international law.507 Military 

violence remains the unspoken dilemma of a cosmopolitan world order that casts the globe as a 

singular space of normative integration, in which international conflicts have been “civilized” by 

the enforcement of the law508: 

         “This construction renders war as a legitimate means of resolving conflicts, indeed  
         war as such, impossible, because there cannot be “external” conflicts within a  
         globally inclusive commonwealth. What had hitherto been military conflicts would  
         assume the character of police actions and operations of criminal justice.”509 
 

Habermas’s ‘interventionist retooling of Kant’ (Maus, cited above) therefore appears most 

clearly in his focus on the law-enforcing function of military intervention as the defining element 

of a ‘world domestic politics without world government’ that is already present in practice, if not 

in fully positivized cosmopolitan law:  

          “The extremely onerous and still unlikely transformation of independent and       
          selective punitive wars into police actions authorized international requires more   
          than an impartial tribunal adjudicating properly defined crimes. We must also  
          develop a jus in bello [sic!]510 into a right of intervention that resembles domestic  
          police powers […].”511 
 
         “The blueprint for governance without a world government can be read off from           
          the by-now well-established practice of […] peace-enforcing interventions – hence  
          in the domain of external security which was the primary touchstone of state  
          sovereignty in the classical conception.”512 
 

Supranational institutions shall thus provide a “sanctioned regime of peace and human rights”513 

in which the Security Council has been reformed into the global executive authority.514 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
507 ibid., p. 148 
508 See Habermas, ‘Kant’s Idea of Perpetual Peace’, p. 146 
509 Habermas, ‘Constitutionalization’, p. 123 
510 The text mentions the jus in bello, i.e. the international law regulating conduct once hostilities are already in 
process. Judging from the context, however, the jus ad bellum is the appropriate branch of international law, which 
governs the justice of initiating armed force.  
511 Habermas, ‘An Interview on War and Peace’, p. 100 
512 ibid., p. 124 
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         At this point in the presentation of Habermas’s project, the distinctly hierarchical and 

punitive character of his adoption of the criminal paradigm comes to light.  

In a sense, therefore, the “freedom to resort to military force”515 remains alive in the form of 

humanitarian intervention. Yet, Habermas presents us with a distinct interplay between fact and 

norm, between violence, law, and legitimate authority. 

         Habermas locates the normative evaluation of facts of military violence in the presence or 

absence of authorization by appropriate global institutions. This particular tension ‘between facts 

and norms’ can be illustrated in Habermas’s assessment of the profoundly asymmetrical nature 

of the US-led military operations in Afghanistan and Iraq. He considers the depiction of Afghan 

fighters armed with Kalashnikovs against the strongest military in the world a “morally obscene 

sight”516 and similarly judges as a “moral obscenity” the encounter of “high-tech weapons” and 

“knives and explosives” in Iraq.517 In particular, Habermas criticizes the sharp asymmetry in 

American and Iraqi casualties. These normative judgments of the asymmetric conduct of warfare 

from a supporter of the Kosovo intervention are striking. It was indeed NATO’s air war on the 

former Yugoslavia that cost NATO zero casualties and that repeatedly targeted civilian objects 

and infrastructure. Indeed, it has been acknowledged by some scholars that the air campaign 

provided the necessary shelter of confusion and threat under which ethnic cleansing could be 

intensified.  

         As a result, the military engagements in Kosovo and Iraq share vital factual aspects 

regarding the conduct of warfare. And yet, Habermas defends the former as a legitimate police 

action and the other as an illegal, imperial war: 
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513 Habermas, ‘Constitutionalization’, p. 160 
514 Habermas, ‘Kant’s Idea of Perpetual Peace’, p. 135 
515 ibid., p. 135 
516 Jurgen Habermas, ‘Fundamentalism and Terror’, in The Divided West, p. 28 
517 Habermas, ‘An Interview on War and Peace’, pp.98-99 
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         “This asymmetry of forces would acquire a completely different significance if it  
         reflected the police power of a world organization instead of the overwhelming  
         power and powerlessness of the sides in a war.”518  
 

        This particular observation about the asymmetry of forces is reminiscent of liberal 

egalitarianism’s normative approach to facts of inequality. The point of egalitarianism is not that 

anyone is entitled to a factually equal position in life, but rather that inequalities must be 

justifiable in order to be legitimate. Egalitarian frameworks therefore are quite comfortable with 

broad ranges of inequality as long as they are justified by certain norms. Habermas suggests that 

the asymmetry of conflict loses its ‘obscene’ quality as soon as it occurs under the banner of law 

and of law enforcement, which provides the justificatory resource in this context, because there 

is an “egalitarian universalism immanent in law and its procedures”.519 

               And important point of clarification is Habermas’s reliance on positive (international) 

law as the pillar of legitimacy and justice in international relations.  Habermas’s privileged 

revision of Kant’s cosmopolitan project is the transfer of cosmopolitan obligations from morality 

into positive law.520 Indeed, Habermas engages in a criticism of the moralization of international 

politics and conflict, which he detects in the foreign policy of the second Bush administration 

and thus rejecting it as unilateral hegemony. In the same vein, he embarks on a diatribe against 

Carl Schmitt’s realist dismissal of normative approaches to international affairs. Habermas 

charges Schmitt with misrecognizing the potential of law to circumvent precisely Schmitt’s 

feared polarization of ‘good’ versus ‘evil’ and the intensification of violence he expects to attend 

it.521 Once cosmopolitan norms have been incorporated into positive law, the distinction between 

just and unjust wars gives way to the differentiation between legal and illegal wars, thereby 
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safeguarding the accused of moral judgment while providing the “guarantee of full legal 

protection” to the wrongdoer.522 Criticizing the just war theory of Michael Walzer, Habermas 

points out that he  

         “derives his criteria, however reasonable they may be, exclusively from moral  
         principles and ethical considerations outside the context of a theory of law that ties  
         judgments on war and peace to inclusive and impartial procedures for generating  
        and applying binding norms.”523 
 

Habermas thus posits a sharp distinction between law and morality insofar as only the former 

provides sources of legitimacy to military force. Working with the precedents of Kosovo 1999 

and Iraq 2003, which I will discuss in greater detail below, he presents a dichotomy between the 

“progressive constitutionalization of international law” and the “liberal ethics of a 

superpower”.524 In this light, he charges the US President Bush with “replac[ing] the civilizing 

force of universalistic legal procedures with the particular American ethos armed with a claim to 

universalism”.525 The “hegemonic liberalism” that Habermas considers to animate US foreign 

policy during those years seeks to impose its particular values as the values of all on other while 

pursuing national security interests, in stead of considering “universalizable interests that other 

nations could share”.526  

         Habermas’s commitment to revising existing international law such that cosmopolitan 

norms are thoroughly inscribed in it emerges from the application of his discourse theory of law 

to the global sphere. The discourse theory of law, grounded in the theory of communicative 

action, locates the legitimacy and rationality of law in the procedures of its discursive generation. 
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525 ibid., p. 182 
526 ibid., p. 184, see also Habermas, ‘An Interview on War and Peace, p. 103. and Habermas, ‘Interpreting the Fall of 
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A norm is considered right only if and when it captures generalizable interests of all those 

affected by it.527 Whether a norm can fulfill this requirement, or which revisions it requires in 

order to suffice this condition, is tested in universally valid procedures of communicative 

exchange. Norms thus acquire legitimacy and validity only if they have been distilled by way of 

procedures of rational deliberation.528  

         Consequently, it is the juridification of international politics in which Habermas detects the 

promises of multilateralism and universalizable legitimacy, while the hegemonic “ethos of a 

superpower”529 characterizes American foreign policy “an ethically grounded unilateralism [that] 

is no longer bound by established procedures in international law”530 :   

         “If the Security Council decides on a military mission, what is at stake is no longer    
         the civilizing limitation of warfare, but the obligations attending police forces  
         protecting the fundamental rights of world citizens needing protection from their  
         governments or from government-tolerated violence.”531  
 

In other words, as long as the fact of military intervention can be tied to the execution of a law 

and to the authorization of an executive authority, the military aspect of military force vanishes 

and morphs into police action that merely executes the law, but not violence. The peculiar 

powers of law that Habermas perceives to provide for this particular characterization of military 

violence I have outlined above. Yet, in absence of Security Council authorization, what are the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
527 It is crucial for this exposition to keep one semantic point in mind, because the terminology in Habermas’s earlier 
theoretical writings is at variance with his discussion of humanitarian and warfare that is stake here. In the latter 
pieces, he uses the term morality in contradistinction to law, while in the former works he opposes morality to ethics 
and casts law as an extension of morality into the field of politics and the state. Habermas thus decries the 
moralization of foreign affairs on the part of the US government, he criticizes the unwarranted universalization of 
ethical values instead of the application of legitimate law.  
528 David Rasmussen, Reading Habermas, Blackwell: Cambridge/MA, 1990, pp. 61-63 
529 Habermas, ‘Constitutionalization’, p. 116 
530 ibid, p. 183 
531 Jurgen Habermas, ‘Eine Politische Verfassung Pluralistische Weltgesellschaft?’, Kritische Justiz, Vol. 38, No. 3, 
2005, p. 239, my translation 
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attending fact patterns, which, for Habermas, evacuate the problem of violence from 

humanitarian intervention?  

              This question can be illustratively answered by Habermas’s assessment of the Kosovo 

intervention as an appropriate foreshadowing of cosmopolitan law enforcement and his criticism 

of the intervention into Iraq as an illegal war. The peculiar point is that both military operations 

for equally illegal under international law, because none was authorized by the Security Council 

and none was conducted as self-defense against an (imminent) attack.532 Habermas however 

judges the respective instances of inaction on the part of the Security Council on completely 

different terms. In the case of the Kosovo killings, there were “good reasons to regret the 

indecisiveness”.533 With regard to the Iraqi situation, however, the lack of initiative by the 

Security Council “further enhanced the reputation the UN had acquired by rejecting an 

undertaking that was manifestly contrary to international law and pointedly refusing to grant 

retrospective legitimacy to the military facts on the ground”.534 The conflict in the Security 

Council over the presence or absence of weapons of mass destructions in Iraq thus “made clear 

the role procedures can play in questions of war an peace”.535  

         What Ciaran Cronin calls a “context-sensitive application of the cosmopolitan framework 

in the two cases”536, is substantiated by Habermas by what he considers to be the three ex post 

facto justifications of the Kosovo interventions. Only the first of which relates to international 

law, namely the occurrence of ethnic cleansing, which can be legally subsumed under crimes 

against humanity. 537 Second, Habermas mentions the erga omnes obligations of states to 
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intervene in such situations in order to provide emergency aid to affected populations. This point, 

however is disputed in international legal scholarship for it contravenes the still legally valid 

norm of sovereign equality, the violation of which in the case of Kosovo Habermas however 

applaud.538 Third, what legitimized the NATO operation a posteriori was the “undisputed 

democratic character of all states participating in the vicarious military coalition” conducted by a 

fully institutionalized, long-standing international organization539, whereas the ad-hoc US-led 

coalition intervening in Iraq included ”states with poor democratic and human rights 

credentials”.540 The privileging of democratic over non-democratic regimes, however, is alien to 

international law and is a product of the post-Cold War hegemony of liberalism.  

Drawing on these arguments that are to international law on an ideological rather than a legal 

level, Habermas characterizes the legitimacy of the Kosovo intervention as “paper-thin […] 

according to international law”541, but also carrying the ‘dual value’ of, first, the enforcement of 

United Nations human rights policies by, second, a coalition of liberal states.542 Consequently, 

Habermas can “still support and defend the Kantian perspective of a transition from intervention 

in principle […]”.543 For the illegal wielding of military violence in Kosovo was justified by a 

cascade of genuinely applied liberal and democratic norms, it indicated the “progress towards a 

fully institutionalized cosmopolitan law”.544  

         The intervention into Iraq, by contrast, has no normative character except being illegal and 

imperialist545, because attempted justifications merely instrumentalized claims to human rights 
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protection.546 The only way to claim its legitimacy is the language of facts, but not of norms – 

the dictator was toppled after all. 547  Despite the fact that these facts bring “no gain in 

legitimacy”548, the ‘morally obscene bombardment’549  as well as the images of joyful Iraqi 

citizens “evoke an element of truth”.550 It is curious that Habermas leaves entirely unmentioned 

the terms of human rights and crimes against humanity in the Iraqi case except for charging the 

Bush administration with instrumentalizing the former to cover up its power politics. Instead, 

Habermas focuses on more facts of the intervention to discredit it – while facts is what he leaves 

unmentioned in the case of the Kosovo operations. The US-led military engagement in Iraq was 

not only illegal, but also proved to be “ineffective”.551 Accordingly, “bad consequences can 

discredit good intentions”.552 Habermas remains silent on the fact that ethnic cleansing arguable 

intensified under the ‘fog of war’ caused by the NATO intervention in Kosovo. From the 

perspective of the jus in bello or the conduct of combat, therefore, the Kosovo operation is no 

more justifiable than the Iraq intervention. Nevertheless, the “discrepancy between ought and 

can, between law and power” applies only to the US-led military actions553, while right and 

might remain united in NATO’s legitimate military performance. This gap “debase[d] a would-

be-police action into an act of war”.554 More problematically, however, this apparent distinction 

between Kosovo and Iraq renders a “would-be police action […] indistinguishable from a run-of-

the-mill war”, causing a “confused mixture” of legitimacy and illegality.555 
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        Conclusion 

        In this chapter, I offered a mapping of cosmopolitan political theory’s engagement with the 

term ‘crimes against humanity’. In particular, I focused on how cosmopolitan theorists treat the 

issue of enforcing universal norms, such as crimes against humanity, and, by extension, the issue 

of the legitimacy of military coercion in international relations. The purpose of this discussion 

was to capture the dilemmas that violent political means pose for cosmopolitan political thought. 

Contemporary normative cosmopolitan thought imagines a system of global justice reliant on 

international (criminal) trials, in which the legalization of international politics leads to a 

peaceful global order. However, the issue of coercive norm enforcement is largely left out of 

cosmopolitan theorizing as such.  

         As I have outlined, Benhabib acknowledges the dilemma of how to enforce cosmopolitan 

norms against those who have not given their consent, derived from deliberative processes, to 

such norms. While she notes the paradox between democracy and the realization of cosmopolitan 

norms, she does not offer an answer to its solution, or at least its attenuation, with regard to the 

question of international norm enforcement. I then to the Young’s argument and her rejection of 

the possibility of legitimate violence in international relations altogether, thereby leaving open 

the question of how legal norms that we deem to be universally valid, such as crimes against 

humanity, can be realized across the globe. These approaches share the eschewal of the mutual 

imbrication of law and violence, thereby overshadowing the place of violent means in thinking 

about universal norms and global justice.  

Turning to Habermas and his engagement of the question of norm enforcement, I offered a 

critique of his arguments that suggests an ‘economy of legitimate violence’ in international 

relations. Habermas proposes that in cases of crimes against humanity, i.e. an illegitimate form 
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of violence, military force is a legitimate response. Prima facie, this basic argument should place 

questions of coercion and violence at the center of Habermas’s account. Yet, I outlined how his 

argument remains entirely focused on questions of law and legitimacy. It does not extend to an 

evaluation of how the facts of military intervention ought to reflect on the norms justifying this 

intervention themselves. I further noted how Habermas presents a picture of law that is emptied 

of the presence of an executive authority. Arguing for an international law that speaks and stands 

for itself, Habermas excludes the role of sovereign power and executive action from his 

argument. Proposing a ‘world domestic policy without world government’, his argument on 

legitimate international law enforcement seeks submerge questions of sovereign authority 

entirely into the legitimacy of international norms. I outlined, how, like many cosmopolitan 

theorists, Habermas relies heavily on the ‘domestic analogy’ to describe questions of law and 

legitimacy in international politics. The major problem with the domestic analogy is that it 

remains a metaphor, which merely renames, but does not restructure military force in 

international relations. The domestic analogy simply places questions of legitimacy of the 

forefront of the inquiry that overshadow 

        Emphasizing how questions of war and peace thus turn into questions of police action and 

international crime, I discussed the imagination of world politics and global justice that attend 

the ‘domestic analogy’ and its broader context of a transnational, as opposed to an international, 

understanding of global politics. 

Finally, I offered a critique of Habermas’s approach to the legitimacy of military intervention by 

discussing critical approaches to cosmopolitanism. Drawing on Douzinas, Beck, and Münkler, I 

discussed the return of sovereign power in the concept of international police action as well as 

the asymmetry inherent in the imagination of world politics in terms of crime and policing. I 
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concluded that the vocabulary of international crime and law enforcement action produces, first, 

an indistinction between war and peace and, second, introduces relationships of sovereign 

inequality into international relations. Overall, this chapter pointed out the incoherencies of 

cosmopolitan political though with regard to questions of international norm enforcement and 

critiqued its impasses and commitments to military coercion in international relations. 
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Conclusion: 

Political Productivity and the Dilemmas of Law Enforcement 

I) Summary 

This study has detailed the political productivity of notions of universal crime as they 

circulate in European political debates on the legitimacy of European coercive interference in 

non-European spaces. Theoretically, I have argued that the notion of universal crime provides a 

universal, yet minimal normative inclusion of the offender into a global normative order that is 

presided over by an authority claiming to legitimately enforce this order in far-away places. The 

‘criminal against humanity’, therefore, is a figure distinct from Schmitt’s ‘enemy of humanity’, 

which highlights the different political shapes ‘humanity’ takes on if coupled with different 

concepts. Historically, I have found that European political thinkers mobilize notions of 

universal crime in periods in which the universal, non-consensual validity of global norms 

supersedes theoretical considerations of state sovereignty and political autonomy. Conversely, 

the notions of universal crime recedes from political discourses in periods in which thinkers and 

politicians prioritize state sovereignty over universal norms while considering sovereign consent 

as the sole legitimate source of global norms. Universal norms, which by definition enshrine 

non-consensual values, find no place in such theoretical approaches to international law. This 

account explains why notions of universal crime fluctuate in and out of texts in the European 

theory canon. The chapters of the dissertation substantiate these arguments in the following way.  

The first chapter provided the theoretical discussion of the political productivity of 

international criminal law and especially of crimes against humanity, the contemporary phrasing 

of universal crime. This chapter presented the principle of individual criminal responsibility for 



 

!
234!

mass atrocities as a principle that depoliticizes our understanding of the structural and 

international conditions of mass violence. Yet, this chapter went beyond arguments that cast the 

application of law to politics as a moment of depoliticization by arguing that legal institutions 

and norms must be understood as political projects in their own right. This politically productive 

aspect of the law I elaborated in the second part of the chapter, where I lay out the modes of 

inclusion, legal agency, authority, and community that emerge from the application of 

international criminal law.  

The second chapter analyzed the notion of universal crime in John Locke’s Second 

Treatise of Government. Noting Locke’s identification of the offender against mankind with the 

figure of the Native American, I asked why and to what effect Locke relied on the notion of 

universal crime. I argued that the concept of an ‘offense against the whole human species’ 

allowed Locke to simultaneously recognize America’s indigenous peoples as subjects of the 

natural law and as offenders against it. The notion of universal crime enabled Locke to argue that 

America’s indigenous people had forfeited their entitlement to political independence by 

committing acts that harmed the entirety of mankind, thereby authorizing the entirety of 

mankind, represented in this case by the English, to enforce the natural law in the (American) 

state of nature and to punish the universal offender.   

Having outlined how Locke thus established the legitimacy of English power over Native 

American peoples, I discussed the connection he weaves between punishment in the 

(international) state of nature, its deterioration into a state of war and the social contract that 

founds sovereign rule as a necessary means for pacification. As a remedy to a state of nature that 

has turned into a state of war due to disproportionate and vengeful punitive action, Locke 

introduces the argument for the founding of sovereign rule via the social contract and the 
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monopolization of the executive power in sovereign government. Tracing the link between 

Locke’s stance on universal crime and his justification of the founding of sovereign rule reveals 

that he considers the enforcement of universal crimes to be fraught with dilemmas that 

necessitate establishing the particularist institution of sovereignty. Locke’s argument therefore 

legitimates both the English presence on the American continent and, particularly, of English 

imperium in the Americas. The broader import of this argument is to discount contemporary 

arguments that universal norms and international law have the potential to tame the excesses of 

sovereign power by pointing out how the effects of enforcing universal norms may strengthen 

the particularist institution of sovereignty. 

In the third chapter I engaged with the question of why notions of ‘humanity’, and 

accordingly the concept of universal crime, lay largely dormant during the long nineteenth 

century, despite the fact that European colonialism peaked during this period. I argued that two 

intellectual strands supplanted the universalist discourse of humanity in the nineteenth century, 

namely the jurisprudence of positivism and theories of civilizational hierarchy.  

The jurisprudence of legal positivism defines international law as the law between 

sovereign nation-states, thereby replacing the universalist aspirations of the naturalist 

jurisprudence of the law of nations and rendering universalist justifications of foreign policy less 

important. I connected the empirical solidification of the national territorial state to the rise of 

legal positivism as the latter matures into the dominant understanding of international law.  

Having discussed the first major shift from natural to positivist jurisprudence, I turned to 

the second shift, namely from the universal notion of “humanity” to that of a plurality of unequal 

“civilizations.” Theories of civilizational difference supplanted the idea of ‘mankind’ with a 

categorization of human societies as a plurality of unequal civilizations.!The vocabulary of a 
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common humanity, which could be injured in its entirety by certain acts, receded behind the 

discourse of the ‘civilizing mission’ that Europe supposedly owed to colonized peoples. To 

clinch this argument, I briefly discussed late-nineteenth century theories of scientific racism that 

abandoned the idea of the monogenesis of mankind in favor of theories of polygenesis, arguing 

that different peoples actually had different, and unequal origins in history.  Such conceptions of 

irreducible civilizational hierarchy further undermined the idea that certain acts could harm 

mankind in its shared essence in the legal and political thought of the long nineteenth century.  

The fourth chapter discussed the role of the contemporary phrasing of the notion of 

universal crime, i.e. crimes against humanity, in cosmopolitan debates on the legitimacy of 

violence in international relations. I there analyzed the location and function of crimes against 

humanity in cosmopolitan political theory in contradistinction to human rights in order to lay out 

the implicit cosmopolitan claims to global law enforcement by means of military force. In this 

chapter, I offered a discussion of liberal cosmopolitan theories’ reliance on crimes against 

humanity as the justification for humanitarian military intervention and of its re-casting of such 

coercive, violent measures as global police action rather than warfare. Focusing on Habermas’s 

cosmopolitan political theory, I outlined the vulnerability of the conceptions of authority and 

hierarchy that underpin his argument that the occurrence of crimes against humanity justifies 

military intervention by coalitions of democratic states. Overall, I argued that the issue of 

enforcing international criminal law by way of military force is an issue not only largely 

excluded from cosmopolitan theorizing itself, but also a problem that cannot be satisfactorily 

accounted for within its own parameters. In other words, this chapter contested the claims to 

political authority based on the commission of crimes against humanity, which present such 
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authority as the agent of peace and the rule of law, cleansed of its violent repercussions in the 

pursuit of universal norms above and beyond sovereign boundaries.  

II) Political Productivity  

The thesis brings into focus the political productivity of notions of universal crime.556 

This perspective captures the figures and modes of action created and authorized by the law. In 

particular, I identify as the political productivity of notions of universal crime the simultaneous 

prohibition and authorization of political violence. This simultaneous movement of foreclosing 

and opening forms of legitimate violence emerges most clearly around the question of enforcing 

universal norms. In order to effective at all, norms require enforcement actions that realize in 

practice the prohibitions that the law inscribes in theory. In international politics in particular, 

such enforcement actions oftentimes take the form of violent, military coercion. As such, the 

notion of universal crime establishes an economy of legitimate violence by pitting one form of 

illegitimate violence, prohibited by the norm itself, against another legitimate form of violence, 

called forth by the need to enforce the norm. An understanding of the enforcement of universal 

norms as part and parcel of these norms themselves therefore is central to a political theory of 

universal crimes. This perspective captures the dilemma of violent norm enforcement as the key 

aspect of the political productivity of notions of universal crime.  

I say ‘dilemma’ of violence, because this perspective is distinct from approaches in 

normative political philosophy that addresses the issue of violent norm enforcement solely in 

terms of the legitimacy of enforcement action. Unlike political philosophy, which strives for 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
556 I argued in this dissertation that humanity’s character as a universal norm does not evacuate its life as a political 
concept. This point brings into focus the political nature of ‘humanity’, as discussed in the first chapter, for it is 
productive of distinct modes of agency, in-/exclusion, and authority. Against Carl Schmitt’s perspective on universal 
norms as depoliticizing due to their removal of the possibility of an equal encounter between enemies, I argued that 
‘humanity’ as a universal norm takes on a different shape if coupled with criminality as opposed to enmity. The 
primary contribution of Schmitt’s ‘concept of the political’ therefore is his concept of enmity as an ethical 
understanding of politics, rather than his interpretation of the political effects of ‘humanity’. 
!
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coherent arguments, political theory addresses the contradictions that emerge when real-world 

actors translate norms into practice. Thinkers articulating normative arguments for the legitimacy 

of violent enforcement action, discussed in chapter four of the dissertation, privilege normative 

arguments so much so that the practical violence they justify falls beyond the scope of 

contestation. In distinction to such arguments, this thesis highlights how ‘protecting humanity’ 

oftentimes involves ‘killing in the name of humanity’ as well. It is this question of ‘humanitarian 

killing’ that is excluded from normative theorizing as well as from legal scholarship, which is 

primarily concerned with the construction and coherence of the content of the norm itself. An 

argument this thesis attempts advance, thereof, is to say that the practical enforcement  of norms 

are not empirical distortions of its abstract value, but part and parcel of the norm itself.  

A distinct point of concern in this context is the legitimacy of the enforcement agent and 

the grounds on which authorities charged with norm enforcement claim this legitimacy. More 

specifically, the question is whether there is any such actor who can claim the legitimate 

authority to coercively enforce norms and laws in international politics beyond contradictions. 

The law certainly produces such enforcing authorities and endows them with the legitimacy to 

act to that end. And yet, considered from a broader political perspective that surpasses the 

assignment of enforcement authority by the text of the law, we discover that any agent acting to 

enforce the law is already embedded in a political context that at least complicates the agent’s 

claim to legitimate authority. When the law names certain actors as legitimate enforcing agents 

in international politics, it implicitly validates their politics as well – or at least distracts from the 

problems that their politics may pose for the status as legitimate norm enforcers.  

To illustrate, the monopoly of the United Nations Security Council to authorize military 

force in international relations beyond the norm of self-defense seems to endow the victorious 
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powers of World War II and some of the prime human rights violating and arms trading states 

with the legal authority to decide over the legitimacy of violence in international relations.  

Further, the authority of the Security Council to initiate and defer investigations at the court and 

to refer non-state parties to the Court has been particularly contested. In the cases of Sudan and 

Libya, the Security Council has made use of its latter power under the Rome Statute. In the case 

of Libya, the Council authorized military intervention on the basis of having submitted the 

Libyan ‘situation’ to the court. From the perspective advanced in these pages, the authority of the 

Security Council to activate and enforce international criminal law ought to be integral to our 

political understanding of legal norms that focuses on their enforcement.  

This point cannot be reduced to critiques focusing on the procedural legitimacy of 

international criminal law (or lack thereof), which would propose different, more legitimate, and 

therefore ‘better’ procedures for enforcing the law. While such normative arguments are 

valuable, they can never account for the fact that the necessary enforcement of norms advances 

the power of the enforcing agent, and that this agent comes with a political baggage that is 

unrelated to the law itself and that it nonetheless, at least implicitly, legitimizes. A purely 

legitimate enforcement of universal crimes and international law more generally is therefore 

impossible from a political standpoint. Any actor that emerges as an arguably legitimate enforcer 

of universal norms in reference to a legal text will be embroiled in policies, whether past or 

present, that are at odds with the claim to legitimately enforce a just and good law. Whether it is 

the members of the Security Council and their human rights and weapon trading records, 

NATO’s troops’ conduct during military intervention557, or France’s efforts in prosecuting 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
557 I briefly mentioned this case in the introduction and will discuss the import of ius in bello violations for the 
hampered legitimacy of international norm enforcement below.  
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Rwandan genocidaires under its universal jurisdiction statute558, the claim to act as a legitimate 

law enforcing authority can work as just a claim, which nonetheless is productive of a broader 

image of legitimacy of these enforcing actors.559  

A final point to be considered here in light of the ‘political productivity perspective’ is 

the fact that the enforcement of universal norms enshrined by certain actors also foster resistance 

by others that may hamper the realization of international law. In other words, in as much as the 

enforcement of universal norms opens political possibilities, it forecloses others. In response to 

the Security Council’s action regarding the civil war in Gadhafi’s Libya, the African Union 

stated that its progress in diplomatic negotiation with the Libyan government was destabilized by 

the legal action taken by the Council. When the Council did not abort its referral of Libya to the 

International Criminal Court, the African Union states repeatedly that it would not cooperate in 

enforcing the arrest warrants issued against Libyan officials. The proactive stance of the Security 

Council for enforcing the law on crimes against humanity and war crimes in the Libyan case 

therefore was met with the refusal to carry that enforcement further by the African Union, which 

perceived of the Council’s use of its authority under the Rome Statute as a counterproductive and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
558  In response to the Rwandan genocide, France took on a number of prosecutions of Rwandans in France, 
claiming to take responsibility for its colonial heritage in the region. A universal jurisdiction statute is a domestic 
law that allows states to prosecute international criminals in their own courts regardless of whether other 
jurisdictional links, such as territoriality or nationality, are in play. It may strike one as surprising that France steps 
up as the prosecutor of Rwandans, claiming to legitimately enforce universal norms and punish international crimes 
in the name of justice, precisely because French authorities framed this action as atoning for colonialism. The 
legitimacy of France’s stance as an enforcer of universal norms is not only hampered by the history of a colonialism 
long past, but also by the longstanding post-colonial involvement in Rwanda’s civil strife preceding the genocide.  
559 The principle of complementarity that governs the jurisdiction of the International Criminal Court does not 
evacuate this argument. It is not the case that national governments and administrations are necessarily more 
legitimate than foreign or international actors. The problem simply replicates itself on the domestic level, 
particularly if we consider that universal crimes will be enforced and punished by administrations on whose 
territories these atrocities occurred, even if not under their own watch, but under that of their predecessors. To 
illustrate from a different context, the International Criminal Tribunal for Rwanda, which, unlike the International 
Criminal Court today, took primacy over Rwandan jurisdiction, was considered illegitimate by parts of Rwandan 
society, because it excluded the death penalty. Consequently, if under the principle of complementarity, Rwandan 
jurisdiction had taken priority to adjudicate these cases, the death penalty would have been an issue to grapple with 
in terms of the parameters of legitimacy for enforcing universal norms.  
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illegitimate measure. Consequently, such dynamics provoke the question of how we should 

assess the normative universality of norms in light of the political conundrums generated by their 

enforcement.  

 

III) Normative Universality and Acts of Enforcement 

In addition to the historical and theoretical arguments about the politics of universal 

crime sketched above, the dissertation highlights the tension between universal norms and their 

enforcement. I would like to raise three questions about this tension by way of conclusion.  

First, a point to be dealt with in brief is the relationship between violence and normative 

universalism. One may very well argue that universal normative standards necessarily involve an 

inequality between those who conform to them and those who don’t. Imperial and colonial 

politics have been facilitated by the application of universally valid norms to far-away peoples 

whose subjection was justified by their contravention of these norms. As the historical argument 

of this thesis outlines, however, the absence of normative universals in political discourses also 

cohered very well with the continuation and even intensification of colonial domination and 

exploitation. In other words, while the vocabulary of universal crime structures justifications of 

European forcible interference abroad only during certain historical periods, European (or 

Northern) intervention in non-European spaces has been continuous. Normative universals, 

therefore, are not the only culprit of justifying violent means in global politics, as particularist 

justifications serve just the same purpose.  

However, the infusion of a global or international law with universal values also does not 

harbor the potential for peaceful or non-violent politics either, as the fourth chapter has shown. 

Indeed, liberal cosmopolitan efforts to distinguish legitimate and illegitimate military 
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intervention, and its violent effects, by using the occurrence of crimes against humanity as the 

criterion for this distinction repeat the gesture of inscribing the act of taking life within the law. 

A far more radical thought, the thought of law as unable to account for and therefore 

uncontaminated by the legitimacy of killing is provided by Carl Schmitt, who writes: 

“But no program, no ideal, no norm, no expediency confers the right to dispose of the 
physical life of other human beings. […] There exists no rational purpose, no norm no 
matter how true, no program no matter how exemplary, no social ideal no matter how 
beautiful, no legitimacy nor legality which could justify men in killing each other for this 
reason.”560 

 

Schmitt here suggests that the killing of other humans remains beyond all law, beyond all 

conceptions of right and legitimacy altogether. A more detailed criticism of normative arguments 

about the legitimacy of violence in international politics should account for the question of how 

the facts of coercive norm enforcement ought to affect our assessment of a norm in the first 

place.  

An entry point into this question, namely how the enforcement practices attached to 

universal norms ought to reflect on our assessment of the norm itself, is the relationship between 

the ius ad bellum and the ius in bello.561 Both branches of the international law of armed conflict 

are independent, so as to guarantee equal rights and protections of both fighting parties 

regardless of which state started the hostilities under violation of international law.562 It is 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
560 Carl Schmitt, The Concept of the Political, Chicago: Chicago University Press, 2007, p. 48f, emphases added. 
Needless to say, the point is not to make a case for the pacifist Schmitt. His argument here is that the taking of life 
can only be accounted for as an existential event that is entirely beyond the realm of normative justification. The 
point that I would like to advance is to think about the justification of taking life on normative grounds as an 
impossibility, or at least as an attempt that must fail. This perspective may also sensitize us to the commonly used 
phrase of “extra-legal killings”. What is perhaps more troubling than the occurrence of such killings beyond the law 
is the fact that the phrase indicates the possibility of legally sanctioned killing.  
561 The ius ad bellum is the international law regulating the beginning of armed conflicts, while the ius in bello 
regulates hostilities once they are ongoing. I am using the unconventional spelling of ‘ius’ with an ‘i’ instead of a ‘j’, 
because the Latin language does not include the letter j in its alphabet.  
562 According to the ius ad bellum, the international law regulating the use of force in international relations, military 
force is legal only as self-defense or if authorized by the United Nations Security Council and then as a response to a 
‘breach of the peace’ or ‘threat to the peace’. Accordingly, from the viewpoint of the ius ad bellum, a form of illegal 
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questionable, however, whether this separation between the ius ad bellum and the ius in bello is 

warranted. The normative validity of this distinction has been questioned in in terms of whether 

violations of the ius ad bellum ought to negate the equality of combatants under the ius in 

bello.563 This argument follows the chronological order of events. First, a state violates the ius ad 

bellum, beginning hostilities in contravention with the international law of armed conflict and as 

a result, the soldiers of this state ought not be able to claim equal status with the other parties’ 

troops during the ensuring armed conflict. In light of the question at hand here, I suggest to turn 

this argument on its head. The scenario I have in mind is the following: A state or a coalition of 

states begins armed hostilities in accordance with the ius ad bellum, but then continues to 

conduct its military operation with sustained violations of the ius in bello. In this case, ought the 

violation of the ius in bello reflect back on the legitimacy of beginning armed hostilities in the 

first place?   

In other words, if we consider the occurrence of crimes against humanity, ethnic 

cleansing, and other systematic human rights violations a legitimate ground for starting a military 

intervention, how ought we assess the validity of crimes against humanity as a justification for 

armed outsider intervention if the latter is marred by sustained violations of the ius in bello? This 

train of thought can be taken further by taking into account the unintended consequences of 

military interventions that go beyond ius in bello violations, such as the intensification of ethnic 

cleansing under the ‘fog of war’ and the destabilization of regions by flows of refugees and 

weapons. In sum, focusing less on the validity of the content of crimes against humanity, and 

more on the practical dilemmas of their enforcement, how do the latter influence our 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
violence precedes and prompts the legal wielding of force. Once the hostilities are ongoing, however, the two parties 
to the conflict encounter one another as equals under the ius in bello.  
563 See Henry Shue/David Rodin (eds) Just and Unjust Warriors. The Moral and Legal Status of Soldiers, 
Oxford/London: Oxford University Press, 2008 
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understanding of the norm itself? Conceiving of the enforcement of norms as part of norms 

themselves opens a perspective on law beyond critiques of its instrumentalization by the 

powerful. In order to be effective at all in the real world, norms require enforcement, which, 

from a political rather than normative viewpoint, render these practices and processes part of the 

norm itself.564 The particularity of the dilemmas attending the enforcement of universal norms, 

therefore, is the ‘political life’ of the law beyond its textual or discursive presence that shows the 

law’s footprint in empirical relationships and events.  

 

IV) Prospective Research 

The project that will follow the revision of this one likewise addresses questions of the 

legitimacy of violence in international politics from a theoretical and historical perspective. 

Titled ‘They, the People’: The International Politics of Democratic Recognition this study will 

investigate how states and international organizations decide to recognize one faction, rather than 

another, in a civil war as the legitimate representatives of ‘the people’ of a future democratic 

state expected to emerge from this conflict. This act of recognition bestows legitimacy of one of 

the fighting groups and thereby on the violence they are wielding.  

 The ‘self-determination of peoples’ is one of the founding principles of the United 

Nations Charter, yet ‘the people’ remain an underspecified subject of international law. While 

there are conflicting legal theories assessing the recognition of states, the recognition of peoples 

has remained understudied in the field of international politics. In this historical study, I will 

analyze the right to self-determination from the angle of ‘the people’ as demos, rather than 

ethnos. While ‘the people’ have the formal right to ‘determine themselves’, the democratic self 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
564 I am not trying to argue here that a consequentialist ethics of military intervention is appropriate. Rather than 
judging military operations by their outcome, I ask how the issues and vagaries attending particular acts of enforcing 
universal norms reflect on our thinking about the norm itself.  
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requires the recognition of international others in order to come into being in the international 

arena. Democratic recognition by outside actors becomes particularly important during civil wars 

in which the legitimacy of the involved parties is contested. 

Since the end of the Cold War, armed conflict between states has been largely replaced 

by war within states. Moreover, democracy has become the primary legitimate form of 

government. State actors in the international sphere therefore repeatedly find themselves in 

situations in which they have to determine which factions in a civil war they should recognize as 

the legitimate representative of the people. As the recent case of the civil war in Syria 

demonstrates, states make this decision on the basis of certain conditions and circumstances that 

concretize the amorphous nature of the people. It is the changing character of these 

conditionalities that I focus on in this study. In the case of the Syrian National Coalition, for 

example, 114 states recognized this group as the legitimate representative of the Syrian people in 

December 2012 after it had allegedly become sufficiently ‘inclusive’.  

Scholarship in the field of political theory has investigated the ambiguous character of the 

people that renders the concept open to contestation and political claims-making. In his 

Constituent Moments. Enacting the People in Postrevolutionary America, Jason Frank (2010) 

tackles the dilemma of democratic founding, namely the paradox that ‘a people’ as the 

authoritative subject of democracy are always not yet ‘the people’ and are therefore eternally 

open to argument and revision. He writes that the people, far from being a fact in the world, are a 

“political claim” to the legitimacy of political agency, and that “determining the people is an 

inescapable yet democratically unanswerable question” (ibid.: 3). Yet, political theorists have not 

extended this analysis to the international political arena. In matters of international politics, the 

persistent ambiguity of the people necessitates a founding moment from the outside, provided by 
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the recognition by states on the international stage. This project therefore inquires into the 

importance of others for calling into being a democratic polity. More specifically, I will survey 

the changing criteria states have decided to recognize factions of a civil war as the legitimate 

representative of the people. 

Theoretical and historical studies of recognition of states are instructive for this inquiry, 

yet they do not replace it.565 Accounts of state recognition differ from analyzing the issue of 

recognizing the representative of the demos during civil strife, because state sovereignty is 

conceptually distinct from democratic legitimacy. Moreover, this decision of outsider states 

predates the inauguration of a new government and is embedded in the context of a war within 

an already existing state territory. With democracy becoming the imperative of sovereignty, 

peoplehood engenders legitimate statehood. Who the people are, how to delineate the demos as 

an empirical group is  “the logically prior and [...] painfully ambiguous question of who 

constitutes the authorizing and consenting people in the first place” (ibid.: 2).  

The question therefore is by what criteria states have determined when a group of non-

state combatants tip over from rebels into the legitimate representatives of ‘the people’ as the 

subject of a future democratic state. As Emmerich de Vattel notes in his The Law of Nations or 

the Principles of Natural Law (1758), a civil war, unlike insurrection or rebellion illegitimately 

targeting the government, produces two equal parties to a conflict. The factors determining this 

qualitative distinction, however, remain unclear, which is why I seek to systematize the criteria 

by which states recognize a warring faction as the legitimate representatives of the demos. This 

project emerges from this dissertation, in which I laid the groundwork of inquiry into the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
565 See Mikulas Fabry, Recognizing States: International Society and the Establishment of New States since 1776 
(Oxford: Oxford University Press, 2010). 
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relationship between liberal political theory, norms of international law and arguments about the 

legitimacy of political violence. 
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