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In medical decision-making contexts, respect for personal autonomy protects 

the patient from unwanted interventions that some might believe promotes the 

patient’s overall well-being. When a patient becomes incompetent and loses decision-

making capacity, the default judicial approach suggests that, out of a respect for 

autonomy, surrogate decision-makers should prioritize the treatment preferences that 

the incompetent patient expressed when he or she was competent. There are, however, 

several practical and philosophical objections to this approach: there are concerns that 

the autonomy-based interests that inform a competent patient’s previously expressed 

preferences cease to be meaningful when the patient can no longer appreciate or value 

whether or not those interests have been honored. Another concern is that if severely 

demented and comatose patients are no longer the same persons they once were, then 

previous treatment preferences given by the prior self may have no moral authority to 

direct treatment decisions for the now incompetent patient. Both these concerns and 

more have led to widespread disagreement as to the moral and legal authority of one’s 

personal autonomy in medical decision-making situations involving incompetent 

patients. This paper explores the value of autonomy in more detail in an attempt to 

better understand how to best respect the wishes, preferences, values, goals and the 

overall well-being of incompetent patients who have lost decision-making capacity. 
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INTRODUCTION 

 

In the context of medical decision-making, respect for personal autonomy 

protects the patient from unwanted interventions that some might believe promotes the 

patient’s overall well-being. When a patient becomes incompetent and loses decision-

making capacity, the default judicial approach suggests that out of a respect for 

autonomy, surrogate decision-makers should rely on what the incompetent patient 

would have chosen when, and if, competent. For example, given the difficulty of 

reconstructing an incompetent patient’s previously made autonomous wishes, health 

care professionals have adopted the use of advance directives in order to provide 

clarity to the situation. An advance directive is a legal document in which a person 

specifies what actions should be taken for her health if and when she is no longer able 

to make decisions for herself. While advance directives can be used for a variety of 

health care decisions, they are typically used to express preferences with regards to 

one’s end-of-life care, such as in situations where a person is comatose, seriously 

injured, terminally ill or suffers from severe forms of mental incapacitation. Advance 

directives are generally meant to provide guidance, certainty, moral and legal 

protection and a sense of control for incompetent patients. By making explicit a 

patient’s desires, choices, values and interests, advance directives extend the 

autonomy of competent persons to situations of incompetency. 

There are, however, several practical and philosophical concerns over the use 

of advance directives. There are concerns over whether or not advance directives are 

effective expressions of autonomy that are worthy of respect. Some argue that the 

autonomy-based interests that inform a competent patient’s advance directives cease 

to be meaningful when patients can no longer appreciate or value whether or not those 

interests have been honored. Others wonder that if severely demented and comatose 
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patients are no longer the same persons they once were, then prior advance directives 

authored by the prior self may have no moral authority to direct treatment decisions 

for the now incompetent patients. All of these concerns and more have led to 

widespread disagreement as to the moral and legal authority of advance directives. In 

this paper I will explore the value of autonomy in the context of medical decision-

making in an attempt to better understand how to best respect the wishes, preferences, 

values, goals and the overall well-being of incompetent patients who have lost 

decision-making capacity.  

 I will begin by taking a closer look into the concept of autonomy: I will 

explore basic distinctions and clarify the way in which the term is most commonly 

used in the Medical Ethics literature. By exploring the role autonomy plays in Medical 

Ethics and pinpointing the way in which different theories of respect for autonomy 

have shaped medical decision-making policies such as the prioritization of advance 

directives and the use of the Substituted Judgement Standard, I will provide answers to 

the following three questions: 

a. Why and how should we respect people’s ability to shape their lives 

according to their own unique values, interests, desires and or 

commitments? 

b. Why does this same level of respect for autonomy not apply equally to 

incompetent patients? 

c. What are the moral and legal limits of autonomy? Does, for example, a 

respect for autonomy entail an obligation to respect future-oriented 

decisions and commitments such as an advance directive? 

 From there I explain how the current default judicial approach to medical 

decision making for incompetent patients has developed in large part due to a 

commitment to a philosophically vague notion of respect for patient autonomy that is 
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too focused on fitting incompetent patients into a model of a competent decision-

maker and that this strategy often harms incompetent patients, which I will argue is 

supported by numerous philosophical objections and empirical research that shows 

that surrogate decision makers often struggle to accurately determine an incompetent 

patient’s medical preferences in real life clinical practice.  I will conclude by arguing 

that courts and health care professionals may better protect both the autonomy and 

overall best interests of incompetent patients by focusing and prioritizing the 

incompetent patient’s current interests in medical decision-making contexts.   
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CHAPTER 1 

AUTONOMY IN MEDICAL ETHICS 

 

A.   What Makes Autonomy Valuable?  

Autonomy is a key philosophical concept in the world of Medical Ethics. 

Along with other principles such as beneficence, nonmaleficence and justice, respect 

for patient autonomy has become one of the more dominant theoretical frameworks 

with regards to end-of-life care and medical decision-making policies. Despite its 

importance, there is much debate over what, morally speaking, autonomy stands for 

and what exactly it is meant to protect.  Many philosophers use the term in a way that 

is synonymous with at least one of the following terms: ‘freedom’, ‘liberty’, ‘self-rule’ 

or ‘sovereignty’.1 Others use it to refer to rational reflection or a particular type of 

freedom of the will. It is often equated with dignity, integrity, individuality, 

independence and self-knowledge. It is identified with qualities of self-assertion, with 

critical reflection, with freedom from obligation, with absence of external causation 

and with knowledge of one’s own interests.23 

 
1 Christman, John, 1989. “The Inner Citadel: Essays on Individual Autonomy,” Oxford University 
Press. 10.  
 
2 Ibid, 27 
 
3 There are also several distinctions that can be made between different types of autonomy. One 
distinction is between moral and personal autonomy. Moral autonomy refers to the capacity to impose 
the moral law on oneself and is thought to be a fundamental organizing principle of all morality. 
Personal autonomy is meant as a trait that individuals can exhibit relative to any aspects of their 
lives.3  Personal autonomy should also be distinguished from freedom: freedom concerns the ability to 
act without external or internal constraints and also with sufficient resources and power to make one’s 
desires effective, whereas autonomy concerns the independence and authenticity of the 
desires/values/emotions that moves one to act in the first place. Some argue that freedom concerns 
particular acts while autonomy is a more general notion, referring to states of a person. There is also a 
key conceptual difference between basic autonomy, the minimal status of being responsible, 
independent and able to speak for oneself, and ideal autonomy, an achievement that serves as a goal to 
which we might aspire and according to which a person is maximally authentic and free of 
manipulative, self-distorting influences. 
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Despite this lack of consensus in the broader philosophical literature as to how 

we should understand autonomy, it is important to be as clear as possible when it 

comes to autonomy within the realm of Medical Ethics, for there are several important 

ramifications for when the concept is applied in real-world medical situations. For 

instance, if patient autonomy is to be respected when it comes to determining the 

proper end-of-life care for an incapacitated patient, then it’s important to have an 

understanding of autonomy that allows us to consistently recognize both how to best 

respect it and when we have successfully done so.  Given these concerns, the Medical 

Ethics literature has historically relied on theories of autonomy that provide more 

practical guidance and application as opposed to theories that focus more on abstract 

philosophical concerns or cohesion.  

The emphasis on practical application has led to the rise of two theories of autonomy 

that have dominated the Medical Ethics literature: a Three-Condition account of 

autonomy that focuses on the specific criteria that need to be met in order for an 

action/decision to be autonomous, and a Split-Level procedural account of autonomy 

that defines autonomy as a property of persons or agents.   

 

1.   The Three-Condition Account of Autonomy 

Tom Beauchamp and James Childress present a view of autonomy4, what I will 

refer to as the Three-Condition account of autonomy, that focuses on autonomous 

decisions and actions5 in nonideal conditions.6  By framing their definition of 

 
4 Beauchamp, T. L., & Childress, J. F. (1979). Principles of Biomedical Ethics (7th ed.). New York: 
Oxford University Press.  
 
5 Rather than criteria for the autonomy of persons generally. 
 
6 Their theory operates under the assumption that the everyday choices of generally competent people 
are autonomous, and it is primarily a negative conception of autonomy as it focuses on what we must 
refrain from doing if we are to respect autonomy.   
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autonomy through a discussion of autonomous choice, Beauchamp and Childress hope 

to offer a view that will provide practical guidance to medical practitioners and 

researchers on how to interact with their patients in a way that best respects 

autonomy.   

According to Beauchamp and Childress’s three-condition theory of autonomy, 

there are three conditions that, at least to varying degrees, must be met in order for a 

decision/action to be autonomous: the chooser must act intentionally, with 

understanding and without controlling influences that determine his or her action. 

Intentionality is the idea that the decision or action that a patient makes must be 

intentional: the patient’s action must be deliberate; it cannot be accidental or 

inadvertent.  For example, imagine a patient who, while filling out a medical form, 

accidentally checks the wrong box and inadvertently opts out of the use of anesthesia 

for her upcoming surgery. According to the three-condition theory, the patient’s 

choosing to opt out is not an autonomous decision, for she did not deliberately choose 

to opt out of the anesthesia. Understanding is the condition according to which the 

agent must have a sufficient grasp of the relevant facts and information when making 

a decision or taking action.  Imagine the same patient as before filling out a medical 

form preparing her for her surgery but this time her doctor chooses to exclude crucial 

details about the surgery from her. Even though the patient agrees to the surgery, she 

is largely unaware of what the surgery entails due to the doctor’s omissions. She does 

not act autonomously then when she agrees to the procedure for she does not have all 

the relevant information needed to make an autonomous choice.  The final condition 

of autonomous action is that a person must be free of controlling influences (either 

external or internal) that rob the person of self-directedness. While not all influences 
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exerted on another person are controlling, the type of external controls that undermine 

autonomy include coercion, manipulation and threats of harm. Autonomy undermining 

internal controls include mental states such as addiction or some forms of mental 

illness that impede a person’s decision-making capabilities.  

Beauchamp and Childress point out that while understanding and being free of 

controlling influences admit of degrees, intentionally does not -- actions either are or 

are not intentional.7 This raises the question: what is the degree with which a person 

must have sufficient understanding or be free of controlling influences in order to 

make an autonomous choice? For example, does making an autonomous choice about 

surgery require that a patient understand every single complex detail about the 

procedure? The same can be said for being free of controlling influences: how much 

influence can a physician have over a patient before that influence begins to 

undermine the patient’s autonomy?  Beauchamp and Childress address this concern 

writing,  

“The lines between adequate and inadequate degrees of understanding and 

degrees of control must be determined in light of specific objectives of 

decision making…  The line between what is substantial and what is 

insubstantial may appear arbitrary. However, thresholds marking substantially 

autonomous decisions can be carefully fixed in light of specific objectives… 

Patients and research subjects can achieve substantial autonomy in their 

decisions, just as substantially autonomous choice occurs in other areas of life 

such as choice of diet. The appropriate criteria for substantial autonomy are 

best addressed in a particular context.”8 

 
7 Rebecca L. Walker, Medical Ethics Needs a New View of Autonomy, The Journal of Medicine and 
Philosophy: A Forum for Bioethics and Philosophy of Medicine, Volume 33, Issue 6, December 2008. 
595.  
 
8 Beauchamp, T. L., & Childress, (1979) pg. 105 
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Thus, when questioning whether or not a patient has the proper degree of 

understanding or freedom from controlling influences to make an autonomous 

decision, the answer will depend largely on the context within which the decision is 

being made. Some decisions will require a higher threshold of understanding in order 

to count as autonomous, others will not. Beauchamp and Childress offer no real 

guidance with regards to how we ought to make these sorts of determinations about 

matters of degrees – they simply reiterate that each situation ought to be judged on a 

case-by-case basis.  Beauchamp and Childress’s account has garnered widespread 

support in the medical ethics literature9101112 as it has the benefit of not only explaining 

what makes a particular decision autonomous, but also it provides a practical 

foundation on which to build up a theory on how to best respect patient autonomy. 

With its emphasis on the requirements that patients not be coerced, unduly influenced, 

or be asked to make decisions with insufficient information, the Three-Condition 

account obligates health care professionals to disclose information, to probe for and 

ensure understanding and intentionality, and to foster adequate decision making.  To 

respect autonomy is to recognize the patient’s right to hold views, make choices and 

take actions based on their values and beliefs.  Respect involves recognizing the value 

and decision-making rights of competent individuals and enabling them to act 

 
 
9 Wilson, James. 2007. "Is respect for autonomy defensible?" Journal of medical ethics 33 (6):353-356 
 
10 Dive L, Newson AJ. Reconceptualizing Autonomy for Bioethics. Kennedy Inst Ethics J. 
2018;28(2):171-203.  
 
11 Jennings, Bruce. 2016. "Reconceptualizing Autonomy: A Relational Turn in Bioethics." Hastings 
Center Report 46 (3):11-16 
 
12 O'Neill, Onora. 2002. Autonomy and trust in bioethics. Cambridge: Cambridge University Press 
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autonomously, whereas disrespect for autonomy involves attitudes and actions that 

ignore, insult, demean or are inattentive to others’ rights of autonomous action.13 

 

2.   Dworkin’s Split-Level Procedural Account of Autonomy 

Another prominent theory of autonomy in the Medical Ethics literature14 is a 

broader procedural account that draws more on moral philosophical approaches to 

define autonomy. Most notably endorsed by Gerald Dworkin in his book, The Theory 

and Practice of Autonomy15, his Split-Level procedural account focuses on the 

capacity to reflectively control and identify with or oppose one’s basic desires or 

preferences through higher level desires or preferences.  While Beauchamp and 

Childress aim to explain what makes any one particular decision autonomous, 

Dworkin defines autonomy as a property of persons or agents. On the Three-Condition 

account, a decision fails to be autonomous when the decision fails to meet any of one 

of the three conditions necessary for a decision to be autonomous; on the Split-Level 

account, a person fails to be autonomous when she fails at a certain type of critical 

reflection and adjustment of her preferences and values.  

Dworkin recognizes the lack of consensus that exists around the concept of 

autonomy and argues that an ideal theory of autonomy must have the following 

qualities: logical consistency, empirical possibility and ideological neutrality.  The 

ideal theory should also explain why autonomy is considered valuable, and this answer 

must be relevant to both the moral principles and the judgements that we make about 

 
13 Beauchamp and Childress, (1979) pg. 105 
 
14 Jennings, (2016) p. 12 
 
15 Dworkin, Gerald (1988). The Theory and Practice of Autonomy (Cambridge Studies in Philosophy). 
Cambridge: Cambridge University Press. 
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autonomy.16 With these qualities in mind Dworkin presents the following definition of 

autonomy:  

 

“Autonomy is conceived of as a second-order capacity of persons to reflect 

critically upon their first-order preferences, desires, wishes, and so forth and 

the capacity to accept or attempt to change these in light of higher-order 

preferences and values. By exercising such a capacity, persons define their 

nature, give meaning and coherence to their lives, and take responsibility for 

the kind of person they are.”17 

 

Dworkin’s theory of autonomy makes a distinction between first-order desires 

and second-order desires with the general idea being that in order to be autonomous 

one must have the proper relationship between one’s first and second order 

desires/preferences. For example, imagine a smoker who wants to quit smoking: they 

have the desire to want a cigarette, but they do not want to want to have the cigarette.  

Action from a first-order desire that is not endorsed by a second-order volition is not 

autonomous on Dworkin’s view and so the smoker fails to act autonomously when, 

out of weakness of will she chooses to smoke a cigarette.18 According to the Split-

Level theory, the autonomous person must have the capacity to reflectively accept, 

identify with, or repudiate a lower order desire. It is this capacity to accept or reject 

first-order preferences that constitutes autonomy -- no person is autonomous without 

 
16 Dworkin, (1988) p. 24 
 
17 Dworkin, (1988) p. 20  
 
18 Which does not commit Dworkin to the idea that the person is not an autonomous person, just that in 
that moment she fails to act autonomously.  
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it.19  There are people who lack second-order desires altogether, and these people lack 

autonomy by default on Dworkin’s view as they are unable to properly identify their 

second-order desires with their first order-desires. The benefit of defining autonomy 

through one’s capacity for properly linking one’s first and second order desires 

together is that it does not involve meeting any strict requirements of rationality: 

endorsing one’s first-order desires at a second-order level can be a non-rational 

process. Proponents of Split-Level theories admit that second-order identification 

might be achieved even when the person in question did not consciously attend to the 

matter but would endorse his or her first order desires if he or she had attended to 

them.  

The biggest objection to defining autonomy through first and second-order 

desires/preferences are cases of manipulation. If a person is manipulated into wanting 

to want something, then it would meet this outlined criterion for autonomous decision 

(that one’s first and second order desires match accordingly) but due to the 

manipulation it would seem as though the person does not act autonomously. Imagine 

a smoker who is attempting to quit smoking: despite having a first-order desire to 

smoke, she has a second-order desire to not want to want to smoke. Now imagine this 

ex-smoker becomes the subject of an ad campaign where a tobacco company creates a 

new form of aggressive subliminal advertising that could manipulate the ex-smoker’s 

second order desires in a way to make her want to want to smoke.  On a Frankfurtian 

understanding, this ex-smoker would be acting autonomously when she chooses to 

smoke so long as she wants to want to begin smoking again.  But given that her 

second-order desire is manipulated greatly by an external influence, there’s an 

important sense in which she does not act autonomously.  

 
19 Dworkin, (1988)  
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To account for manipulation cases, Dworkin adds a second condition to his 

theory which constrains the way identification with first-order desires can take place 

in order to still count as autonomous. For Dworkin, autonomy can be achieved when a 

person’s second-order desires identify with her first-order desires but also if the 

process was affected by autonomy-undermining influences, then the identification is 

not counted as conferring autonomy. Thus, there has to be a certain level of procedural 

independence in order to confer autonomy.20  A person pressured into a decision does 

not act autonomously, even if she wants to want to do something for there was undue 

influence that violated the procedural independence condition that Dworkin endorses. 

Dworkin disagrees with the Frankfurt notion of mere identification, for in the 

manipulation like cases, it is not identification that is interfered with (for the second-

order desires do identify with the first-order desires) but rather it is the capacity to 

reflect on the desires and values in question, which suggests that autonomy consists in 

more than just identification.21 

According to both the Three-Condition and Split-Level accounts, what it means 

to respect patient autonomy is made clearer by first defining what it means for a 

particular choice, action or person to be autonomous, with the underlying idea being 

that autonomous choices are worthy of a respect that non-autonomous choices are not 

and that people who are capable of making autonomous choices are worthy of a 

 
20 Dworkin, (1988) p. 34 
 
21 Agnieszka Jaworska21 objects to Dworkin’s Split-Level theory arguing that choosing contrary to one’s 
stable or accepted values need not constitute an abandonment of autonomy, even when a choice 
contradicts the person’s own professed, fixed set of values.21 She gives an example of a patient who 
requests a highly invasive treatment at the end of her life that goes against her previous judgement 
about her own best interests because she has changed the way in which she would like to end her life. 
She now cares more about living a little bit longer than she thought she would have. Jaworska points 
out how, despite the patient’s long-standing view that she would reject invasive treatment towards the 
end of her life, she now accepts it, and this should not be considered to be a violation of one’s ability to 
make autonomous choices despite the lack of a certain level of reflective identification that the split-
level theories take to be necessary for autonomous choice.   
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certain type of respect that people who lack this capacity are not. The problem is that 

neither of these two accounts offer a concrete explanation as to what makes autonomy 

valuable: neither view gives any compelling reason as to why a patient’s decision, if 

rendered autonomous, ought to be respected and as a result both accounts fail to 

provide a strong enough moral imperative to respect patient autonomy (particularly 

when in conflict with other moral considerations and values).22 Thus, instead of 

focusing on determining what makes any one particular choice or person autonomous, 

the medical ethics literature should instead focus on defining the value of autonomy so 

that philosophers, health care professionals, and policy makers are better equipped to 

properly weigh the value of autonomy against other rights and interests in medical 

decision-making contexts.   

In the next section I will explore Joseph Raz’s theory of autonomy that focuses 

more generally on one’s ability to be the ‘author’ of one’s own life and the value that 

comes with this self-authorship and I will argue that by incorporating a Razian 

conception of the value of autonomy into the Medical Ethical literature and clinical 

practice, we will be able to respond with more clarity to issues regarding autonomy in 

Medical Ethics including understanding both the moral and legal authority of advance 

directives and addressing some of the ethical dilemmas that come with their use.  

 

 

B.   Raz and Self-Authorship 

Joseph Raz in his famous work, The Morality of Freedom23, presents a theory 

of autonomy that relies on a notion of self-authorship and the value that comes from 

 
22 Rebecca L. Walker, Medical Ethics Needs a New View of Autonomy, The Journal of Medicine and 
Philosophy: A Forum for Bioethics and Philosophy of Medicine, Volume 33, Issue 6, December 2008. 
595.  
 
23 Raz, Joseph (1986). The Morality of Freedom. Oxford University Press. 
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possessing it. According to Raz, the ruling idea behind the ideal of personal autonomy 

is that of self-authorship -- that the autonomous person is one who is, at least partially, 

author of his or her own life.  Raz connects the value of personal autonomy with that 

of well-being, arguing that personal well-being is partly determined by success in 

willingly endorsed pursuits and that free choice of goals and relations is an essential 

ingredient of individual well-being. The ideal of personal autonomy as self-authorship 

is defined in part by people controlling, at least to some degree, their own destiny, 

fashioning it through successive decisions throughout their lives. The autonomous life 

is distinguished not by what there is in it but by how it came to be. It is discerned by 

what it might have been and by why it is not other than what it is. Raz’s view extends 

the requirements of autonomy beyond the minimum condition of self-fulfillment 

through independent choice. His view sets stricter criteria for achieving autonomy by 

demanding certain qualities in the available options.  

While self-authorship is the autonomous shaping of one’s own life, there are 

limits to our ability to possess it. Due to these limits, Raz outlines three conditions that 

one must meet in order to possess self-authorship: appropriate mental abilities, an 

adequate range of options and independence. With regards to the first condition, if a 

person is to be the author of her own life, then she must have the necessary mental 

abilities to form intentions of a sufficiently complex kind and plan their execution. 

This includes a minimum level of rationality, the ability to comprehend the means 

required to realize her goals and the mental faculties necessary to plan actions. For a 

person to enjoy an autonomous life, he must actually use these faculties to choose 

what life to have. To be autonomous, a person must not only be given a choice, but 

she must be given an adequate range of choices. One’s ability to shape one’s own life 
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is largely dependent on the materials and resources one possesses.  There are, for 

example, several instances when our materials and resources are limited in a way that 

does not allow us to lead the life we desire. A person whose every decision is 

extracted from him by coercion is not an autonomous person. Nor is a person 

autonomous if he is paralyzed and therefore cannot take advantage of the options 

which are offered to him. Raz gives two examples to illustrate the importance of an 

adequacy of options.24 In one example, Raz describes a man who has fallen down a pit 

and remains there for the rest of his life. There is just enough food to keep the man 

alive, but besides eating there is not much else he can do. He cannot escape and he can 

barely move. His choices are confined to whether to eat nor or a little later, whether to 

sleep now or a little later.  The second example Raz presents is an example of a 

woman living on a desert island who is hounded by a wild animal. Her options in this 

situation are so severely diminished by her having to carefully plan around the wild 

animal. Everything that she does ties in to her attempting to survive on the island and 

in order to do so she must constantly shape her life according to the movement and 

behavior of the wild animal.   

Neither the man in the pit or the hounded woman possess an autonomous life, 

for even though they both have choices, neither has an adequate range of options to 

choose from. The man in the pit only has trivial options to choose from: his options 

are all short term and negligible in their significance and effects. The woman’s choices 

are potentially horrendous in their consequences: if she makes the wrong choice she 

will die. Even when we do not choose to exercise this ability to plan for our future, 

merely having the ability to pursue the projects that we value is what matters when it 

comes to possessing autonomy.  

 
24 Raz, (1986) p. 372 
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 As Raz explains, the criteria of the adequacy of the options available to a 

person must meet several distinct concerns. The options should include options with 

long term pervasive consequences as well as short term options of little consequence, 

and a fair spread in between. We should be able both to choose long term 

commitments or projects and to develop lasting relationships and be able to develop 

and pursue them by means which we choose from time to time. It is intolerable that we 

should have no influence over the choice of our occupation or of our friends. But it is 

equally unacceptable that we should not be able to decide on trivia such as when to 

wash or when to comb our hair. This aspect of the requirement of adequate choice is 

necessary to make sure that our control extends to all aspects of our lives. This is 

required by the basic idea of being the author of one’s life. It’s important here to note 

that people control their lives not by deciding once and for all what to do for the rest 

of their lives. People make successive decisions, with the later ones sometimes 

reversing earlier decisions, sometimes further implementing them, and often dealing 

with matters unaffected by the earlier decisions.  Variety also matters when it comes to 

the variety of options available: the autonomous person must have options which will 

enable him to develop all of his abilities, as well as to concentrate on some of 

them.  The hounded woman for example does have an adequate variety of choices. 

She has medium and long-term options that are all dominated by her one 

overpowering need and desire to escape being eaten by the wild animal. But even so 

she does not fully meet the conditions for autonomy for she cannot avoid using all of 

her faculties. She does not have the choice to not develop certain traits because a 

choice between survival and death is no choice from Raz’s perspective. An adequate 

range of options must therefore meet an additional separate condition. For most of the 

time, the choice should not be dominated by the need to protect the life one has. A 

choice is dominated by that need if all options except one will make the continuation 
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of the life one has rather unlikely.  When our lives are in danger (for instance when we 

are starving or when we are sick) all that matters to us is how to satisfy our basic 

needs for the avoidance of pain and suffering.  

 This leads to the third condition of self-authorship: independence. Coercion 

often diminishes a person’s options by reducing the coerced person’s options below 

adequacy. There are, however, several other ways in which coercion can undermine 

autonomy. One may be coerced not to pursue one option while being left with plenty 

of other options to choose from. Loss of options through coercion is deemed to be a 

greater loss of autonomy than s similar loss brought about by other means. That is why 

slaves are thought to lack autonomy even if they enjoy a range of options, which, were 

they free, would have been deemed sufficient. Manipulation, unlike coercion does not 

interfere with a person’s options. Instead, it perverts the way that person reaches 

decisions, forms preferences or adopts goals. Coercion and manipulation draw our 

attention to a separate dimension of the conditions of personal autonomy: 

independence. It cannot be reduced to any of the others. Coercion and manipulation 

subject the will of one person to that of another. The invasions of autonomy which 

they mark are not due only to their consequences. They violate autonomy because of 

the kind of treatment of others that they are. Coercion and manipulation undermine 

autonomy because they interfere with this decision-making process.  

 

C.   Self-Authorship and The Integrity View of Autonomy  

 By adopting a Razian view of autonomy as self-authorship, we now have a 

clearer notion of the value of autonomy that can provide a foundation with which to 

build a coherent and practical theory of how-to best respect patient autonomy.  Ronald 

Dworkin in his book, Life’s Dominion: An Argument about Abortion, Euthanasia and 



 

18 

Individual Freedom25, looks to do just that: provide a theory on how to best respect 

patient autonomy and do so in a way that can be applied to several real-life dilemmas 

within the medical ethics world.  While a majority of his book explores issues 

concerning abortion, euthanasia and suicide, for the purposes of this chapter I will 

focus primarily on how Dworkin connects the value of self-authorship and autonomy 

with issues concerning medical decision making and end-of-life care for incompetent 

patients.  

It is commonly agreed upon26 that, out of a respect for personal autonomy, 

adult citizens have a right to make important decisions defining their own lives for 

themselves even when we believe them to be making a mistake. For example, people 

are allowed to make poor investments, to smoke in private, to eat unhealthy food and 

to refuse lifesaving medical procedures out of personal preference.27  Dworkin 

however poses the question: why do these same rights and protections not apply 

equally to those who are mentally incompetent?  To answer this question Dworkin 

claims we must first better understand what makes autonomy valuable. This is where 

he introduces and endorses what he will refer to as the Integrity View of autonomy, a 

theory that emphasizes the integrity, rather than the overall welfare of the choosing 

agent.  To value integrity on this view is to value a certain type of authenticity when it 

comes to the way in which people make decisions and whether a person’s decisions 

 
25 Dworkin, Ronald. Life's Dominion: an Argument about Abortion, Euthanasia, and Individual 
Freedom. New York: Knopf, 1993. 
 
26 As will be seen in later sections where I explore the connection between personal autonomy and the 
common law right to self-determination and the constitutional right to privacy, American law generally 
recognizes and protects a competent person’s ability to control, at least to some degree, his or her own 
destiny, fashioning it through successive decisions throughout their lives.   
 
27 Dworkin, (1993) pg. 222 
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are relevantly authentic or not will depend on the person in question’s ability to make 

decisions that properly align with his or her underlying goals, character and values.28  

Similar to Raz’s conception of autonomy, Dworkin’s Integrity View revolves 

around the importance of self-authorship.29 On the Integrity View, the value of 

autonomy derives from ‘the capacity it protects: the capacity to express one’s own 

character -- values, commitments, convictions and interests -- in the life one leads.’30 

Respect for autonomy thus makes self-authorship possible, for it allows each of us to 

be “responsible for shaping our lives according to our own coherent or incoherent -- 

but in any case, distinctive – personalities.”31  In order to live a life of integrity, and 

thus be the author of one’s own life32, a person’s life must be distinguished by a 

certain type of consistency of commitment and conviction over time which means 

living a life that is in character and consistent with the projects and values that 

constitute one’s identity given the importance that we attach to them.   

Given how he conceptualizes the value of autonomy, Dworkin claims that 

whether incompetent patients have a right to autonomy33 will turn on the degree of 

their capacity to lead a life of integrity in this sense. Dworkin elaborates, writing,  

 
28 Olick, Robert S. Taking Advance Directives Seriously: Prospective Autonomy and Decisions Near the 
End of Life. Washington, D.C: Georgetown University Press, 2001. Print. 
 
29 It’s important to note that while Dworkin rarely explicitly uses the term 'self-authorship’, he describes 
the value of autonomy in a way similar to Raz. In other words, Raz relies on the metaphor of an author 
to help others understand the same ideas that Dworkin is endorsing through his talk of ‘shaping’, 
‘expressing’, ‘being in charge of’ and ‘determining’ one’s life through his or her decisions, values 
preferences, goals and interests.  
 
30 Dworkin, (1993) pg. 224 
 
31 Dworkin, (1993) pg. 224 
 
32 Given the parallels between the way in which I understand what it means to ‘live a life of integrity’ 
and what it means to be the ‘author of one’s own life’ I will use the phrases interchangeably throughout 
this paper.  
 
33 Dworkin routinely refers to a ‘right to autonomy’ but what he means here is not an explicitly legal 
right but a moral right, one that creates an obligation for others to respect. So when he claims that 
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“When a mildly demented person’s choices are reasonably stable, 

reasonably continuous with the general character of his prior life…  he can be 

seen as still in charge of his life, and he has a right to autonomy for that reason. 

But if his choices and demands, no matter how firmly expressed, 

systematically or randomly contradict one another, reflecting no coherent sense 

of self and no discernible even short term aims, then he has presumably lost the 

capacity that it is the point of autonomy to protect.  Recognizing a continuing 

right to autonomy for him would be pointless.”34 

For Dworkin, the value of autonomy is tied directly to one’s ability to shape 

one’s life according to his or her own unique set of goals, values and interests -- or in 

other words -- the ability to be the author of one’s own life. When a person lacks this 

capacity for self-authorship, and fails to lead a life of integrity, so too do they lack the 

need to have their autonomy respected.   

One analogy to help illustrate this point is to think of children: young children 

are incapable of making autonomous decisions and lack the ability to purposefully 

shape their lives in meaningful ways, and so respecting their autonomy is pointless 

according to Dworkin. When a very young child (say four years old) chooses to stay 

up all night and eat candy, we see nothing wrong with acting paternalistically and 

overriding the child’s decision by forcing her to take up healthier habits. Just like the 

child, when an incompetent adult patient has lost the capacity for self-authorship, we 

feel justified in acting paternalistically and making decisions on his or her 

behalf.  This isn’t to say that children and others who lack competency have no say 

 
competent people have a right to autonomy and incompetent people do not have a right to autonomy, 
what he means is that we have a duty to respect the competent person’s autonomy and we do not have a 
duty to respect the autonomy of the incompetent person.  It’s important to make this distinction here as I 
will later explore the legal right to autonomy.  
 
34 Dworkin, (1993) pg. 225  
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whatsoever in matters pertaining to how their lives go. Mentally incompetent adults 

and children have other rights and considerations that must be taken into account when 

deciding how to best treat and care for them. As Dworkin points out, those who are 

incompetent have a right to beneficence, which is the right that decisions be made in a 

person’s best interests.35  So for example, we are not obligated to honor the child’s 

wish to stay up and eat candy, but we do have an obligation that when we decide for 

the child, we do so in a way that takes into account the child’s best interests (such as 

the long-term benefits of eating a healthy diet or getting enough sleep). Similarly, a 

person who is deemed legally incompetent may lose the capacity for self-authorship, 

but her caretakers and legal guardians are still obligated to make decisions for her that 

are in her best interests.  On Dworkin’s view, respect for autonomy is important 

insofar as it allows a person to act out of a genuine preference or character or 

conviction or a sense of self, and when a person is incapable of doing this, there is no 

reason to respect their autonomy. As Dworkin puts it, ‘it is no kindness to allow a 

person to take decisions against his own interests in order to protect a capacity he does 

not have.’36   

In order to differentiate between competent patients whose autonomy we have 

a moral (and often times legal) duty to respect, and the incompetent patient for whom 

respect for autonomy would be pointless, the Integrity View relies heavily on notions 

of genuinity, stability, and the idea of being ‘in charge’ of one’s own life. Dworkin 

however does not go into too much detail on what these terms mean and how exactly 

we should apply them in specific situations, instead relying on an intuitive use of the 

phrases in order to understand more clear-cut cases. It would be helpful here to 

 
35 Dworkin, (1993) p. 232 
 
36 Dworkin, (1993) pg. 226  
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consider two cases that illustrate the difference between a person who lives a life of 

integrity and one who does not:  

1. Mark: A 45-year-old Jehovah’s Witness who was born into a family of 

Jehovah’s Witnesses and who was raised to believe in everything the religion 

has to offer. Mark has dedicated his life to the religion and has spent years 

studying the relevant literature and constantly questioning himself and his 

beliefs in a way that has only strengthened his religious conviction. One day he 

learns that due to an unforeseen medical complication, he needs an emergency 

blood transfusion or else he will die. Mark wants to continue to live but he also 

recognizes that his religion forbids him to get a blood transfusion and so 

wanting to stay true to his religion, he refuses the blood transfusion.  

2. Allison: A 70-year-old Jehovah’s Witness with severe dementia who was not 

born into a family of Jehovah Witnesses nor was she raised to believe in the 

religion. All her life she had denounced religion and it was only recently (right 

after her dementia diagnosis) that she had converted to become a Jehovah’s 

Witness.  Just like Mark she suddenly learns that she needs an emergency 

blood transfusion to continue to live but she refuses the blood transfusion for 

religious reasons.  

 

In Mark’s case, despite perhaps believing that it would be in his best interests 

to get the blood transfusion, Dworkin would argue that we should honor Mark’s 

decision to refuse the medical procedure out of a respect for his autonomy.  We 

respect Mark’s autonomy precisely because he is exercising his ability to be the author 

of his own life: he is actively shaping his life based on a coherent and distinctive sense 

of self. His decision is reasonably continuous with the general character of his life 

(someone who is devoted to being a Jehovah’s Witness) and there is no reason to 
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believe that Mark is making a hasty or misinformed decision given how much he 

currently values his religion and how much he has valued his religion throughout his 

life. Unlike Mark, we do not have enough evidence to believe that Allison is capable 

of self-authorship. Her decision seems to reflect no coherent sense of self given that it 

appears contradictory to the general character of her life as someone who has spent a 

majority of her life rejecting religion. She only recently converted to being a 

Jehovah’s Witness after being diagnosed with late-stage dementia which suggests that 

her decision is not one necessarily motivated by genuine preferences, values or goals, 

(if by genuine Dworkin wants to suggest goals that actually reflect what a person 

desires). Dworkin would argue then that we do not need to honor Allison’s decision to 

refuse the blood transfusion out of a respect for autonomy, for we have reasonable 

evidence to suggest that she lacks the capacity for self-authorship. This is not to say 

however that we should ignore her wishes altogether. We can still take into account 

the fact that Allison does not want the blood transfusion, it’s just that giving her the 

blood transfusion would not be a violation of her autonomy. Allison’s case is a good 

example of how, despite not having a right to autonomy, there are other rights, such as 

her right to beneficence, that dictate what we are obligated to do in this situation. If 

her health care team determines that it would be in Allison’s best interests to live, then 

this serves as justification for administering her the blood transfusion, even if she 

actively expresses her desire not to receive one. In some situations, doing what’s in an 

incompetent person’s best interests might align with doing whatever it is the person 

actively wants to do, but it’s important to note in situations like these that we should 

honor her decision not out of a respect for autonomy, but because we believe we are 

obligated to do whatever it is that is in her best interests given her right to 

beneficence.  
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While cases like Mark and Allison’s provide a more intuitive illustration of the 

Integrity View’s distinction between someone who possess the capacity for self-

authorship and someone who lacks it and why we should respect the autonomy of one 

and not the other, there are several situations in which this distinction is harder to 

navigate.  Imagine if Allison hadn’t developed dementia but every other detail of her 

story remained the same: on a whim one day she just decided to become a Jehovah’s 

Witness and shortly thereafter she refused the blood transfusion citing religious 

reasons.  Dworkin could argue that there may still be reason to believe that there is 

some sort of autonomy undermining influence that is inhibiting Allison’s ability to act 

in a way that is consistent with her genuine preferences, values and goals but either 

way this case illustrates how often there is a limit to what we can know in terms of 

what factors guide and influence a patient’s decisions.   

We can also re-imagine Mark’s case where every detail is the same except in 

the end, he chooses to get the blood transfusion. He is fully aware of the religious 

consequences of making such a decision, but he simply says that he doesn’t care and 

opts to have the procedure. Here it would seem as though Mark’s decision is 

inconsistent with the general character of his life, but it still seems possible that he is 

exercising his ability to be the author of his own life and leading a life of integrity in a 

way that should be honored out of a respect for autonomy. Dworkin elaborates on this 

worry explaining how the Integrity View doesn’t assume that normally competent 

people have consistent values or that they always make consistent decisions or that 

they always lead a structured reflective life. As a matter of fact, competent people 

often make decisions that as Dworkin puts it, “reflect weakness, indecision, caprice or 

plain irrationality.’37 However, leading a life of integrity does not necessitate rigidly 

 
37Dworkin, Ronald. “Autonomy and the Demented Self.” The Milbank Quarterly, vol. 64, 1986, p. 10 
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adhering to the same value always or attributing the same value and preference in 

every single project of a person’s life: people can change their minds, values, goals 

preferences and character without sacrificing integrity.  

Autonomy ultimately protects and encourages the capacity for self-authorship, 

but this value is realized only when the life in question displays, as Dworkin refers to 

it, an overall integrity and authenticity.38 Thus, while Dworkin’s discussion on 

coherency and genuinity can help in several cases when determining how to best 

respect patient autonomy, there are hard cases in which we are unable to say with any 

confidence whether a particular patient is competent in the sense that they possess the 

capacity to see and evaluate particular decisions in the structured context of an overall 

life organized around a coherent conception of character and conviction.  Even with 

Dworkin’s above stipulation that the Integrity View does allow for competent people 

to make inconsistent choices, the problem still remains that it can at times be difficult 

to identify when a life displays, as Dworkin puts it, overall integrity and authenticity. 

Despite this pushback, the Integrity View of autonomy is appealing in that, unlike both 

the more abstract three-condition and split-level theories of autonomy that were 

discussed in previous sections, the Integrity View provides concrete answers to the 

following questions: what makes autonomy valuable and worth respecting?  Why 

should we respect the autonomy of competent patients and why do we not extend this 

same level of respect to incompetent patients? By answering these questions Dworkin 

provides a framework with which we can use to address more practical dilemmas 

regarding a respect for patient autonomy within the medical ethics world.  

 
38 Olick expands on this idea writing, “A person of integrity is consistently guided by a personal 
compass lodged at the center of the person’s interest network… the compass may adjust direction, but it 
remains centered. Integrity is an ideal. It is an aspiration and model of an autonomous life. It would 
have little practical meaning, however, if rigid consistency of values and choices were a necessary 
condition for the ascription of integrity.” Olick, p. 52 
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One issue in particular is this question of how far should respect for patient 

autonomy extend? We recognize that a respect for autonomy dictates that we allow the 

competent adult to smoke or refuse medical treatment despite these decisions perhaps 

not being in the person’s overall best interests, but what are the moral and legal limits 

of respect for autonomy? Does respect for autonomy entail an obligation to respect 

future-oriented decisions? In the next section I will explore how the Integrity View 

argues that we do have a duty to respect future-oriented decisions, and I will show 

how this has led to the prioritization of the use of advance directives in cases involving 

medical decision making for incompetent patients. 

 

D.   Precedent Autonomy and Incompetency 

So far, Dworkin’s discussion on autonomy has focused mainly on issues 

concerning the incompetent patient’s ‘contemporary’ autonomy -- cases in which we 

are presented with the incompetent person as she is now and what type of decisions 

she can make in her current state. However, we have yet to consider cases in which we 

consider the precedent autonomy of the person she was before incompetency. 

Precedent autonomy, or (as it will sometimes be referred to) future-oriented autonomy 

or prospective autonomy39, involves having a view or making a decision now toward 

what will happen in the distant future. An essential feature of precedent autonomy in 

the context of medical decision making is that choices about care are intended to take 

effect when one is no longer able to decide for oneself.  Autonomy as self-authorship 

highlights an important connection between the idea of being in charge of one’s own 

life and a widely felt concern of being able to make decisions about one’s end of life 

 
39 Rich, B A. “Prospective autonomy and critical interests: a narrative defense of the moral authority of 
advance directives.” Cambridge quarterly of healthcare ethics: CQ: the international journal of 
healthcare ethics committees vol. 6,2 (1997): 138-47. 
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care. This concern with making decisions about one’s own life once one has lost 

decision-making capacity has led to a widespread acceptance of the use of advance 

directives in the medical, legal and philosophical communities.  

The term advance directive typically refers to a written document that either 

states a patient’s wishes and instructions for health care or gives direction and 

guidance for health care decisions on the patient’s behalf. The point of an advance 

directive is to extend one’s autonomy and ability to author one’s own life past the 

point of incompetency: it is a tool to be used to guide others in helping shape our lives 

as we want them shaped. This leads to the question: how far does respect for 

autonomy require that we enforce prior decisions about one’s treatment when 

incompetent?  On the Integrity View, respect for autonomy entails a respect for 

precedent autonomy, for there are times when exercising one’s capacity for self-

authorship requires making plans and taking actions today that are intended to bring 

about a state of affairs sometime down the road. For example, imagine Amanda, a 

competent person who signs a legal will stipulating that she wants to donate the 

remainder of her wealth to a specific charity after she dies. According to the Integrity 

View, out of a respect for autonomy, we still have a duty to honor Amanda’s wish and 

make sure her money gets donated to the charity of her choice precisely because 

autonomy is valuable insofar that it allows a person to shape her life according to her 

own unique set of values, goals, preferences and character and in this case, despite her 

death, Amanda’s life is still actively being shaped by her decisions. Thus, we respect 

Amanda’s decision for the same reason we respect the competent individual who 

refuses a medical procedure: we recognize and respect the competent person’s ability 

to be the author of his or her own life.  Each person must decide for themselves and 

according to their own beliefs and values what is at stake in the dying process and how 

it should unfold.  
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Respecting a patient like Amanda’s autonomy is relatively uncontroversial in 

that there are no real competing interests that conflict with honoring her wish to 

donate her money to charity. There are however two types of cases40 in which it is less 

clear how we are meant to respect and prioritize a person’s precedent autonomy:  

 

(1) Cases in which respect for the precedent autonomy of a competent patient 

conflicts with his or her overall best interests. 

(2) Cases in which the precedent autonomy of a competent patient conflicts 

with the patient’s current wishes.  

 

With regards to cases like (1), imagine a patient who is now incompetent, but 

who years ago, executed a living will stipulating that he not be kept alive by any sort 

of medical treatment that may be necessary for his survivial if he were to become 

permanently demented. Does autonomy now require that such provisions be respected 

by his attending health care team and legal guardians if they believe them to be against 

his current best interests? Here the Integrity View could hold a position similar to that 

which it held for Amanda: precedent autonomy must be respected in this case because 

it is essential to someone’s control of his life that he be able to dictate what will 

happen to him once he becomes incompetent, for the Integrity View is concerned with 

respecting one’s ability to shape their life as a whole even when others may feel as 

though the patient’s wishes are not in his or her best interests. One might object to this 

conclusion and argue that even if it were true that respect for autonomy dictates that 

we respect Amanda’s previously held competent wishes, there are concerns over 

whether or not the value of autonomy should take priority over a person’s best 

 
40 There are of course many cases in which the two types of cases presented here overlap. The two are 
not mutually exclusive, and cases like these will be addressed in a later section.  
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interests in this way. This worry can be split into two separate questions: how do we 

determine the best interests of someone who is incompetent and why is it that 

autonomy should take priority over a person’s best interests? For cases like (2) 

Dworkin presents the following example,  

Suppose that a Jehovah’s Witness, whose religious convictions so 

require, has signed a formal document stipulating that he is not to receive 

blood transfusions even if he, out of weakness of will, requests them when he 

will otherwise die. He wants, like Ulysees, to be tied to the mast of his faith. 

But when the moment comes, and he needs a transfusion, he pleads for it.41  

There are two views presented by Dworkin on how to handle this case of the 

pleading Jehovah's Witness. The first view, or what I will refer to as the 

Contemporary Preference View, holds that the later plea (to administer the blood 

transfusion) overrides the original decision (to refuse the blood transfusion) as the 

later plea expresses a contemporary preference. On this view, it would be permissible 

to defer to a past decision only when we have sufficient reason to believe that the 

patient still wishes for what he had previously chosen. The past decision then acts 

primarily as evidence of a present wish, and we disregard the past decision when we 

have reason to think it is not in fact good evidence of what the patient currently wants. 

On this view, we should honor the Jehovah Witness’ current plea to administer the 

blood transfusion as we have good evidence to suggest that he truly wants and values 

receiving a blood transfusion in his time of need. There is evidence to suggest that 

perhaps he does not really want the transfusion (that he signed a formal document 

refusing a blood transfusion), but this is not enough to override his change of mind in 

the moment for we respect competent people’s ability to change their minds. For the 

 
41 Dworkin, (1986) pg. 11 
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Contemporary Preference View, respect for precedent autonomy is an illusion in that 

we value past decisions only as evidence as to what a person currently prefers -- the 

patient’s past wishes are important only insofar that they provide evidence as to what 

the patient currently prefers. The second view, what I will refer to as the Autonomous 

Value View, holds that the later plea (to administer the blood transfusion) overrides the 

original decision (to refuse the blood transfusion) because the later plea counts as a 

fresh exercise of autonomy and if we were to ignore it then we would be treating the 

Jehovah’s Witness as though he has lost the ability to shape his life according to his 

own values, goals and preferences which ultimately would be a violation of his 

autonomy.  

To better understand the force of autonomy on both views, Dworkin asks us to 

consider a slight alteration to the case: imagine that ‘the same accident that made the 

blood transfusion medically necessary for the Jehovah’s Witness also deranged him 

and now, while still deranged, he demands the blood transfusion.’42  According to the 

Contemporary Preference View, we would not violate the Jehovah’s Witness’ 

autonomy by administering the blood transfusion for his contemporary wish should 

override his previously made formal document. On the Autonomous Value View, we 

would violate the Jehovah’s Witness’ autonomy by administering the blood 

transfusion for we would not view his current demand in his deranged state as a fresh 

exercise of autonomy. On this view, the Jehovah’s Witness’ former decision remains 

in force because no new decision by a person capable of autonomy has annulled it.43 

Thus, on the Contemporary Preference View, we would not violate the Jehovah’s 

Witness’ autonomy by administering the blood transfusion, but on the Autonomous 

 
42 Dworkin, (1986) pg. 12 
 
43 Shiffrin, Seana, Autonomy, Beneficence, and the Permanently Demented (2004). Ronald Dworkin 
and His Critics, 195-217, edited by Justine Burley, Blackwell Publishers, 2004, UCLA School of Law 
Research Paper No. 15-40 
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Value View we would for his decision in his deranged state is not enough to override 

his precedent autonomy. Dworkin44 endorses the Autonomous Value View’s 

interpretation of this case arguing that the Jehovah's Witness in his current state lacks 

the capacity necessary for his desires to count in reversing what he wanted when he 

was competent and as such, we should not administer the blood transfusion out of a 

respect for his precedent autonomy.  Dworkin concludes by writing, 

A competent person’s right to autonomy requires that his past 

decisions, about how he is to be treated if he becomes demented, be respected 

even if they do not represent, and even if they contradict, the desires he has 

when we respect them, provided he did not change his mind while he was still 

in charge of his own life. If we refused to accept precedent autonomy, and 

instead insisted that past decisions made when competent will not be enforced 

unless they represent the present wishes of the incomepent patient, we would 

be violating the [value] of autonomy on the Integrity View.45   

 Here Dworkin again relies heavily on notions of ‘being in charge’ of one’s 

own life in order to draw a line between who he thinks is and who isn’t deserving of a 

respect of autonomy: the Jehovah’s Witness’ former competent self who signed the 

formal document is the person whose autonomy we respect, not the deranged person 

currently making a decision. The Jehovah’s Witness’ derangement may rob him of the 

ability to be ‘in charge’ of his own life but his precedent autonomy allows him the 

ability to continue to shape his life even after he has lost decisional making 

capacity.  Along with being consistent with what Dworkin deems to be the value of 

autonomy (autonomy as integrity and self-authorship), Dworkin claims that supporting 

 
 
45 Dworkin, (1986) pg. 13 
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a genuine doctrine of precedent autonomy provides several practical benefits as well.46 

Almost any competent person who is concerned about her life as a whole will have 

concerns regarding the end of her life and how she may be treated if she were ever to 

lose the ability to make decisions for herself.  

Thus, it is important that we respect precedent autonomy under the right 

circumstances, for the point of autonomy on the Integrity View is to allow people to 

shape their lives as a whole, not just up until the point of incompetency or even death. 

Keeping with the analogy to self-authorship, it would be a serious violation of 

autonomy to ignore or deliberately override one’s precedent autonomy in such a way 

that it denies a person the ability to author a crucial chapter of a life story that is still 

being told. One possible objection to the limits of precedent autonomy is the lack of 

clarity over what constitutes a ‘whole life’. Dworkin suggests that a person’s life story 

is still being shaped even past the point of death, but how far does one's life extend? 

Questions on life and death along with concerns over the persistence of one’s personal 

identity over time and mental consistency raise serious worries over the limits of 

respect for precedent autonomy but this will be explored in more detail in a later 

section. 

A second potential objection to Dworkin’s theory of autonomy is that the 

Integrity View may lead to some very troubling consequences when dealing with 

patients who have lost decision-making capacity. Dworkin introduces the real-life case 

of an elderly woman named Margo to help illustrate these concerns.47 He begins by 

recounting the interactions between a medical student named Andrew Firlik and an 

elderly Alzheimer’s victim named Margo.  Dworkin stresses how happy Margo is 

 
46 Dworkin, (1993) p. 229  
 
47 Dworkin, (1993) p. 230 
 



 

33 

despite her incurable disease, pointing out how, at least according to Firlik, she 

appears to receive a great deal of happiness out of various activities such as finger 

painting, watching TV, and receiving visits from others. Dworkin then asks us to 

imagine a scenario where Margo, before coming down with Alzheimer’s, signed an 

advanced directive stipulating that if she ever becomes a victim of dementia, she 

wants to refuse any sort of medical treatment and be allowed to die. The problem is 

that Margo now has no recollection of her past desire to want to die and she currently 

enjoys her life to the point where she wants to continue living.  Despite Margo’s 

current wishes, Dworkin argues that, on the Integrity View, respect for autonomy may 

obligate us to stop medical treatment and allow Margo to die.  

Dworkin readily admits how unpleasant it is to deny someone who is currently 

happy the opportunity to continue living when it comes at no great cost to ourselves. 

However, Dworkin is also quick to remind us that we must examine Margo's life as a 

whole, and despite her dementia, Margo is still capable of being the author of her own 

life through the use of her advance directive which stipulates that she not be given 

medical treatment in her current state. Dworkin expands on this idea writing, “We 

cannot say that we would be showing compassion for Margo if we refused to do what 

she wanted when she was competent, because that would not be compassionate toward 

the whole person, the person who tragically became demented.”48 Similar to the 

previous example of the Jehovah’s Witness who in his deranged state wants his 

doctors to administer to him a blood transfusion, only a fresh exercise of autonomy 

could override her previous wish. But because Margo suffers from dementia, she is 

incapable of overriding her previously made competent wish and thus we should stop 

medical treatment in this situation. As was mentioned previously, there are of course 

 
48 Dworkin, (1993) p. 231 
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other considerations or rights at play that may make it the right decision to provide 

Margo with medical treatment and allow her to continue to live, but Dworkin also 

wants to say that no matter what these other considerations may be and how they may 

alter what we do for Margo, the truth of the matter is that if we do not honor Margo’s 

advance directive and refuse her medical treatment, then we would be violating her 

autonomy and her ability to be the author of her life. 

Dworkin’s Integrity View of autonomy has provided not only justification for 

the priority status of precedent autonomy and a respect for advance directives, but it 

has also provided compelling answers to the three questions I presented at the start of 

my paper:  

 

1. Why should we respect people’s ability to shape their lives according to 

their own unique set of values, interests, desires and commitments?  

2. Why does this same level of respect not apply equally to incompetent 

patients?  

3. Does respect for autonomy entail an obligation to respect future-

oriented actions and decisions such as advance directives?  

 

In the next chapter I will explore how the Integrity View of autonomy has 

become implicit in the legal and medical consensus49 and I will show how this has 

shaped what has become the default judicial approach to medical decision making for 

incompetent patients.  Once I have established this connection, I will raise what I take 

 
49 Dresser, Rebecca. “Dworkin on Dementia: Elegant Theory, Questionable Policy.” The Hastings Center 
Report, vol. 25, no. 6, 1995, pp. 32–38. 
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to be serious philosophical objections to both the default judicial approach and the 

Integrity View of autonomy’s handling of cases involving incompetent patients.  
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CHAPTER 2 

THE MORAL AND LEGAL AUTHORITY OF PRECEDENT AUTONOMY 

 

A.   Introduction  

As was discussed in the previous chapter, there are several circumstances in which 

a person may lose the ability to make decisions that shape her life according to her 

own personal values or preferences. Given this concern, Ronald Dworkin argues that a 

respect for autonomy ought to include a respect for one’s precedent autonomy, for 

autonomy is valuable insofar as it allows people to shape their lives as a whole, and 

respecting precedent autonomy allows people to continue to control their lives past the 

point of incompetency.   

In previous sections I presented the idea of autonomy as self-authorship and 

explained how this concept provides a framework on how to best respect patient 

autonomy when it comes to medical decision making for incompetent patients. In this 

section, I will present a history of the general consensus regarding medical decision 

making as it has developed in law and public policy and I will argue that, despite 

adopting a conception of autonomy similar to that of autonomy as self-authorship, the 

current default judicial approach is too vague and inconsistent in its determination of 

the moral and legal authority of one’s precedent autonomy, which has ultimately led to 

a failure of the courts to properly respect the overall interests of incompetent patients.   

I begin by examining the connection between respect for autonomy and the 

common law right to self-determination and the consitutional right to privacy. I will 

explore how these two rights have traditionally been interpreted to protect competent 

people’s ability to shape their lives according to their own preferences and I will 

question whether this same protection applies to one’s precedent autonomy.  From 

there I will explain how, in an attempt to extend these same rights and protections to 
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incompetent patients, courts have adopted what Rebecca Dresser refers to as the Past 

Preferences Principle50, which is a contemporary legal trend that prioritizes the 

treatment preferences that incompetent patients expressed when they were competent.  

I will then argue that, by fitting incompetent patients into a model of competent 

decision-makers, the Past Preferences Principle fails to protect the interests, 

preferences and overall well-being of incompetent patients because it incorrectly 

assumes that respect for autonomy entails an obligation to prioritize future-oriented 

actions and decisions (one’s precedent autonomy) over other moral and legal 

considerations. Given what’s typically at stake when it comes to medical decision 

making for both competent and incompetent patients, it is important that these worries 

are addressed in order to assure that philosophers, legal theorists and health care 

professionals are properly respecting and caring for those who have lost decision-

making capacity.  

 

B.   Autonomy, Self Determination and Privacy  

While the US Constitution does not explicitly address a ‘right to personal 

autonomy’, various courts have interpreted the Constitution to protect competent 

individuals from unwarranted interference in their personal lives and permit them to 

make choices that align with their values and goals, specifically in the areas of 

marriage, procreation, abortion, and medical treatment.51  So even though there is no 

explicit legal right to autonomy, there are certain autonomy-based rights that are 

motivated by a general respect and valuing of personal autonomy.52 The country’s 

 
50 Dresser, R. (1986). Life, death, and incompetent patients: Conceptual infirmities and hidden values in 
the law. Arizona Law Review, 28(3), pg. 374. 
 
51 Ibid. at 375. 
52 Cantor, Norman L. Advance Directives and the Pursuit of Death with Dignity. Indiana: Indiana 
University Press. (1993), pg. 15. 
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legal commitment to protecting individual’s ability to make certain types of medical 

decisions for themselves begins with the case of Karen Ann Quinlan53.  

On September 10, 1975, Joseph and Julia Quinlan began legal proceedings in a 

New Jersey Courthouse seeking permission to direct removal of the respirator that was 

sustaining the life of their 21-year-old daughter Karen Ann Quinlan, who was in a 

persistent vegetative state (PVS) after suffering cardiac arrest and falling into a 

coma.54 The Quinlans requested that Karen’s respirator be removed and that she be 

allowed to die, arguing that Karen was being kept alive past the point at which she 

would have wanted to live. Karen’s doctors however refused to accept the Quinlans’ 

request and so the Quinlans petitioned to have Karen’s father appointed as his 

daughter’s legal guardian with the express power of authorizing the discontinuance of 

all extraordinary means of sustaining the vital processes of his daughter.55 The petition 

was opposed by her health care team, which included both her attending physician and 

a court appointed legal guardian assigned to represent Karen’s best interests, with their 

argument being that not only is there no consitutional right to die, but also that 

removing the respirator would be an unjustified act of euthanasia.56  After hearing 

both arguments, the trial court judge denied the Quinlans’ request and adopted the 

positions presented by the health care professionals and the state.  

 
 

53 In re Quinlan, 70 N.J. 10, 355 A.2d 647, cert. denied sub nom. Garger v. New Jersey, 429 U.S. 922 
(1976). 
 
54 Olick, Robert S. Taking Advance Directives Seriously: Prospective Autonomy and Decisions Near the 
End of Life. Washington, D.C: Georgetown University Press, (2001), pg. 2. 
 
55 Ibid. at pg. 4. 
 
56 Filene, Peter G.  In the arms of others: a cultural history of the right-to-die in America / Peter G. 
Filene I.R. Dee Chicago 1998. 
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The Quinlans then filed for an appeal to the New Jersey Supreme Court. The 

New Jersey Supreme Court held that Karen Quinlan had the right to refuse the 

respirator and appointed her father as the legal guardian with authority to exercise this 

right on his daughter’s behalf. The New Jersey Supreme Court determined that, under 

federal and state constitutions, a patient has a fundamental constitutional right to 

refuse life-sustaining treatment grounded in the right to privacy (which encompasses a 

right of self-determination which refers to the individual’s right to control her own 

body).57  Motivated by the U.S. Supreme court’s decisions in the area of procreation, 

the Quinlan court held that, “this right to privacy is broad enough to encompass a 

patient’s decision to decline medical treatment under certain circumstances.”58  The 

New Jersey Supreme Court agreed that the state had compelling reasons to keep Karen 

alive, but the Court also recognized that Karen’s right to privacy should take 

precedence in this situation.  

Another important takeaway from the Quinlan decision was that the court 

determined that Karen’s right to privacy survived incompetency, for despite losing 

decision-making capacity, Karen’s right to privacy could still be exercised by another 

person on her behalf. The court expanded on this idea writing, 

“If a decision to forego life sustaining treatment is a valuable incident of 

Karen’s right of privacy, as we believe it to be, then it should not be discarded 

solely on the basis that her condition prevents her conscious exercise of the choice. 

The only practical way to prevent the destruction of the right is to permit the 

guardian and family of Karen to render their best judgment, subject to the 

 
57 Gary Underwood Scharff, In re Quinlan Revisited: The Judicial Role in Protecting the Privacy Right 
of Dying Incompetents, 15 Hastings Const. L.Q. (1988) pg. 482 
 
58 Quinlan, 70 N.J. 10 at 41-42. 
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qualifications hereinafter stated, as to whether she would exercise it in these 

circumstances.”59 

 The Quinlan decision thus established that incompetent patients who have 

become permanently unconscious still maintain a right to refuse treatment. However, 

as Karen’s situation proved, it’s not always clear which decision that can be made for 

a permanently unconscious patient best protects the patient’s rights to privacy. In an 

attempt to establish a system by which to better protect the incompetent patient’s self-

determination and privacy rights, courts began to adopt what is commonly referred to 

as the Past Preferences Principle,60 which is a legal trend that prioritizes the treatment 

preferences that incompetent patients expressed when they were competent. By 

determining the treatment decision most in tune with the incompetent patient’s former 

beliefs, values and preferences, courts held they could better preserve the incompetent 

patient’s self-determination and privacy rights as well as maintain respect for 

individual dignity and bodily integrity.61  

The two legal methods for implementing the Past Preferences Principle are 

Advanced Directives and the Substituted Judgment Standard. Advanced directives are 

expressions of a competent patient’s self-determination and privacy rights as they bear 

on future health care considerations.62 By creating an advance directive, competent 

patients describe how they would like treatment decisions to be resolved if they 

become unable to make choices in the future. Advance directives take the form of 

living wills and other written or oral instructions requesting or refusing various 

 
59 Quinlan, 70 N.J. 10 at 41. 
 
60 Dresser, (1986) pg. 374. 
 
61 Ibid. at 375. 
 
62 Ibid. at 376.  
 



 

41 

medical interventions.63  The Substituted Judgment Standard is the idea that when a 

patient does not provide any previous directives, or the patient’s previous directives 

are not sufficient to determine which treatment option should be pursued, surrogate 

decision makers should make the decision that the incompetent patient would have 

made in the same circumstances, if competent.6465 In other words, when making 

decisions for incompetent patients, the Substituted Judgement Standard directs us to 

make decisions for the patient based on what the patient would have chosen to do in 

her current situation had she not been incompetent, which is different from an advance 

directive, but similar in that the Substituted Judgement Standard relies on a person’s 

past preferences to help determine what they would have chosen if competent.    

In the end, the New Jersey Supreme Court granted Joseph Quinlan’s request to 

remove his daughter’s respirator on the basis of the following four conclusions:  

 

1. Karen’s rights to privacy and self-determination were broad enough to 

encompass her right to refuse treatment even when the decision to 

withdraw treatment went against the judgment of her attending physicians 

(who wanted to avoid possible homicide charges).  

 

2. Given that Karen Quinlan was incapable of making a choice in her 

permanently vegetative state, the court granted her father the power to 

exercise Karen’s right to refuse treatment on her behalf.  

 

 
63 Cantor, (1993) pg. 17. 
 
64 In re Spring, 405 N.E.2d 115, 119 (Mass. 1980); Superintendent of Belchertown State School v. 
Saikewicz, 370 N.E.2d 417, 431 (Mass. 1977); Delaney, supra note 22, at 592-616. 
 
65 Olick, (2001) pg. 6 
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3. Because Karen failed to create an advance directive prior to losing her 

decision-making capacity, the court employed the Substituted Judgment 

Standard and granted Karen’s family the authority to determine what 

Karen would have chosen in her current state had she not been 

unconscious. 

 

4. After finding that the Quinlans lacked sufficient evidence to determine 

what Karen would have chosen if she were still competent, the court 

allowed her family to apply the Best Interests Standard, which holds that, 

when there exists no advance directive and in the absence of sufficient 

evidence as to what the incompetent patient would have chosen if 

competent, surrogate decisionmakers are allowed to use their own 

judgement to determine what would be in the best overall interests of the 

person for whom they are deciding for.66  

 

The Quinlan decision was the first of many that began to shape a general legal 

consensus about the role of autonomy as self-authorship and the value of precedent 

autonomy in medical decision making with its most immediate impact being that life 

sustaining medical treatment was now allowed to be withheld or withdrawn from 

patients who are in a persistent vegetative state or incompetent patients who face 

imminent death from terminal illness.   

Following the Quinlan decision, there have been a number of legal cases67 that 

 
66 In the end, the Quinlans determined that it would be in Karen’s overall best interests to remove her 
from her respirator and allow her to die.   
 
67  The following cases have all in one way or another discussed the issues of non-treatment decisions 
for incompetent patients: Superintendent of Belchertown v. Saikewicz, Eichner v. Dillon, Barber v. 
Superior Court, In re Conroy, Brophy v. New England Sinai Hospital, Inc., In re Jobs and Cruzan v. 
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have reached similar conclusions with regards to the rights and protections that we 

extend to incompetent patients.  The justification for this extension is generally similar 

to what the New jersey Supreme Court found in the Quinlan decision: respect for 

incompetent patients requires granting such patients the same right to refuse treatment 

that is granted to competent patients or those who are in a permanently vegetative state 

or terminally ill. This means that an incompetent patient’s choices concerning his or 

her medical care should be respected, even if those choices go against the advice of 

health care professionals. Similarly, when an incompetent patient is unable to make a 

choice about her treatment, the courts require that the incompetent patient be viewed 

as a choosing individual and that surrogate decision makers determine the incompetent 

patient’s choice.  If possible, an incompetent patient’s prior oral or written advance 

directive is given moral authority in determining the hypothetical choice and when no 

such directive exists, courts rely on the Substituted Judgment Standard and allow the 

family or other proxy to choose as they think the patient would have chosen if 

competent.  

All of these cases and more have come to shape what Rebecca Dresser and John 

Robertson refer to as the Orthodox Judicial Approach68 to medical decision-making 

for incompetent patients, which is the strategy of adopting the Past Preferences 

Principle and relying on prior expressed wishes/interests or proxy inferred competent 

treatment preferences to determine treatment choices for incompetent patients.  The 

Orthodox Approach relies on a conception of autonomy similar to Ronald Dworkin’s 

theory of autonomy, with both arguing that respect for autonomy requires extending 

 
Director, Missouri Department of Health. While the specifics may vary, the Past Preferences Principle 
is a theme that underlies the discussion and decisions in all these cases.     
68 Dresser, R. S., & Robertson, J. A. (1989). Quality of Life and Non-Treatment Decisions for 
Incompetent Patients: A Critique of the Orthodox Approach. Law, Medicine and Health Care, 17(3), 
234–244. 
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people’s ability to shape their lives past the point of incompetency. On both views, in 

order to properly extend one’s ability for self-authorship, we must grant moral and 

legal authority to one’s precedent autonomy which is best represented through the use 

of advance directives and the Substituted Judgment Standard. In the next section, I 

will present several objections to both the Orthodox Judicial Approach and Dworkin’s 

Integrity View that challenge the idea that respect for autonomy entails an obligation to 

respect future-oriented preferences and I will raise serious concerns over granting 

moral authority to one’s precedent autonomy when it comes to medical decision 

making for incompetent patients.  Given these concerns, I will argue that philosophers, 

legal theorists and health care professionals should reconsider the use of advance 

directives and the Substituted Judgment Standard in order to better protect the 

interests and overall well-being of both competent and incompetent patients.   I begin 

by taking a closer look at the argument in favor of granting moral authority to one’s 

precedent autonomy.  

 

C.   The Moral Authority of Precedent Autonomy  

Precedent autonomy (or future-oriented or prospective autonomy) involves having 

a view or making a decision now about what will happen in the future. Ronald 

Dworkin’s Integrity View and the Orthodox Judicial Approach recognize an important 

connection between the idea of being in charge of one’s own life and a widely felt 

concern of being able to make decisions about one’s end-of-life care. Both views hold 

that, ultimately, respect for autonomy entails a respect for precedent autonomy, for 

living an autonomous life (or one of privacy and self-determination) often requires 

making plans and taking actions today that are intended to bring about a state of affairs 

sometime down the road.  

But how far does respect for autonomy require that we enforce prior decisions 
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about one’s treatment when incompetent?  Both the Integrity View and the Orthodox 

Judicial Approach can be classified as variations of what John K. Davis refers to as the 

Extension View, which argues that people have the same moral authority over their 

future affairs that they have over their current affairs – it is simply extended forward.69 

For example, imagine that George, a competent person who suffers from an extremely 

rare disease, signs an advance directive stipulating that, after he dies, he wants to 

donate his body to medical research. George hopes that, by donating his body to 

science, researchers may be able to learn more about the rare disease that he suffers 

from. According to both the Integrity View and the Orthodox Judicial Approach, out of 

a respect for autonomy, we have a duty to honor George’s advance directive and make 

sure his body gets properly donated precisely because autonomy is valuable insofar 

that it allows a person to shape his life according to his own unique set of values and 

in this case, despite his death, George’s life is still actively being shaped by his 

decisions. If the researchers do use his body and do in fact learn more about the 

disease by using George’s body, then there is some sense in which George’s interest 

survives his death and is still being fulfilled.70  Thus, we ought to grant the same moral 

authority to George’s advance directive that we would grant to his choice if he were 

still alive and competent for respecting a person’s autonomy means respecting his 

ability to author his whole life, not just his life up until the point of incompetency or, 

in George’s case, death.   

Respecting George’s autonomy is relatively uncontroversial in that there are no 

competing interests of hers that conflict with honoring her preference to donate her 

 
69 Davis, John (2007). Precedent Autonomy, Advance Directives, and End-of-Life Care. In Bonnie 
Steinbock (ed.), The Oxford Handbook of Bioethics. Oxford University Press 
 
70 Joel Feinberg advocates for a theory of posthumous or ‘surviving’ interests and argues that events 
after death can continue to thwart or promote one’s interests.  
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money. There are, however, several other types of cases that arise that better illustrate 

the many difficulties that come with determining how exactly to best respect and 

prioritize a person’s precedent autonomy.  Dworkin uses a real-life case of an elderly 

woman with severe dementia to illustrate some of these concerns.71 Dworkin asks us 

to imagine a scenario where an elderly Alzheimer’s victim named Margo, before 

coming down with Alzheimer’s, signed an advanced directive stipulating that if she 

ever becomes a victim of dementia and if she were to suffer any sort of illness 

requiring medical treatment, she wants to refuse medical treatment and be allowed to 

die. The problem is that Margo now has no recollection of her past preference to die 

and she currently enjoys her life to the point where she wants to continue living. A 

medical student named Andrew Firlik, who was tasked with observing Margo’s daily 

life, described her condition claiming,  

“Despite her illness, or maybe somehow because of it, Margo is 

undeniably one of the happiest people I have known. There is something 

graceful about the degeneration her mind is undergoing, leaving her carefree, 

always cheerful. Do her problems, whatever she may perceive them to be, 

simply fail to make it to the worry centers of her brain? How does Margo 

maintain her sense of self? When a person can no longer accumulate new 

memories as the old rapidly fade, what remains? Who is Margo?72   

 

Despite Margo’s current wishes, Dworkin argues that out of a respect for 

autonomy, we are required to honor her advance directive and stop medical treatment 

 
71 Dworkin, Ronald. Life's Dominion: an Argument about Abortion, Euthanasia, and Individual 
Freedom. New York: Knopf, 1993.pg. 226 
 
72 Dresser, Rebecca. “Dworkin on Dementia: Elegant Theory, Questionable Policy.” The Hastings 
Center Report, vol. 25, no. 6, 1995, pp. 32 
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and allow Margo to die. For the only thing that could override Margo’s advance 

directive is a fresh exercise of autonomy, which, given her dementia, Margo is unable 

to do.  

For the remainder of this chapter, I will explore several objections to the way 

in which both Dworkin’s Integrity View and the Orthodox Judicial Approach argue in 

favor of granting moral authority to one’s precedent autonomy. I will refer to these 

concerns as Moral Authority Objections,73 as they all provide pushback to the view 

that one’s precedent autonomy (which is most typically represented through advance 

directives and the Substituted Judgement Standard) should take moral authority over 

other moral and legal considerations with regards to medical decision making for 

incompetent patients like Margo.    

 

D.   Moral Authority Objections  

1.   Competing Interests  

Both the Integrity View and the Orthodox Judicial Approach provide a 

philosophical and practical framework for respecting patient autonomy through the 

process of granting moral authority to one’s precedent autonomy (as represented 

through the use of advance directives and the Substituted Judgement Standard).  

However, there is a concern that both views fail to properly recognize the fact that, 

when it comes to medical decision making for incompetent patients, there are 

situations in which there is more at stake than mere autonomy. To put it another way, 

autonomy may not be the only morally relevant factor when it comes to determining 

what decisions to make for incompetent patients. Consider Margo’s case: respect for 

autonomy may require us to refuse Margo medical care if the situation were to arise 

 
73 Davis, (2007) pg. 10 
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that she needs treatment to continue to live, but Margo is currently happy, and her 

current preference is not to die and so we are left unsure of which decision to make on 

Margo’s behalf as we cannot honor both. Margo’s case illustrates a dilemma of 

competing interests which occurs when there is a conflict between the interests of the 

person who was once competent and the current interests of the now incompetent 

patient.      

Over the next few sections, I will explore this dilemma of competing interests in 

more detail, explain how Dworkin and the Orthodox Judicial Approach attempt to 

solve the dilemma and I will argue that by granting moral and legal authority to one’s 

past preferences, we are unfairly disregarding the interests of incompetent patients. In 

order to better respect and avoid potentially harming incompetent patients, I will argue 

in favor of adopting a variation of the Best Interests Standard that allows for more 

cases in which an incompetent patient’s current interests dictate what decisions should 

be made for her on her behalf.  

 

a)   Dworkin’s Theory of Interests  

Dworkin readily admits that when it comes to Margo’s situation, it is true that 

autonomy is not the only factor that should be taken into account with regards to 

determining what should be done on her behalf: the fact that it would be a violation of 

Margo’s autonomy to disregard her advance directive doesn’t mean there aren’t other 

legitimate moral or legal reasons that we might have for honoring her current 

preference to continue to live. For example, Dworkin points out that Margo, in her 

current demented state, still has a right to beneficence, which is the right to have 

decisions made in her best interests on her behalf.  This right to beneficence is not the 

right to have any one specific person assume duty of care over the incompetent 
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patient, rather it is the right that when someone does decide to take this responsibility, 

they must make choices that are in the incompetent patient’s best interests.74  

Thus, Margo has a right to autonomy which, according to Dworkin, dictates that 

we respect her ability to shape her life as a whole and we can do so by honoring her 

advance directive. However, Margo’s right to beneficence tells us that whichever 

decisions are made for her must be made with her best interests in mind, and in her 

current state it at least appears as though it would be in her best interest to receive 

medical treatment if it were needed to prevent her from dying. 75 Therefore, there 

seems to be a dilemma between Margo’s right to autonomy and Margo’s right to 

beneficence. Dworkin however is quick to point out that, despite Margo’s current 

happiness and her current desire to continue to live, it may not actually be in her 

overall best interests to continue to do so.   

In order to determine what is in fact in Margo’s overall best interests, Dworkin 

distinguishes between what he refers to as critical and experiential interests.  

Experiential interests are those things we desire because we enjoy the experience of 

doing them, things like eating a good meal, watching a good movie, or listening to a 

song we like. These sorts of interests are valuable insomuch as we find pleasure in the 

experience itself. Some people find pleasure in an experience that others find pain in, 

but this does not mean that one person is right, and the other is wrong. Nor does it 

mean that one person’s life is genuinely worse off than another because of the 

different amount of pleasure had in different experiences.  Critical interests are those 

interests that do in fact make our life better – we are better for engaging in these 

 
74 Dworkin, (1993) pg. 229  
 
75 Given what evidence we have with regards to how much Margo seems to enjoy her current life, it’s at 
least reasonable to suggest that if the situation were to arise where she would need medical treatment 
and it could easily be administered to her, it would be in her best interests to do so.  
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interests, and we are worse off if we do not engage in them.76  It is through different 

beliefs and judgments about critical interests that people are able to form beliefs about 

what makes for a good life.  Dworkin gives the example of wanting to be a good father 

to his children to help illustrate how to distinguish a critical interest from an 

experiential one: being a good father is something that Dworkin holds as important not 

because of the pleasure he may get from the experience, but because he believes it to 

be essential to having a good life. While both interests are important, Dworkin claims 

that most competent people, even those who do not actively reflect on it, aspire for 

things that in some sense will make our life better from a critical interest perspective. 

While it seems clear that Margo does still have the capacity to have experiential 

interests (she likes to paint, read and enjoys seeing people), Dworkin says that she is 

incapable of forming any new critical interests in her current incompetent state77 for 

she is incapable of viewing her life as a whole, and thus, cannot form opinions about 

her critical interests. To form new critical interests, one must be able to have some 

basic understanding of one’s self and what he or she hopes to achieve in life as a 

whole, which Dworkin thinks Margo and similarly demented patients are incapable of. 

Dworkin elaborates on this idea writing,   

“If we think of a demented person’s life in only a forward looking way, as 

the life he will lead from now on, there seems very little point in speculating about 

his critical interests, about what would make that life more or less valuable, 

because he is no longer capable of the acts or attachments that can give it value. 

 
76 Ibid., p. 216 
 
77 One important stipulation is that while Dworkin believes Margo in her current state is incapable of 
forming new critical interests, this does not mean she does not possess any critical interests at all. She 
still has the critical interests that her younger self-possessed which stated that she would not want to 
live with dementia. Despite this being a critical interest of her former competent self, Dworkin believes 
the critical interests survives and so it’s appropriate to say that Margo does still possess some critical 
interests. She is just incapable of formulating new ones or amending her previously made one.  
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Value cannot be poured into a life from the outside; it must be generated by the 

person whose life it is, and this is no longer possible for him.”78  

On Dworkin’s view, not only are demented people incapable of understanding 

what is in their critical interests, but they also cannot do anything to further these 

critical interests – they are incapable of the acts and attachments that give life value 

according to his view.  

Dworkin’s solution then is to argue that Margo’s right to autonomy and her right 

to beneficence do not actually conflict because both rights require us to refuse her 

medical treatment if needed and allow her to die. Margo’s right to autonomy demands 

that we allow her to die for she was fully competent when she made her advance 

directive and her right to beneficence demands that we do whatever is in her best 

interests, and despite the experiential interests that she currently has and the value she 

seems to obtain from her current life with dementia, it is Margo’s critical interests that 

should take priority and determine what actions are truly in her best interests overall. 

Dworkin admits that this may seem like an unsatisfactory solution, but he argues that 

it is consistent with how we think about other similar cases of respecting a person’s 

autonomy. We respect the wishes of a competent person who signs an advance 

directive that refuses medical treatment if she were to go into a permanently vegetative 

state, and so we must extend this same power to Margo and respect her ability to shape 

her life as a whole.   

This conclusion highlights a crucial feature of Dworkin’s theory of autonomy: not 

only is respect for autonomy valuable insofar that it allows people to live a life of 

integrity, but also, at least according to Dworkin, living a life of integrity is what does 

in fact makes a person’s life better. The process of forming, pursuing and ultimately 

 
78 Ibid., p. 230 
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fulfilling one’s critical interests dictates what decisions and actions are generally in a 

person’s best overall interests and this provides yet another reason to grant moral 

authority to one’s precedent autonomy in situations in which a person has lost 

decision-making capacity. Therefore, whether it’s the honoring of an advance 

directive, applying the Substituted Judgement Standard or determining what would be 

in the incompetent patient’s best overall interests, surrogate decision makers should 

always keep this notion of autonomy as self-authorship and the value that comes from 

it in mind when deciding for incompetent patients.  

 

b)   Objections to Dworkin’s View  

The first concern with Dworkin’s theory of interests is that it’s unclear whether 

people’s interests can be divided into such neatly defined categories as Dworkin 

suggests. Dworkin claims that there are only two types of interests and that they have 

a strict hierarchy in terms of importance, but it’s unclear what evidence Dworkin has 

to support this claim outside of some minor anecdotal examples such as his critical 

interest of wanting to be a good father. Philosophers such as Joel Feinberg and Tom 

Regan have presented different theories of interests7980  that do not revolve around 

such a rigid distinction between one’s critical and experiential interests and if we were 

to accept a different theory of interests, it may turn out that it is not in Margo’s best 

overall interests to honor her advance directive. Some philosophers81 have argued that 

there really are no critical interests and that all our interests can be traced back to our 

experiences.  On this view, when Dworkin claims to have the critical interest in being 

 
79 Feinberg, J. The Moral Limits of the Criminal Law Volume 1: Harm to Others.: (Oxford University 
Press, 1987). 
 
80 Regan, Tom. The Case for Animal Rights. Berkeley: University of California Press, 2004. 
 
81 Dresser, (1995) pg. 36 
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a good father, he only has this interest because he enjoys the experience of being a 

good father.  Even if being a bad father wouldn’t cause him physical pain, his interest 

in being a good father could just be a consequence of him wanting to avoid the mental 

and emotional pain of being a bad father. Others, such as Seana Shiffrin82 and 

Agnieszka Jaworska push back against Dworkin’s claim that incompetent people are 

incapable of forming any new critical interests.  In her paper, Respecting the Margins 

of Agency: Alzheimer's Patients and the Capacity to Value,83 Agnieszka Jaworska 

argues that people with dementia retain the capacity to form new critical interest 

because they retain the capacity to value.  Jaworska writes,  

“I believe that many of [Alzheimer’s] patients may still be capable of 

autonomy to a significant degree and that they may still have authority concerning 

their well-being. Yet I emphasize very different aspects of both autonomy and 

well-being from those of Dworkin, who predicates autonomy on decision making 

capacity, and for whom well-being depends centrally on promoting one's own 

design for one's life as a whole. I associate potential for autonomy primarily with 

the capacity to value, and well-being with living in accordance with one's values. 

Thus, the central question for a caretaker attempting to best respect an Alzheimer's 

patient becomes not, "Can this patient reason thoroughly and come to a rational 

decision?" or "Does he grasp what's best for his life as a whole?" but "Does this 

patient still value?"”84 

 
82 Shiffrin, Seana, Autonomy, Beneficence, and the Permanently Demented (2004). Ronald Dworkin 
and His Critics, 195-217, edited by Justine Burley, Blackwell Publishers, 2004, UCLA School of Law 
Research Paper No. 15-40 
 
83 Jaworska, Agnieszka. “Respecting the Margins of Agency: Alzheimer's Patients and the Capacity to 
Value.” Philosophy & Public Affairs, vol. 28, no. 2, 1999, pp. 105–138 
 
84 Ibid., p. 109  
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For Jaworska, the ability to form new critical interests does not depend on how 

consistent a person’s preferences are nor does it depend on one’s ability to make life 

goals based on critical interests. Instead, one can form critical interests so long as they 

retain the capacity to value, which according to her, consists in originating appropriate 

bases for one’s decisions.  

Despite these concerns, I will argue that Dworkin’s solution to Margo’s dilemma 

is unsatisfactory even if we were to accept his definitions of critical and experiential 

interests. The main objection that I want to consider involves the question of why 

should we grant priority to a person’s critical interests over her now incompetent 

experiential interests? Dworkin justifies this claim by arguing that critical interests are 

the interests that do in fact make a person’s life better, but even if this were true for 

most people, there are reasons to believe that this may not be true for incompetent 

patients. For instance, it seems reasonable to claim that a competent individual, 

someone who has the ability to develop and reflect upon various lifelong goals, values 

and preferences and who is capable of evaluating all these factors when it comes to 

determining whether her life as a whole goes well, would value her critical interests 

over passing experiential ones.  However, if Dworkin is correct that the incompetent 

patient is incapable of evaluating her life as a whole or appreciating or understanding 

her critical interests in a way similar to a competent person, then why should the now 

incompetent patient care more about these critical interests than her remaining 

experiential ones? Why should Margo, in her current incompetent state, care about the 

values and preferences of her former competent self when she no longer possesses the 

same interests, she doesn’t care if they are fulfilled nor does she even understand the 

connection she has to those former critical interests? By strictly holding incompetent 

patients to the standards of their previously (but no longer) held competent interests 

we find ourselves faced with several unpleasant scenarios where we are either forcing 
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an incompetent person to live through unpleasant or even painful experiences or 

situations where we must entirely ignore the experiential interests of a person whose 

life is filled with simple pleasures just so that her previously held critical interests may 

be fulfilled.85 

To help motivate this intuition, imagine Gloria, a 25-year-old woman who has 

recently been rendered severely incompetent due to a horrific car accident and, due to 

her severe mental incompetency, the only thing Gloria desires is to count blades of 

grass. Every morning she wakes up excited at the idea and she lives in an area where 

there will always be a healthy number of blades of grass to count. If given consistent 

medical treatment Gloria can go on to live a long life and given her only desire to 

count the blades of grass it seems safe to believe that she can lead a long and happy 

life. Now imagine that, before the car accident, Gloria had for years explicitly 

expressed the stance that no matter what happened in life she would never want to 

continue living if she were, for whatever reason, unable to pursue an intellectually 

rigorous career in philosophy. This desire was so strong that Gloria created an advance 

directive refusing medical treatment if the situation were ever to arise that she would 

need medical attention to continue to live a life where she was unable to pursue a 

career in philosophy.  Given her inability to reflect upon her previously held critical 

interests of pursuing a career in philosophy, it seems reasonable to suggest that, given 

the tremendous amount of pleasure she receives from counting the blades of grass, it is 

her experiential interests that determines how well her life is going. Given situations 

like these, where an incompetent person is only capable of understanding her current 

experiential interests, there are good reasons to take these experiential interests more 

 
85 Shiffrin, (2004) pg. 29 
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seriously and to even view them as the interests that do in fact determine how well that 

person’s life is going for them.   

Dworkin does consider this objection that experiential interests may take on 

greater significance in cases of dementia or other situations where a person is 

incapable of interacting with his or her critical interests in a relevant way, but in 

response he draws an analogy to a case of a permanently vegetative patient and argues 

that, just because the patient in the PVS is unable to think about or care if her critical 

interests are fulfilled doesn’t mean that we should ignore these critical interests.86 For 

instance, think back to the case of Amanda who signed a legal will leaving all her 

money to the charity of her choice. Instead of Amanda dying, imagine that she fell into 

a persistent vegetative state. Dworkin might claim that just because Amanda is unable 

to reflect on, engage with or even mind whether her critical interest of donating her 

money to the charity is fulfilled does not mean we don’t have good reason to fulfill her 

will anyways. While Dworkin is correct that for cases like Amanda, we do still have 

good reason to honor her critical interests even if she will never know or care if her 

interests are satisfied, there does seem to be a crucial difference between a case like 

Amanda’s and a case like Margo’s.  For Margo the issue is that Margo in her current 

incompetent state is still conscious and is still capable of formulating and acting on her 

own set of experiential interests. Thus, there is a disanalogy between Dworkin’s 

example of the patient in a persistently vegetative state and Margo, who is merely 

incompetent, which means Dworkin still has failed to provide a satisfactory reason as 

to why we should disregard the interests of the now incompetent patient in favor of her 

former critical interests.  

 
86 Dworkin, (1993) pg. 232 
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One could amend Dworkin’s theory of interests to include the conditional that if an 

incompetent person were no longer capable of recognizing, understanding, or 

appreciating her critical interests then, if possible, she should have decisions made for 

her that are based on her remaining (experiential) interests. This alteration to 

Dworkin’s theory would then provide a more satisfactory answer to cases like Margo 

or Gloria for given the disconnect between Margo and her previously made critical 

interests, there seems to be good reason to elevate the significance of her current 

experiential interests when it comes to making decisions on her behalf.   

Dworkin might push back against this proposal and argue that, even if it were true 

that beneficence dictates that we refuse Margo’s advance directive and make decisions 

based on her current experiential interests, it’s still true that respect for autonomy 

obligates us to honor her advance directive and this may be reason enough to prioritize 

her advance directive and refuse her medical treatment. Dworkin would remind us 

here that we must evaluate a person’s life as a whole and despite the fact that Margo 

and Gloria are not aware of or no longer care about their former critical interests, 

Dworkin thinks that in accordance with the value of autonomy as self-authorship, we 

must respect a person’s ability to shape their lives past the point of incompetency. 

However, this is intuitively easier to do in situations where there are no personal 

interests of ours with which our former critical interests are competing against. In the 

case of someone like Amanda, there is no competing interests of hers that challenges 

giving her money to charity. But for Margo and Gloria there is a direct conflict 

between what they once wanted and what they want now and so there must be a 

stronger reason than what Dworkin provides if we are willing to go to such great 

lengths to respect autonomy that we are willing to cause pain and suffering to 

otherwise happy incompetent patients.  
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Still Dworkin may stick to his claim and argue no matter how intuitively 

unappealing it is to deny Margo and Gloria their simple pleasures we must still respect 

their precedent autonomy over their current incompetent interests. Here it would be 

helpful if Dworkin were able to provide a more in-depth analysis of the value of 

autonomy in order to justify this claim.  There are times when it seems as though 

Dworkin is suggesting that autonomy is instrumentally valuable insofar as it is the 

avenue through which we are able to achieve a life of integrity. However, there are 

other areas where it seems as though Dworkin suggests autonomy has intrinsic value. 

Shiffrin makes note of this confusion and argues that it’s possible to interpret 

Dworkin’s view either way, though she personally takes Dworkin to imply that 

autonomy has intrinsic value writing:  

One might interpret [Dworkin’s Integrity View] as prizing autonomy 

because it allows expression of one’s character, where such robust expression over 

a lifetime ultimately promotes a person’s welfare… However, the integrity 

account, as I understand it, does not aim to identify the goal which autonomy 

serves but instead identifies what it is about autonomy that makes it intrinsically 

valuable. That is, it is in virtue of autonomy’s exercise being a way in which one’s 

character is created and expressed, that it has value and should be respected.87 

Either way, even if Dworkin were to fall back to the underlying intrinsic or 

instrumental value of autonomy, this still would not be sufficient to explain why it 

should be the case that any one person should prioritize autonomy over their best 

interests. It may be justification why some people do value autonomy in general, but it 

doesn’t help explain why people ought to care more about the intrinsic or instrumental 

value of autonomy over their current experiential interests. In other words, even if 

 
87 Shiffrin, (2004) pg. 38 
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autonomy is valuable, it’s still unclear why the incompetent patient should care more 

about this more abstract value over her current experiential interests, especially with 

regards to making medical decisions. This isn’t to say there aren’t several cases in 

which autonomy is more important than what beneficence dictates that we ought to do 

for an incompetent patient, but at the very least, it’s more complex than what 

Dworkin’s theory suggests. Instead of holding onto the view that critical interests 

matter more than experiential interests full stop, or that respect for autonomy should 

always take priority over a person’s best overall interests, we should instead develop a 

more flexible system for measuring interests against one another so that we can better 

solve the dilemma of competing interests in a case-by-case fashion.  In the next 

section I will explore the Orthodox Judicial Approach’s attempt to create a more 

flexible system for solving the dilemma of competing interests.  

 

c)   The Orthodox Judicial Approach to Competing Interests   

Despite adopting an autonomy-based approach to medical decision making for 

incompetent patients, the Orthodox Judicial Approach has historically valued the 

interests of incompetent patients in a way that isn’t directly tied to their ability to live 

an autonomous life as Dworkin suggests. In particular, the question of what sort of 

pleasures or pain an incompetent patient might still experience is routinely factored 

into the legal discussion surrounding what sorts of decisions we should make for 

incompetent patients on their behalf. Given these concerns, several courts have 

concluded that, under the right circumstances, surrogate decision makers can make 

decisions for incompetent patients based on their current incompetent interests, even if 

the patient’s current interests might conflict with his or her previously held competent 

preferences. For instance, in the Quinlan decision, when deciding what to do for 

Karen, the New Jersey Supreme Court granted that her family could make a decision 
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for Karen on the basis of Karen’s current best interests,88 but only because Karen had 

failed to create an advance directive stipulating what should be done for her under the 

current circumstances and because, due to a lack of evidence, the Substituted 

Judgement Standard could not be applied. This strategy of understanding which 

standard to apply and under what circumstances was further fleshed out by the New 

Jersey Supreme Court in 1983 when they were faced with another case of deciding for 

a patient who had lost decision-making capacity.89  

In 1983, Thomas Whittemore sought judicial authorization to have the nasogastric 

tube removed from Claire Conroy so that she could be allowed to die. Whittemore was 

Conroy’s nephew and had been named her general guardian in 1979 when he had 

arranged for her to enter into a nursing home. Conroy was an 84-year-old nursing 

home resident who was suffering from severe organic brain syndrome, along with 

urinary tract infection, a gangrenous leg, arteriosclerotic heart disease, hypertension 

and diabetes mellitus. She was also bed ridden and unable to move from a semi-fetal 

position. Although she wasn’t comatose, her health care team described her as having 

‘no higher functioning or consciousness’.90 She couldn’t speak, and medical testimony 

was inconclusive about her ability to experience pain.  She was sustained by nutrients 

that were passed through a nasogastric tube that had been installed a year earlier. She 

was considered to be severely demented and unable to respond to any verbal stimuli.91  

Unlike Karen Quinlan, Claire was not permanently unconscious, nor was she 

 
88 Which included a thorough exploration into the question of how much pain might Karen suffer from 
if removed from her respirator versus the value of the experiences she might have if kept alive on the 
respirator. 
 
89 In re Conroy, 188 N.J. Super. 523, 457 A.2d 1232 (N.J. Super. Ch. Div. 1983) 
 
90 Ibid. at 1216 – 1217 
 
91 Ibid. at 1218 
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terminally ill – she was conscious and could still interact with the environment to a 

limited extent, although her mental and physical functioning was severely and 

permanently impaired and her life expectancy was relatively short.  

The trial court sided with Whittemore, claiming that Conroy’s physical and 

intellectual functions had been so permanently diminished and her medical afflictions 

had made her life impossibly burdensome to the point that she should be allowed to 

die.92 The appellate court admitted that it may be true that if competent, Conroy would 

have wanted to remove her nasogastric tube and be allowed to die, but the court found 

no strong indication that Conroy was suffering in her current incompetent state, and 

that death by starvation may be too painful to remove her tube.93 Similar to the 

Quinlan decision, the New Jersey Supreme Court recognized that Claire’s rights to 

privacy and self-determination are broad enough to encompass a right to refuse 

treatment and given her inability to make this choice herself, the court granted her 

nephew the power to exercise Karen’s right to refuse treatment on her behalf. 

However, the New Jersey Supreme Court also realized that it may not always be 

possible to exercise an incompetent patient’s right to refuse treatment and so there 

must be a system put into place to help determine what to decide for incompetent 

patients under varying circumstances – including in situations of competing interests. 

This led to what I will refer to as the Orthodox Approach’s Hierarchy of Standards, 

which was first informally introduced in the Quinlan case but later fully established in 

the Conroy decision and has since been adopted to varying degrees by several other 

legal rulings.94   

 
92 Dresser, (1986) pg. 387 
 
93 Ibid. at 1218 
 
94 Theodore Fleischer discusses the history of this implementation of this system of standards in his 
paper: Fleischer, Theodore E. “As Good as Dead?: Terminating Treatment of Demented Patients.” 
1997. 



 

62 

The Orthodox Judicial Approach’s Hierarchy of Standards can be formulated as 

follows: when determining what choice to make for a patient that has lost decision-

making capacity, the decisionmaker should attempt to determine what the patient 

would have wanted given her current circumstances. The strongest evidence as to what 

the now incompetent patient would have chosen is best represented through the use of 

an advance directive. When no such directive exists, the decisionmaker can apply the 

Substituted Judgment Standard in an attempt to recreate what the patient would have 

wanted if competent. Here the decision maker can rely on evidence about the patient’s 

former values, informal statements, goals, condition and prognosis. If there does not 

exist sufficient evidence as to what the patient would have chosen if competent, then 

the surrogate should use the Best Interests Standard and make a decision based on the 

patient’s overall best interests.  

In 1990, not long after the Conroy decision, the US Supreme Court utilized a 

variation of the Hierarchy of Standards in order to address the fate of an incompetent 

patient who had not provided clear cut prior treatment instructions. In Cruzan v. 

Director, Missouri Department of Health,95 the US Supreme Court made a ruling on 

whether the Constitution protected a competent patient’s right to refuse treatment and 

whether there was anything in the Constitution that prohibited the state of Missouri 

from requiring a certain level of evidence before terminating life-supporting treatment 

for incompetent patients like Nancy Cruzan, who was permanently unconscious but 

not terminally ill.  The US Supreme Court first reaffirmed what several state courts 

had already concluded: that competent patients do have a right to refuse medical 

treatment. The US Supreme Court clarified that this right is Constitutionally protected 

 
 
95 Cruzan v. Director. Missouri Department of Health, 110 S. Ct. 2841, (1990). 
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and despite the state’s interest in preserving human life, when a patient is competent, 

the right to refuse treatment takes precedence over the state’s interest.96  When a 

patient is incompetent, the US Supreme Court concluded that the state could exercise 

its interest in preserving life by requiring a standard of evidence (what it deemed as 

clear and convincing evidence) with regards to the patient’s former preferences that 

must be met in order for the surrogate decision maker to be allowed to refuse life-

sustaining medical treatment on the patient’s behalf. 97  

Thus, a similar hierarchy of standards was employed in all three of Quinlan, 

Conroy and Cruzan’s decisions: surrogate decision makers should give top priority to 

the patient’s clearly expressed prior instructions which are best represented through 

the use of advance directives. If there exists no advance directive, then surrogate 

decision makers should employ the Substituted Judgment Standard in an attempt to 

determine what the patient would have chosen if competent. If there exists no advance 

directive and there is not sufficient evidence to determine what the patient would have 

chosen if competent, then some variation of the Best Interests Standard should be 

applied, though what exactly this standard entails varies from cases to case. For 

instance, in Karen Quinlan’s case, the New Jersey Supreme Court left it up to her 

family to determine what decisions would be in Karen’s best overall interests. For 

Claire Conroy, the New jersey Supreme Court clarified that a surrogate decision 

maker could terminate treatment for Claire if it could be determined that the burdens 

of Claire’s continued life with treatment outweigh the benefits of that life for her 

 
96 Cruzan, 110 S. Ct. at 2852. 
 
97 Chief Justice Rehnquist’s majority opinion echoed the Hierarchy of Standards ruling both that a state 
may (but need not) confine terminal decisions on behalf of incompetent patients to instances when the 
patient has previously expressed such a preference and that the state may demand clear-cut evidence of 
the patient’s previous expressions. These precautions were reasonable in order to safeguard incompetent 
patients from terminal decisions inconsistent with the patient’s preferences and in order to safeguard 
against abuse of the helpless patients involved.  See Cruzan, 110 S. Ct. at 2857. 
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which was later clarified by a requirement that, even with treatment, the patient will 

continue to suffer ‘unavoidable pain’ and that the net burden of pain would markedly 

outweigh any benefit of life.98  In the Cruzan decision the court considered the state’s 

interests in preserving life to be a default reference for determining the best interests 

of an incompetent patient when there lacks any other sort of clear and convincing 

evidence as to what actually is in the patient’s overall interests.    

 The Orthodox Judicial Approach’s solution to the dilemma of competing 

interests is similar to Dworkin’s in that it outlines a general strategy for weighing an 

incompetent patient’s interests against other considerations such as a right to 

autonomy, a right to beneficence or the practical issue of not being able to properly 

identity a patient’s preferences.  When applying Dworkin’s solution to Margo’s case 

we were able to determine that we should honor Margo’s advance directive because it 

is Margo’s critical interests that determine her overall best interests and so regardless 

of whether we are deciding for Margo out of a respect for autonomy or because of her 

right to beneficence, either way we should give priority to her advance directive and 

allow her to die. The Orthodox Approach arrives at a similar conclusion but for 

different reasons: according to the Orthodox Judicial Approach, there exists a 

hierarchy of standards when dealing with this issue of competing interests and at the 

top of that hierarchy is the standard that if there exists explicit instructions or 

expressions of preferences from the patient when she was competent then this must 

take priority over other considerations (such as what may be in the patients best 

overall interests or what might be in the state’s interests). Therefore, in Margo’s case, 

because she does have an advance directive that clearly states her preference to refuse 

medical treatment, then according to the Orthodox Judicial Approach we must follow 

 
98 In re Conroy, at 1232. 
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her advance directive and refuse her medical treatment and allow her to die if the 

situation were to arise even if it were true that it might be in her overall best interests 

to continue to live.  

The Orthodox Judicial Approach differs from Dworkin’s view in that, by 

separating the value of autonomy from how we go about determining a person’s 

overall best interests, we are able to better explain why, in certain situations of 

competing interests, we should respect a previously competent person’s autonomy 

even if that means doing something that is not in the incompetent patient’s current 

overall best interests.  For example, on Dworkin’s view, respecting Margo’s autonomy 

is in fact in her overall best interests and so even if we value her best interests over her 

autonomy, we should still allow her to die. But Dworkin’s view fails to consider the 

possibility that, similar to how respect for autonomy dictates that we respect the 

competent person’s ability to do things that are not in his or her overall best interests 

(like the Jehovah’s Witness who refuses the blood transfusion), so too should we, out 

of a respect for autonomy, respect Margo’s ability to have decisions made for her that 

are not in her overall best interests.  The Orthodox Approach thus offers a more 

nuanced view of how we are meant to weigh the competing interests of a once 

competent patient and her current incompetent self against one another. Despite this 

nuance, the Orthodox Judicial Approach does still grant moral and legal authority to 

one’s precedent autonomy in situations where there exists a conflict between the 

interests of the person who was once competent and the current interests of the now 

incompetent patient.  In the next two sections I will explore the subject of personal 

identity and epistemic issues of self-knowledge and making future-oriented decisions 

and I will consider how both topics present unique challenges to the moral authority of 

one’s precedent autonomy in situations of competing interests for incompetent 

patients.  
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2.   Personal Identity  

a)   The Objection from Personal Identity  

The next Moral Authority Objection that I will consider involves the question of 

whether Margo has lost the properties necessary for retaining her personal identity 

over time. Granting moral authority to Margo’s advance directive, as both Ronald 

Dworkin and the Orthodox Judicial Approach suggest we do, presupposes that Margo, 

in her current demented state, is the same person as the previously competent 

individual who authored that directive.  However, there are those who argue that in 

order to maintain one’s personal identity from one time T1 to another T2, there must be 

a sufficient level of psychological continuity and connectedness that persists over that 

time.  The concern for Margo is that her Alzheimer’s may rob her of this 

psychological continuity which raises the question of whether the demented Margo is 

the same person now as the competent Margo who previously created the advance 

directive. If Margo is a relevantly different person now, then we should question 

whether treating the demented Margo based on someone else’s previously made 

competent choices imposes someone else’s will on her which would in turn undermine 

the moral authority of the competent Margo’s advance directive, for respect for 

autonomy may dictate that we honor a person’s preferences and decisions regarding 

oneself, but it does not obligate us to allow a person to make decisions for others.   

This argument that Margo’s potential loss of personal identity undermines the 

moral authority of her advance directive has been referred to as the Objection from 

Personal Identity99 and it can be formulated as follows:  

 

 
99 Furberg, Elisabeth. Advance Directives and Personal Identity. Stockholm University, 2012 
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(1) One person’s advance directive has no moral authority to determine the care of 

a different (numerically distinct) individual.  

(2) Lack of sufficient psychological continuity between the person who issued the 

advance directive and the later incapacitated patient, implies that they are 

different individuals.  

(3) Thus, when there is lack of sufficient psychological continuity between the 

person who issued the advance directive and the later patient, the advance 

directive has no moral authority.100  

In this section I will analyze the Objection from Personal Identity in more detail 

and I will explore what this objection entails for the moral and legal authority of 

advance directives for patients who have lost decision-making capacity.  

I begin by explaining how both Ronald Dworkin’s Integrity View of Autonomy and 

the Orthodox Judicial Approach imply that one’s personal identity can survive severe 

mental and or physical incapacitation.  From there I will present different responses to 

premises (1) and (2) of the Objection from Personal Identity, including discussing 

alternative theories of personal identity and questioning whether it is ever appropriate 

for one person’s advance directive to have moral and legal authority to determine the 

care of a different individual. Ultimately, I will conclude that even if there is no legal 

or philosophical consensus view of personal identity, the Objection from Personal 

Identity raises serious questions as to the way in which both Dworkin’s Integrity View 

and the Orthodox Judicial Approach argue in favor of granting moral authority to 

one’s precedent autonomy and that, in order to better protect the interests of 

incompetent patients, we should at the very least, reconsider the way in which we 

administer and prioritize the use of advance directives for patients who have lost 

 
100 Furberg (2012), pg.12  
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decision making capacity. To help simplify the discussion, for the remainder of this 

section I will refer to the previously competent Margo who created the advanced 

directive as Margo1 and I will refer to the person occupying the same body as Margo 

but when in a stage of dementia as Margo2.  

 

b)   Dworkin and the Orthodox Judicial Approach on Personal identity  

In the previous chapter I explored the idea of autonomy as self-authorship and 

explained how understanding autonomy in this way can provide a moral and legal 

framework of how to best respect patient autonomy for those who have lost decision-

making capacity. Consider, for example, Ronald Dworkin’s Integrity View of 

autonomy: according to Dworkin, respect for autonomy must include respect for a 

person’s precedent, or future-oriented, autonomy for a right to autonomy protects a 

person’s ability to shape his or her life as a whole, not just up until the point of 

incompetency or even death. Dworkin uses this notion of autonomy as self-authorship 

to solve Margo’s dilemma101 by arguing that, despite her dementia, Margo’s life is still 

actively being shaped by her previously established personal values and preferences 

and so, out of a respect for autonomy, we should honor her advance directive and 

refuse her medical treatment and allow her to die.  Dworkin’s solution rests on the 

assumption that Margo1 and Margo2 are in fact the same person, however it is unclear 

whether Margo’s personal identity is preserved through dementia, which raises serious 

questions over the moral authority of Margo1’s advance directive. Rebecca Dresser 

summarizes this concern writing:  

 
101 Recall that, in Margo’s dilemma Dworkin asks us to imagine a scenario where an elderly 
Alzheimer’s victim named Margo, before coming down with Alzheimer’s, signed an advanced directive 
stipulating that if she ever becomes a victim of dementia and if she were to suffer any sort of injury 
requiring medical treatment, she wants to refuse medical treatment and be allowed to die. The problem 
is that Margo now has no recollection of her past preference to want to die and she currently enjoys her 
life to the point where she wants to continue living.  
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Dworkin assumes that Margo the dementia patient is the same person who 

issued the earlier requests to die, despite the psychological alteration that has 

occurred… Another approach to personal identity would challenge this 

judgment, however. On this view, substantial memory loss and other 

psychological changes may produce a new person, whose connection to the 

earlier person could be less strong, indeed, could be no stronger than that 

between you and me.102 

Dworkin does not explicitly endorse any one particular theory of personal 

identity in his discussion of Margo’s case, however he does argue that one’s personal 

identity can be preserved through dementia claiming that, when a person develops 

dementia, the demented person is not a new distinct person from the previously 

competent person who once occupied her body. Dworkin writes, “we cannot say that 

we would be showing compassion for Margo if we refused to do what she wanted 

when she was competent, because that would not be compassionate toward the whole 

person, the person who tragically became demented.”103 By arguing that honoring 

Margo’s previously made advance directive would be respecting her life as a ‘whole’ 

and that Margo’s life is still ‘actively being shaped’ Dworkin suggests that there is a 

sufficient level of psychological connectedness that exists between Margo1 and 

Margo2 that qualifies them as the same person.  

For Dworkin, it is important that personal identity survives incompetency for it 

is common for competent individuals to have concerns about the end of their lives or 

how they may be treated if they were to become demented. Given these concerns, 

 
102 Dresser, R. (1995). “Dworkin on Dementia: Elegant Theory, Questionable Policy,” Hastings Center 
Report, vol. 25, pp. 35. 
 
103 Dworkin, Ronald. Life's Dominion: an Argument about Abortion, Euthanasia, and Individual 
Freedom. New York: Knopf, 1993 pg. 232 
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there are moments in which exercising one’s capacity for self-authorship requires 

making plans and taking actions today that are intended to bring about a state of affairs 

sometime down the road. Dworkin expands on this idea writing, “Someone anxious to 

ensure that his life is not then prolonged by medical treatment is worried precisely 

because he thinks that the character of his whole life would be compromised if it were. 

He is in the same position as people who sign living wills asking not to be kept alive 

in a hopeless medical condition or when permanently vegetative.”104  

For example, consider the Jehovah’s Witness whose religion forbids him to 

receive a blood transfusion. If the right to autonomy does not extend the Jehovah’s 

Witness’s ability to shape his life according to his own values and preferences past the 

point of incompetency, then he may live in constant fear of the thought that, if he were 

to ever lose decision-making capacity, someone else may decide to administer a blood 

transfusion for him and thus betray his deeply held religious beliefs. The same can be 

said for a wealthy terminally ill person who has a family that she would like to leave 

her wealth to once she has passed: it is important for her to feel confident that once she 

has died, her family can live comfortably based on what she chooses to leave them. 

However, if the right to autonomy did not protect her ability to shape her life in this 

way, then much like the Jehovah’s Witness that worries about what might happen to 

him if he were to lose decision-making capacity, so too would the terminally ill patient 

live in fear of not knowing what might happen to her money or her family once she 

has died. Keeping with the analogy of self-authorship, Dworkin concludes that it 

would be a serious violation of autonomy to ignore or deliberately override one’s 

precedent autonomy in such a way that it denies a person the ability to author a crucial 

chapter of a life story that, at least according to Dworkin, is still being told. 

 
104 Dworkin (1993), pg. 227 
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The Orthodox Judicial Approach105 follows a pattern of reasoning similar to 

Dworkin’s: while it never explicitly endorses any specific philosophical theory of 

personal identity, its reliance on prior expressed wishes/interests to determine 

treatment choices for incompetent patients suggests that personal identity can survive 

dementia.  For example, consider the Quinlan106 case: after suffering cardiac arrest and 

falling into a permanently vegetative state, Karen Quinlan’s father - Joseph Quinlan - 

petitioned to have her taken off the respirator that was sustaining her life. The New 

Jersey Supreme Court granted Joseph Quinlan’s request on the basis that Karen’s 

rights to privacy and self-determination survived despite her vegetative state and that, 

because Karen was physically unable to exercise her choice for herself, her father was 

granted the power to exercise Karen’s right to refuse treatment on her behalf.  

However, because Karen had failed to explicitly articulate her preferences with 

regards to living in a vegetative state, it was unclear exactly which decision would be 

best for her given her current circumstances.  

To help determine which decision Karen’s father should make on her behalf, 

the New Jersey Supreme Court outlined a general Hierarchy of Standards that could 

be applied to a wide variety of cases involving incompetent patients who have lost 

decision-making capacity. This Hierarchy of Standards can be formulated as follows: 

when determining what choice to make for a patient that has lost decision-making 

capacity, the decisionmaker should attempt to determine what the patient would have 

wanted given her current circumstances. The strongest evidence as to what the now 

incompetent patient would have chosen is best represented through the use of an 

 
105 Recall that the Orthodox Judicial Approach to medical decision making for incompetent patients is 
the strategy of adopting the Past Preferences Principle and relying on prior expressed wishes/interests 
to determine treatment choices for incompetent patients.  
 
106 In re Quinlan, 70 N.J. 10, 355 A.2d 647, cert. denied sub nom. Garger v. New Jersey, 429 U.S. 922 
(1976). 
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advance directive. When no such directive exists, the decisionmaker can apply the 

Substituted Judgment Standard in an attempt to recreate what the patient would have 

wanted if competent. Here the decision maker can rely on evidence about the patient’s 

former values, informal statements, goals, condition and prognosis. If there does not 

exist sufficient evidence as to what the patient would have chosen if competent, then 

the surrogate should use the Best Interests Standard and make a decision based on the 

patient’s overall best interests.   

Similar to Dworkin’s assertion that, in cases like Margo’s, the demented 

person is not a new distinct person from the previously competent individual who once 

occupied her body, the Orthodox Judicial Approach’s reliance on both the Past 

Preferences Principle and the Substituted Judgement Standard suggests that one’s 

personal identity can survive severe cases of physical and or mental incapacitation. 

For instance, if Karen Quinlan in her vegetative state was a relevantly different person 

from the previously competent Karen, then the Past Preferences Principle would not 

apply to her situation in the way that the Court assumes. For according to the Past 

Preferences Principle, surrogate decision makers should prioritize treatment 

preferences that incompetent patients expressed when they were competent. But if 

Karen, in her current vegetative state, is now a different person than the previously 

competent Karen, then there are no former competent preferences of the incompetent 

Karen’s to prioritize: there are now only two distinct sets of preferences held by two 

different people at two separate times and it is unclear what sort of authority the 

previously competent Karen’s preferences ought to have over the currently 

incompetent Karen’s end-of-life.  A similar concern can be raised over the application 

of the Substituted Judgement Standard. According to the Substituted Judgement 

Standard, when a patient does not provide any previous directives, or the patient’s 

previous directives are not sufficient to determine which treatment option should be 
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pursued, surrogate decision makers should make the decision that the incompetent 

patient would have made in the same circumstances, if competent. However, if the 

previously competent Karen and the currently incompetent Karen are two relevantly 

different people, then it’s unclear why surrogate decision makers would make a 

decision for the incompetent patient based on the hypothetical preferences and values 

of another person. When it comes to evaluating medical treatment decisions for 

incompetent patients, the possibility of the loss and or interruption of their personal 

identity over time raises serious concerns over granting moral authority to the 

previously competent person’s precedent autonomy (whether that’s represented 

through an advance directive or the Substituted judgment Standard).107  In the next 

section I will explain the Objection from Personal Identity’s central premise – that a 

lack of psychological continuity is enough to disrupt a person’s personal identity – in 

more detail in an attempt to better understand what exactly this objection entails for 

incompetent patients like Margo and Karen Quinlan. 

 

c)   Defining and Measuring Psychological Continuity  

I now turn my attention to the Objection from Personal identity’s central premise: 

that a lack of sufficient psychological continuity between a competent person who 

issued an advance directive and the later incompetent patient who now occupies the 

 
107 Dresser elaborates on these concerns writing, “When competent people make judgements on the 
conditions under which they desire to live and die, their judgments reflect their existing capacities and 
the activities that make their present lives worth living. Decisions about the future health care that will 
advance their interests are inextricably intertwined with their current conceptions of the good. But 
people experiencing various life events, including set-backs in their physical and mental functioning, 
may revise their goals, values, and definitions of personal well-being. As a consequence, their notions 
of a life worth living can be modified as well. As long as individuals remain competent, they can 
incorporate their transformed ideas into the decisions they make. But incompetent patients lose this 
opportunity. If their interests diverge from those served by their previously articulated preferences, 
decisions based on the earlier preferences could deviate from what would maximize their current 
interests as incompetent patients.” - Dresser, R. (1986). Life, death, and incompetent patients: 
Conceptual infirmities and hidden values in the law. Arizona Law Review, 28(3), pg. 380. 
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same body implies that they are two different individuals. Robert Olick refers to this 

premise as the Discontinuity Thesis108 and it suggests a psychological-based theory of 

personal identity, which holds that psychological continuity is a necessary condition 

for personal identity to persist over time. Psychological-based theories of personal 

identity are generally in opposition to Biological-based theories of personal identity 

which hold that an individual at one time is identical to an individual at a different 

time if they are biologically continuous from that first point to the other.  

It’s important to note that, for the purposes of my paper, I am not interested in 

constructing a robust theory of personal identity that can withstand all objections or 

answer all the questions that are prevalent in the philosophical literature. I am more 

interested in exploring what role personal identity (on a psychological-based 

conception) plays with regards to the moral and legal authority of advance directives 

and determining whether a better understanding of these issues may lead to a more 

satisfactory solution to Margo’s dilemma.  I begin by exploring Derek Parfit’s 

influential psychological-based theory of personal identity and his definition of 

psychological continuity and connectedness.  

Derek Parfit provides one of the more prominent psychological-based theories of 

personal identity, arguing that personal identity exists in varied degrees over time that 

depend on the strength of connectedness and continuity between an individual’s 

psychological features – things such as memories, intentions, beliefs, desires, goals 

and similarity of character.109 Parfit defines psychological connectedness as the 

holding of particular direct psychological connections, whereas psychological 

continuity over time is the holding of overlapping chains of strong connectedness. 

 
108 Olick, Robert S. Taking Advance Directives Seriously: Prospective Autonomy and Decisions Near 
the End of Life. Washington, D.C: Georgetown University Press, (2001), pg. 130 
109 Parfit, Derek. Reasons and Persons. Clarendon Press, 1987, pg. 209 – 211 
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Parfit illustrates this distinction between connectedness and continuity by drawing a 

comparison to other psychological-based theories of personal identity that rely on 

more direct connections of specific psychological relations.110 For example, John 

Locke argues that personal identity requires direct memory connections between a 

person at one time T1 and a person at another time T2. Parfit argues that connectedness 

is direct psychological connections and that continuity consists in these overlapping 

chains of direct psychological connections (memories, intentions etc.) that are causally 

related in an appropriate way to a person’s experiences.111 Parfit explains:  

Even if there are no such memory connections, there may be continuity of 

memory between X now and Y twenty years ago. This would be so if between X 

now and Y at that time there has been an overlapping chain of direct memories. In 

the case of most adults, there would be such a chain. In each day within the last 

twenty years, most of these people remembered some of their experiences on the 

previous day. On the revised version of Locke’s view, some present person X is 

the same as some past person Y if there is between them continuity of memory.112 

  

Parfit’s notion of ‘overlapping chains’ relies on a logically transitive relation 

between present and past experiences: if A is connected to B and B is connected to C, 

then A is connected to C. The same can be said for psychological continuity: there 

need not be direct continuity between A and C for psychological continuity to 

obtain.113 To help illustrate the difference, recall Margo’s case: From a Locekan 

 
110 Parfit (1987), pg. 205 
 
111 Olick (2001), pg. 132  
 
112 Parfit (1987), pg. 205 
 
113 Olick (2001), pg. 132-133 
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perspective, Margo2 must have a memory of the thoughts and experiences of Margo1 

in order to count as the same person. If there are no shared direct memories between 

the two, as may be the case given Margo2’s Alzheimer’s, then Margo1 and Margo2 

should be considered to be two separate people.  On Parfit’s view, it is possible that, 

even without a direct connection of memories, Margo1 and Margo2 could still be the 

same person so long as there exists an overlapping chain of specific psychological 

features (for example memories) between the two.  In other words, if Margo2 today 

does not hold the same exact beliefs that Margo1 held, they can still be considered to 

be the same person so long as there are the appropriate overlapping chains of strong 

direct psychological connections such as beliefs, intentions, desires or similarity of 

character.  

Parfit’s theory of personal identity rests on the assumption that facts about 

personal identity consist in facts about psychological continuity. Thus, whether or not 

Margo’s personal identity is preserved after developing severe dementia depends on 

whether she retains a sufficient level of psychological continuity, which can be 

defined as the holding of overlapping chains of strong connectedness of psychological 

states across time. For the remainder of my paper, I will be referring to Parfit’s 

definition of psychological continuity and connectedness whenever I discuss the 

Discontinuity Thesis and the idea that a lack of sufficient psychological continuity 

between the person who issued an advance directive, and the later incapacitated 

patient implies that they are different individuals.  

While Parfit’s theory of personal identity offers a definition of what psychological 

continuity consists of, Margo’s dilemma raises a different question for the 

Discontinuity Thesis: how strong must psychological continuity be in order to preserve 

personal identity and how exactly can this strength be measured in a reliable way? 

Parfit argues that psychological continuity requires overlapping chains of strong 
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connectedness, however he points out that it is difficult to determine just how strong 

that connectedness must be to preserve personal identity. He writes, “since 

connectedness is a matter of degree, we cannot plausibly define precisely what counts 

as enough.”114 For example, we may be able to imagine both Margo1 and Margo2 as 

having some shared psychological state (such as a specific desire or belief), but it is 

unclear just how many of such direct psychological connections need to obtain in 

order to view Margo1 and Margo2 as the same person.  

There are uncontroversial cases involving patients who are so severely 

incapacitated that it is not difficult to recognize a total lack of psychological continuity 

for them. Take Karen Quinlan for example; given Karen’s permanently vegetative 

state, it is easy to imagine that she lacks even the bare minimum of overlapping chains 

of psychological connectedness needed to constitute psychological continuity. 

However, there are more troubling are cases where a patient suffers from such an 

advanced form of dementia that it can be difficult to communicate with her in a 

reliable and consistent way about her own psychological states. Imagine Margo2’s 

dementia is so severe that she is barely able to speak, let alone express herself in a way 

that is coherent to others. It may be possible that, despite her severe dementia, there 

could be sufficient psychological continuity between her and her previously competent 

self, but given her inability to communicate effectively it may be impossible to 

determine with any certainty whether she meets the criteria for possessing 

psychological continuity. Ultimately, if we are to believe that a patient’s lack of 

psychological continuity undermines the moral and legal authority of her precedent 

autonomy, as the Objection from Personal Identity suggests, then it is important that 

there be a consistent and practical system in place for measuring and identifying the 

 
114 Parfit (1987), pg. 206 
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sufficient degree of connectedness of psychological states needed in order to achieve 

psychological continuity for any given person.  However, there is serious doubt as to 

whether it’s possible to create such a system. 

Allen Buchanan recognizes the difficulties that come with identifying and 

determining the degree of psychological continuity needed to preserve personal 

identity115 and argues that determining whether Margo1 and Margo2 are the same 

person should be a moral question, not a metaphysical one.116 Buchanan elaborates on 

this idea writing,  

“Psychological continuity admits of degrees, just as the decision-making 

capacities that constitute competence are a matter of degree. Further, just as where 

we set the threshold for competence is a matter of choice, not a decision uniquely 

determined by the facts of the case, so also a choice must be made as to what 

degree of psychological continuity we will regard as necessary for personal 

identity and how much diminution of psychological continuity we will regard as 

the destruction of the person. As with the threshold of decision-making capacity 

for competence, however, our choice of a degree of psychological continuity 

necessary for the preservation of the person need not be arbitrary. There may be 

sufficient reasons for setting the threshold at one level rather than another, just as 

 
115 Buchanan, Allen. “Advance Directives and the Personal Identity Problem.” Philosophy & Public 
Affairs, vol. 17, no. 4, Wiley, 1988, pp. 280 
 
116 Robert Olick shares this concern writing, “The personal identity argument demands that we choose a 
threshold level of continuity that is sufficient for personal identity. Doing so requires on one hand a 
judgment about the continuing moral status of formerly competent persons and their autonomy-based 
rights and interests. On the other hand, it calls for a judgment about the moral status of now-
incompetent patients and their rights and interests. What is fundamentally at stake is a decision about 
whether to look to a patient’s advance directive or to his or her current experiential interests in making 
treatment decisions.” Olick, pg. 134 
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there are sufficient reasons for setting the threshold of decision-making capacities 

required for competence at one level rather than another.”117  

Buchanan argues that, because what degree of psychological continuity is 

needed to preserve personal identity is a moral question, we should take into account 

certain moral considerations when it comes to answering it. For example, if the 

threshold for preservation of psychological continuity is set too high, we run the risk 

of losing certain social institutions and practices such as contracts, promises, civil and 

criminal liability and the assignment of moral praise and blame.118119  Consider the 

moral and legal authority of advance directives on this high-threshold view: there 

would be far fewer cases where an incompetent patient and a previously competent 

patient who authored an advance directive are the same person which would in turn 

severely undermine the value and authority of advance directives.  Buchanan 

considers several hypothetical examples to help demonstrate the difficulties with 

setting the threshold either too high or too low, but for the purposes of my paper it 

suffices to point out that Buchanan concludes that we should set the threshold of 

psychological continuity needed to preserve personal identity at a level that fits with 

 
117 Buchanan (1988), pg. 282 
 
118 Davis, John (2007). Precedent Autonomy, Advance Directives, and End-of-Life Care. In Bonnie 
Steinbock (ed.), The Oxford Handbook of Bioethics. Oxford University Press. Pg. 8 
 
119 Buchanan along with Dan Brock give examples of other practical issues that might occur by setting 
the threshold too high writing, “[Attempts to raise the threshold] would result in the ‘births’ of large 
numbers of ‘new persons’ who would, as it were, spring full blown into the world and who would not, 
strictly speaking, be the sons, daughters, husbands, wives, or friends of anyone. Such ‘new person’s 
would have no financial assets (nor debts,) nor would an individual or family be legally responsible for 
them… The price of setting the threshold for psychological continuity high is that doing so enormously 
complicates and magnifies the problem of intergenerational justice.” Buchanan, A., & Brock, D. 
(1990). Deciding for Others: The Ethics of Surrogate Decision Making (Studies in Philosophy and 
Health Policy). Cambridge: Cambridge University Press. Pg. 177 
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our already established moral and social practices and institutions, which, according to 

him, would be to set the threshold relatively low.120   

Buchanan’s view illustrates the difficulty with attempting to define exactly how 

strong psychological connectedness must be in order to preserve psychological 

continuity for incompetent patients like Margo2. However, while Buchanan 

convincingly argues that we should take into account certain moral considerations 

when it comes to determining the degree of psychological continuity needed to 

preserve personal identity, he does not give a practical method for doing so.  As a 

matter of fact, the different examples that he uses only further reveals just how 

practically difficult it would be to make such a calculation, given the wide variety and 

frequency with which there exists different types of mental and physical 

incapacitations. Having to measure how strongly an incompetent patient’s 

psychological states are connected and determining how strongly they need to be 

connected in order to preserve the patient’s personal identity is especially difficult for 

physicians or surrogate decision makers who may not have epistemic access to the 

moral considerations needed to make that judgement.121  Given these concerns, if we 

are to take the Objection from Personal Identity as a serious objection to the moral and 

legal authority of advance directives, there must be a more cohesive and widely 

applicable system for measuring psychological continuity in place for health care 

 
120 Buchanan (1988), pg. 281  
 
121 I’ll discuss epistemic concerns such as these in a later section.  
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workers that does not rest on such highly uncertain empirical grounds as Buchanan 

and Parfit’s theories do.122123  

By setting the threshold for preservation of psychological continuity to be 

relatively low, Buchanan believes that even if the Discontinuity Thesis were accepted, 

this does not necessarily make the Objection from Personal Identity true.  In the next 

section I will explore how proponents of the Discontinuity Thesis can maintain the 

idea that a lack of sufficient psychological continuity between a person who issued an 

advance directive and the later incapacitated patient who now shares the same body 

are not the same person, but this does not commit such proponents to the idea that the 

advance directive has no moral authority to decide for the now incompetent patient.  In 

other words, I will consider different arguments that reject premise (1) of the 

Objection from Personal Identity which holds that one person’s advance directive has 

no moral authority to determine the care of a different individual.  

 

 

 

d)   Making Decisions for Others: Does Personal Identity really Matter? 

 
122 Olick elaborates on this difficulty of measuring the strength of psychological continuity writing, 
“The fact that attempts to distinguish incompetent patients who have lost psychological 
continuity/connectedness with the past from those who retain it rest on highly uncertain empirical 
grounds is sufficient reason to reject (Buchanan’s) approach. Even strong advocates of the 
psychological continuity view are skeptical of attempts to define how much connectedness/continuity is 
enough for personal identity… Until reliable and widely accepted criteria and methods for assessing 
psychological continuity/connectedness emerge, however, there is good reason to reject this position in 
all but the most clear-cut cases.” Olick, pg. 135 
 
123 Even if, by keeping the threshold low, most people would remain the same through most 
psychological changes, there are still several medical scenarios involving people who suffer from a 
wide variety of physical and psychological incapacitations where having a more reliable system for 
measuring degrees of psychological continuity would prove useful.  
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In the previous section I explored premise (2) of the Objection from Personal 

Identity in more detail and I outlined a definition of psychological continuity that 

could be used by proponents of the Discontinuity Thesis to argue that Margo1 and 

Margo2 are two different individuals. However some philosophers, such as David 

Shoemaker, argue that personal identity is irrelevant when it comes to determining the 

moral and legal authority of a person’s advance directive.124 According to Shoemaker, 

the debate in question should not be over identity, but rather the nature of preferential 

authority directly, over what it is that renders some preferences authoritative over 

others.125 Thus, regardless of whether Margo1 and Margo2 are the same individual, 

Margo1’s advance directive may have decision making authority over Margo2 

depending on the nature of their preferences and interests in relation to one another. In 

this section I will explore different theories as to why one person may have decision-

making authority over another individual and I will consider whether any of these 

theories can provide a satisfactory solution to Margo’s dilemma.  

 

i.   New persons versus Nonpersons 

Alan Buchanan argues that if we set the degree of psychological continuity 

needed to preserve personal identity relatively low, it does not necessarily follow that 

Margo1’s advance directive loses its moral and legal authority to make treatment 

decisions for Margo2.  Buchanan argues that, in these types of cases – where the 

threshold is sufficiently low – whenever the patient in question has ceased to be the 

same person, he or she has also ceased to be a person altogether which changes the 

types of obligations and commitments we owe to the new ‘nonperson’.126  On 

 
124 Shoemaker D. The insignificance of personal identity for bioethics. Bioethics. 2010 Nov;24(9):481-
9.  
 
125 Shoemaker (2010), pg. 488  
126 Buchanan (1988), pg. 285 
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Buchanan’s view, whether Margo1’s advance directive retains its moral and legal 

authority over Margo2 will depend on whether Margo2 is still a person: if Margo2 is a 

new person, then we run into the same conflict of competing interests that we explored 

in the previous chapter. But if Margo2 is so severely incompetent that she no longer 

qualifies as a person, then Buchanan argues that Margo1’s advance directive should 

still retain its decision-making authority over Margo2. While Buchanan does not offer 

all the necessary and sufficient conditions for personhood, he does believe that there 

are at least three cognitive capacities that are required for being a person:    

1. The ability to be conscious of oneself as existing over time – as having a 

past present and future.  

2. The ability to appreciate reasons for or against acting.  

3. The ability to engage in purposive sequences of actions.127 

If these three conditions are necessary for being a person (or as Buchanan 

notes, if at least any one of the three conditions are necessary), then any severely 

incapacitated patient who is unable to meet any of these three conditions should not be 

considered a person, and instead they should be considered a nonperson human being. 

Buchanan elaborates on this idea in more detailing writing,  

[I]f the degree of psychological continuity necessary for the 

preservation of personal identity is set rather low, the cases in which we should 

be most confident in declaring that neurological damage has destroyed 

personal identity will not be cases in which we would judge that one person is 

replaced by another. Instead, they will be cases like that of the profoundly and 

permanently demented individual with Alzheimer’s dementia, where 

 
 
127 Buchanan (1988), pg. 284 
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neurological damage has destroyed a person, and all that survives is a 

terminally ill nonperson with what we may call radically truncated interests.128  

To summarize, if we set the degree of psychological continuity needed to 

preserve personal identity to be relatively low, then losing one’s personal identity 

would require such extreme cases of mental and or physical incapacitation to the point 

that, any person who has lost his or her personal identity should not be considered a 

new person, but instead a nonperson, which changes the type of duties and obligations 

we owe to the new individual. Consider Karen Quinlan’s case to help illustrate 

Buchanan’s distinction: Karen, given her permanently vegetative, does not possess 

any of the three necessary conditions for personhood that Buchanan previously 

outlined. She also fails to meet the degree of psychological continuity needed to 

preserve her personal identity even when we set the degree needed to be relatively 

low. Thus, according to Buchanan, the previously competent Karen has now been 

replaced by a new nonperson human being, who, in virtue of being a nonperson, is 

subject to different considerations.  It is important to note that, even in a vegetative 

state, the nonperson human being that is occupying Karen’s body still has some moral 

status and as such is still subject to certain moral and legal considerations when it 

comes to making medical treatment decisions for Karen and her body. But Buchanan 

argues that this new nonperson that exists before us has no competing interests of its 

own (it has no right to autonomy nor a right to beneficence for example) and so, there 

may be little to no harm in imposing Karen’s previously held competent preferences 

on her still-living body.129  

 
128 Buchanan (1988), pg. 287-288 
 
129 Buchanan (1988), pg. 289 
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By adopting Buchanan’s definition of nonpersons, one can reject the Objection 

from Personal Identity while still accepting the Discontinuity Thesis by arguing that, 

despite Karen at time T1 (before falling into a permanently vegetative state) and Karen 

at another time T2 (after she has fallen into a permanently vegetative state) being two 

different individuals, this does not commit one to the idea that Karen at T1 cannot 

make decisions for Karen at T2. For according to Buchanan, in situations when a 

person (Karen at T1) is replaced by a new nonperson human being (Karen at T2), the 

former competent self (Karen at T1) should maintain moral and legal authority to 

determine what happens to her surviving body.  

This argument for granting Karen’s previously held competent preferences 

decision-making authority seems compatible with both Ronald Dworkin’s Integrity 

View of autonomy and the Orthodox Judicial Approach, for both hold that respect for 

Karen’s right to autonomy requires respecting her precedent autonomy, which can be 

represented either through an advance directive or the Substituted Judgement 

Standard. However, one crucial distinction for Buchanan is that whereas Dworkin and 

the Orthodox Judicial Approach ground Karen’s ability to terminate her medical care 

in a right to autonomy (which is in turn grounded by a legal right to privacy and self-

determination), Buchanan grounds Karen’s right to make decisions for her nonperson 

self in something that he equates more to what he refers to as a ‘right of disposal’ or a 

‘quasi-property right’.130  On this view, every person should be granted a certain 

decision making authority over their body when their body is occupied by a nonperson 

human being, much like how a person has a right to make decisions over her material 

possessions or similar to when one ceases to exist by turning into a corpse, one has a 

 
130 Buchanan and Brock (1990), pg. 164 
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quasi-property right to control the resulting corpse.131  Buchanan points out that while 

this type of quasi-property right would have less authority than a right to privacy or 

self-determination, it still has enough authority to justify the moral and legal authority 

of advance directives for patients who have lost their personal identity.132  

 

ii.   Buchanan’s Ownership Account 

I will refer to Buchanan’s notion of a right to determine what happens to one’s 

nonperson successor as the Ownership Account133, for it holds that a competent person 

has a right to make certain decisions with regards to her body even in situations when 

her body is being occupied by a numerically different nonperson human being for the 

competent person in question owns her body in a way similar to how one owns her 

material property and as such has decision-making authority over what should happen 

to it.  Buchanan then can accept the Discontinuity Thesis and still reject the Objection 

from Personal Identity, by arguing that there are situations in which one’s advance 

directive has moral authority to determine the care of a different (numerically distinct) 

individual.134    

In defense of his Ownership Account, Buchanan could point to other areas in 

which a similar notion of ownership over one’s body has been defended. For example, 

 
131 Jaworska, Agnieszka, "Advance Directives and Substitute Decision-Making", The Stanford 
Encyclopedia of Philosophy (Summer 2017 Edition), Edward N. Zalta (ed.),  
 
132 Buchanan elaborates on this type of right writing, “If the right to determine what happens to one’s 
nonperson successor is viewed as a quasi-property right it would, like one’s ordinary property rights, be 
dispositive in ordinary circumstances. It could only be justifiably be overridden to secure some very 
important good or to void some very important harm.” Buchanan and Brock (1990), pg. 168 
 
133 Buford, Christopher, Advancing an Advance Directive Debate. Bioethics, Vol. 22, Issue 8, October 
2008, pg. 428 
 
134 It’s important to note that Buchanan believes that this right only extends to situations where the 
person’s body is now occupied by a nonperson human being. If the body were occupied by a different 
individual who had interests of their own then we would need a system for reconciling the two distinct 
set of interests.  
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Judith Jarvis Thomson, when discussing what rights a mother has over her body (in 

the context of the permissibility of abortion), writes:   

The extreme view of course can be weakened to say that while abortion 

is permissible to save the mother’s life, it may not be performed by a third 

party, but only by the mother herself. But this cannot be right either. For what 

we have to keep in mind is that the mother and the unborn child are not like 

two tenants in a small house which has, by an unfortunate mistake, been rented 

to both: the mother owns the house.135 

For Thomson, a mother ‘owns’ her body and thus has a right to decide what 

shall happen in and to her body. This right is grounded in what Thomson describes as 

a ‘cluster’ of rights including a right to privacy, a right to self-determination and in 

some cases a right to self-defense. The difference however, between the right that 

Thomson is concerned with and this type of quasi-property right that Buchanan argues 

for in his Ownership Account is that Thomson is considering cases in which a mother 

and an unborn fetus are both occupying a body that only the mother owns. However, 

in cases involving incompetent nonperson human beings, it is unclear why the 

nonperson human being that is currently occupying the body does not have an 

ownership claim over the body similar to what the competent person possesses.  For if 

ownership over a particular body is conferred to a person in virtue of the way in which 

that person occupies that body, it at least seems as though the nonperson human being 

occupies the body in a way similar to how the previously competent person once did.  

Thus, when considering the mother and the fetus, what confers ownership over the 

body to the mother is that the mother occupies the body in a particular way that the 

fetus (nor anyone else) does not. But in the case of the competent person and the 

 
135 Thomson, Judith Jarvis (1971). A defense of abortion. Philosophy and Public Affairs 1 (1): 58 
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nonperson human being, both individuals have occupied the same body in a similar 

way and so it is unclear why one has ownership over the body and the other does not.  

Perhaps one could argue that ownership over a body requires some base level of 

cognitive ability that the competent person possessed (such as the ability to recognize 

oneself as owning the body), and that the nonperson human being does not.  But it is 

unclear where this line should be drawn, and no matter where it is drawn, there may be 

marginal cases that lead to unintuitive results, such as the severely demented not 

owning their bodies. 

Buchanan could argue that the more appropriate analogy for this type of quasi-

property right that he has in mind is the type of relationship that one has with her own 

corpse after she has died: a person has a right to make certain decisions for her corpse 

and what should happen to it even if she is no longer capable of exercising that right 

for herself (given her death) and this is analogous to the type of relationship that exists 

between a previously competent person and the nonperson human being currently 

occupying her body.  This analogy fails however for even if, as Buchanan argues, the 

nonperson being has what he refers to as ‘radically truncated interests’136, we still tend 

to treat even nonperson human beings with a certain level of care and moral 

consideration that we do not typically extend to a corpse. For example, even after 

falling into a permanently vegetative state, it would not be unreasonable for Karen 

Quinlan’s family to treat Karen in such a way that respects and recognizes her as 

something more than a mere corpse. They may, for example, continue to have 

conversations with Karen or have certain emotions and attitudes towards her that if 

Karen were dead, they would no longer have.137 

 
136 Buchanan (1988), pg. 285 
 
137 Some philosophers, such as Elisabeth Furberg [Furberg, (2021), pg. 70-72], Christopher Buford 

[Buford (2008), pg. 429], and Robert Olick [Olick (2001), pg. 147-149] object to Buchanan’s 
Ownership Account on the basis that Buchanan’s view suggests that the competent person who 
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Buchanan could respond to such pushback by pointing out how even though it 

may seem that, given his analogy to owning property, he is committed to the idea that 

a nonperson human being can be treated similar to how we might treat a piece of 

furniture or any other material possession i.e., with little to no moral consideration, his 

view does not entail that nonperson human beings lack moral status altogether.  On 

Buchanan’s view, the fact that a nonperson human being may be still capable of 

experiencing pleasure and pain for example may itself pose certain limitations on how 

we act towards it.  But if this quasi-property right is limited by the moral 

considerations that we may owe the nonperson human being, then how far does this 

right really stretch? By stipulating that his Ownership Account is limited by the sorts 

of moral considerations that we may owe to the nonperson human being, we are left 

with the same issue that was presented earlier in this chapter: that in situations of 

competing interests and considerations, it is unclear how exactly we ought to measure 

the interests of one individual against the interests of another. Furberg describes this 

concern within the context of Margo’s dilemma writing,  

[If] we can owe demented Margo moral consideration even if she is a 

non-person, one might wonder how far pre-demented Margo’s supposed 

‘quasi-property right’ really stretches? If it is limited by every appeal one 

might have when it comes to demented Margo’s well-being or ‘best interest’, 

[Buchanan’s] defense of the advance directive doesn’t seem to be as strong as 

 
possesses the quasi-property right has ownership over the nonperson human being in virtue of owning 
the body that the nonperson human being occupies. On their views, it is never morally acceptable for 
one person to own another human being, even if the human being in question is a nonperson. While 
Furberg, Buford and Olick fail to properly articulate exactly why they take Buchanan’s notion of 
ownership to be unacceptable, one possible explanation for their aversion could be that ownership 
necessarily entails a morally problematic relationship between owner and the individual that is owned. 
For example, if we are to imagine that one individual a, owns another individual b, just in virtue of the 
fact that a owns b, this necessarily suggests that b has diminished moral status and as such b’s interests 
may not be given the appropriate moral weight and consideration that they are owed.  
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they make it out to be – suggesting only that we ought to abide by the advance 

directive when there is no conflict between doing what is in demented Margo’s 

best interest and doing what the advance directive prescribes.138 

To summarize, Buchanan’s Ownership Account rejects the Objection from 

Personal Identity by making the argument that a loss of personal identity does not 

necessarily undermine the moral authority of a person’s advance directive for, 

according to Buchanan, there are specific situations i.e. when a competent person is 

replaced by a new nonperson human being that neither possesses any conflicting 

interests nor is subject to any competing moral considerations, in which one person’s 

advance directive has moral authority to determine the care of a different individual.  

However, even if one were to accept Buchanan’s account, his view fails to solve the 

problem that the Objection from Personal Identity presents to cases of competing 

interests: that when a loss of personal identity creates a new set of interests that 

directly conflicts with the previously competent person’s advance directive, it is 

unclear why the advance directive should be given decision-making authority.  

 

iii.   The Guardianship Account  

One way to avoid the objections to Buchanan’s Ownership Account is to argue 

that the proper relationship between a person and her nonperson successor is not one 

of ownership, but rather guardianship. I will refer to this view as the Guardianship 

Account and it argues the following:  

i. Any person x, has decision-making authority over an individual y, when x is 

guardian over y.  

 
138 Furberg (2012), pg. 71 
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ii. A competent person should be viewed as the guardian over her incompetent 

successor regardless of whether this successor139 is the same person, a new 

person or a new nonperson human being.  

iii. A previously competent individual’s choices can be represented and exercised 

through the use of an advance directive.  

iv. Therefore, a competent person’s advance directive can have decision-making 

authority over his or her incompetent successor. 

 

In support of the Guardianship Account, one could draw a parallel to the way 

in which people are often granted guardianship over others and as a result are given 

decision-making authority over what should happen to these individuals in certain 

contexts. For example, parents are often granted legal guardianship over their children 

and, as such, have the moral and legal authority to make certain decisions for their 

children. The Guardianship Account can make a similar move, arguing that the 

relationship between a previously competent individual and the new incompetent 

individual occupying her body should be viewed as analogous to the relationship 

between a parent and a child where the former is granted the ability to make decisions 

for the latter. But what reasons are there to believe that we should think of a competent 

person’s relationship to their incompetent successor as being similar to the relationship 

between a parent and a child? Guardianship is defined as a legal relationship between 

a competent adult – the guardian – and another individual – the ward – who, for 

whatever reason, lacks the ability to make certain decisions for themselves.140141 The 

 
139 By successor I mean any individual (person or nonperson) who has come to occupy the body of the 
once competent person.   
140 Guardianship.org. 2022. National Guardianship Association. [online] Available at: 
<https://www.guardianship.org/what-is-guardianship/>  
 
141 Depending on the terms of the guardianship and state practices, the guardian may or may not have to 
seek court approval for various decisions.  
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guardian is authorized to make certain legal, financial and health care decisions for the 

ward on the basis that the guardian possesses some baseline level of competency and 

decision-making capability. Implicit in this authorization is the understanding that the 

guardian is capable of making decisions that are in the best interests of the ward.  

A guardian need not be related to the ward, but because family members are 

generally considered to be the best judges of what is in another person’s bests 

interests, they are typically given priority when it comes to determining who might be 

the most appropriate guardian. With this conception of guardianship in mind, the 

proponent of the Guardianship Account could argue that the relationship between a 

competent person and her incompetent successor is one of guardianship for it involves 

a competent person making decisions (through the use of advance directive) for an 

individual who can no longer make decisions for themselves and we should view the 

competent person as the most appropriate judge of the best interests of the 

incompetent individual.  

To help illustrate the difference between how the Ownership Account and the 

Guardianship Account reject the Objection from Personal Identity, consider Karen 

Quinlan’s case (a young woman who falls into a permanently vegetative state), but 

imagine that Karen, when competent, had signed an advance directive stating that she 

wants to refuse any life sustaining treatment if she were ever to fall into a permanently 

vegetative state (PVS).  Now consider what each view might say about Karen’s 

situation:  

a) According to the Objection from Personal Identity, the competent Karen’s 

advance directive should have no moral authority over what should happen to 

PVS Karen as the previously competent Karen is no longer the same person 
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as the PVS individual that exists now, and one person’s advance directive and 

has no moral authority to determine the care of a different individual.   

 

b) According to Buchanan’s Ownership Account, despite the previously 

competent Karen and the PVS Karen being two different individuals, the 

previously competent Karen’s advance directive should have decision 

making authority over the PVS Karen because the competent Karen owns her 

body in such a way that she has decision making authority over her body 

which includes the PVS Karen who currently occupies it.   

 

c) According to the Guardianship Account, the competent Karen’s advance 

directive should have moral authority to determine the care for PVS Karen 

because we should think of the competent Karen as guardian over PVS Karen 

and as such, the competent Karen has decision-making authority over what 

should happen to the PVS Karen.   

The Guardianship Account is appealing in that it avoids some of the pitfalls of 

Buchanan’s Ownership Account while still objecting to premise (1) of the Objection 

from Personal Identity. For example, whereas the notion of ownership might suggest a 

morally problematic relationship between the owner and the individual that is being 

owned, a relationship based on guardianship does not have the same worrisome 

implications.  As was seen in the example of the parent and the child, one individual 

being guardian over another does not suggest that either of the individuals involved 

has an elevated/diminished moral status when compared to the other. Guardianship 

suggests that the guardian is more ‘fit’ to make certain decisions for the individual she 

is guardian to, but this seems consistent with how we tend to view PVS individuals or 

children i.e., that they are not the best judges of their welfare given the circumstances 
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they find themselves in. Another benefit of the Guardianship Account is that, whereas 

the Ownership Account seems to only handle cases where the competent person has 

been replaced by a new nonperson human being with ‘radically truncated’ interests, 

the Guardianship Account can better handle cases of competing interests, even if the 

competent person has been replaced by a new person. For example, the Ownership 

Account fails to properly solve Margo’s dilemma for it is unclear how Margo1 has 

ownership over her body in a way that Margo2 does not and thus it is unclear why we 

should give Margo1’s preferences the moral authority to make decisions for Margo2.  

However, if we think of Margo1 as being the guardian to Margo2, then we can 

recognize that Margo2 is a different person with her own set of competing interests and 

still maintain that Margo1 has decision making authority over what should happen to 

Margo2, similar to how a parent can both recognize that her child has his or her own 

set of interests and yet still possess the authority to make certain decisions for that 

child. 

 

iv.   Objections to the Guardianship Account 

Despite the proposed benefits, there are a number of potential objections that 

can be raised in response to the Guardianship Account.  To illustrate these concerns, I 

will take a closer look at how the Guardianship Account applies to Margo’s dilemma 

and argue that, whereas it may not have as many issues as the Ownership Account, the 

Guardianship Account ultimately fails to provide a satisfactory explanation of how we 

should measure the interests of a previously competent person versus the interests of 

his or her incompetent successor for it is not clear that we should think of the 

relationship between Margo1 and Margo2 as one of guardian and ward.  

Recall that, on the definition of guardianship that was provided earlier, the 

relevant features of a guardian/ward relationship are that there exists a competent 
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person who is capable of making certain decisions for the ward (who has lost decision-

making capacity) and the competent person is capable of understanding and making 

these decisions out of consideration of the best interests of the ward. The proponent of 

the Guardianship Account can argue that this is the exact sort of relationship that 

exists between Margo1 and Margo2 for even if we were to accept the Discontinuity 

Thesis and hold that Margo1 and Margo2 are two separate individuals, we should view 

Margo1 as being capable of making competent decisions (through her advance 

directive) for Margo2 that are in Margo2’s best interests.  

However, Margo’s Alzheimer’s presents special difficulties that may limit 

Margo1’s ability to make decisions that are in Margo2’s best interests which raises the 

question of whether Margo1 is truly qualified to serve as guardian to Margo2.  One 

objection raises an epistemological worry with the argument being that, due to 

Margo’s dementia, Margo1 does not have proper epistemic access to the evidence 

needed to properly understand what may or may not be in Margo2’s best interests.  

This epistemic objection argues that Margo1 is unfit to serve as guardian to Margo2, 

for Margo1 is incapable of knowing or understanding what actions may or may not be 

in Margo2’s best interests. This objection can be formulated as follows:  

i. In order for Margo1 to act as guardian over Margo2, Margo1 must be 

capable of knowingly making decisions that are in Margo2’s best 

interests.  

ii. In order to knowingly make decisions that are in Margo2’s best 

interests, Margo1 must possess a sufficient level of knowledge and 

understanding with regards to Margo2’s interests and overall well-

being.  
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iii. Margo2’s dementia prevents Margo1 from possessing a sufficient level 

of knowledge and understanding with regards to Margo2’s interests and 

overall well-being.  

iv. Thus, Margo1 is incapable of knowingly making decisions that are in 

Margo2’s best interests.  

v. Therefore, Margo1 cannot act as guardian over Margo2.  

 

The exact epistemological criteria that one needs to meet in order to possess a 

sufficient level of knowledge and understanding with regards to another individual’s 

overall best interest may differ from one case to another, but there is at least one 

ability that seems necessary for a guardian to possess: the ability to revise one’s 

judgements based on new evidence.  This is where the difference between a 

parent/child relationship and Margo1 and Margo2 becomes most apparent.  Despite 

there being no explicit legal consensus, any parent who is deemed legally fit to act as 

guardian to a child will generally possess the ability to revise her judgements and 

decisions in light of new evidence. For example, imagine an adult, Amanda, who is 

guardian over an infant, Jack, and due to a rare disease that Jack has, Amanda has to 

make several decisions regarding medical treatment options for Jack. Now imagine 

that Amanda chooses one specific option for Jack but for whatever reason this option 

causes Jack great mental and emotional discomfort.  In light of this discomfort, 

Amanda chooses to stop the treatment and go with an alternative treatment option that 

she hopes will be less of a burden on Jack. If Amanda were unable to consider and 

factor Jack’s discomfort into her decision, then there is a crucial sense in which she 

seems incapable of understanding Jack’s overall best interests and as such would be 

unfit to serve as his guardian.  In Margo’s case, Margo1 made the decision long ago 

that Margo2 should be denied medical treatment if she were to develop. However, 
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Margo1 is unable to revise her advance directive in a way that reflects any new 

evidence regarding Margo2’s interests and welfare and as such, Margo1 may not be fit 

to serve as guardian to Margo2, similar to how, if Amanda is unable to revise her 

decisions based on new evidence she would not be fit to serve as guardian over Jack.   

 This objection highlights an important practical issue with advance directives: 

that unlike contemporary decision-making, future-oriented advance directives are 

generally unresponsive to new evidence. In certain situations, this may not prove to be 

an issue, for as Dworkin previously discussed, the right to autonomy grants a person 

the ability to revise her advance directive as one autonomous decision can replace 

another. But in cases like Margo’s, where a person loses the ability to revise her 

advance directive in light of new evidence, so too does she lose the ability to properly 

understand the future interests and welfare of another person.  

Another way to frame this concern is through the use of what L.A. Paul refers 

to as transformative experiences142. According to Paul, people will sometimes have 

transformative experiences, which are experiences that are both epistemically and 

personally transformative.143  An experience is epistemically transformative when, 

before undergoing the experience, the subject does not know what type of cognitive 

transformation will take place as a result of undergoing the experience.  An 

epistemically transformative experience teaches a person something she could not 

have learned without having that kind of experience; it teaches her what that kind of 

 
142 Boerstler, K. The challenge of transformative experiences for advance directives: predicting a future 
with Alzheimer’s disease. Palgrave Commun 3, 17034 (2017) 
 
143 Boerstler (2017), pg.3 
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experience is like, and gives her new abilities to imagine, recognize and cognitively 

model possible states.144 Paul expands on this concern writing,  

The main problem with transformative [experiences] is that our 

standard decision models break down when we lack epistemic access to the 

subjective values for possible outcomes. We cannot grasp these outcomes in 

the relevant way, the way we’d need to in order to knowledgably assess them. 

As a result, in cases of transformative choice, the rationality of an approach to 

life where we think of ourselves as authoritatively controlling our choices by 

imaginatively projecting ourselves forward and considering possible subjective 

futures is undermined by our cognitive and epistemic limitations.145 

Alzheimer’s impairs a person’s cognition over time, and as such, Margo1 could 

not have learned what it was like to be a person with Alzheimer’s before actually 

living through it. We can then amend the previous objection by arguing that Margo1’s 

inability to know or understand what it’s like to live with Alzheimer’s renders her 

incapable of knowing or understanding the interests and well-being of Margo2 which 

ultimately makes Margo1 unfit to serve as guardian to Margo2. This objection can be 

formulated as follows:  

a. In order for Margo1 to act as guardian over Margo2, Margo1 must be 

capable of knowingly making decisions that are in Margo2’s best interests.  

b. In order to knowingly make decisions that are in Margo2’s best interests, 

Margo1 must possess a sufficient level of knowledge and understanding 

with regards Margo2’s interests and overall well-being.   

 
144 L.A. Paul, “Précis of ‘Transformative Experience.’” Philosophy and Phenomenological Research, 
vol. 91, no. 3, [International Phenomenological Society, Philosophy and Phenomenological Research, 
Wiley], 2015, pg. 761 
 
145 Paul (2015), pg. 761 
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c. Undergoing an epistemically transformative experience prevents one from 

possessing a sufficient level of knowledge and understanding with regards 

to the interests and well-being of his or her incompetent successor. 

d. The development of dementia that Margo1 undergoes constitutes an 

epistemically transformative experience.  

e. Thus, Margo1 is incapable of knowingly making decisions that are in 

Margo2’s best interests. 

f. Therefore, Margo1 cannot act as guardian over Margo2. 

 

One objection is to point out that we often make judgements and decisions 

about events and circumstances in our future that we have imprecise or incomplete 

knowledge of. For example, imagine Sarah, who decides to have a child despite never 

previously having a child.  On Paul’s view, having a child constitutes a transformative 

experience, for being pregnant provides you with access to knowledge about what 

pregnancy is like that is extremely difficult, if not impossible, to acquire without being 

pregnant.146 However, most people would not object to Sarah’s decision to have a 

child just because she lacks a sufficient level of knowledge and understanding what it 

is like to have a child.  The question then becomes: why can Sarah proceed with 

having a child despite lacking sufficient knowledge and understanding of what it is 

like to have a child, but Margo1 cannot make decisions for Margo2 despite Margo1 

lacking a sufficient level of knowledge and understanding of what it is like to live with 

Alzheimer’s? The difference is that Sarah’s ability to have a child does not require the 

same level of knowledge or understanding that Margo1’s being guardian over Margo2 

requires.  In other words, Sarah’s lack of knowledge and understanding about the 

 
146 Paul, L. A. (2015). What You Can't Expect When You're Expecting'. Res Philosophica 92 (2):1-23 
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experience of having a child does not hinder her ability to have the child: there are lots 

of facts about having a child that Sarah will come to learn during the process. But in 

Margo’s case, it is precisely Margo1’s lack of knowledge an understanding that 

hinders her ability to act as guardian to Margo2. Thus, epistemically transformative 

experiences may not be problematic in cases where the level of knowledge and 

understanding needed to perform a particular action is relatively low.147 However, in 

cases where not having a sufficient level of knowledge and understanding makes one 

incapable of performing a particular action, then having an epistemically 

transformative experience may render one incapable of performing said action.   

Another potential worry for the impact of epistemically transformative 

experiences is that, if Margo1 is incapable of making decisions for Margo2 because she 

is incapable of knowing what it is like to live with Alzheimer’s, and if people with 

severe Alzheimer’s generally lack medical decision-making capacity, then this may 

result in no one being capable of making decisions for Margo2 – not even her doctors 

or caretakers.  For if a person is competent then they do not know what it’s like to live 

with Alzheimer’s and if they have Alzheimer’s then they are incapable of making 

certain medical decisions for themselves. However, this may only mean that we 

shouldn’t view the relationship between Margo2 and her surrogate decision maker as 

that of guardian and ward. It may be the case that Margo2 has a caretaker who is only 

required to make decisions to the best of her ability and that if she were to make a 

mistake, she be capable of amending her choices based on new evidence. This would 

prevent the worrisome conclusion that nobody is capable of making decisions for 

Margo2, while still explaining why we may think Margo1 is incapable of making 

decisions for Margo2.   

 
147 Or in cases where a person is capable of changing her mind/generally responsive to new evidence. 
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The Guardianship Account provides a compelling objection to premise (1) of 

the Objection from Personal Identity arguing that, Margo1’s advance directive may 

have the moral authority to determine the care of Margo2 (a numerically different 

individual) if we view the relationship between the two as guardian and ward. 

However, given certain epistemic concerns, there is serious doubt as to whether 

Margo1 is capable of acting as guardian to Margo2 for Margo’s disruption of 

psychological continuity makes it unlikely that there is a reliable and sufficient enough 

link between Margo1’s wishes and Margo2’s interests to constitute a guardian/ward 

relationship.    

Attempting to better understand the relationship between a previously 

competent person and her incompetent successor highlights another potential issue 

that the Discontinuity Thesis poses to the moral authority of advance directives.  

Recall that, in previous sections I presented Ronald Dworkin’s Integrity View and the 

Orthodox Judicial Approach, both of which rely on a conception of autonomy as self-

authorship, to argue that respect for autonomy requires extending people’s ability to 

shape their lives past the point of incompetency. On both views, in order to properly 

extend one’s ability for self-authorship, we must grant moral and legal authority to 

one’s precedent autonomy which is best represented through the use of advance 

directives. However, if the moral and legal authority of an advance directive is 

grounded in the concept of self-authorship or self-determination then there is doubt as 

to whether one person’s advance directive has the proper moral and legal authority to 

decide for a numerically distinct individual. In other words, self-authorship by 

definition allows a person the ability to decide for herself, not for someone else. Thus, 

if the Discontinuity Thesis is true and Margo1 and Margo2 are two separate 

individuals, then an appeal to autonomy as self-authorship cannot justify Margo1’s 

advance directive having decision-making authority over Margo2.   
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If Dworkin and the Orthodox Judicial Approach want to continue to ground the 

moral and legal authority of advance directives through the concept of autonomy as 

self-authorship, they would have to reject the Discontinuity Thesis, and adopt a 

conception of personal identity that can both consider Margo1 and Margo2 as the same 

‘self’ while at the same time reconcile the special difficulties that Margo’s 

Alzheimer’s presents to maintaining her personal identity over time.   

 

E.   Conclusion  

Over the course of this chapter, I’ve discussed a number of issues that the 

Objection from Personal Identity poses to the moral and legal authority of advance 

directives. While alternative theories of personal identity provide some support against 

the Discontinuity Thesis, there is a more general concern that such widespread 

philosophical disagreement over the correct theory of personal identity may ultimately 

prevent bioethicists and policymakers from implementing any substantial changes to 

the way in which advance directives are morally and legally prioritized in situations 

involving medical decision making for incompetent patients.  

In my final chapter I will explore how taking these moral authority objections 

seriously might impact real-life clinical practices.  I begin by arguing that the 

Orthodox Judicial Approach should consider a number of different policy and practice 

emendations so as to avoid placing too heavy an epistemic burden on physicians and 

surrogate decision-makers. I’ll then consider alternative legal standards, arguing that 

the moral and judicial analysis relies too heavily on an unclear and inconsistent notion 

of autonomy that is too focused on fitting incompetent patients into a model of a 

competent decision-maker and that this ultimately harms many incompetent patients. I 

will conclude by arguing that courts and health care professionals would better respect 

incompetent patients – and do less harm – by focusing on a patient’s current best 



 

103 

interests as opposed to prioritizing the incompetent patients’ precedent autonomy 

(which is most often represented through the use of advance directives and the 

substituted judgment standard). 
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CHAPTER 3 

PRECEDENT AUTONOMY IN CLINICAL PRACTICE 

 

Over the course of the previous two chapters, I explored the concept of 

precedent autonomy in the context of medical decision making in an attempt to better 

understand how to best respect the wishes, preferences, values, goals and the overall 

well-being of incompetent patients who have lost decision-making capacity. In 

Chapter 1, I argued that, when conceptualizing autonomy as self-authorship, respect 

for autonomy entails a respect for one’s precedent autonomy, for according to Ronald 

Dworkin, autonomy is valuable insofar as it allows people to shape their lives as a 

whole (according to their own unique character), and respecting precedent autonomy 

allows people to continue to control and shape their lives past the point of 

incompetency.  

In chapter 2 I presented a brief history of the general consensus regarding 

medical decision-making for incompetent patients as it has developed in law and 

public policy and I explained how this Orthodox Judicial Approach has led to the 

creation of a Hierarchy of Standards, which holds that when determining what choice 

to make for a patient that has lost decision-making capacity, decisionmakers should 

first turn to the explicit wishes of the patient which are best represented through the 

use of an advance directive. When no such directive exists, the decisionmaker can 

apply the Substituted Judgment Standard in an attempt to recreate what the patient 

would have chosen if competent. Here the decision maker can rely on evidence about 

the patient’s former values, informal statements, goals, condition and prognosis to 

make their determination.  If there is no directive and there does not exist sufficient 

evidence as to what the patient would have chosen if competent, then the surrogate 
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should use the Best Interests Standard and make a decision based on the patient’s 

overall best interests.  

I then considered a number of conceptual problems with the Hierarchy of 

Standard’s prioritization of precedent autonomy (Moral Authority Objections), 

including concerns over whether one’s personal identity can survive incompetency 

and what it is that renders some preferences authoritative when in tension with others.  

But how much of an impact, if any, should these Moral Authority Objections have on 

the practical application of the Hierarchy of Standards? In my final chapter I will 

argue that making decisions for incompetent patients in real-life clinical practice is 

much more complex and idiosyncratic than what the Orthodox Judicial Approach 

suggests, and that, given this complexity, there are a number of objections and 

concerns that should change the way that we treat, value, and, in some cases, overrule 

a person’s precedent autonomy – both in situations involving advance directives and 

in the application of the Substituted Judgment Standard.   

I will begin by arguing that advance directives are often not reliable 

expressions of a patient’s autonomy, and as such, there are a number of medical 

situations in which surrogates and physicians may be justified in overriding/ignoring 

an incompetent patient’s advance directive.  I will then argue that, due to the complex 

epistemological nature of determining what a patient would have chosen if competent, 

surrogate decision makers often lack the proper information and evidence needed to 

employ the Substituted Judgement Standard correctly, which I will argue is supported 

by empirical research that shows that surrogates often struggle to accurately determine 

a patient’s medical preferences. I will end by considering objections to the Orthodox 

Judicial Approach’s Hierarchy of Standards in favor of prioritizing a Best Interest 

Standard that some believe better protects the well-being of incompetent patients. 

While I will agree that the Orthodox Judicial Approach has serious conceptual and 
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practical flaws, I will argue that the Best Interest Standard falls victim to similar 

objections and that, in order to create a more concrete and reliable system for both 

protecting the interests of incompetent patients and resolving any ethical dilemmas 

that arise when determining what decisions to make for incompetent patients, we will 

need a revised Best Interest Standard that can both respect the autonomy of formerly 

competent patients without ignoring their current interests.  

 

A.   Advance Directives  

In previous chapters, I explained how, out of a commitment to both the value 

of autonomy as self-authorship and a recognition of the moral and legal authority of 

one’s precedent autonomy, the Orthodox Judicial Approach developed a Hierarchy of 

Standards that prioritizes a patient’s advance directive in situations involving 

surrogate decision makers determining which decisions to make for incompetent 

patients. In this section I will argue that, despite the general belief that advance 

directives are meant to provide guidance, certainty, and a sense of control for 

incompetent patients, there are a number of practical and philosophical concerns that 

raise serious doubt as to whether advance directives are effective expressions of 

autonomy that are worthy of the level of respect that the Orthodox Judicial Approach 

suggests. I’ll begin by arguing that the inability to accurately predict in advance what 

medical decisions one would want in the future can undermine whether a patient’s 

advance directive is a genuine expression of her autonomy. I will then consider how 

even if a patient were able to perfectly predict her future preferences, there is a 

separate concern over whether her surrogate decision maker possesses the level of 

knowledge needed in order to determine whether the patient’s advance directive is a 

genuine expression of autonomy that is worthy of respect. 
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1.   Predicting the Future  

Recall that, according to Ronald Dworkin’s Integrity View of autonomy, 

respecting a person’s autonomy is important for it make self-authorship possible: it 

allows each of us to be responsible for shaping our lives according to our own 

coherent or incoherent – but in any case, distinctive – personalities. But in order to live 

a life of integrity in this way, Dworkin argues that a person’s life must be 

distinguished by a certain type of consistency of commitment and conviction over 

time, which means living a life that is in character and consistent with the projects and 

values that constitute one’s identity given the importance that she attaches to them. 

Thus, respect for autonomy requires that we honor an incompetent person’s advance 

directive, but only if we believe that those instructions expressed in the directive 

cohere with her deeply held values/preferences/interests over time. For example, 

consider Dworkin’s Jehovah’s Witness case where he asks us to imagine the 

following:  

Suppose that a Jehovah’s Witness, whose religious convictions so 

require, has signed an [advance directive] stipulating that he is not to receive 

blood transfusions even if he, out of weakness of will, requests them when he 

will otherwise die. He wants, like Ulysses, to be tied to the mast of his faith. 

But when the moment comes, and he needs a transfusion, he pleads for it.148 

Dworkin argues that the later plea to administer the blood transfusion overrides 

the original decision to refuse the blood transfusion because the later plea counts as a 

fresh exercise of autonomy and if we were to ignore it then we would be treating the 

Jehovah’s Witness as though he has lost the ability to shape his life according to his 

 
148 Dworkin, Ronald. “Autonomy and the Demented Self.” The Milbank Quarterly, vol. 64, 1986, p. 11 
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own values, goals and preference in a way that violates his autonomy. Dworkin then 

asks us to consider a slight alteration to the case writing:  

Suppose that the same accident that made the blood transfusion 

medically necessary for the Jehovah’s Witness also deranged him now, and 

while still deranged, he demands the blood transfusion.149 

In this case, Dworkin argues that we would violate the Jehovah’s Witness’ 

autonomy by administering the blood transfusion for we would not view his current 

demand in his deranged state as a fresh exercise of autonomy and thus, the Jehovah’s 

Witness’ advance directive remains in force because no new decision by a person 

capable of autonomy has annulled it. Dworkin continues:  

A competent person’s right to autonomy requires that his [advance 

directive], about how he is to be treated if he becomes demented, be respected 

even if they do not represent, and even if they contradict, the desires he has 

when we respect them, provided he did not change his mind while he was still 

in charge of his own life.150  

Here Dworkin reiterates the value of autonomy as self-authorship in order to 

draw a line between which preferences he thinks are deserving of respect and which 

preferences are not: it is the Jehovah’s Witness’ former preferences that allow him to 

shape his life according to his own distinctive values – not the preferences expressed 

when deranged – and as a result, it is the former preferences which a right to 

autonomy protects.  The Jehovah’s Witness’ derangement may rob him of the ability 

to make new decisions for himself while in a deranged state, but his precedent 

 
149 Dworkin, (1986) pg. 12 
 
150 Dworkin, (1986) pg. 13 
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autonomy allows him to continue to shape his life in a way that reflects his deeply 

held values.  

If a right to autonomy includes respect for a person’s precedent autonomy, it 

follows that in order for an advance directive to act as an effective tool for self-

authorship, a person must be able to predict their future preferences with at least some 

reasonable level of accuracy. For if a person’s future-oriented preferences do not align 

with her values in the way that she predicts, then there is reason to doubt whether her 

advance directive demonstrates the level of consistency and accuracy that Dworkin 

finds necessary to be a genuine expression of autonomy.151 For example, consider 

another version of the Jehovah’s Witness example that I will refer to as the ‘religious 

amendment’ case:  

Imagine that the Jehovah’s Witness, whose religious convictions so require, 

has signed an advance directive stipulating that he is not to receive a blood 

transfusion for he views it as a betrayal of his religion, even if he, out of weakness of 

will, were to demand it. Imagine also that, the same accident that makes the blood 

transfusion medically necessary also deranged him, and while still deranged, he 

demands the blood transfusion. But right as physicians are contemplating whether to 

honor his directive, they learn that as of that same day, the Jehovah’s Witness official 

religious doctrine has changed its stance on the permissibility of certain medical 

procedures and as a result all practicing Jehovah’s Witnesses are now allowed to 

receive a blood transfusion without any sort of spiritual punishment. Not only are 

Jehovah’s Witnesses allowed to receive blood transfusions, but the religious 

amendment also declares that any practicing Jehovah’s Witness who refuses 

 
151 It’s important to note as well that even if one were to accept a more evidence-based theory of the 
precedent autonomy and argue that we should  
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lifesaving medical care when needed commits sacrilege and is subject to religious and 

spiritual punishment.  

 

While it is true that this religious amendment does not change the specific 

instructions left by the Jehovah’s Witness, it may change whether we view his 

advance directive as a genuine expression of autonomy, for denying the Jehovah’s 

Witness the blood transfusion in this case undermines his ability to shape his life 

according to his religious values in the way that Dworkin believes respect for 

autonomy is meant to protect (in this case protecting his value in living a life in 

accordance with the religious teachings of Jehovah’s Witnesses).  Similar to how 

Dworkin argues that respecting the Jehovah’s Witness’ deranged preferences does not 

allow the Jehovah’s Witness the ability to shape his life according to his values, so too 

does respecting the preferences expressed by an inaccurate and inflexible advance 

directive fail to allow a person to be author of his own life story in the way that he 

intended. Thus, in order for an advance directive to be a genuine expression of 

autonomy for those who have lost decision-making capacity, it must have at least 

some predictive power with regards to a person’s future-oriented preferences. I will 

refer to this principle as the Predictive Power Condition and it holds the following:  

 

Predictive Power Condition: In order for a patient’s advance directive 

to be a genuine expression of autonomy that is worthy of respect, the directive 

must be able to predict the patient’s preferences in a way that reflects and or 

preserves his or her distinctive character/goals/values/interests over time.  

 

In Margo’s case, Dworkin argues that respect for autonomy requires that we 

honor her advance directive as it is through her advance directive that Margo is able to 
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continue to shape her life according to her own unique values and sense of self. But if 

we accept the Predictive Power Condition, then whether we honor Margo’s advance 

directive will depend at least partially on whether her previously expressed preference 

to ‘die with dignity’ is consistent with her values as they have extended to her current 

situation (in which she appears to be happy despite her illness).  

The problem, however, is that there is substantial empirical evidence that 

shows both: a) people generally lack the knowledge needed to predict accurately their 

future feelings and behavioral choices regarding medical care and b) people’s 

treatment preferences are inconsistent and unreliable over time and across changes in 

their health condition. For example, a study done in Oregon showed that only 46 

percent of people know that patients may legally withdraw life-sustaining treatment152 

in the state while another study153 showed that people tend to overestimate the 

effectiveness of CPR and in many cases hardly know what it is. If a patient is largely – 

if not entirely – unaware or mistaken about the options that are available to her when 

making an advance directive, then it is doubtful whether the preferences expressed in 

the directive regarding her treatment are representative of her values in a way that 

properly respects her capacity for self-authorship. For example, imagine Sarah signs a 

Do-Not-Resuscitate (DNR) order, but she does so due to her mistaken belief that 

administering CPR to a person necessarily permanently incapacitates them. Sarah’s 

lack of understanding regarding the nature of CPR and the effects it has on those that 

it is administered to undermines her advance directive’s authority in the sense that 

 
152 Teno JM, Licks S, Lynn J, Wenger N, Connors AF Jr, Phillips RS, O'Connor MA, Murphy DP, 
Fulkerson WJ, Desbiens N, Knaus WA. Do advance directives provide instructions that direct care? 
SUPPORT Investigators. Study to Understand Prognoses and Preferences for Outcomes and Risks of 
Treatment. J Am Geriatr Soc. 1997 Apr;45(4):508-12.  
 
153 Yamada, R., Galecki, A.T., Goold, S.D. and Hogikyan, R.V. (1999), A Multimedia Intervention on 
Cardiopulmonary Resuscitation and Advance Directives. Journal of General Internal Medicine, 14: 559-
563. 
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those preferences expressed in the directive may not be representative of Sarah’s 

actual values (especially if we have strong reason to believe that, if properly educated, 

Sarah would have never created the DNR).    

Another study154 surveyed over 1000 patients in an Oregon hospital in order to 

determine whether authoring an advance directive and having direct experience with 

illness led to having better knowledge about end-of-life treatment options.  The study 

found the following:  

• No groups of patients knew enough about end-of-life treatment options, not 

even those with better socioeconomic situations or higher education levels.  

• Having patients go through the exercise of creating an advance directive was 

an insufficient means of educating patients about their treatment options. 

• Authoring an advance directive did not improve patients’ comfort with end-of-

life treatment deliberations.  

• Patients were more likely to learn about options in end-of-life care when a 

loved one is in peril than when they themselves are threatened. 

 

Given these results, the study concluded that, despite it being imperative that 

patients have sufficient knowledge and understanding about their end-of-life treatment 

options in order to make informed medical decisions, the majority of patients do not 

possess such knowledge.155  

Other studies show that how a decision is presented to a patient may impact the 

patient’s preferences towards such treatment:  

 
154 Silveira MJ, DiPiero A, Gerrity MS, Feudtner C. Patients' Knowledge of Options at the End of 
Life: Ignorance in the Face of Death. JAMA. 2000;284(19):2483–2488. doi:10.1001/jama.284.19.2483 
 
155 Ibid., pg. 2488 
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Preferences about treatments are influenced by factors like whether 

success or failure rates are used, the level of detail employed, and whether long 

or short-term consequences are explained first… In one study, ‘201 elderly 

subjects opted for the [medical] intervention 12% of the time when it was 

presented negatively, 18% of the time when it was phrased as an advance 

directive already in use, and 30% of the time when it was phrased positively. 

77% of the subjects changed their minds at least once when given the same 

case scenario but a different description of the intervention.156  

There’s also evidence to suggest that preferences are not reasonably stable over 

time:  

A study of 18 women in a natural childbirth class found that 

preferences about anesthesia and avoiding pain were relatively stable before 

childbirth, but at the ‘beginning of active labor’ (4-5 cm dilation) there was a 

shift in the preference toward avoiding labor pains… During the transition 

phase of labor (8-10 cm) the values remained relatively stable, but then … the 

mother’s preferences shifted again at a postpartum toward avoiding the use of 

anesthesia during the delivery of her next child.”157 

People also tend to overestimate the impact that certain illnesses might have on 

their lives: people tend to either disregard the different aspects of their lives that are 

not impacted by the illness or they misunderstand the actual impact that the illness 

ends up having. Daniel Gilbert and Timothy Wilson’s research on ‘affective 

forecasting’, expands on this idea suggesting that individuals often make systematic 

 
156 Fagerlin A, Schneider CE. Enough. The Failure of the Living Will. Hastings Cent Rep. 2004 Mar-
Apr;34(2): 30-42. pg. 33 
 
157 Christensen-Szalanski JJ. Discount functions and the measurement of patients' values. Women's 
decisions during childbirth. Med Decis Making. 1984;4(1):47-58. 
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errors when attempting to predict their emotional reactions and behavioral choices in 

future situations. They write:  

First, our wants are, like any other prediction, susceptible to error. We 

may misconstrue events, misunderstand ourselves, misinterpret our feelings – 

and any of these mistakes can be a cause of mis-wanting. Second, even if we 

could predict how much we would like an event when it happened, we might 

still be unable to predict how that event would affect us in the long run. One 

reason is that our [preferences] are influenced by a multitude of events. It is 

impossible to consider all of these influences every time we consider one of 

them, of course, but unless we do just that, we have little hope of correctly 

predicting the future states that are their conjoint products.158  

Their findings suggest that, even in situations when people are capable of 

accurately predicting certain aspects regarding their future circumstances, they still 

may not understand how they will feel about those circumstances once they get there.  

By prioritizing an incompetent patient’s advance directive on the basis that it is 

an effective tool that preserves one’s capacity for self-authorship, the general 

assumption is that normally competent individuals can predict in advance what 

medical decisions they would want in the future. However, there is considerable 

research that suggests the contrary: that because people’s preferences regarding 

medical treatment tends to shift drastically over time and across several different 

unforeseen circumstances, people are often bad predictors of their future preferences 

in a way that routinely undermines the moral and decision-making authority of their 

advance directives.   While there may exist other studies that show that people are bad 

 
158 Gilbert, D. T., & Wilson, Timothy D. ”Miswanting: Some problems in the forecasting of future 
affective states.” In Thinking and feeling: The role of affect in social cognition, edited by Joseph P. 
Forgas, 178-197. Cambridge: Cambridge University Press, 2000.  
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predictors of their future preferences in other areas – such as financial decisions –the 

Predictive Power Condition does not suggest that one’s decisions in these other areas 

should be similarly ignored. One crucial difference between other types of long-term 

prudential planning and the medical decision-making process that I am concerned with 

here is the lack of revocability: when making end-of-life treatment decisions for 

incompetent patients (the kind of decisions that advance directives are typically 

reserved for) the question of whether to respect the patient’s autonomy is often a 

matter of life and death. As such, autonomy is typically given a unique weight in these 

medical decision-making situations that is not often found in other areas.  

Thus, Margo’s advance directive may not count as a genuine expression of 

autonomy if we have reason to believe that either her preference to die with dignity 

has changed, or that she did not understand what it would be like to live with dementia 

in such a way that her preference to die does not adequately take into consideration the 

fact that she is currently happy. This also explains why doctors may be justified in 

ignoring the Jehovah’s Witness’ advance directive and administering him the blood 

transfusion in the ‘religious amendment’ case, for according to the Predictive Power 

Condition, his advance directive fails to be a genuine expression of autonomy the 

moment that it becomes true that receiving a blood transfusion is not a betrayal of his 

faith in the way that the Jehovah’s Witness had initially thought when he created the 

directive.159 

 

 

 
159 Some may push back and argue that in certain situations, such as the religious amendment case, it’s 
not the case that the Jehovah’s Witness was a poor predictor of his future circumstances. Rather, the 
Jehovah’s Witness was just unlucky in that he was really never capable of predicting the circumstances 
that came to fruition. Thus, it may be helpful to stipulate that failing to meet the Predictive Power 
Condition need not be viewed as a mistake being made by the patient in question. Instead the patient 
can be seen simply as being epistemically unlucky, which can still undermine one’s advance directive 
from being a genuine and effective expression of autonomy.  
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2.   Interpreting Advance Directives 

Even if Margo were able to perfectly predict her future preferences regarding 

her dementia, there is a separate concern over whether others possess the level of 

knowledge about Margo and her preferences that is needed in order to determine 

whether her advance directive satisfies the Predictive Power Condition.  For even 

when a patient expresses her future-oriented preferences through the use of an advance 

directive, there are several factors that must be considered before anyone can 

determine whether the directive is a genuine expression of autonomy that is worthy of 

respect.  Lachlan Forrow describes this difficulty as the ‘Green Eggs and Ham 

Phenomena’, pointing out that, the fact that a patient can express a preference does not 

tell us anything about whether or not he or she understands what is at stake in the 

choice.160  For example, imagine John who, years ago, created an advance directive 

stating a strong desire not to be ‘hooked up to a breathing machine’. The situation has 

now arisen where John is incapacitated due to COVID-19 and is in desperate need of a 

medical ventilator, and it must be determined whether his advance directive should be 

honored. But whether John’s directive is an accurate representation of his values in a 

way that preserves his capacity for self-authorship will depend on more specific 

circumstances such as how long he may require the ventilation, whether or not the 

medical ventilation would cause him pain, how likely undergoing the ventilation 

would improve his prognosis for recovery, how likely is it that the ventilation extends 

his life expectancy, whether John – when creating the directive – had sufficient 

knowledge of what exactly medical ventilation involves, and ultimately whether John 

had an accurate understanding of both how his preferences might change over time 

 
 
160 Forrow, Lachlan. “The Green Eggs and Ham Phenomena.” The Hastings Center Report, vol. 24, no. 6, 
1994, pp. S29–32. 
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and how they might change given all of the specific details of his future condition.  

When considering whether to honor an incompetent patient’s advance 

directive, having to determine if a medical situation that was described in the directive 

has arisen, what exactly the directive instructs others to do, and if the preferences 

described in the directive are genuine expressions of autonomy, creates a practical and 

epistemic demand on others that may be difficult – if not impossible – to overcome. 

David Shoemaker recognizes this issue and argues that when lacking the degree of 

knowledge needed in order to make such determinations accurately, physicians may 

be justified in ignoring a patient’s advance directive.161 Shoemaker asks us to consider 

two different Ulysses-style cases to help justify his claim:   

 

Ulysses I: Ulysses tells the sailors under his command to tie him to the 

mast and stop up their own ears so he can hear the Sirens’ song, but that no 

matter how much he begs them, they’re not to untie him, unstop their ears 

(until he tells them), or steer the ship to the shore.  When in the throes of the 

song, he goes temporarily insane, and he pleads with his sailors to untie him, 

but they refuse.  Suppose you were a sailor with Ulysses.162 

 

Ulysses II: Suppose you’re a sailor lost at sea near the Sirens, and you 

have a kind of unmusical condition such that their song is more irritating than 

entrancing.  As Ulysses’ boat sails near you, you climb aboard, and you see 

Ulysses tied to the mast.  In this scenario, he wrote up instructions to anyone 

who found him not to untie him, and he sent all his sailors off in a different 

 
161 Shoemaker, David. “The Epistemology of Advance Directives.” PEA Soup, 
https://peasoup.typepad.com/peasoup/2010/01/the-epistemology-of-advance-directives.html.  
 
162 Shoemaker, (2010).  
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boat to meet him around Scylla and Charybdis.  He then begs you to untie him 

regardless, directing you to ignore the instructions (despite admitting they’re in 

his handwriting), saying that all he wants to do is listen to a little music.163 

  

Shoemaker argues that in Ulysses I you should respect Ulysses’ previously 

expressed preference and not untie him despite his begging you to do so because, as a 

sailor on his ship, you have a proper understanding of the reason he asked to be tied to 

the mast in the first place. Shoemaker writes, “you saw his resolve, you heard his 

statement of purpose, his concern for your life, and then you saw the change that 

overtook him. You’ve experienced the change in him that he had predicted, and so you 

can safely be said to genuinely know what he would have wanted here, namely, to 

have his earlier preferences respected.”164 But in Ulysses II, you may be justified in 

ignoring his written instructions and untying him given that you do not know anything 

about Ulysses, his personal history and or how he came to be tied to the mast: you 

were not there when Ulysses signed the directive, you did not know what he was 

thinking when he signed it, whether he had a full understanding of the threat the sirens 

posed or how well he would be able to predict his future preferences given a possible 

change in circumstances and thus you have no way of knowing whether his previously 

written instructions are a genuine expression of autonomy that is worthy of respect 

now.  All you have to go on is that Ulysses now is expressing a preference to be untied 

and as such, Shoemaker thinks you are justified in playing it ‘better-safe-than-sorry’ 

and untying him.   

 
163 Shoemaker, (2010).   
 
164 Shoemaker, (2010).   
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Shoemaker uses these Ulysses-style cases to argue that advance directives, as 

they are often used now, create too heavy an epistemic demand on physicians, for 

similar to the sailor in Ulysses II, physicians are often presented with cases where a 

patient, whom they barely know, is expressing a preference that is contrary to the 

preferences written down in their advance directive, and what may appear clear and 

obvious to the patient who created the directive may be confusing and difficult to 

understand for those who are left to interpret the patient’s instructions. For example, 

think back to John and his advance directive where he stipulates that, if incapacitated, 

he would not want to be ‘hooked up to a breathing machine’.  Now imagine that John 

has been infected with COVID-19, is incapacitated, and he requires a medical 

ventilator to help him recover. It is possible that when expressing his desire not to be 

‘hooked up to a breathing machine’ John imagined only scenarios where he suffers a 

traumatic injury or is left permanently incapacitated and that, if being hooked up to a 

medical ventilator was mostly unintrusive and life-saving, John would be okay with 

the procedure. But unless John makes this condition clear in his instructions, his 

caretakers may be left to wonder whether John would rather die than go through what 

they may view as a relatively unintrusive procedure of using a medical ventilator to 

help him recover from COVID-19.   

Given the practical and epistemic hurdles that physicians must overcome in 

order to accurately interpret an incompetent patient’s advance directive, Shoemaker 

suggests that, to maintain the moral and legal authority of advance directives in the 

way that the Hierarchy of Standards suggests, the use of advance directives should be 

tied strictly to those patients and physicians who are expected to have a continuing 

relationship through the time of the circumstances specified in the patient’s directive. 

That way physicians are better positioned to play the role of the sailor in Ulysses I 

who possesses the requisite degree of knowledge that is needed in order to understand 
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whether the directive is a genuine expression of autonomy. There is considerable 

research that suggests that maintaining the same physician throughout a prolonged 

period of one’s life has several benefits for one’s health, however several patients do 

not have the luxury to maintain such a relationship.165  

One could alter Shoemaker’s proposal slightly and argue that advance 

directives should be restricted to those patients who have at least some person in their 

lives who can play the role of the sailor in Ulysses I.  On this view, it need not be a 

physician who has a continuing relationship with the patient who creates the advance 

directive, but rather it just needs to be the case that there is at least one person – say a 

close friend, family member or loved one – in the patient’s life who could potentially 

work in conjunction with a physician in order to determine whether the patient’s 

advance directive is a genuine expression of autonomy.  This would solve the issue for 

patients who are unable to maintain continuity of care with one particular physician, 

for it would allow the patient’s advance directive to be subject to examination from 

both someone with a certain level of medical expertise and someone with direct 

knowledge of the patient’s personal history.   

One might object that Shoemaker’s solution, and the subsequent amendment, 

would limit the number of people who are capable of authoring and executing an 

advance directive effectively in a less than ideal way: it would, for instance, restrict 

the use of advance directives to only those who possess a certain type of relationship 

with others.  The problem is that exactly what type of relationship and or information 

is needed in order to interpret an advance directive correctly is often vague, ill-defined 

and will vary drastically from one case to another to the point that it may often be 

 
165 Tiberian, Janet, et al. “Study: Keeping the Same Doctor Can Lead to a Longer, Healthier Life.” 
MDVIP, 13 July 2018, https://www.mdvip.com/about-mdvip/blog/study-keeping-same-doctor-can-
lead-longer-healthier-life. 
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impossible to determine who exactly, if anyone, can interpret an incompetent patient’s 

advance directive correctly.166   

For example, it may appear on the surface that the sailors in Ulysses I are well 

positioned to understand why they should honor Ulysses’ previously held preference 

and not untie him from the mast of his ship: they were all there when Ulysses 

explained his plan and expressed his preference to hear the Sirens. But what if, similar 

to Sarah who was mistaken about CPR, Ulysses is mistaken about the Sirens and that 

hearing their music would not actually result in his death?  The sailors’ justification 

for ignoring his plea to be untied is based largely on their assumption that Ulysses had 

a proper understanding of the dangers that the Sirens presented.  But, as was discussed 

in the previous section, people are often unaware and outright mistaken about certain 

details of their future care in such a way that following their previously made 

instructions might undermine their ability to shape their lives according to their 

values/goals/interests.  

But how are the sailors in Ulysses I meant to know that Ulysses is operating on 

a false belief? Even if one person in particular appears to be well positioned to 

interpret an incompetent patient’s advance directive there will always be a concern 

over whether the interpreter possesses the degree of knowledge needed in order to 

correctly determine if the patient’s advance directive is a genuine expression of 

autonomy.  Given these practical and epistemic concerns, perhaps the best that we 

may be able to hope for is that we determine who is best positioned to interpret a 

 
166 It’s important to note here that these epistemic difficulties are not meant to suggest that there is any 
one perfect process for interpreting one’s advance directive. Rather, these concerns are used to show 
that there may be reasons to question whether there is a better method for respecting a patient’s 
autonomy that is not subject to as many practical and philosophical issues as the use of advance 
directives.  Ultimately it may be the case that the best that we can hope for is to deal with the issues of 
interpreting advance directives as they arise and that in several cases one’s advance directive may not 
be as hard to interpret as several of the examples used throughout this chapter. And when the cases are 
difficult, it may be that physicians and caretakers can only do the best that they can to respect the 
patient’s autonomy.  
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person’s advance directive, even if there is no one who is perfectly positioned to do so. 

So even if the sailors in the amended Ulysses I case are unaware of Ulysses’ false 

belief, they may still be justified in following Ulysses demand for they are better 

positioned than anyone else to determine whether they should untie Ulysses from the 

mast even if they are making a mistake by not untying him.  While this type of 

concession may lead to several situations in which physicians and surrogates are 

justified in making decisions for a patient that ultimately undermines the patient’s 

ability to live a life of integrity in the way that Dworkin described, this may be the 

best that we can hope for if the goal is to allow for at least some situations in which 

advance directives can be used as a way to preserve an incompetent patient’s capacity 

for self-authorship.  

Dworkin’s integrity view of autonomy argues that a right to autonomy must 

include precedent autonomy for it is through a person’s precedent autonomy that they 

are able to continue to shape their lives past the point of incompetency. But as was 

shown throughout this section, given patients’ inability to accurately predict in 

advance what medical decisions they would want in the future, and given the practical 

and epistemic demands that are placed on those who are left to interpret the patient’s 

instructions, honoring those preferences expressed in an incompetent patient’s 

advance directive does not always respect the patient’s autonomy in the way that 

Dworkin and the Orthodox Judicial Approach suggest.167 Critics of advance directives 

will cite these issues along with the fact that, in several cases, having an advance 

 
167 Even proponents of the evidentiary view of autonomy who argue that we should honor advance 
directives as they are the best evidence as to what a patient would have wanted, this argument falls 
subject to the same issue that under the same reasons: that there is substantial empirical evidence that 
suggests that patients often are not the best judges of their future medical care or preferences.  
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directive does not affect patients’ treatment168169170171172 to argue that advance 

directives are not the most effective tool for respecting and prioritizing incompetent 

patients’ precedent autonomy. In the next section I will explore how the Substituted 

Judgement Standard is applied in ordinary clinical practice, and I will argue that, upon 

closer inspection, it falls subject to similar practical and philosophical issues that 

plague advance directives.  

 

B.   The Substituted Judgment Standard  

According to the Hierarchy of Standards, when determining what choice to 

make for a patient that has lost decision-making capacity, the surrogate decision-

maker should first consider whether the incompetent patient had created an advance 

directive instructing others what to do under certain circumstances. When no such 

directive exists, the surrogate should apply the Substituted Judgement Standard, which 

holds that when a patient does not provide any previous directives, or the patient’s 

previous directives are not sufficient to determine which treatment option should be 

pursued, surrogate decision-makers should make the decision that the incompetent 

 
168 In addition to concerns over patients’ ability to predict their future preferences and the number of 
issues that arise when attempting to interpret an incompetent patient’s advance directive, there is also 
strong evidence that shows that advance directives often fail to have their intended effect. For example, 
recent studies have suggested that having an advance directive does not actually help surrogates make 
more accurate decisions regarding an incompetent patient’s care. 
 
169 Fagerlin A, Schneider CE. Enough. The Failure of the Living Will. Hastings Cent Rep. 2004 Mar-
Apr;34(2): pg. 40 
 
170 Emanuel L. The health care directive: learning how to draft advance care documents. J Am Geriatr 
Soc. 1991 Dec;39(12):1221-8.  
 
171 Coppola KM, Ditto PH, Danks JH, Smucker WD. Accuracy of primary care and hospital-based 
physicians' predictions of elderly outpatients' treatment preferences with and without advance 
directives. Arch Intern Med. 2001 Feb 12;161(3): 431-40. 
 
172 Morrison RS, Olson E, Mertz KR, Meier DE. The Inaccessibility of Advance Directives on Transfer 
From Ambulatory to Acute Care Settings. JAMA. 1995;274(6):478–482. 
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patient would have made in the same circumstances, if competent.  

The problem is that, when used in clinical practice, the Substituted Judgment 

Standard often falls subject to similar practical and philosophical issues that restrict a 

patient’s advance directive from acting as a genuine expression of autonomy. In this 

section I will explore these issues in more detail and argue that, due to the complex 

nature of determining what a patient would have chosen if competent, surrogate 

decision makers often lack the proper information and evidence needed in order to 

employ the Substituted Judgment Standard correctly, and as a result, I will argue that 

the Substituted Judgment Standard is a largely ineffective tool for protecting and 

promoting one’s autonomy.  

 

1.   Determining what a Patient Would Have Chosen 

In order for the Substituted Judgement Standard to properly extend one’s 

autonomy past the point of incompetency, the designated surrogate decision maker 

must correctly determine what the incompetent patient would have chosen if 

competent to some degree or other. For when a surrogate makes a decision that the 

incompetent patient would not have chosen if competent, there is an important sense 

in which the patient’s autonomy has been violated and his potential to author his life 

according to his values has been thwarted. For example, imagine John, a severely 

demented Jehovah’s Witness, who becomes severely ill and urgently needs a blood 

transfusion in order to survive. Given his current incapacitated state, and due to the 

fact that John did not create an advance directive, his caretakers turn to the Substituted 

Judgement Standard in order to determine whether to administer him the blood 

transfusion.  Using evidence such as John’s previously held religious beliefs, the 

surrogate determines that, if he were competent, John would not want the blood 

transfusion believing that John would rather die than betray his religion. But imagine 
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that, unbeknownst to John’s surrogate, John had privately denounced his religion just 

a short time prior to his becoming severely incapacitated and that in fact, if he were 

competent, John would choose to receive the blood transfusion.173 Thus, when John’s 

surrogate mistakenly decides that John should not be administered the blood 

transfusion, the use of the Substituted Judgment Standard has not protected John’s 

autonomy in the way that the Orthodox Judicial Approach intends.  

When applying the Substituted Judgment Standard, an incompetent patient’s 

capacity for self-authorship is promoted only when the surrogate makes the correct 

determination with regards to what the patient would have chosen if competent. 

However, there are several studies that show that surrogates are often poor determiners 

of a patient’s medical preferences. David Shalowitz, Elizabeth Garrett-Mayer and 

David Wendler conducted a systematic review of over 20 separate studies that were 

done between 1966-2005 which included 151 hypothetical scenarios, 2,596 surrogate-

patient pairs and 19,526 patient-surrogate paired responses and found that surrogates 

are, “frequently inaccurate, disagree at ‘a striking rate’ with patient preferences, and 

are ‘not better than chance’ at predicting the decisions patients would have made if 

they were capacitated.”174 Their review concluded that surrogates incorrectly predict 

patients’ end of life treatment preferences in over one third of cases, and that, given 

the frequency with which surrogates are unable to correctly identify what choice their 

charges make while competent, surrogates are equally, if not more, unlikely to be able 

to correctly identify what choice an incompetent patient would have made if 

 
173 While this may seem like an innocent mistake that can happen in any given case, as the studies 
below show, the frequency with which these types of mistakes happen when applying the Substituted 
Judgment Standard raises serious concerns over its use to protect and promote patient autonomy.  
 
174 Shalowitz DI, Garrett-Mayer E, Wendler D. The Accuracy of Surrogate Decision Makers: A 
Systematic Review. Arch Intern Med. 2006;166(5):493–497. 
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competent.175 They also found that the two most commonly endorsed forms of 

improving surrogate accuracy – patient designation of a surrogate and prior discussion 

of treatment preferences with surrogates – are largely ineffective.176  

But why do surrogates so frequently fail to correctly determine what patients 

would have chosen in medical decision-making contexts? Part of the issue, as was 

discussed in the previous section on advance directives, is that a patient’s preferences 

regarding end-of-life treatment options tend to change over time and across different 

circumstances in a way that is difficult for surrogates to track. For example, in the case 

of John the incapacitated Jehovah’s Witness, John’s surrogate may be justified in 

believing that John, if competent, would refuse the blood transfusion given his 

understanding of John’s long held religious beliefs. But given that John had privately 

denounced his religion (perhaps anticipating his future medical condition), the use of 

the Substituted Judgment Standard leads John’s surrogate to make a decision that does 

not allow John to have his life shaped according to his own values. Jeff Berger, Evan 

DeRenzo and Jack Schwartz expand on several other factors that might impact a 

surrogate’s ability to accurately determine what an incompetent patient would choose 

if competent writing, 

Surrogates’ decisions often reflect considerations that extend beyond 

narrow medical and solely patient-centered factors. Although surrogates 

generally consider the patient’s values, such influences as family dynamics, 

stress associated with the surrogacy role, and the psychology of decision 

making may affect final treatment decisions. For example, ‘status quo bias’ 

may partially account for surrogates’ overtreatment relative to patients’ 

 
175 Ibid., pg. 496 
 
176 Ibid., pg. 497 
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preferences. The number of surrogates involved is also important because the 

dynamics of group decision making influence the way in which information is 

shared, weighted, and acted on. In addition, surrogates often struggle with such 

issues as recognizing their own needs and values and identifying where these 

differ from those of the patient.177 

Given the substantial evidence of surrogate inaccuracy, the Substituted 

Judgment Standard appears to fall subject to some of the same concerns that were 

raised against the use of advance directives. In particular, similar to how a number of 

practical and epistemic issues can limit one’s ability to determine whether an advance 

directive is a genuine expression of autonomy, so too do these same issues – the lack 

of reliable evidence mixed with peoples’ limited epistemic capabilities – prevent a 

surrogate from making accurate determinations about what the patient would have 

wanted if competent.  In response to such concerns, we can return back to 

Shoemaker’s conclusion from his consideration of different Ulysses-style cases: that 

when lacking the degree of knowledge needed in order to make such determinations 

accurately, surrogates and physicians are justified in ignoring the Substituted 

Judgment Standard in favor of another approach to making decisions for others.  

 

2.   The Problem of Undetermined Decision Conditions  

In addition to the strong evidence of surrogate inaccuracy that was discussed in 

the previous section, the Substituted Judgment Standard also falls victim to what 

Linus Brostom, Mats Johansson, and Klemme Nielsen refer to as the Problem of 

Undetermined Decision Conditions.178  According to Brostrom and his co-authors, one 

 
177 Berger JT, DeRenzo EG, Schwartz J. Surrogate decision making: reconciling ethical theory and 
clinical practice. Ann Intern Med. 2008 Jul 1;149(1): pg. 48 
 
178 Broström L, Johansson M, Nielsen MK. "What the patient would have decided": a fundamental 
problem with the substituted judgment standard. Med Health Care Philos. 2007 Sep;10(3):265-78. 
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of the central issues with the use of the Substituted Judgement Standard is that it is 

unclear what exactly the standard is asking that surrogates decide: the Substituted 

Judgement Standard asks surrogates that they make decisions based on what the 

patient would have chosen if competent, however, not only does competence comes in 

degrees, but there are also other contextual aspects of the patient’s hypothetical choice 

to consider that must be clarified and understood by the surrogate in order to apply the 

standard effectively. For example, Brostom and his co-authors expand on this Problem 

of Undetermined Decision Conditions arguing that the Substituted Judgement 

Standard is undetermined in that there is simply no answer to the question of what the 

patient’s decision would be until there are several other factors that are known about 

the hypothetical scenario that the surrogate is asked to imagine. They elaborate on this 

difficulty writing,  

Differently put, what counterfactual ‘version’ of the patient are we 

supposed to respect? What degree of competence are we to imagine that the 

patient exhibits? What are his or her beliefs, preferences, values, emotions, 

intentions and more, in the relevant hypothetical scenario?  With whom are we 

to imagine that person discusses the issues, and what is the external setting in 

which the decision would take place? In short, what decision conditions are we 

to imagine that the patient would have? Until the antecedent in the Substituted 

Judgment Standard conditional is completed in this regard it is hardly possible 

to assess this standard, epistemic difficulties aside.179 

To help illustrate this Problem of Undetermined Decision Conditions, imagine 

how one might apply the Substituted Judgement Standard to an altered version of the 

 
 
179 Ibid., pg. 266 
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‘religious amendment’ case where, instead of having an advance directive, a surrogate 

is tasked with determining whether to administer a blood transfusion to an 

incompetent and incapacitated Jehovah’s Witness patient named Jane given the recent 

religious amendment that allows practicing Jehovah’s Witnesses to receive blood 

transfusions without any sort of religious or spiritual punishment.  According to the 

Substituted Judgment Standard, out of a respect for Jane’s autonomy, her surrogate 

must determine what Jane would have chosen, if competent. However, as the Problem 

of Undetermined Decision Conditions suggests, there is no clear answer to the 

question of what Jane’s decision would be until more has been learned about the 

hypothetical scenario with which her surrogate is imagining Jane in.   

For example, is the surrogate meant to imagine that Jane is not only competent 

but that she is fully aware of the religious amendment? The Substituted Judgment 

Standard asks only that we imagine what Jane would do, if competent, but one could 

imagine Jane as either competent and aware of the religious amendment or competent 

and not aware of the religious amendment which could lead to the surrogate arriving at 

two very different conclusion in terms of what Jane would choose. In addition, it is not 

clear what values and or desires Jane would have in the hypothetical scenario in which 

she is competent. If the surrogate were to imagine that Jane was competent and aware 

of the religious amendment, the surrogate might take it as obvious that Jane would 

accept the religious amendment without hesitation.  But as has already been discussed, 

people’s desires and values can change drastically over time and across different 

circumstances in such a way that more info would be needed to determine if the 

religious amendment would lead Jane to accept the blood transfusion in her situation. 

What if, in anticipation of her older age, Jane had only recently converted to being a 

Jehovah’s Witness. In other words, for a large portion of her competent adult life Jane 

was not religious at all and she had turned to religion just a few months before being 
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diagnosed with dementia. Thus, when determining what Jane would have chosen if 

competent, the surrogate has to decide between imagining two different versions of a 

‘competent’ Jane:  a religious Jane and a non-religious Jane, either of which the 

surrogate may have strong reasons to imagine as the one Jane making the decision.180   

The Problem of Undetermined Decision Conditions highlights the fact that 

almost every medical decision is influenced by a number of different causes, most of 

which are largely undetermined to the point that it would be impossible for a surrogate 

to accurately predict what an incompetent patient would choose if the only thing the 

surrogate imagined about the patient is that she is competent.  Considerations such as a 

patient’s beliefs, her degree of knowledge regarding certain medical procedures, her 

preferences, values, commitments, her ability to predict her own future preferences, 

and the environment in which the patient is making the decision all can play a pivotal 

role in which decision an incompetent patient might make, and as such, the surrogate 

must clearly define the relevant decision conditions for any given patient if the 

surrogate hopes to accurately predict the patient’s choice. But as research has shown, 

surrogates frequently fail to correctly predict patient’s decisions in medical decision-

making contexts, which suggests that surrogates often do not understand the relevant 

decision conditions that may be impacting a patient’s decision.  Thus, as long as it 

remains unclear under what hypothetical conditions a patient is supposed to make her 

decision, so too is it unclear how a surrogate is meant to determine what a patient 

would have chosen, if competent.  

In order for the Substituted Judgment Standard to be used in a way that 

properly respects and promotes an incompetent patient’s autonomy (and thus his or 

her capacity for self-authorship), the designated surrogate decision-maker must 

 
180 The same can be said for a Ulysses style case as well.  
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correctly181 determine what the incompetent patient would have chosen, if competent. 

However, given the substantial empirical evidence of surrogate inaccuracy coupled 

with the Problem of Undetermined Decision Conditions, the Substituted Judgement 

Standard appears to be an ill-defined and ineffective method for respecting patient 

autonomy for, more often than not, a lack of reliable evidence mixed with the 

surrogate’s limited epistemic capabilities will prevent the surrogate from making an 

accurate determination about what the incompetent patient would have chosen.  

In response to such objections, some philosophers have argued that when 

determining what a patient would have chosen if competent, surrogates need not view 

the determination as a literal matter of fact i.e., what decision the patient in fact would 

have made at a particular point in time, had the patient been competent. Instead, 

proponents of an alternative interpretation of the Substituted Judgement Standard 

propose that surrogates make decisions for incompetent patients that cohere with the 

patient’s ability to live a life of integrity: decisions that, as Dworkin explains, are in 

harmony with the patient’s life as a whole and that preserve whatever values, 

preferences, and interests that the patient represents and holds as important. The 

problem with this alternate version of the Substituted Judgement Standard is that it 

would still fall subject to the issue of surrogate inaccuracy. In other words, the same 

epistemic limitations that hinder a surrogate’s ability to accurately predict a patient’s 

medical decisions would hinder the surrogate’s ability to determine which decisions 

cohere with the incompetent patient’s capacity to live a life of integrity, thus rendering 

 
181 Some might question what the standards of correctness are when applying the Substituted Judgement 
Standard, for it may seem unrealistic to require that surrogates choose exactly what the patient would 
have chosen if competent. But while this may seem like an impossible standard to hold surrogates to, it 
does illustrate why there may be strong reason to question why the Orthodox Judicial Approach 
prioritizes the use of the Substituted Judgement Standard over other standards or considerations in the 
medical decision-making process. For example, in Margo’s case, if it is expected that surrogates will 
often not predict exactly what Margo would have chosen if competent, then why not prioritize Margo’s 
current incompetent interests over a decision that may not even respect her autonomy?  
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this alternate interpretation of the Substituted Judgement Standard as similarly 

ineffective.  

In the final section I will explore the last standard in the Orthodox Judicial 

Approach’s Hierarchy of Standard, the Best Interest Standard, and I will argue that by 

clarifying what it means to act within the best interests of an incompetent patient, 

adhering to a revised version of the Best Interest Standard is the best method – both 

practically and philosophically – for respecting an incompetent patient’s autonomy 

and overall well-being in medical-decision making contexts.  

 

C.   The Best Interest Standard 

The purpose of the Orthodox Judicial Approach is to uphold the value of 

autonomy in situations where a patient has lost decision-making capacity and it is only 

when all other attempts to do so have been exhausted that the Orthodox Judicial 

Approach suggests that decision makers turn to the Best Interest Standard and 

prioritize factors that go beyond the protection of the incompetent patient’s autonomy. 

However, as studies have shown, the use of advance directives and the Substituted 

Judgement Standard often fail to protect patient autonomy in a way that undermines 

the practicality of the Orthodox Judicial Approach. This has led some philosophers to 

reject the Orthodox Judicial Approach’s Hierarchy of Standards, arguing instead that 

we should prioritize the Best Interest Standard over the use of advance directives and 

the Substituted Judgement Standard in medical decision-making contexts for 

incompetent patients.   

 

1.   Defining the Best Interest Standard  

In its simplest formulation, the Best Interest Standard holds that, when 

determining what treatment options to make for incompetent patients, surrogates and 
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caretakers should make whatever decision that is in the patient’s overall best interests. 

The benefit of prioritizing the Best Interest Standard is that it gives a considerable 

amount of moral weight and decision-making authority to the interests of incompetent 

patients in a way that relying on the Past Preferences Principle – the strategy of 

relying on prior expressed wishes/interests or proxy inferred competent treatment 

preferences to determine treatment choices for incompetent patients – does not.  

For example, on Dworkin’s view, a competent person’s right to autonomy 

requires that his advance directive be respected even if it contradicts the wishes and 

interests of the incompetent patient that he has become. Thus, Dworkin believes that, 

in Margo’s case, her advance directive should have decision-making authority when it 

comes to determining whether to refuse Margo medical care. But if applying the Best 

Interest Standard, one could make the argument that Margo’s current incompetent 

interests (things such as painting, reading etc.) should be given a certain level of 

consideration to the point that perhaps Margo should be given medical treatment if 

there is strong enough reason to believe that doing so would be in her overall best 

interests. But how exactly should surrogates and caretakers approach making such a 

determination? Alan Buchanan and Dan Brock elaborate on what it means to 

determine a patient’s overall best interests pointing out that decision-makers must 

determine the ‘net benefit’ for the incompetent patient of each potential option.182  

Critics of the Best Interest Standard will point to this notion of the ‘greatest net 

benefit’ to the patient and argue that the standard is too vague, and that because there 

is no definitive method for measuring a person’s overall interests, the Best Interest 

Standard will suffer from similar practical and epistemic concerns that challenged the 

 
182 Buchanan, A., & Brock, D. (1990). Deciding for Others: The Ethics of Surrogate Decision 
Making (Studies in Philosophy and Health Policy). Cambridge: Cambridge University Press. pg. 73 
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use of advance directives and the Substituted Judgment Standard.183 Perhaps the 

greatest difficulty with determining an incompetent patient’s best interests is obtaining 

reliable information about the patient’s subjective experience and then accurately 

weighing its significance against other considerations. For example, when deciding 

whether to administer medical care to Margo, her caretakers must factor in and 

balance various concerns and considerations against one another such as whether the 

‘simple’ pleasures Margo enjoys now are strong enough to make her life worth living 

despite her previously held wishes to ‘die with dignity’. But in order to make such a 

determination, her decision-makers must understand just how much pleasure Margo 

gets from any particular experience such as painting a picture, and they must also 

understand just how harmful not honoring her advance directive may be for her or 

others who are tasked with caring for her.  

This process is further complicated by the fact that decision-makers will often 

make arbitrary assessments of patient interests in a way that reflects both an ignorance 

of the patient’s circumstances and the biases of those making the evaluation. For 

example, a number of studies suggest that certain socially salient features, such as 

race, class, gender, disability etc. do factor into the way in which surrogates make 

 
183 Helen Taylor describes a number of these complex scenarios writing, “The benefit to, or best 
interests of, a patient can amount to outcomes as diverse as: the withdrawal of active treatment to 
enable a peaceful and dignified death of a person in a minimally conscious state; force feeding to 
sustain the life of a patient with anorexia; not proceeding with the amputation of a patient’s severely 
infected leg; and removing a young woman from her home in order to perform a therapeutic 
sterilization operation on her against her will. In some of these circumstances, the outcomes appear to 
sit entirely at odds with the patient’s wishes and preferences, and it can be difficult to reconcile the idea 
of force, and even a hastened death with best interest.” Taylor HJ. What are ‘Best Interest’? A Critical 
Evaluation of Best Interest Decision-Making in Clinical Practice. Med Law Rev. 2016 Spring;24(2): pg. 
182-183  
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treatment decisions for incompetent patients.184185 Even if not intentional, such biases 

can have a noticeable impact on the way surrogates make decisions for their patients. 

For instance, imagine a surrogate who, because of her own fear of ever becoming 

severely physically incapacitated, judges that a patient’s life is not worth living 

because the patient has lost the use of his legs in a horrible car accident. While this 

appears to be a serious objection to the Best Interest Standard, issues of surrogate 

prejudice plagues the use of advance directives and the Substituted Judgement 

Standard equally, for a surrogate’s biases can also impact her ability to accurately 

interpret an advance directive or the way in which the surrogate imagines what the 

incompetent patient would have chosen if competent.   

Thus, the concern for prioritizing the Best Interests Standard is that, similar to 

how a number of practical and epistemic issues can limit one’s ability to determine 

whether an advance directive is a genuine expression of autonomy and prevent a 

surrogate from making accurate determinations about what the patient would have 

wanted if competent, so too do these same issues – the lack of reliable evidence mixed 

with peoples’ limited epistemic capabilities – make the determination of someone’s 

best interests challenging. 

In response to such criticisms, Rebecca Dresser and John Robertson argue that 

despite the difficulties of obtaining and evaluating data about the patient and thus 

determine her interests, it is still possible to do so in many cases.186 For example, 

 
184 Johnston C. The Weight Attributed to Patient Values in Determining Best Interests. Journal of 
Medical Ethics 2013; 39: 562-564. 
 
185 Tunney RJ, Ziegler FV. Toward a Psychology of Surrogate Decision Making. Perspectives on 
Psychological Science. 2015;10(6):880-885. 
 
186 Dresser, R. S., & Robertson, J. A. (1989). Quality of Life and Non-Treatment Decisions for 
Incompetent Patients: A Critique of the Orthodox Approach. Law, Medicine and Health Care, 17(3), 
234–244. 
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decision makers can gather a significant amount of information regarding one’s 

interests by observing the patient’s behavior and physical condition. They can, for 

instance, gain insight by studying a patient’s perception of pain and other physical 

sensations, the patient’s ability to interact with other persons and the environment, and 

the patient’s ability to engage in various cognitive activities. All of these observations 

are relevant to the examination and evaluation of what an incompetent patient’s life is 

like for that patient. Even if such observations are not always entirely accurate, 

Dresser and Robertson argue that they provide more information and evidence 

regarding a patient’s interests than what is typically available to decision-makers when 

using advance directives or the Substituted Judgment Standard.187 

 

2.   Determining Best Interest Using Quality of Life Judgements  

Despite the benefits of prioritizing a patient’s overall best interest in medical 

decision-making contexts, perhaps the largest concern for the Best Interest Standard is 

that it will inevitably lead doctors and surrogates to make quality of life assessments 

for incompetent patients in controversial ways. Studies have shown that having 

healthy individuals make quality of life assessments for vulnerable, impaired patients, 

could result in some considerations – such as perceived social worth, personal 

relationships and economic impact – being incorporated into the best interest 

calculation in a way that ultimately ignores and trivializes the incompetent patient’s 

 
187 Dresser and Robertson offer no strong evidence to support this claim, but perhaps their reasoning is 
that there are certain factors – such as a patient’s current pain levels – that are more easily identifiable 
and measurable than other factors that must be determined when imagining what a patient would have 
chosen if competent. For example, Margo’s caretakers can easily identify the pleasure that Margo gets 
out of painting and watching tv, but they may not be as easily able to understand whether her previously 
held preference to die with dignity includes dying in a situation where she is currently happy but 
demented.    
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interests and subjective experiences.188  For example, imagine that Margo’s surrogate, 

when determining whether to refuse medical care for Margo, factors in the cost of her 

medical care in a way that subconsciously causes the surrogate to diminish the value 

of Margo’s current incompetent interests. The surrogate thus makes the decision that 

her doctors should refuse Margo medical care and allow her to die, arguing that 

allowing Margo to paint and read books that she will not remember is not in her 

overall best interests as it does not outweigh the enormous cost of her medical care or 

even the mental and emotional toll that it may take on her loved ones.189 

While Dresser and Robertson do not offer any one theory or system for 

measuring one’s quality of life, there are different methods for measuring one’s well-

being that may prove useful in determining a patient’s overall best interests. Recall 

Ronald Dworkin’s distinction between experiential interests and critical interests. 

Experiential interests are those things we desire because we enjoy the experience of 

doing them, things like eating a good meal, watching a good movie, or listening to a 

song we like. These sorts of interests are valuable insomuch as we find pleasure in the 

experience itself. Some people find pleasure in an experience that others find pain in, 

but this does not mean that one person is right and the other is wrong. Nor does it 

mean that one person’s life is genuinely worse off than another because of the 

different amount of pleasure had in different experiences.  Critical interests are those 

interests that do in fact make our life better – we are better for engaging in these 

interests, and we are worse off if we do not engage in them.  It is through different 

beliefs and judgments about critical interests that people are able to form beliefs about 

 
188 Dresser, Rebecca. "Precommitment: A Misguided Strategy for Securing Death with Dignity." Texas 
Law Review, vol. 81, no. 7, June 2003, pp. 1823 - 1848.  
 
189 Or imagine that the surrogate’s own biases and ignorance about dementia may lead him to believe 
that Margo’s simple pleasures do not result in a life worth living.  
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what makes for a good life.  While both interests are important, Dworkin claims that 

most competent people, even those who do not actively reflect on it, aspire for things 

that in some sense will make our life better from a critical interest perspective. Thus, 

while it seems clear that Margo does still have the capacity to have experiential 

interests (she likes to paint, read and enjoys seeing people), Dworkin says that she is 

incapable of forming any new critical interests in her current incompetent state190 for 

she is incapable of viewing her life as a whole, and as a result, she cannot form 

opinions about her critical interests. To form new critical interests, one must be able to 

have some basic understanding of one’s self and what he or she hopes to achieve in 

life as a whole, which Dworkin thinks Margo and similarly demented patients are 

incapable of. Dworkin elaborates on this idea writing,   

“If we think of a demented person’s life in only a forward looking way, 

as the life he will lead from now on, there seems very little point in speculating 

about his critical interests, about what would make that life more or less 

valuable, because he is no longer capable of the acts or attachments that can 

give it value. Value cannot be poured into a life from the outside; it must be 

generated by the person whose life it is, and this is no longer possible for 

him.”191  

Dworkin concludes that in Margo’s case, it is in her best interests to be refused 

medical care and be allowed to die for despite the experiential interests that she 

 
190 One important stipulation is that while Dworkin believes Margo in her current state is incapable of 
forming new critical interests, this does not mean she does not possess any critical interests at all. She 
still has the critical interests that her younger self-possessed which stated that she would not want to 
live with dementia. Despite this being a critical interest of her former competent self, Dworkin believes 
the critical interests survives and so it’s appropriate to say that Margo does still possess some critical 
interests. She is just incapable of formulating new ones or amending her previously made one.  
 
191 Dworkin, Ronald. Life's Dominion: an Argument about Abortion, Euthanasia, and Individual 
Freedom. New York: Knopf, 1993. pg. 230  
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currently has and the value she seems to obtain from her current life with dementia, it 

is Margo’s critical interests that should take priority and determine what actions are 

truly in her best interests overall. Dworkin admits that this may seem like an 

unsatisfactory solution, but he argues that it is consistent with how we think about 

other similar cases of respecting a person’s autonomy. For example, we respect the 

wishes of a competent person who signs an advance directive that refuses medical 

treatment if she were to go into a permanently vegetative state, and so we must extend 

this same power to Margo and respect her ability to shape her life as a whole.   

This conclusion highlights a crucial feature of Dworkin’s theory of autonomy: 

not only is respect for autonomy valuable insofar that it allows people to live a life of 

integrity, but also, at least according to Dworkin, living a life of integrity is what does 

in fact makes a person’s life better. The process of forming, pursuing and ultimately 

fulfilling one’s critical interests dictates what decisions and actions are generally in a 

person’s best overall interests and this provides yet another reason to grant moral 

authority to one’s precedent autonomy in situations in which a person has lost 

decision-making capacity. Whether it is the honoring of an advance directive, applying 

the Substituted Judgement Standard or determining what would be in the incompetent 

patient’s best overall interests, surrogate decision makers should always keep this 

notion of autonomy as self-authorship and the value that comes from it in mind when 

deciding for incompetent patients.  

The main concern with Dworkin’s theory of interests is that it is unclear 

whether a person’s interests can be divided into such neatly defined categories as 

Dworkin suggests. Dworkin claims that there are two types of interests and that they 

have a strict hierarchy in terms of importance, but it is unclear what evidence Dworkin 

has to support this claim outside of some minor anecdotal examples (such as his 

critical interest of wanting to be a good father). Some philosophers have presented 
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different theories of interests192193  that do not revolve around such a rigid distinction 

between one’s critical and experiential interests and if we were to accept a different 

theory of interests, it may turn out that it is not in Margo’s best overall interests to 

honor her advance directive.  For example, Joel Feinberg argues that we should 

distinguish between what he refers to as ulterior and welfare interests. Feinberg 

defines ulterior interests as the types of interests we have in more ultimate life goals, 

projects and aspirations -- things such as writing a great novel, being a good person, or 

producing a great work of art.194  Welfare interests are minimal, and non-ultimate, 

they are the sorts of interests we have that are generalized means to a greater variety of 

possible goals and whose joint realization is necessary for the achievement of more 

ultimate aims. Imagine Alice, who has an interest in being a good mother to her 

children. In order to be a good mother to her children though, she realizes that she 

must also be in good physical health, so she also has an interest in good health and the 

things that come with it -- eating well, avoiding potentially dangerous behavior etc. In 

this situation, Alice’s interest in being a good mother is the ulterior interest (as it is a 

bigger life project), and her interest in good health is a welfare interest (as it is a more 

minimal goal, one meant to help her achieve her bigger life projects).  As Nicholas 

Rescher describes it, the relationship between ulterior and welfare interests is like a 

chain that is no stronger than its weakest link: even if our ulterior interests are viewed 

as being more valuable, they cannot be achieved without the success of our welfare 

interests.195  

 
192 Feinberg, J. The Moral Limits of the Criminal Law Volume 1: Harm to Others.: (Oxford University 
Press, 1987). 
 
193 Regan, Tom. The Case for Animal Rights. Berkeley: University of California Press, 2004. 
 
194 Feinberg, (1987) pg. 25 
 
195 Nicholas Rescher, “Welfare: The Social Issue in Philosophical Perspective” (Pittsburgh: University 
of Pittsburgh Press, 1972), p. 6. 
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Much like Dworkin’s distinction between critical and experiential interests, 

Feinberg reiterates the importance of ulterior interests, and suggests that while welfare 

and interests are important, it is the success of our ulterior interests that has a greater 

impact on our well-being. Feinberg writes,  

“In one way, then, [welfare interests] are the very most important 

interests a person has, and cry out for protection, for without their fulfillment, a 

person is lost. But in another way, they are relatively trivial goods, necessary 

but grossly insufficient for a good life. They are the basic requisites of a man’s 

well-being, but by no means the whole of that well-being itself.”196  

On Feinberg’s view, Margo has the ulterior interest to not continue living with 

Alzheimer's. But according to Feinberg, welfare interests are merely instrumental -- 

they are valuable insofar as they allow us to achieve our ulterior interests. But what 

happens when a person has no ulterior interests? Feinberg believes that it is possible to 

have welfare interests without ulterior interests, but because welfare interests are as he 

describes, ‘entirely instrumental’, he wonders if they lose all value when they are not 

accompanied by ulterior interests.197 Feinberg considers the possibility that for some 

people, their interests do not fit neatly into this ulterior/welfare distinction198 but for 

any person whose interests can be separated in this way, her welfare interests are 

valuable only insofar as they are means to achieving her ulterior interests. But there 

 
 
196 Feinberg, (1987) p. 28 
 
197 Feinberg, (1987) p.20  
 
198 Feinberg writes, “Some human beings have as their highest good something resembling mere 
welfare. For these hardy souls, just making it, surviving form day to day is triumph enough. Finding the 
minimal means for bare survival under trying conditions can be a challenge to toughness and ingenuity, 
and small successes a source of typically human pride. For these unfortunates (unfortunate at least in 
our eyes), mere welfare is one and the same as well-being, and it has a value that is not entirely 
instrumental after all, in virtue of the investment of the same sorts of wants that in others are the ground 
of more ulterior interests.” Feinberg, (1987) p.20 
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are others, such as Margo, who, due to her mental incapacitation, can find a similar 

value199 in mere welfare interests.  Other philosophers, such as Seana Shiffrin200 and 

Agnieszka Jaworska, push back against Dworkin’s claim that incompetent people are 

incapable of forming any new critical interests.  In her paper, Respecting the Margins 

of Agency: Alzheimer's Patients and the Capacity to Value,201 Agnieszka Jaworska 

argues that people with dementia retain the capacity to form new critical interests 

because they retain the capacity to value.  Jaworska writes,  

“I believe that many of [Alzheimer’s] patients may still be capable of 

autonomy to a significant degree and that they may still have authority 

concerning their well-being. Yet I emphasize very different aspects of both 

autonomy and well-being from those of Dworkin, who predicates autonomy on 

decision making capacity, and for whom well-being depends centrally on 

promoting one's own design for one's life as a whole. I associate potential for 

autonomy primarily with the capacity to value, and well-being with living in 

accordance with one's values. Thus, the central question for a caretaker 

attempting to best respect an Alzheimer's patient becomes not, "Can this 

patient reason thoroughly and come to a rational decision?" or "Does he grasp 

what's best for his life as a whole?" but "Does this patient still value?"”202 

For Jaworska, there are three features essential to valuing that she believes 

distinguishes it from other actions (such as mere desiring): the person believes she is 

 
199 Similar to the value that a mentally competent person may put in her ulterior interests.  
 
200 Shiffrin, Seana, Autonomy, Beneficence, and the Permanently Demented (2004). Ronald Dworkin 
and His Critics, 195-217, edited by Justine Burley, Blackwell Publishers, 2004, UCLA School of Law 
Research Paper No. 15-40 
 
201 Jaworska, Agnieszka. “Respecting the Margins of Agency: Alzheimer's Patients and the Capacity to 
Value.” Philosophy & Public Affairs, vol. 28, no. 2, 1999, pp. 105–138 
 
202 Ibid., p. 109  
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correct in wanting what she wants, achieving what she wants is tied to her sense of 

self-worth, and the importance of achieving what she wants is independent of her own 

experience.203  Thus, the ability to form new critical interests does not depend on how 

consistent a person’s preferences are nor does it depend on one’s ability to make life 

goals based on critical interests. Instead, one can form new critical interests so long as 

they retain the capacity to value, which according to Jaworska, consists in originating 

appropriate bases for one’s decisions. The question then becomes whether or not 

someone like Margo, who suffers from severe Alzheimer’s, is capable of having the 

exact sense of self that Jaworska argues is necessary for Margo to still value in the 

relevant way. It’s difficult to determine whether or not Margo has this basic 

conception of self without knowing more specific details about her case, but at the 

very least Jaworska is willing to admit that it is plausible for someone like Margo to 

possess the ability to value204 in a way that could grant decision making authority to 

her currently held ‘incompetent’205 interests.  

 

D.   Conclusion  

Different views of the proper conception of patient welfare have important 

implications for the application of the Best Interest Standard. Whole-life conceptions 

like Ronald Dworkin’s critical/experiential theory of interests allow decision-makers 

to make best interests calculations based on the concerns that incompetent patients are 

no longer capable of appreciating (such as Margo’s interest in dying with dignity) 

 
203 Ibid., p. 116 
 
204 Important to note here that Jawroska does not tie the ability to value to the ability to have interests, 
but rather the ability to value to the ability to have some sense of autonomy.  
 
205 By incompetent interests I mean those she formed while incompetent. Things such as her reading, 
painting etc.  
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while competing views hold that decision-makers should prioritize those interests that 

the patient is still able to appreciate and or actively endorse.  

Rebecca Dresser and John Robertson recognize the difficulties that arise when 

asking decision-makers to determine what actions are in a patient’s overall best 

interests, but they argue that, given the practical and epistemic issues that both limit a 

decision maker’s ability to determine whether an advance directive is a genuine 

expression of autonomy and that prevent the decision-maker from making accurate 

determinations about what the patient would have wanted if competent, the Best 

Interest Standard is ultimately better than any alternative approach to making medical 

decisions for incompetent patients. They expand on this idea in more detail writing:   

Although balancing patient quality of life against other interests has 

long been a taboo subject, we believe that an honest, direct approach to these 

issues is both warranted and manageable. Since quality-of-life judgements 

must inevitably be made, it is preferable to make them openly so that arbitrary 

or unjustified assessments can be identified. The alternative is a conceptually 

flawed approach that allows those judgements to be made covertly, thus 

risking even greater likelihood of damage to incompetent patients, their 

families and society… Open assessment of quality of life will give 

incompetent patients their due, while at the same time acknowledging a proper 

role for family and cost concerns.”206 

The Best Interest Standard is not perfect by any means. Without revision and 

heavy clarifications, the standard appears to fall subject to similar practical and 

philosophical issues that undermine the use of advance directives and the Substituted 

Judgement Standard. However, through a more detailed exploration into what 

 
206 Dresser and Robertson, (1989) pg. 242- 243	
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constitutes a patient’s best overall interests and through the adoption of a more 

philosophically nuanced and practically feasible system for measuring an incompetent 

patient’s quality of life, the Best Interest Standard may prove to be the most effective 

standard for protecting both the autonomy and the overall well-being of incompetent 

patients in medical decision-making contexts.  


