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ABSTRACT 

In the modern world, sovereignty provides the conceptual framework enabling states to interact and 

claim supremacy over all other social forms. It is sovereignty that allows all states to be nominally equal, 

while also exerting a claim to be the highest authority in their own territories. How sovereignty 

operates, and the changes it has undergone since the end of WWII, has remained occulted by 

theoretical treatments ignoring the emergence of new, non-state actors working with, through, and 

against states to share or usurp this power. Just as sovereignty must be split from the sovereign for clear 

analysis to obtain, so too must sovereign power be split from the state to observe the myriad 

dimensions of its exercise. This dissertation approaches sovereignty and sovereign power from the 

extremes, looking at the historical foil to sovereigns – pirates – and at the new project of global 

governance enacted in the wake of the second world war. I show that in several key dimensions 

sovereign power is being exercised in places away from states, by those who seek to remake sovereign 

power from the ground up as well as those seeking to govern states themselves. I find this happening in 

two places that have been the historical province of sovereigns: decisions on legal exceptions and when 

the normal operation of the law can be suspended, and boundary-setting decisions that encompass 

political/nonpolitical, waste/value, property/commons, etc. Through the examples of Somali piracy, 

creation of wasteland, and nuclear nonproliferation I demonstrate the decentering of states in the 

international, and the simultaneous colocation of sovereign power “upwards” to supranational 

organizations and contestation of its movement “downwards” to substate entities.
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At its core, this dissertation is a project about sovereignty. Moving through multiple empirical examples, 

and heavily informed by theory, this document problematizes the disjuncture between thoughts about 

sovereignty and its practice. In the course of my research I found the normal treatment of sovereignty as 

an attribute of states unsatisfying; this seemed to be a disciplinary fiat providing coherence at the cost 

of truth. Although I will not make a claim to truth, I believe that the direction of my research better 

represents reality than orthodox positions in International Relations and Political Science. As a 

sociologist I have been trained to make the familiar strange, and the strange familiar, which opened the 

way to rethink sovereignty sociologically while applying lessons and questions from Development 

Studies. Approaching sovereignty as a conceptual apparatus that is open to question, instead of an 

ossified and stylized fact, facilitated a move beyond states and into the wilderness of nonstate actors. I 

accomplished this primarily by focusing on two key features of the practice of sovereignty: decision 

about legal exceptions, and decisions about where and how to set various types of boundaries. Taking a 

new perspective unlocked a few interventions that are novel in their theoretical implications, and a 

methodological innovation that I suspect will become a feature of my future work. All of this will be 

given ample attention in the pages to come, but before that some reflections on how this journey 

unfolded are in order. 

At the outset, the work of this dissertation was intended to be concerned with how states and 

capital interact. Originally I thought this would show two titans of the modern world wrestling to 

exercise control over something called sovereignty. This contest remains implicated in the title. In the 

visual metaphor of the caduceus I initially thought one snake was the state, and the other was capital, 

with their encircling the staff of sovereignty creating an ambiguity as to their relationship. Were they 

competing to see who could seize the staff, or where they collaborating to operate it together? The 

image has remained evocative (for me) although one of the actors has changed. My research hewed 

away from capital and towards pirates, whom I realized quickly were locked in the same ambiguous 
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dialectic with states over sovereignty. In my initial formulations when capital was still being centered I 

understood the site of the contest to be global, and I planned to use a few phenomenological cases to 

illustrate how this was playing out. Reality thwarted me somewhat, and this became an investigation of 

sovereignty itself and how it is being exercised, albeit still at a global scale.  

This is reflected in the absence of my fieldwork in the papers to follow. Although I went to 

Nairobi and conducted interviews with Somalis living and working in Eastleigh, the Somali district, the 

theoretical dimensions that developed in writing the paper precluded including that work here. I will not 

be abandoning my fieldwork, however; I believe that it remains a vital aspect of how this dissertation fits 

into the narrative of post-WWII global life. Particularly, the intersection of outsider identities and 

economic success, and the ramification that this has for the exercise of sovereignty over domestic 

populations is too great to remain in the shadows. I will revisit this in my future work, and I hope to 

return to Nairobi to do so, as Eastleigh is a microcosm of the paradoxes that run rampant across the 

world today. In Eastleigh there is the discrepancy of poverty and wealth, state power and private power, 

immigrant and native identiies, secularism and religion, and a sense of entrepreneurialism that saturates 

every millimeter of space. Instead of a wasteland, value is inscribed on every sidewalk square and every 

building. Against this, there is xenophobia, biased policing, allegations of criminality, state neglect of 

public services, and an abiding distrust of a thriving minority group. Although my time in Eastleigh did 

not figure directly into the papers comprising this dissertation, the lessons I learned there made me 

sensitive to and aware of the potentialities that my work contained.1 

I retained the framework of investigating a few cases, but capital largely receded from the 

picture, leaving new questions about how sovereignty and sovereign power are exercised away from the 

state. While I consider it primarily through supranational organizations, the large bodies that regulate 

                                                           
1 It is perhaps worth noting here that my personal circumstances changed dramatically on my return from Kenya. 

My partner and I had a child, which precluded a return trip, as did the global pandemic. 
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states themselves, I also show how sovereignty is constantly being reconstructed from the bottom up. 

The tension that this engenders at the level of states themselves is largely left to the side; this is a 

conscious decision resulting from my geographic specialization in Somalia. The absence of a state, or at 

least a state that meaningfully conforms to the normative expectations developed after WWII, leaves 

the space relatively open to observe the actions of supra- and subnational agents.  

There is, of course, another arena that is beyond the remit of state power: this would be the 

deterritorialized geography of the “interstate” where Ruggie (1993) found the means to question the 

ordering principle of modern international politics. All three papers try to reckon with sovereignty as it is 

practiced in nonstate spaces. In the first (“Pirated Sovereignty”) the focus is on Somalia and maritime 

piracy, looking “up” to see how the presumptions that undergird interstate relations are challenged 

when states fall, and “down” to uncover the possible forms of sovereign relations opened when the 

normative state exits the frame. The second paper (“Defending the Wasteland”) continues to use 

Somalia as a geographical anchor and moves through history to illustrate how sovereign power is 

implicated in assessments of worth and value, all while probing the contingent and contextual category 

of wasteland. The third paper (“Enclosing the Atom”) moves away from Somalia (although this needn’t 

be the case entirely, given some of the concerns raised in (Herring et al., 2020)) to show sovereign 

power’s historical activity to limit the availability of knowledge. All three papers use historical examples 

to demonstrate one of the key powers of sovereigns: the imposition of boundaries and the maintenance 

of exclusion. This is heavily indebted to the work of Carl Schmitt and Giorgio Agamben, but I move 

beyond them by reconsidering sovereign power away from the state and questioning how it is enacted 

in nonstate spaces, particularly the interstate system where states meet their peers.  

 There is a perverse logic at play in understanding the interstate system as a nonstate space. The 

actors in this space are states themselves, so how can it be a nonstate? The answer to this, I think, is 

that states in this space aren’t acting as states. They are closer in the performance of their duties to 
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citizens and legislators. The formal relations of the interstate system are anarchical, that is they lack a 

formal hierarchy and all states are formally equal in this arena. This is important enough to be in the first 

chapter of the Charter of the United Nations. By contrast, when states are “at home” in the confines of 

their national territory they are the highest power and are presumed to act without rivals. These remain 

the fundamental assumptions of how states exercise their sovereignty domestically. In an anarchical 

setting states find their possibilities constrained by the imposition of equality and thus cannot behave as 

they ordinarily do. This remakes states as nonstate actors when they begin negotiating between 

themselves. 

 Formal equality of states has the knock-on effect of internationalizing problems and forcing 

collaboration when issues spill beyond the boundaries of any individual state. This becomes particularly 

relevant when considering the other topical area of my dissertation, piracy. For thousands of years 

pirates have been considered a problem that transcends the boundaries of states, and while the duty is 

on states to police their own waters, the open seas are another nonstate space where states encounter 

limits to their power. Maritime piracy has been joined in the past 500 years by piracy of intellectual 

property, a curious pairing where each operates in spaces where states are weak. Patrolling and 

securing the high seas is a daunting task that has never been accomplished, as is preventing the spread 

of knowledge and ideas through legal means. For both, the scale of surveillance necessary makes the 

proposition nearly impossible. Both, however, have been crucial for how modern states developed to 

become the hegemonic form of political power. 

 Piracy is a historical foil to the organized communal exercise of political power. It would be 

ahistorical to speak of state power without differentiating it from the power exercised by the modern 

state. Without being overly definitionalist, persuasive conceptions of states rely on three features: 

territoriality, control of violence or coercion, and legitimacy. This was articulated by Max Weber in the 

early 20th century, but subsequent revisions from e.g. Anthony Giddens or David Held continue to 
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highlight these aspects. Making these the categorical expression of states ignores that all of these are 

relatively recent innovations in how state power is structured. Territoriality as a feature is linked to the 

1648 Peace of Westphalia that helped create clearly defined borders between warring principalities. 

Before this, states negotiated ambiguous frontiers with porous margins. These frontier areas were also 

essential for states to exercise their sovereign power. Through exile from the relatively snug confines of 

the state, criminals and vagabonds were exposed to a new mode of life, being cast out from their society 

and opened to whatever depredations awaited in the vale beyond the protection of the state. In the 

frontier the legal basis of the state eroded, creating a territorial zone that was simultaneously state and 

nonstate. One way to understand this is through the creation of wasteland, etymologically an enclosed 

emptiness that traces the limit of state power. 

 I look at wasteland as a constructed category following a peculiarly European heritage. From its 

earliest appearance as a way to exempt temporarily areas ravaged by war and disease from their 

responsibility to pay taxes, to an administrative category in British statecraft providing use rights to 

marginal manorial lands, to its present understanding as worthless land, I show how wastelands have 

always been crucial to understanding the territorial limits of sovereign power. What emerges from this 

heterodox interpretation is an understanding of wasteland as a way for sovereigns to negotiate their 

ineffectiveness from within a framework of anticipation. Wastelands are always of little present value to 

the sovereign, whether they are normative states or supranational governors, because their value is 

inaccessible. Rendering them as waste allows value to be gleaned through rights of use (or ownership, 

although this becomes complicated quickly once ownership is contested) while the sovereign retains the 

power to exclude wastes from the formal exercise of power or to reincorporate them. Creating a waste 

is the fig leaf allowing the rest of the vestments of sovereign power to fall to the ground; what it 

conceals is the sovereign’s present impotence to change the waste into something valuable. Waste is 

necessary to maintain the fiction that sovereigns wield supreme and unchallenged power. It is through 
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the act of exclusion, an active and declarative writing-off of a marginal or inaccessible space, that 

sovereign power navigates deftly its own threshold. 

 Piracies, maritime and intellectual, are similarly crucial for how sovereign power is 

operationalized. Beyond the territorial problems inherent in policing the high seas or the spread of 

ideas, piracy confronts the sovereign with the limit of its power. Declaring pirates hostis humani generii 

reproduces the logic of creating wasteland. Instead of sovereign power being able to work directly to 

solve the problems of piracy it outsources solutions to the rest of the world. The theoretician in me 

understands this as a clarion call to other sovereigns in the face of a threat to sovereign power itself. 

Piracy operates in a register that challenges sovereign power, through defiance first and through sly 

maneuvering second. The history of pirates and privateers during the so-called “Golden Age of Piracy” in 

the 17th and 18th centuries encapsulates this neatly. Private ships went from a scourge, to useful 

wartime proxies for sovereign power through letters patent, and then back to scourges when hostilities 

between sovereigns subsided.  

The case of Sir Walter Raleigh is an iconic reminder of how fickle sovereigns are where pirates 

are concerned. Raleigh was knighted and executed for the same thing, and by the same sovereign.2 He 

was an effective pest to the Spanish in the New World at a time when England and Spain were at war. 

Raleigh captured Spanish ships and forts working as a privateer for the British (while being a pirate to 

the Spanish), and was granted a knighthood by Queen Elizabeth I. When Anglo-Spanish hostilities ceased 

his crew attacked a Spanish outpost in Guyana which led directly to his execution in England. Raleigh’s 

case is extreme but not uncommon. Privateers switched contexts frequently with the same people 

working as pirates, pirate hunters, and privateers depending on the demands of sovereign power and 

                                                           
2 In a sense. Knighted by Elizabeth I of England, he would be sentenced to death for plotting to overthrow his 

successor, James I. Raleigh was imprisoned for 13 years, pardoned, and finally executed for the same crime due to 

Spanish pressure on James related to Raleigh’s role in plundering Spanish possessions. 
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their own desire to acquiesce to it. When there was an opportunity to work under the protection of the 

sovereign, many pirates grabbed it, ultimately changing little of their activity with the concomitant shift 

to their identity. Only the targets would be different, and even then only for as long as they sailed under 

a commission from a sovereign. Taking a commission effectively turns sovereign power against itself, 

using a shield as a sword. 

Pirates of intellectual property work in largely the same way. One early American politician, 

Tench Coxe, argued for a systematic policy of stealing industrial manufacturing techniques to strengthen 

the Colonies and weaken colonial powers. Here we have a statesman and delegate to the Continental 

Congress demanding piracy be one of the tools to break free from the exercise of sovereign power over 

a fledgling sovereign state.3 Coxe was not alone; Matthew Carey, editor of The American Museum, the 

first successful American magazine, advocated a national strategy based on the appropriation of 

European inventions, protection of American manufacture (including secrets and innovations), and the 

development of a national canal system. States working actively to pirate the intellectual property of 

other states is tantamount to pirates being able to grant their own commissions and make themselves 

into privateers.4 It reproduces the sovereign power to decide on issues of inclusion and exclusion, where 

the boundaries of law and society are set, and normative ideas about when these can shift or be effaced 

entirely.  

One crucial aspect of sovereignty for this dissertation has been reconstructing it from first 

principles. This began with identifying the discrepancy between theories of sovereignty and theories of 

the sovereign. The two are not isomorphic, but the former assumes the latter and is a structuration of 

                                                           
3 Coxe also considered reprinting foreign literary material an essential aspect of how modern nations were 

defined. He anticipates Anderson (2006), and identifies creation of the nation as an imperative that requires 

whatever means necessary. 

4 This leaves to the side maritime pirate republics founded in the Carribean and Madagascar. 
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the modes of action embodied in sovereigns. Carl Schmitt is the key to how I think through this 

distinction, but I discovered an opportunity to reconfigure Schmitt into a novel methodology. I give 

significant attention to this move in my dissertation, particularly in my first paper, and I believe it is an 

important methodological intervention for the disciplines of international relations and political science. 

The “inverted Schmitt” as I hope it becomes known permits analysis of sovereign power, and thus 

sovereignty, that hews away from states and formal legal institutions. It is, I think, a corrective to two 

fields that exhibit a narrow focus on states and the normative exercise of sovereign power. Opening the 

field to understand exceptions and decisions as always embedded in other relations of power opens a 

new idiom through which we can understand sovereign power, and thus sovereignty. 

The first paper in this dissertation tries to pull apart the exercise of sovereign power by 

unmooring it from the state. In doing this it becomes apparent that the assumption of equality in 

international relations is applied to states and not individuals, and even then only states that it 

recognizes. Although I give short shrift to Somaliland throughout this project (in part due to its 

importance for my MS thesis), the refusal of other states or the United Nations to recognize as valid 

Somaliland’s independence claim remakes it as a state that is trying to hijack sovereignty. Acting like a 

state, looking like a state, and seceding from a state seem like they should work together to get the rest 

of the world to acknowledge statehood, but so far this has not been the case. Somalia, however, 

remains a phenomenological bugaboo for normative understandings of statehood and sovereignty. 

Somalia demonstrates that there are manifold ways that sovereign power is exercised beyond the state, 

with expressions ranging from state and proto-state formations through completely aberrant typologies 

like those of the pirates themselves. 
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Somali pirates can be understood as sovereigns when their actions are reconsidered outside of 

the frame imposed by the “enemies of all humanity” designation.5 Indeed, I am not the first to take this 

approach. The work of Awet Weldemichael, Jaitin Dua, and Anja Shortland in particular inspire fresh 

ways of understanding Somali piracy as a complicated phenomenon rooted in the struggle to survive 

and assert authority in the absence of a functional state. These scholars detail how Somali piracy 

provides a safety net at the margins and tries to strike back against an indifferent political economy. 

Somali pirates have helped drive development in Somalia, and their operation in harbor towns buoys 

local economies through pirate-specific inflation. This is not to say that piracy is an entirely benevolent 

enterprise, but far from being enemies of all humanity, pirates were essential to maintaining a form of 

predictable lawfulness in the areas where they operated. They also provided jobs for displaced 

fishermen and young people with limited prospects. Pirates didn’t need to wait for academics to supply 

these narratives; interviews, particularly those in Bahadur (2012), point to this being a primary 

motivation. They also uncover an unexpected but powerful rejoinder to a globalized logic of open access 

to territorial waters. 

A consistent theme of how Somali pirates understood themselves and their actions is through 

taxation. Taking ships and ransoming the crews was a way for Somalis to draw economic security from 

an interstate system in which capital has free reign to operate in Somali waters without accountability. 

First came the illegal fishers and waste dumpers, who were attacked by Somalis operating in the model 

of “defensive piracy.” The international system did little to help Somalis protect their coastlines, and the 

absence of a state left private actors on both sides to act with impunity. It would take almost 15 years 

                                                           
5 A quick note on terminology: In international law piracy only refers to acts committed on the high seas, that is 

beyond the territorial water of any state. Any acts of violence or predation inside of national waters is “armed 

robbery at sea” but the distinction is preserved as a way to enforce piracy as an international problem and armed 

robbery at sea as a domestic problem. The lack of a state in Somalia renders this distinction meaningless, and I do 

not preserve the distinction throughout my work. 
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for Somalis to transition from protection to levying a tax against international shipping, but once they 

did the world took notice and it was Somali piracy that became a driving issue. 

I show in this paper how exceptions generated sovereigns on both sides. Pirates themselves 

were exceptions to the normal operation of international law, and the response demonstrated the 

suspension of the law that Schmitt describes as foundational to sovereign power. Somalis mobilized the 

logic of exceptions to assert the historical right to tax traffic transiting their territory; this is a suspension 

of the normal Laws of the Sea that guarantee safe passage for merchant ships, but the application of this 

law also presupposes that there exists a state that has entered willingly into the covenant of law. 

Instead, Somalis suspended this law to create a systems of permissions and use-rights that was at odds 

with international law.6 Despite deploying tremendous naval resources to fight them, Somali piracy was 

ultimately eliminated by the use of private forces who were empowered to kill. Once commercial ships 

began traveling with private armed guards, Somali piracy disappeared. The risk calculus shifted so 

dramatically that Somali piracy was eradicated almost overnight. Despite this, international naval forces 

remain in the area to ensure that shipping has safe channels through which to travel. On the one hand 

we have pirates employing the logic of exception to explain and justify their power, on the other we 

have an international governmental body doing the same thing. The two, perhaps unwittingly, entered 

into a contest to determine who would exercise sovereign power over Somali waters, and for now it has 

been decided against the pirates. 

This recalls the pirate hunters of the golden age, with the same perspectival contingency 

engendered by privateers. We can see this playing out now across the continent; for nearly a decade the 

                                                           
6 In some accounts ships would be approached and, after paying a fee, continue their entire transit of Somali 

waters unmolested. This helps establish that what some pirates were after was nothing more than a cut of 

shipping revenues, themselves facilitated by the direct route offered by going through Somali waters. It also points 

to the existence of a decentralized cooperative framework in which Somali pirates collaborated and coordinated to 

ensure that paying ships were not captured later. 
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Gulf of Guinea has been the center of African piracy. Even as these pirates begin to emulate the Somali 

model of kidnap-for-ransom, the use of private armed guards to combat them remains off the table. For 

how long is uncertain, but for now at least the Nigerian government has indicated that it will board any 

armed merchant vessels and arrest anyone violating the innocent passage provision of the Convention 

on Laws of the Sea. 

The second paper in this dissertation continues to work with Somali piracy and the international 

responses to it, but through another lens. Instead of keying in on the logic of exceptions and contested 

power, this places Somali piracy and the responses to it within the framing of wastelands as a product of 

sovereign power. I show that, when the Somali state fell, the rest of the world “wrote off” Somalia and 

reproduced through this the historical logic of wasteland. Into this newly opened space rushed the same 

illegal fishers and dumpers that generated early piracy; on one hand there was an implied set of use 

rights that became associated with a stateless geography, but these were contested quickly by Somalis 

who asserted their own use rights and exercised the power to decide who could use their waters, and 

for what purposes. This shifted over time, and was heavily influenced by material factors around the 

Indian Ocean tsunami of 2004 that destroyed up to 90% of the remaining Somali fishing capacity. 

Between overfishing, dumping that poisoned the ecosystem, and the tsunami, Somalis found 

themselves once again confronted by an uncaring world in which the way forward was to exercise 

sovereign power themselves instead of waiting for another sovereign to take notice of their plight and 

intercede. 

Unfortunately, their response did draw the attention of another sovereign power. Counterpiracy 

rejected the sovereign power wielded by Somalis to determine use rights, and did so in a way that 

ironically ended up excluding Somalis themselves from the use of their own territory. The combination 

of maritime naval forces and private security limited (and limits still, see Weldemichael (2019)) how 

Somalis can behave or work to protect themselves and their livelihoods. Beyond that even, it has 
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worked to criminalize Somali identity by operating under the assumption that seafaring Somalis are 

indistinguishable from pirates. The initial presence of international naval coalitions, emblematized by 

the European Union Naval Force Operation Atalanta showed how important it was to maintain a 

stateless space as a source of value for capital. Its continued presence makes another argument, one 

about a new understanding of sovereign territorialization that is beginning to extend into places it would 

have been unthinkable just 20 years ago. For now this does not appear to be an option to address piracy 

in the Gulf of Guinea, but this may change if the United Nations Security Council invokes Chapter VII and 

judges the states bordering the Gulf to be contributing to a breach of international peace. Should that 

happen, the same operations that have persisted in Somalia may become a permanent fixture to the 

West. 

Finally, the third paper in this dissertation leaves Somalia to take a broad view of how sovereign 

power has been restructured after WWII. I locate this squarely at the nexus of nuclear weapons and the 

control of their spread.7 From this I am able to place nonproliferation in a historical context of 

intellectual property, the primary means that states have used to prevent the spread of ideas and 

technology. This paper leaves to the side a question that I hope to take up later, namely whether 

nuclear arms should be considered a new type of intellectual property, or if the regimes of secrecy and 

security around them are theoretically compatible with e.g. patents or trade secrets. Nonproliferation, 

the major tool of which is the 1968 Treaty on the Nonproliferation of Nuclear Weapons (or 

Nonproliferation Treaty), holds out a bargain for non-nuclear weapons states: in exchange for a 

commitment not to develop their own atomic arms, the nuclear weapon states will provide technical 

assistance for peaceful uses in addition to voluntarily disarming. By reading the Nonproliferation Treaty 

                                                           
7 Use is largely a nonfactor. Two bombs have been dropped in anger, both by the United States, and normative 

conceptions of security declare (rightly, to me) that the purpose of developing nuclear weapons is so that they will 

never be used. 
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through Schmitt I show that sovereignty has again been reworked through exception, and the normative 

assumption of equality in an anarchical interstate system is violated. 

Taking nonproliferation as a field and not just a single document elucidates some of the 

complexity here. Nonproliferation does not function as a general prohibition, but one that is highly 

contextual and conditioned on relationships between states. India, for example, went from being a 

nuclear renegade to a responsible owner of nuclear weapons, thanks in large part to the 1998 US-India 

nuclear deal (Smetana, 2020). Pakistan, by contrast, remains a problem state, although not to the extent 

of e.g. North Korea or Iran.8 Beyond that, I show that proliferation is framed as a question of limiting 

access (horizontal proliferation) with the other half (vertical proliferation, the refinement of weapons) 

given little consideration. I take this as a signal that nuclear weapon states have empowered themselves 

to suspend the law for themselves while attempting to enforce it for everyone else. Again, this is a move 

that fits neatly into the historical behavior of states with respect to ideas and technology. Nuclear 

weapon states make an ownership claim on atomic weapons, prohibit the rest of the world from 

acquiring them, then continue to act in contravention to the same norm that would require them to 

disarm. Unlike traditional intellectual property, there appears to be no expiration date on the monopoly 

exercised by nuclear weapon states. 

Against this backdrop the nuclear pirates enter. India, Pakistan, and North Korea have “stolen” 

the tools of atomic warfare, rendering themselves outlaws in the international community.9 It is easy to 

overlook the fact that these nuclear pirates are simply operationalizing foundational scientific principles. 

What has been criminalized is the direction of inquiry, in addition to ownership of specific devices. There 

                                                           
8 I have not encountered any literature addressing why Pakistan has not yet been fully legitimized, but my 

suspicion is that it is related to the Khan proliferation network and the Pakistani state’s role facilitating it. 

9 I leave to the side Israel, widely believed to be a nuclear armed state but never officially verified. Evidence 

suggests that France was crucial to Israeli efforts to arm itself, making Israel more of an inlaw than outlaw to the 

club of nuclear weapon states.  
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is a colonial logic at play here that reproduces the terms of the Brussels Conference Act of 1890. That 

agreement aimed to stop the African slave trade, but also prohibited the importation of modern 

weapons (particularly machine guns) and liquor to most of Africa. The explicit logic was that this was for 

the good of Africans as they could not be trusted to use powerful weapons responsibly, but implicit in 

this is a need to maintain technological military supremacy. The simultaneous prohibition of nuclear 

weapons while developing ever more capable devices smacks of this, and nuclear pirates strike not only 

against the nonproliferation norm, but against the enclosure of knowledge itself. 

Taken together, the three papers in this dissertation point to a small cadre of states who 

positioned themselves after WWII to exercise sovereignty over the rest of the world. The victor states of 

Russia, China, England, France, and the USA sit permanently on the United Nations Security Council and 

each holds unilateral veto power. These five states are legitimated as owners of nuclear weapons 

through the Nonproliferation Treaty. These five states are positioned to suspend the law where 

necessary, in the name of preserving the law, while deciding how exceptions should be adjudicated. The 

international order that facilitates this is forced by the anarchical norm to exercise a Foucauldian logic of 

governmentality instead of the repressive use of power to deny and forbid. I give outsized attention to 

the United Nations, but the network of supranational organizations that effectuates this includes the 

IMF, WTO, World Bank, WHO, EU, AU, and any organ of power to which states must genuflect to remain 

upstanding citizens of the world or their regional confederations. 

Instead of biopower operating at the level of national populations, the postwar order takes 

states themselves as the unit of governance and produces actions in them that preserve the order. 

When states become unruly, or worse, incompatible with this, the Security Council, empowered through 

Chapter VII of the UN Charter, can violate their sovereignty to restore order and ensure peace. As 

Somalia shows, this globalized sovereign power requires a state to act as a transmission between its 

own power and the populations that make up the states themselves; when the state falls away 
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governance is produced through other means, including private non-state parties.10 Just as conventional 

weapons are used by states as an implied existential threat to individuals, nuclear weapons carry an 

existential threat to states themselves. Just as sovereign power created wastelands out of challenging 

geographies, so too does this supranational power create wasteland out of spaces where its reach can’t 

extend. Just as pirates bedevil the normative operation of sovereign power by holding up a mirror then 

smashing it, pirates in the 20th and 21st century do the same with the added ability to reflect back the 

existential threat that hangs over all states. 

 

 

 

 

 

 

 

 

 

 

                                                           
10 A clumsy analogy would be that supranational organizations use states to govern populations indirectly the 

same way that states use people to govern indirectly the collections of cells that define humanity. 
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Abstract 

Through its statelessness Somalia has become an exceptional entity in the realm of international politics. 

This has given rise to a series of challenges to theories of sovereignty, primarily developed in the post-

WWII context of decolonization and independence movements, that reworked the whole of the globe as 

a series of interlocking states, each nominally independent and sovereign. This paper will problematize 

these theories of sovereignty by arguing that the greatest shift in sovereignty and sovereign power has 

taken place as a result of empowering supranational organizations to govern states themselves. Crucial 

in this reorganization have been discourses of necessity that mobilize sovereignty away from states 

through a justificatory framework of incapacity. This paper proposes a methodological intervention that 

reengages Carl Schmitt’s dictum of the sovereign and exceptions as both heuristic and descriptive. To 

illustrate the justification of necessity and exception Somali piracy is presented as an exceptional case 

that has been subject to exceptional interventions. The persistence of Somali statelessness has 

generated multiple and competing claims to sovereignty which are designated “pirated sovereignty.” 

This term denotes not only the sovereign power evinced by pirates themselves, but also the national 

and subnational power structures that complicate the issue of Somali sovereignty, and the international 

political bodies that are actively redrawing the postwar boundaries of sovereign power. All of these 

parties are playing active roles in reconfiguring sovereignty away from its normative theorization and 

towards new relations of governance. 

 

Introduction 

The collapse of the Somali state in 1991 was the culmination of a series of events initiated by the 1978 

war with Ethiopia attempting to reincorporate Ethiopia’s Ogaden region under Somali governance. The 

promise of Somali independence in 1960 had been undone by the civil war that peaked in 1991; Somalia 

has remained effectively stateless since, and may soon hold the distinction of spending more time 

without a state than with one. The problems posed by statelessness for Somalia include familiar 

scourges of war, famine, and disease but the cost of statelessness for Somalia has not been confined 

solely to her borders. Without a state some Somalis found an answer to precarity by taking to the seas 

and reviving piracy as a means to secure their material existence. Somalia’s challenge for the 

international community did not end with the eradication of piracy in 2013; Somalia remains a 

problematic example of the fragility of states and the difficulty of abridging that while respecting their 

sovereignty. Somalia’s statelessness is similarly a test for academic theories of state formation that are 

unable to account for its durability and longevity. Simultaneously, it provides a proving ground for 
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theories of sovereignty that cannot reasonably explain either the continued existence of Somali 

sovereignty or lack of recognition for sovereign spaces within Somalia.  

Somalia demonstrates that the theoretical understanding of sovereignty has not kept pace with 

its phenomenological mutation. Within the territorial boundaries of what was once the Somali nation-

state there exists a profusion of non-state performances of sovereignty, and non-sovereign performance 

of states. Somaliland, the secessionist self-governing republic in the West, and Puntland, the 

autonomous zone in the East, are both examples of non-state spaces that exercise sovereignty within 

their delimited areas. In contrast, the Federal Government of Somalia is the recognized sovereign of the 

whole of Somalia yet it is unable to perform key state functions without heavy international 

intervention. Facilitating discourses of incapacity and insecurity provide space for the United Nations to 

intervene within Somalia, while it is the same organization that resists conferring statehood on the 

sovereigns within the Somali space. Despite developments in Somalia, conversations about sovereignty 

have largely remained framed in terms of states while international relations have moved to include the 

suprastatal alongside the interstatal. The assumption of state primacy undergirding theoretical 

treatments of sovereignty must reckon with a new sovereign order in which states are themselves 

governed by international confederations.  

Simultaneous with this colocation of sovereignty above the state, Somalia provides a number of 

examples of how sovereignty is reorganized and practiced at the sub-state level in spaces where the 

state is absent. Both of these insights show that sovereignty needs to be unlinked from the state and 

rethought through another apparatus. Carl Schmitt provides a point of departure to begin reexamining 

sovereignty without states in his theory of the sovereign. This paper will illustrate how changes in the 

meaning and operation of sovereignty can be understood by deploying Carl Schmitt’s descriptive theory 

of the sovereign heuristically. Somali piracy shows the bidirectional move of sovereignty away from the 
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state. Pirates will be mobilized as both sovereign actors in their own right, and as foils against which an 

emergent supranational sovereignty exercises its power. 

 

Schmitt through the Looking Glass 

Schmitt proposes that “sovereign is he who decides on the exception” in order to describe the 

performance of sovereignty (Schmitt, 2005: 5).11 Schmitt’s goal was to describe the legal ontology of the 

sovereign, and by extension sovereign power. Doing this required a clear delineation of what separates 

the ruler from the ruled, the governor from the governed. Schmitt found this in the conceptual 

framework of the exception. Schmitt’s exception is best understood as “a suspension of the juridical 

order itself” that “defines law’s threshold” (Agamben, 2005: 4); the “state of exception” is the liminal 

space between law and lawlessness tracing the ability of law to suspend itself. Schmitt’s statement 

contains two distinct meanings: decision of what constitutes an exception, and decision on what to do 

with an exception. If Schmitt is in fact correct that decision on the exception is the mark of the 

sovereign, then sovereigns exercise their sovereignty through these decisions. Understanding Schmitt’s 

descriptive theory of sovereigns and sovereignty opens another, yet unexplored, possibility for studying 

sovereignty: Schmitt can be inverted to look at exceptions as a means of identifying sovereigns. 

“Sovereign is he who decides on the exception” can therefore be rephrased as “deciding on exceptions 

reveals the sovereign.” Whereas Schmitt’s statement presupposes the sovereign to examine the 

exception, the inversion begins with the exception to find the sovereign. 

                                                           
11 This is variously rendered as either “exception” or “state of exception.” Scholarship around Schmitt seems to use 

the two interchangeably, although this is not without consequence for the resultant thought. This paper will 

deploy both while being circumspect about the implications of considering exceptions as cases or states. 
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How then can Somalia be understood as an exception with respect to the rest of the world? 

Statelessness itself, and the variety of ways that Somalis have reckoned with power in the absence of a 

normative state, position Somalia as exceptional in relation to the international community of states. 

Further, the capacity of the United Nations Security Council to act in the interests of a fictive 

“international community” gives it a privileged role in redrawing the boundaries of sovereign power. 

The UNSC abridged the sovereignty of the Somali state within 30 days of the fall of the Siad Barre 

administration by invoking Chapter VII of the UN Charter (United Nations Security Council, 01/23/1992). 

Under Chapter VII, the Security Council is given broad power to intervene in the affairs of states to 

“maintain or restore international peace and security” through a variety of measures, including military. 

Chapter VII gives the UNSC the legal authority to suspend the sovereignty of a given state, if the state is 

judged to be incompetent with respect to the control of violence within, and emanating from, its 

borders. In Chapter VII we can see the suspension of the law by the law itself. Taken against the rest of 

the rest of the UN Charter and international practice, Chapter VII allows the UNSC to violate the 

foundational principles of the international system in order to preserve it. It effaces normativity in 

service to the norm while arrogating sovereignty from states. For Somalia this meant invoking the legal 

right to suspend the law in the name of a state that no longer exists to preserve interstate peace that 

was never in jeopardy. 

The use of Chapter VII raises a question of how law and lawlessness interact with statelessness 

and sovereignty, as means to reinscribe sovereignty above and below the state, always both in its 

absence but somehow on its behalf. Through this lens, Somalia presents the international community in 

general, and the United Nations in particular, with an opportunity to exercise sovereign power without 

coming into direct conflict with a state. It also opens space for new actors to distribute the key functions 

of the state and seize sovereignty for themselves by rendering decisions on the exceptions they 
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encounter. The most visible of these substate manifestations in Somalia was piracy, particularly in the 

period from 2008-2012. 

Somali piracy was a persistent international presence from 1991 to 2013, but before 2008 it was 

a nuisance and not a source of any real concern. Initially acting to defend Somali waters from overfishing 

and dumping of toxic waste, pirates eventually moved “from grievance to greed” and began to secure 

multimillion dollar ransoms (Menkhaus, 2009: 23). Somali pirates rationalized their actions variously as 

taxation, permitting, and defense; pirates took advantage of the suspension of law to produce their 

own. After 2013 Somali piracy effectively disappeared thanks to a new set of standard operating 

procedures that permit the use of private armed security aboard commercial ships (International 

Maritime Organization, 2011). Introducing private armed security as an option effectively reverses the 

longstanding maritime convention of “innocent passage” that allows commercial ships to pass through 

any waters so long as they are unarmed (Agyebeng, 2006; Burke and DeLeo, 1982-1983). Pirates 

themselves produce exceptions from the perspective of international law, observable in piracy’s 

designation as a crime of universal jurisdiction and the legal understanding of pirates as hostis humani 

generi (enemies of all humanity). 

Ending Somali piracy required a departure from modern international norms by allowing private 

entities to employ armed security forces at sea, but only for the express purpose of repelling stateless 

actors. Although piracy has never been practiced only by Somalis they are the only people against whom 

private security forces are recommended to be deployed. Introducing private armed security as an 

option was subsequent to, and concomitant with, a militarized international response that sent warships 

to secure a passage in the Gulf of Aden for commercial shipping. This set up a double problematic of 

piracy for the international community from within a Schmittian perspective. In the first instance, 

understanding Somali piracy as an exceptional phenomenon required decisions on both categorization 

as an exception and an appropriate response. This identifies the decision making apparatus as the 
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sovereign, and thus the wielder of sovereign power. In the second, the ability to decide on the state of 

exception with respect to Somali piracy relocates sovereignty away from Somalia and Somali structures 

of governance to a set of supra-national agencies, headed by the United Nations (UN) and its associated 

organs. In the case of Somali piracy, redefining permissible actions at sea to include the use of lethal 

force by private individuals against stateless pirates was endorsed by the International Maritime 

Organization (IMO), an agency within the UN. Redefining the international standard around innocent 

passage shows the ability of the UN to suspend its own law and produce a zone of exception with 

respect to itself. Similarly, the ongoing military response shows that the sovereign rights of states 

become violable by supranational bodies when a state itself is considered incapable of enacting a 

decision on an exceptional case. 

What emerges through this analysis is a clearer picture of how sovereignty is being practiced at 

a scale above the normative state. Through its exceptional status, Somalia and Somali piracy show 

sovereignty being redrawn as a process of governing states themselves and operating at a level over and 

above that of the nation and its population. The supranational scale works to govern states, 

complicating any understanding of states as sovereign in the sense they have been considered since the 

Peace of Westphalia. 

 

Sovereignty through Somalia 

Understanding Schmitt’s dictum as a methodological intervention opens a new avenue for discovering 

the changing relations of sovereign power over time. In this section, Somali history will be probed for 

exceptions with these being used to delineate the emergence of new sovereigns in the Somali history, 

and the concomitant changes to sovereignty that they wrought. Before reading Somali political history 

through Schmitt it is important to unpack Schmitt’s theory beyond the superficiality with which it tends 
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to be treated, and to recognize the limits and justifications for redeploying Schmitt in this heterodox 

fashion. 

 The first crucial distinction that must be drawn is that Schmitt intended his theory to be 

understood only as applying to Western politics (Schmitt, 2005: vii). Schmitt traces sovereignty as a 

concept that has a Euro-Christian origin and does not consider its theoretical basis to be informed by 

experiences outside of a relatively narrow canon (Schmitt, 2005: 16–17). This history begins with Bodin 

in the 16th century and culminates in the tritely religious definition of sovereignty as “the highest, 

legally independent, underived power.” This definition, against which Schmitt argues, has clear roots in 

a Western idea of authority that comes from a monistic sui-generis religious power. The consequences 

of this for all subsequent political thought are clear: anything subordinate, dependent, or derived is 

incapable of exercising true sovereignty. Schmitt rejects this definition as “infinitely pliable, and 

therefore...either extremely useful or completely useless” (Schmitt, 2005: 17). By limiting his analysis to 

sovereignty as a European concept Schmitt tells his readers that sovereignty, as it has been theorized 

hitherto and hence, cannot be traced back to a non-European source. This is confirmed by Schmitt’s 

relatively narrow focus on the legal basis of sovereignty and its juridical construction under a particular 

set of European conventions and institutions. 

 Schmitt maintains a decidedly Christian understanding of law and through it sovereignty. He 

begins the eponymous chapter in Political Theology with the statement “all significant concepts of the 

modern theory of the state are secularized theological concepts” (Schmitt, 2005: 36). Schmitt continues, 

noting that “the exception in jurisprudence is analogous to the miracle in theology” (Schmitt, 2005: 36). 

Miracles represent the intrusion of the theological exception into the ordered materiality of the secular 

world; Schmitt links this to the triumphs of the modern state and deism as movements that have 

effaced the miraculous. He misses that, within his framework, the ultimate exception is the Christian 

god of the Old Testament. The lawgiver who remains unbound by his own law, one who commands 
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humanity not to kill while destroying cities and flooding the world. It is a god that pronounces laws for 

his subjects to which he is not bound while expecting complete obedience. Through this understanding 

of law as secularized theology Schmitt marries his key concepts, the political and theological and 

repositions the sovereign as the point of articulation between the two. In this the sovereign embodies a 

limitless field of possible decisions since the presence of the law is only important insofar as the 

sovereign has the power to ignore or suspend it. 

 Schmitt does not put forth a general, decisionist theory of sovereignty. His pronouncement is 

limited in scope to decision on legal matters, not simply the act of deciding. The specific word that is 

frequently translated as “exception” (Ausnahmezustand) can be literally rendered as “state of 

emergency”, and Schmitt’s translators have done well in choosing a substitute term that retains some of 

the ambiguity that inheres in Schmitt’s terminology (Schmitt, 2005: xiii). For Schmitt, the 

exception/state of emergency was legally situated and not an abstraction of the atypical. Deciding on 

what to do about, for example, a red crayon in a box of blues is neither generative nor performative of 

sovereignty. Formulating a set of laws, with all of the consequent machinery of surveillance, 

adjudication, and discipline that is implied by the existence of a legal order, to separate red and blue 

crayons would, however, enact sovereignty for Schmitt; sovereignty is something that presupposes the 

existence of a state apparatus. Agamben (1998, 2005) extends Schmitt beyond his European frontiers 

while performing the equally important function of highlighting that sovereignty entails deciding on 

what is included within the topography of the law. In each of these analyses there is a collapse of 

sovereignty into the sovereign, with the former being the mode of action of the latter. Combining 

Schmitt and Agamben provides a useful rubric that can be applied heuristically to detect sovereigns, not 

simply describe them. 

 The sovereignty rubric can be expressed through three statements. The first is that sovereigns 

decide on where to set the boundaries of law. This can be intensive or extensive, and positions the 
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sovereign as included in but not subject to the law as it operates normatively. Decision on the 

boundaries of law encompasses the notion, given particular weight in Agamben, that the sovereign is 

able to suspend the legal order. Suspension of the legal order is both a response to a state of exception 

while being one itself. This has been operationalized both as a set of internal policies (e.g. establishment 

of martial law or suspension of habeas corpus as in Rossiter [1948]) but can also be seen in the 

imposition of new legal orders intended to supersede those already existing (e.g. imposition of colonial 

law to suspend native juridical practices or the use of chapter VII by the UNSC). 

The second is that sovereigns perform a dual function of identification and administration; they 

locate emergent cases and render them comprehensible within a legal epistemology that then informs 

an ontology of action. The necessary distinction between this and the first point is that the sovereign 

performs a dual function of deciding on whether an exceptional case should be framed within the 

existing structure of law or whether it is outside of those boundaries completely. Whereas the first point 

constructs a universe of knowledge, the second applies that across phenomena. In this sense we can 

consider the sovereign as operationalizing the distinction between connaissance and savoir identified in 

Foucault (Foucault, 1970).12 Further, the second point embodies the very material question of how 

action should be applied to knowable reality once it has been appropriately sorted and categorized. The 

decision is not simply what but also what to do about it.  

The third identifier is the capacity to have a decision enforced. Embedded within this are 

concepts closely related to ideas about sovereignty, power, and states that have been present in most of 

their theoretical treatments. Sovereignty is, at its most crude level, the ability to achieve a willed 

objective; in this sense it is clearly akin to Weber’s formulation of power, which is a generalized 

                                                           
12 This also functions to close the circle that Agamben initiated with his investigation of sovereignty in which he 

performs an essentially Foucauldian analysis of Schmitt, and a Schmittian extension of Foucault. 
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formulation given further specificity through law.13 Capacity is exercised within boundaries, be they 

spatial, discursive, functional or otherwise.14 This is reinforced by the imperium/dominium pairing as 

these work together to describe how power is exercised and over what.15 Importantly, the implicit 

limitation of sovereignty that is in Schmitt’s thought allows for the existence of other sovereigns, and by 

providing a limit (territorially or otherwise) sovereigns can be differentiated while the imposition of a 

previously unknown boundary is potentially indicative of a new sovereign entering the field of power. 

Together these three markers allow a way to locate the exercise of sovereignty, and with it sovereigns 

themselves. 

Somalia continues to generate consistent problems for key theories of state formation. These 

include perspectives focusing on warmaking (Tilly, 1990), institution building (North, 1981), sustained 

resource extraction (Olson, 2000), and control over resources (Christian, 2011). It also shows the 

shortcomings of realist theories of state sovereignty centered on the idea of competition between 

states (Bull, 2012; Waltz, 1979) and liberal theories understanding sovereignty as an attribute granted 

through cooperation in exchange for security (Jackson, 1993; Krasner, 2005). Even Somalia’s legal status 

in the international community raises questions; it appears that Somalia’s sole claim to continued 

statehood is its prior recognition as a state. The history of Somalia shows that statehood and 

sovereignty have always been complicated propositions for Somalis. 

                                                           
13 Weber defines power as “the chance of a man or of a number of men to realize their own will in a communal 

action even against the will of others who are participating in the action”; law is the “probability that an order will 

be upheld by a specific staff of men” (Weber, 1946: 180).  

14 It is tempting to maintain that sovereign capacity is limited temporally, this however seems like a seductive trap 

set by sovereigns to mask their control over the production of all aspects of temporality within their otherwise 

delimited spheres of influence. Sovereign power is capable of conjuring or erasing histories, while control over the 

present is generative of control over the future. As long as the sovereign maintains the capacity to achieve a 

general will in the present it can be said to exercise atemporal capacity extending infinitely in all directions. 

15 Imperium refers to “the general issue of political authority” while dominium denotes the ways that people, 

things, places, and actions are bound to each other (Grovogui, 1996: 17). 
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When Somalia was granted independence in 1960 it was under circumstances that were unique 

on the African continent. Unlike other colonial divisions that had liquidated particular identities into an 

imagined national solidarity, Somalia had its borders drawn around a community that shared a single 

ethnicity, religion, language, and social system. One of the key points of divergence within Somalia was 

in fact the differential experiences of the colonial project by those who had been part of Italian 

Somaliland and those who were in British Somaliland.16 Territorial sovereignty was a difficult concept to 

impose on Somali society as traditional Somali lifeways have been supported by transhumant 

pastoralism that ignores political borders and moves across territory by negotiating payment or 

arrangements of reciprocity for use.17 The practical issue of reinscribing the key tenets of sovereignty as 

practiced on the European continent, imperium and dominium, remained a problem for the states that 

sought to govern Somali space. Somalis continued to use their customary dispute-resolution 

mechanisms and recognized the authority of clan politics to supersede that of the colonizing states. 

Sovereignty was a concept that was contested in Somali space from the very first encounters, although 

the forms that this has taken have shifted. 

Scholarship on Somali sovereignty, particularly in the post-collapse period, has tended to 

prioritize the internal constitution of the state as a domestic governance body (Ahmad, 2015; Brons, 

2001; Elmi, 2010; Menkhaus, 2014; Samatar, 2007). These approaches focus on the organization of the 

Somali state, to the extent that it exists, and probe the social relations that either allow or prevent the 

                                                           
16 What had been Somali territory was split five ways, by four nations. Contemporary Somalia represents two of 

the five territorial partitions (British Somaliland in the northwest, Italian Somaliland in south and central Somalia). 

The other three portions were Ethiopian (the Ogaden region), French (roughly half of what is now Djibouti), and 

British (the Northern Frontier District of Kenya). The original range of Somali land remains active in the Somali 

imaginary as “Greater Somalia” and the five-pointed star on the Somali flag is a piece of iconography recalling this 

series of divisions.  

17 This is not to say that Somalis were incapable of understanding the logic of territoriality. The first major Somali 

revolt, the Dervish Rebellion led by Mohammad Abdullah Hassan, saw Somalis deftly navigate the colonial borders 

to strike at one power before fleeing into the territory of another, where chase could not be given without 

sparking an international incident. 
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successful exercise of the Somali state’s internal sovereignty. Answers range from Somalis themselves, 

acting through organized militias or the counter-state terrorist group al Shabaab, to the international 

political community either intruding without understanding Somali politics or actively destroying non-

state formations that express sovereignty outside of the institutional norms of the state system.18 A 

splinter of this branch interrogates the case of sovereignty in Somaliland, the breakaway state that 

declared independence in 1992 and has been successfully self-governing for over two decades (Farley, 

2010; Kreuter, 2010; Pegg and Kolstø, 2015; Renders and Terlinden, 2010). Somaliland is the second face 

of the Somali Janus; it is formally non-sovereign because it lacks international recognition while 

maintaining a strong claim to domestic sovereignty. 

Somalia’s domestic sovereignty may be challenged and in need of retheorization, but its 

standing as a sovereign entity internationally is rarely called into question. It has remained an object of 

international relations even in the absence of a functioning state, with scholarship focusing primarily on 

the ways that this is used to facilitate international interventions that undermine Somalia’s domestic 

sovereignty (Ahmad, 2012; Grosse-Kettler, 2004; Hagmann and Hoehne, 2009; Rothe and Collins, 2011; 

Samatar, 2010). This corpus details intervention at three levels: political, terrestrial military, and naval 

while also speaking to the fundamental questions of who is authorized to act in Somalia and for what 

purposes. The approach highlighting how Somalia interacts with the international community retains an 

orthodox view of realist international relations, usually ascribing clear goals to external actors while 

deploying Somalia’s weak or failed state as an explanatory variable for why the ordinarily unquestioned 

standard of non-intervention is violated. 

                                                           
18 This is particularly salient with respect to the Islamic Courts Union (ICU) and the Ethiopian invasion to destroy it 

in 2007.  
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These discussions generally leave to the side how Somalia is producing new forms of sovereignty 

that contravene those that are presumed to operate universally. The few works that do entertain the 

idea of sovereignty itself changing tend to maintain that the terrestrial application of governance is what 

matters, pointing to Somaliland (Kreuter, 2010; Renders and Terlinden, 2010) or the Ogaden region of 

Ethiopia, a locale primarily populated by Somalis and historically considered Somali territory (Hagmann 

and Korf, 2012). There is ambivalence among Somalis about the prospect of rebuilding an agentic state 

with the capacity to rule over the whole of the territory, and a number of subnational solutions to issues 

of stateless governance have been found, despite the best efforts of international bodies to reconstruct 

the Somali state along normative lines (Hagmann and Hoehne, 2009; Menkhaus, 2014). Piracy is never 

considered an expression of sovereign power, except to the extent that it feeds back into terrestrial 

politics, either as an opportunity for the Somali state to strengthen itself by providing security or as it 

directly strengthens local governments by funnelling ransoms back into political power (Eichstaedt, 

2010; Keenan, 2014; Weldemichael, 2014).  

Piracy is dismissed as an exercise of sovereign power through the assertion that narratives of 

protection and defense are opportunistic and function as justifications for violence already committed 

(Bueger, 2013; Dua and Menkhaus, 2012; Hansen, 2011). What little attention paid to how Somali 

pirates are expressing a new form of sovereignty gets lost in service of larger arguments (Negi, 2011) or 

lumped in with historical understandings of piracy and sovereignty that are assumed extinct — Somali 

pirates become a Lazarus taxon not a new phenomenological instantiation (Burgess, 2010; Ingiriis, 

2009). The obverse is also true. Pirates can be dismissed as legitimate holders of sovereign power just as 

readily as can the United Nations thanks to the foundational assumption of sovereignty as a quality that 

inheres only in states. Unmooring sovereignty from the state and instead looking at practices as they are 

expressed through exceptions clears the way for an analysis of how sovereignty itself is a contested 

process undergoing continual revision.  
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The methodological intervention proposed through the reinterpretation of Schmitt allows a new 

discussion to take place in considering Somali piracy itself as an expression of sovereignty vis-a-vis the 

exception. Briefly, by reconsidering their situation as subjects in a sovereign system that was no longer 

interested in protecting them, essentially being exposed to the ban as detailed by Agamben, Somalis 

acted in response to a suspension of the legal order to impose a new one of their own outlining new 

boundaries of legal/illegal, followed by a set of decisions about which practices and actors could be 

subject to this new law, and finally practicing enforcement through piracy. This new reading of Somali 

piracy reclaims agency without being forced into moralizing about right and wrong or trusting pirate-

supplied narratives that are crafted to reduce their blame and demonstrate their virtue. 

 

Somali Exceptions 

In considering how Schmitt can be deployed heuristically to detect the emergence of new sovereigns it 

becomes possible to “look up” to a scale above that of the national state. Theories of sovereignty 

assume that the state is the highest actor in a series of sovereign relations, a view that reflects a post-

Westphalian assumption that the power of states cannot be arrogated. State power can be transferred 

between states, as in the exchange of territory through war, but the power of the state itself is unable to 

be supplanted as the highest possible expression of power relations. Inverting Schmitt lets analysis move 

beyond the state to discover other sovereign actors and their concomitant legal epistemes as they 

operate on and through exceptional cases. Somali piracy is considered an exceptional case for four 

reasons. 

 Firstly, the suspension of a normative legal order in the post-collapse period has required new 

methods of international intervention within Somalia itself. The question of normative law in Somalia is 

one that has not troubled Somalis themselves to the same degree as there were no fewer than three 
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separate legal orders operating simultaneously before the collapse of the Somali state (Le Sage, 2005; 

Lewis, 2003). The legal order patterned on Western traditions was supplemented, and frequently 

supplanted, by both traditional law (xeer) and islamic law. Without a western-inspired legal code, 

however, the ability of the international juridical system to effectuate itself inside of Somalia has been 

diminished and the question of authority remains open and contested. The international juridical order 

requires, as a consequence of the norm of internal sovereignty, that individual states legislate for 

themselves the results of international agreements. In the absence of this capacity the solution for 

intervention to restore order is found in chapter VII of the UN Charter. Being a formally recognized state 

without a body that can enact and enforce law in any meaningful sense has produced two outcomes 

that are aberrant from the perspective of modern anti-piracy measures: the return to the sea of private 

armed security contractors, and the coordination of an international naval flotilla to patrol Somali 

waters. Although piracy has been a consistent presence globally since the 20th century, particularly in 

the Malacca straits and recently in the Gulf of Guinea, the response to piracy in Somalia has taken a 

different form enabled by statelessness itself. 

 Allowing ships their own discretion in using private armed security is tantamount to endorsing 

its use, and reverses a series of international agreements dating back to the 1856 Paris Convention that 

was intended to curtail both piracy and privateering (O’Malley, 1988; Thomson, 1995). Privateering was 

the longstanding practice of states empowering private agents to act as warships despite not being part 

of a state’s navy, either to fight pirates or to harass other states without entering into war (Thomson, 

1996). For centuries the boundaries between pirates, privateers, and navies had been blurry with 

membership in each being possible for the same ships and crews depending on the situational context 

that was facing a state. After 1856, however, the maritime norm has been that private ships are to 

remain unarmed in exchange for free-passage globally, both through territorial waters and on the open 

sea. Reversing this, but only for ships operating in waters where they are believed to be at risk of Somali 
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piracy, resurrected the privateer as an internationally-recognized legal entity. This change was 

implemented without a vote by the deliberative assembly of the United Nations, but through a 

proclamation delivered by one of its organs.  

Following from the principles of exceptional law in Schmitt and Agamben we can see that a legal 

decision was effectively overturned through extra-legal means; the International Maritime Organization 

acted beyond the law to suspend the law itself in response to an exceptional circumstance. Further, the 

creation of Operation Atalanta, the European Union Naval Forces (EUNAVFOR) operation to eliminate 

Somali piracy mobilized a military response to a non-military problem. What is generally understood to 

be a security issue has been recast as a martial issue and the continuous presence since 2008 of 

warships in the Gulf of Aden, Red Sea, and Indian Ocean renders Somali pirates combatants in an 

undeclared war. The effect of these responses is to remove from Somalis any legal protection to which 

they are entitled as a function of international law. The lives of Somalis at sea are now open to being 

taken by anyone who encounters them, so long as there is the presumption that piracy is the primary 

Somali motivation for being embarked. 

 International intervention to fight Somali piracy also raises the essential questions of who is 

empowered to act in a stateless space, how, and with what limitations. In 2007 as part of the process of 

countering Somali piracy, the IMO requested that Somalia’s Transitional Federal Government (TFG) 

consent to warships entering its territorial sea (Dalton et al., 2009). While the TFG was the 

internationally recognized ruling body at the time, it (like its successor, the Federal Government of 

Somalia) has only been able to maintain any semblance of political authority through extensive external 

intervention. Any claim that the TFG represented the will of Somalis was especially questionable in 

2007, as its power had been supplanted in 2006 by the Islamic Courts Union (ICU) and was only able to 
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eliminate this rival faction with the help of a combined Ethiopian-American invasion.19 That piracy was 

eradicated during the ICU’s short reign makes the military intervention on behalf of the TFG all the more 

curious: the ICU demonstrated that there was an effective Somali method to fight piracy that didn’t 

involve a naval mobilization. Piracy was deterred by the ICU by making it a capital offense, changing the 

calculus from a low-risk/high-reward opportunity to one that carried a substantial penalty, death. 

Ultimately this is the same solution discovered by the IMO, only theirs was achieved by empowering 

capital at sea instead of Somalis on land. With the introduction of private armed security forces Somali 

piracy effectively disappeared as the risk/reward values had become rebalanced. 

 This move was only possible through an understanding of Somali piracy as an apolitical act, with 

the consequence of forcing pirates into an apolitical identity. Casting pirates as actors with no political 

affiliation or ends has a genealogy reaching back into antiquity. The historical constitution of pirates as 

outside of the remit of law goes back to the ancient Greeks and the declaration of pirates as hostis 

humani generii or enemies of all mankind. Pirates were not considered part of a social formation 

governed by law; they embodied the split highlighted by Agamben between zoē (bare life) and bios (life 

as part of a community) (Agamben, 1998:1). For millennia pirates have been understood to act without 

regard for law and are therefore not protected by any laws themselves, opening any and all measures to 

be permissible in their eradication. The fact that piracy is still a crime of universal jurisdiction, being 

illegal everywhere and prosecutable anywhere without regard for the nationalities of the persons 

involved, demonstrates that pirates remain positioned by the law as enemies of all nations. For Somali 

pirates, being beyond the reach of law through statelessness opened the way for them to be freshly 

inscribed as bare life, and thus open to a new set of interventions.  

                                                           
19 Eliminating the ICU, which was able to enforce law throughout Somalia, led directly to the creation of al 

Shabaab, the al Qaeda affiliate that has been a persistent antagonist of efforts to reestablish a normatively-

structured state in Somalia. 
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It is telling that, as piracy has effloresced in the Gulf of Guinea since 2011, the international 

response has been to treat it as a regional issue solvable by the states who share the coastline and offer 

support for their interventions (Oyewole, 2016). The presence of private armed security aboard ships, 

which has been demonstrated as an effective deterrent in the Somali context, remains foreclosed by 

Nigerian laws preventing their use. As noted in the IMO’s “Guidelines for Owners, Operators and 

Masters for Protection against Piracy in the Gulf of Guinea Region”  

Using private armed guards in the Gulf of Guinea region is much more problematic than off 

Somalia...as they are prevented by law from operating inside territorial waters of coastal states 

in the region, and authorities are known to enforce these regulations vigorously” (International 

Maritime Organization, 2016) 

Pirates in the Gulf of Guinea are implicitly understood to be protected by their states as long as they 

remain in their territorial waters, whereas Somali pirates are refashioned as inherently apolitical by dint 

of their material statelessness instead of the customary discursive statelessness generated through 

piracy. 

 These four elements combine to illustrate a political apparatus at work that is actively redrawing 

the field of sovereign relations away from the Westphalian model of state supremacy and towards an 

apparatus of colocated power. It appropriates this power in the first instance by deploying Chapter VII of 

the UN charter to abrogate sovereignty from pathological or failed states, then arrogates that very 

sovereignty in the name of the state that has failed. Colocation of sovereign power in this case is a 

recognition that states are still powerful in their own right but not all states are equally vulnerable; 

sovereign rights are being challenged but not effaced. In areas where the power of normative states is 

non-existent, such as Somalia and the high seas, an internationalized power obtains and is given relative 

freedom to redraw the contours of sovereignty in a new way. 

 Schmitt himself anticipated the problems that piracy would pose for an international order 

based on collaboration. In a brief but powerful 1937 essay Schmitt rejects the Nyon Conference’s 



37 

 

resolution that “the sinking of commercial ships by submarines...should be considered acts of piracy” 

(Schmitt, 2011: 27). The motives behind this are inextricably tied to Schmitt’s relation to the Nazi 

government and their attempts to avoid engaging in a World War while defending the use of U-Boats 

(Heller-Roazen, 2011). Despite this bias, Schmitt raises a series of relevant propositions that resonate 

with the Somali situation decades later. Schmitt notes that pirates have been considered to occupy a 

space outside of politics and that consequently “action against pirates is unpolitical...it is not a war, but 

either criminal justice...or a measure of international maritime police power” (Schmitt, 2011: 27). 

Schmitt thus understands pirates historically as an apolitical problem that is solved through 

depoliticiaztion of political measures; pirates are not only themselves exceptions, but understanding 

pirates as apolitical forces political entities to reposition their responses beyond the ken of normative 

law. This results in piracy, as constructed historically, legally, and politically as a crime against all 

humanity necessitating the creation of “a power capable of acting in the name of all humanity” (Schmitt, 

2011: 29). What he leaves out in this formulation is that by drawing a circle around “humanity” to 

exclude pirates, this power has effectively produced a mobile and flexible exception that can be 

deployed at-will in non-state spaces.  

 In 1937, in the context of European great power struggles, this was understood to mean the 

vanishing places beyond the horizon of the totalizing state. Schmitt restricted his vision to a matter of 

geography in which states retained central importance, and in control of the means to effect large-scale 

efforts of piracy. He poses the following rhetorical question, evincing a belief in the durability of states 

themselves and the intransitivity of state control: 

The obverse of the state’s totality is obviously a correspondingly total responsibility for all the 

persons or territory in its field of power. How could an intrepid individual or band of thieves get 

hold of modern warships and capital resources without coming into contact with any state? 

(Schmitt, 2011: 28) 
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Somalia provides the key to Schmitt’s riddle: a stateless geography will annihilate the responsibility of 

the state for a given population, and without a state there is no limit to the availability of resources that 

can be deployed against commercial ships. Schmitt cannot be faulted for a failure of the imagination; 

the effect of statelessness on questions of international relations is only now being reckoned, and then 

incompletely. Agamben understands this as a return to the paradigm of “bare life” and the figure of 

homo sacer, and convincingly extends Schmitt’s idea of non-state space to include real places within 

states where states themselves have suspended their own rule of law.  

 There is another space, however, that Schmitt did not understand as non-state. It is itself 

aterritorial while presiding over the territorial. It is stuffed with nationalities while being itself 

denationalized. It is democratic without holding elections. It is militarized despite not having its own 

military. It is a place of contradiction and exceptions, creating laws without any duty to obey them, and 

with no power above it. Although he clearly understood from his comments in 1937 that there was an 

emerging international order intending to “act in the name of all humanity” he does not appear to have 

considered it from the perspective of sovereignty or the creation of a sovereign. 

 The logic applied to pirates that renders them enemies of all humanity applies equally well to 

the formation of an international system intended to govern states themselves. Pirates have been 

historically understood as beyond the reach of states, indiscriminate with respect to the nationalities of 

their victims, apolitical, and through their actions having renounced their nationalities. The combination 

of these works as a foil to the territorial, national, discriminatory power of the post-Westphalian state 

and embodies a different formulation of sovereign action. The pirate decides upon the exception not 

simply through the negative response of being banned by the community of states, the sphere that 

recreates him as bare life, but through an affirmative choice to become a pirate, to reject an existing 
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bios in favor of a sui generis one.20 Just as the pirate is recast as bare life, so too does he recreate the 

world of states as bare life in a dialectical dance whirling around the concept of the political. It is not just 

booty that is pirated in this maneuver, but sovereignty itself. 

 Applying the rubric developed above to the international system requires us to answer three 

questions: Is there a boundary established at the international level between the legal and non-legal? Is 

there identification and adjudication of exceptions to this law? Is there an ability to have decisions 

following from identification and adjudication enforced? In all three cases, as detailed above, the 

answers are overwhelmingly positive. With the seeming consent of states the UNSC is able to hijack 

their sovereignty, reproducing the sovereign right to define what is legal, exceptions to this, and 

enforcement of judgements. When the Somali state fell in 1991 the first pirates to operate in the Somali 

space were not Somalis themselves, but those who would reclaim Somali sovereignty and exercise it 

against Somalis in their own name. 

 

Conclusion 

Throughout this essay Somali piracy has been a pinhole through which a new operation of sovereign 

power can be observed. Opening that aperture, with the understanding that Somalia is a point of 

departure for the exercise of supranational power, makes the question of prevalence suddenly 

important. The end of the Cold War, neatly coincident with the destruction of the Somali state, has 

brought about increasing use of Chapter VII by the UNSC (Wijesundara, 2016). That puts Somalia in the 

unenviable position of the canary in the coal mine, a leading indicator of what is to come. Somalia, and 

                                                           
20 Male pronouns are being used solely for reasons of convenience. It is well-documented that women have 

engaged in piracy, with Anne Bonny and Mary Reade serving as notable examples. 
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Somali pirates, give a point of departure indicating the way towards a terminus with serious geopolitical 

consequences for states and their populations. 

 When sovereignty is colocated towards a supranational structure of governance it moves 

decision making power away from populations at the substate level. This is incongruous with a 

professed desire to extend democratic values and political participation across the globe and makes any 

calls for action in the name of resisting authoritarianism or tyranny ring false. The UN has already 

demonstrated that it is willing to intervene in the affairs of states to promote peace and security, but it 

is one actor among a confederation. The World Bank, International Monetary Fund, World Trade 

Organization, World Health Organization, and the European Union are all examples of organizations that 

promote a new ordering of sovereign relations in which states become objects of governance in addition 

to governors themselves. 

 As the Somali case shows, this is not happening in a vacuum of options; there isn’t a binary 

between states and the supranational. Somali piracy was a dramatic example of how this can look when 

there isn’t another force to bring a competing sovereignty to heel. Indeed, the supranational found itself 

largely unable to contend with this new sovereign and allowed its rival-cum-conspirator, capital, a free 

hand in solving the problem. Crucial for this was dismissing the potential for a competing sovereignty to 

be legitimate political formation. It may not be troubling for this to occur with pirates, the enemies of all 

humanity, but the implications it carries are severe. Depoliticizing opponents facilitates the use of any 

measures against them; for those without a state it becomes impossible to self-govern if the form of 

governance is considered aberrant with respect to normative statehood. 

 When sovereignty is pirated upwards it becomes possible, eventually, to delegitimize all other 

sovereignties through discourses of peace, security, and capacity. Somalia can show us where this 

begins, but not where it will end. In 1937 Schmitt warned that if the view of the Nyon conference were 
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upheld the place of piracy in international law “will have been displaced from the empty space where 

politics and the state are absent, into that space—so typical for the international law of the postwar 

period—of interim concepts between war and peace” (Schmitt, 2011: 29). In this liminal space a global 

pirate operates, rejecting the bios of states for one of its own making. 
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Abstract: 

The promise of Somalia at independence in 1960 was due to its uniqueness among the newly forming 

African states; it was culturally, ethnically, religiously, and linguistically homogeneous. It would take 31 

years for this promise to be replaced with an enduring statelessness that has persisted despite repeated 

attempts at reformation. Somalia may soon reach the milestone of having spent more years as a 

collapsed state than a functioning one. Without a state Somalia has been rendered a wasteland. 

Etymologically, "wasteland" originally referred to an area so ravaged by war that no tax revenue could 

be expected from it - it is a term that speaks directly to issues of value and sovereign capacity. Somalia 

was only, however, a wasteland from the perspective of the now-collapsed Somali state; immediately 

after the collapse Somalia's abundant territorial waters began being exploited by international fishing 

fleets and waste-dumping companies. The Somali response to this was well-publicized: piracy. This 

paper will argue that the sovereign privilege to create wastelands is essential for the process of 

unlocking value for non-state entities, and that the historical usage of "wasteland" to refer to Somalia is 

apt. By extracting taxes (in the form of ransoms) from coastal traffic pirates exercised sovereign power 

and rehabilitated their "wasteland" into a source of value. The responses to piracy demonstrate the 

desire for states and capital both to maintain "waste" areas as geographies of exploitation, complicating 

the spatializations of waste and value. 

 

Introduction 

 

No state has borne the mantle of failure as long or as well as Somalia. Since 1991 it has been without a 

functional government, with ruinous consequences for its inhabitants. In addition to the persistent 

insecurity and factional strife, Somalia has become a playground for hazardous waste dumping and 

illegal, unreported and unregulated (IUU) fishing. These two forces, one extractive and the other 

depository, take advantage of the feature that renders Somalia unique in the modern world: it is 

without a state, and therefore impeded in mounting a defense against maritime predation and 

destruction of its national resources. This lack of state capacity has raised questions about the extent to 

which Somalia is able to maintain any claim to sovereignty.  

The Somali state persists as an object of international relations, but it fails to evince an ability to 

perform key state functions. This is a disruption of the fundamental assumption of the interstate system, 

the notion that states are sovereign thanks to their ability to exercise power. This exercise of power, 

domestic and international, informs the crux of what it means for a state to be sovereign. What, then, 
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can be made of a place in which statelessness has generated its own unexpected relations of power, its 

own sovereignties? This paper will argue that the sovereign privilege to create wastelands is essential 

for the process of unlocking value for non-state entities. Wastelands will be shown to be a category of 

space and value in which sovereignty is contested by state and non-state actors alike.This will be 

accomplished primarily by engaging with Somali piracy as a heterodox expression of sovereign power 

that emerged because of the Somali state’s incapacity. 

 The earliest documents of English statecraft attest to the designation of spaces depopulated by 

war and disease as “waste”, “wasteland” or “vastum.” This archaic wasteland, itself imported from 

Rome by way of France, was understood to be temporarily exempted from its regular obligations to the 

state, primarily through a reduced tax burden. Wastelands were, however, an essential source of 

resources for the peasantry. Wastelands were not open to anyone, but instead were associated with use 

rights granted to populations. In effect, wastelands were spaces in which value was accessible to the 

remaining inhabitants but not to the sovereign; they were products of sovereign power and impotence. 

Wastes were produced by sovereign power through their designation, and a confession of the limit to its 

internal power.  

 Wastelands illustrate one dimension of the geographical claims embedded within processes of 

sovereignty. Despite continuous debate about what sovereignty entails, there is broad agreement on its 

territoriality. The Peace of Westphalia practically required sovereigns to retain power over their 

territory, but only theirs, to prevent a recurrence of the conditions that sparked the Thirty Years’ War. 

Defined borders and zones of control tempered princely ambitions and became reified features of the 

international landscape.  

Sovereign power is delimited by the power of other sovereigns in a processually negotiated 

series of interactions, but it is also constantly transacted with respect to domestic territory and 
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populations. The production of wasteland is an extension of this inward process, creating domestic 

zones of incapacity that normative sovereign power is unable to penetrate. In wastes we see normative 

sovereigns effectively acknowledging the presence of a competing sovereignty enforcing its own 

judgments about the presence or absence of value. These competing claims set up a dialectical power 

relation in which sovereigns are always simultaneously acknowledging and denying any limit to their 

own power. Out of this comes the synthesis of exclusion in which sovereigns exercise and assert their 

power (Agamben, 1998). Exclusion allows sovereigns of all stripes to inhabit a superposition of powerful 

and powerless, able to decide but unable to intervene. 

 Wastelands further highlight the temporality of sovereign power. They are always a temporary 

state of affairs inhabiting the “not yet” of the sovereign imaginary. Wastelands may be untapped by 

sovereigns in the present because of a lack of interest or a lack of capacity, or even a failure of 

identification. Far from being permanently abandoned, they are thought as places whose value is 

deferred to the normative sovereign. Through wastelands this sovereign is projected into the future, a 

future in which value will become accessible and sovereign power will be fully achieved. Wastelands 

persist as spaces suspended between a future potentiation of value for sovereigns and a 

contemporaneous source of value for those who remain their inhabitants.  

 The discussion to follow will problematize the assumed isomorphism of states and sovereignty 

by dredging up wastelands as sites of competing claims to power and value. In particular, the interplay 

between private, non-Somali uses of Somali marine resources will be counterposed against the defenses 

mounted by Somalis themselves, primarily through what is understood to be piracy. Somali piracy, itself 

a complicated phenomenon, is comprehensible first as a defense of a wasteland, and then a 

counterhegemonic demonstration of sovereignty against extractivist international capital, and finally as 

a threat to an emergent supranational sovereignty that exists to govern states themselves. In the first 

phase a lack of sovereign capacity exerted by the state converted all Somali resources to wastelands, 
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creating an internationalized free-for-all to extract value from a newly-opened space. This was met with 

direct resistance by Somalis who began to assert their own use-rights and enforce judgements around 

who else had legitimate access, and under which conditions. The third phase saw Somalis discover a 

new source of value within their marine territory through kidnap-for-ransom piracy, which brought 

them into direct confrontation with a new sovereign power that rejected this heterodox construction of 

value and reimposed the first state of affairs. 

Plundering Space: Sovereignty and the determination of value 

Wastelands, as spaces of little immediate value to states, primarily due to issues of capacity and 

interest, are products of state exercise of sovereign power (Amt, 1991; Barles, 2014; Cooper, 2009). 

They are a spatialized example of the sovereign power to decide on exceptions. As Carl Schmitt famously 

declared, “Sovereign is he who decides upon the exception,” and in wastelands we see this decision 

being rendered with respect to value and productivity (Schmitt, 2005, p. 5). Through the decision to 

suspend, even if temporarily, the customary demands associated with a parcel of land, sovereigns are 

demonstrating their claim to authority over it. While the issue of sovereign capacity to enforce the 

customary demand is open, at the very least the wasteland is a fig leaf obscuring the lack of power being 

exercised through the decision. It provides an alibi, a way of preserving power through the illusion that it 

can be, and is, exercised. 

Roman vasta were exempted from their fiduciary duty to the sovereign, an understanding that 

would carry through the Norman conquest of England until the 16th century (Cooper, 2009, pp. 1116–

1117). During the Middle English period wastelands lose their administrative value and become a more 

generalized description of land beyond the reach of sovereign value (Amt, 1991). Di Palma (2014) 

unpacks their etymological history, combining a negative ontological assertion with one that is positively 

epistemic. Beyond this, they force a reckoning of how value is always constructed from a perspective. 
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While the vastum and the English wasteland represented marginal sources of value for their sovereigns, 

they were always replete with value for those living there. 

 Thinking of wastelands as valueless or empty ignores their utility for their inhabitants. As Di 

Palma recounts, English wastes were owned by the crown, with associated use-rights granted by the 

lord of a manor. Lords, as vassals of the crown, were responsible for maintaining a level of productivity 

that would allow them to fulfill their obligation to the crown, be it military or fiduciary. Wastelands were 

marginal to feudal sovereigns, either at the periphery territorially or unusable for the value-generating 

activities that benefitted the lord of the manor (and consequently the crown). While neither arable nor 

pasturable, wastes were nonetheless valuable for gleaning fish, fuel, gravel, acorns, and scores of other 

things essential for the continuation of the peasant economy. The value in the wastes was a matter of 

perspective, and after the English Civil War this perspective began to shift. Over the next two centuries 

campaigns to rehabilitate and eliminate wastes transformed the English countryside, and with them the 

peasantry. Two major periods of wasteland reclamation would signal the end of sovereign-sanctioned 

unproductive land. The first, 1760-1780, corresponded with the discovery of value for sovereigns in 

another location: capital. The second, 1790-1815, would display the tensions between the old and new, 

as England needed to marshal all available resources in fighting the Napoleonic wars. 

 The changing meanings of waste duplicates the changes to sovereignty that were 

simultaneously effected. Wastelands begin as geographically marginal spaces at the periphery of the 

empire, contested with other sovereigns. In this mode sovereign power is expansionary, as the Roman 

empire constantly needed to incorporate new lands to provide captured slaves as labor for the 

metropole (Anderson, 1974). Doing so would inevitably depopulate the lands, initially through war, then 

through reduction in available labor. In this circumstance the fiduciary obligation to Rome was 

temporarily lessened as the area rebounded. After the Norman Invasion the focus of the English Crown 

was directed inwards and sovereign power was cultivated at home. Slave labor was largely replaced by 
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peasant and serf labor, and use rights to manorial wastes were a way for these populations to 

reproduce themselves without using the resources vital to statecraft. This would be a period of internal 

colonization in which sovereign power reproduced itself and eliminated competitors (Scott, 1998). 

Concurrent with this were external changes on continental Europe that attempted to eliminate, 

internally at least, wars of expansion and conquest. The concepts of shared borders and bounded 

territoriality became the new norm in 1648 with the Peace of Westphalia. The geographical category of 

wasteland would be perpetuated by rethinking the rest of the world as undeveloped and peripheral to 

Europe itself. 

 Crucial to this distinction was the English philosopher John Locke, who saw untouched land as 

isomorphic with waste, and therefore open to whoever would exert labor to improve it (Losurdo, 2014; 

Scanlan, 2005). As new geographies were rendered waste under this logic the violence of conquest was 

preserved. European sovereign power came into bloody and violent confrontation with other 

sovereigns. Within Locke’s framework it would seem that a martial defense would offer enough 

evidence of labor to prevent any understanding of a space as wild or open-for-the-taking. Locke, 

however, considered indigenous efforts against imperialism as animalistic reflexes (Losurdo, 2014, pp. 

24–25). This philosophical justification of colonization split the world into two spheres, that of waste and 

that of value. It also reproduced the schema mobilized by the Greeks that shattered humanity into two 

categories. 

Agamben (1998) demonstrates that the originary act of sovereign power is the production of 

bare life, made manifest in the body of homo sacer. Homo sacer was the man who was banned from the 

political community of men (bios) and reduced to the level of animal life (zoē). Agamben, following from 

Schmitt (2005), locates sovereign power in the act of decision. Decision on what is included within the 

realm of law, but also decision on what is properly political. Locke’s justification rendered resistance to 

colonialism an apolitical act, effectively circumscribing the distinction between the political life of 



53 

 

Europeans (and some non-Europeans, c.f. Ethiopia) and those subject to colonization. By doing this a 

theoretical linkage was created with the historical “other” of political society, the pirate. 

Just as subjects fighting colonization could be understood as apolitical animal life, so too were 

pirates. Each inhabited a wild geography that presented difficulty for the exercise of sovereign power. 

Indigenous populations needed to be conquered to have their wastes made legible to the sovereign, 

while pirates roamed the uncontrollable waste of the sea.  

The conceptual history of pirates is as foils of civilized life. From Cicero, and his pronouncement 

of pirates as “enemies of all humanity” (hostis humani generi)21 to the current understanding of piracy 

as a crime of universal jurisdiction, pirates are considered at-odds with normative sovereign power.22 

When Cicero declared pirates the enemies of all humanity he was making statements about pirates and 

humanity itself. It was a means to circumscribe membership in a “lawful community” and designate to 

whom human relationships were owed (Heller-Roazen, 2009).23 Pirates have been historically removed 

from the sphere of political action that marks inclusion in humanity proper (bios) and are understood to 

be apolitical, rendering them as part of the same category as indigenous peoples under the logic of 

colonization (Schmitt, 2011). Piracy has therefore always functioned as a problematic against which 

normative sovereignty operates. It is in contrast with pirates that civilized societies come to know 

                                                           
21 Cicero did not actually write this. His term was “communis hostis omnium” (“common enemy of all”). The 

specific phrasing “hostis humani generi” appears likely to have been attributed to him by the judge in the 1701 

trial of Captain Kidd (Burgess, 2010, pp. 42, 67) 

22 The literature on piracy and states is vast and varied, with philology (Heller-Roazen, 2009) existing alongside 

states (Amirel et al., 2014) and jurisprudence (Burgess, 2010). Somali piracy has also been analyzed from multiple 

perspectives, ranging from anthropology (Jatin Dua, 2013; Weldemichael, 2019) to political economy (Elmi et al., 

2015; Samatar et al., 2010) to rational-choice economics (Leeson, 2007; Shortland & Varese, 2014). Largely missing 

in these discussions is consideration of how Somali piracy impacts Somali sovereignty, although Wolff (2013) 

begins to work towards this. Similarly absent is the degree to which Somali piracy informs a new understanding of 

stateless political ecology, although Weldemichael (2012, 2019) provides some formative notions. 

23 In a time when breaking an oath was a punishable offense, oaths sworn to pirates were considered nonbinding 

(de Souza, 2014). Beyond that, keeping an oath sworn to a pirate was itself an offense (Heller-Roazen, 2009). 
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themselves, in the same way that through waste sovereigns are able to set the limits of value. 

Somalia: From Partition to Piracy24 

Somalia’s colonial history mirrors that of many other African nations. Its modern history, however, 

demonstrates the consequences of transitioning back to the category of wasteland in a world of 

sovereigns. Somalia began as a waste from the perspective of European colonizers then passed into 

civilized respectability, before ultimately being remade as a waste with the collapse of the state. In the 

late 19th century traditional Somali lands that supported transhumant pastoralism were divided five 

ways, between four nations.25 In contrast to experiences elsewhere on the continent, Somalis remained 

unified along ethnic, linguistic, cultural, and religious lines despite their fractured territory. In 1960 

Somalia became independent, and nine years later General Siad Barre seized power in a bloodless coup. 

Barre would install himself as President from 1969 to his ouster in 1991. 

In 1977 Barre attempted to take advantage of political instability in neighboring Ethiopia to 

retake the Ogaden, a region that had been seized during the colonial partition. The Ogaden War would 

see the patron powers of Ethiopia and Somalia switch allegiances, with the Soviet Union abandoning the 

“scientific socialist” regime of Barre mid-conflict in favor of the Marxist-Leninist Derg headed by 

Mengistu Haile Mariam. By 1978 the war was over, with all Somali territorial gains reversed, and the 

Barre regime now backed by the United States. This defeat provided a foothold for northern Somali 

groups to begin challenging the Barre regime, exploding into civil war by 1988. In January, 1991, Barre 

                                                           
24 This section draws on accounts provided in (Bahadur, 2012; Eichstaedt, 2010; Elmi, 2010; Kapteijns, 2012; Laitin 

& Samatar, 1987; Lewis, 2003, 2008; Little, 2003; Pankhurst, 1952; Samatar, 1989; Shortland, 2015; Weldemichael, 

2019). For reasons of space it leaves to the side discussion of Somaliland as a complicating agent in determinations 

of Somali sovereignty. Somaliland is crucial for understanding Somalia as it now exists, with the absence of 

maritime piracy associated with the unrecognized breakaway state strengthening its unrecognized claim to 

sovereignty. 

25 Somalia as it currently exists territorially is made up of two of the five parcels that were divided (former British 

Somaliland and Italian Somaliland). The other three areas are part of Djibouti, Ethiopia, and Kenya. 
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was forced to flee the presidential palace in Mogadishu at which point the coalition forces that had 

opposed him turned against each other, resulting in a protracted and as-yet unresolved struggle over 

the state in Somalia. Somalia has been without a functional government ever since, with any group that 

gains international recognition being unable to exercise territorial control over more than Mogadishu, 

and then usually with heavy backing from external states. 

 Shortly after the fall of the state foreign trawlers invaded the rich fisheries and waste disposal 

companies began to use the unpatrolled and unprotected waters as dump sites (Weldemichael, 2012; 

Westberg, 2015). Invading trawlers not only over-harvested Somali resources, but went further and 

destroyed Somali fishing operations (Bahadur, 2012; Elmi et al., 2015). In 2005 the United Nations 

Environment Programme would remark that Somalia  

reportedly received countless shipments of illegal nuclear and toxic waste dumped along the 

coastline. Starting from the early 1980s and continuing into the civil war, the hazardous waste 

dumped along Somalia’s coast comprised uranium radioactive waste, lead, cadmium, mercury, 

industrial, hospital, chemical, leather treatment and other toxic waste. Most of the waste was 

simply dumped on the beaches in containers and disposable leaking barrels (United Nations 

Environment Programme, 2005) 

 

Waste dumping in Somalia has been strongly linked to the Italian Mafia, and has been implicated as a 

potential source of nuclear insecurity (Greenpeace, 2010; Herring et al., 2020) 

Somalia’s statelessness had rendered it attractive from the perspective of foreign capital. 

Without a state any barriers imposed by regulation or law enforcement were demolished and Somali 

waters were opened to anyone who could navigate to them. It was against these actors that the earliest 

Somali pirates organized. During the 1990s and early 2000s Somali piracy generally followed one of two 

models. In the first foreign ships would be approached, boarded, and relieved of whatever valuables 

were on board. The other method was extortion at sea, with armed Somalis extracting cash payments in 

exchange for “permits” that would allow foreign ships to use their waters. In the latter case it is clear 
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that Somalis had proactively retaken the sovereign prerogative to designate use rights delimited by 

territory and identity. The permit/extortion scheme also demonstrates that money has always been 

central to the project of Somali piracy, regardless of the narratives of pirates as noble defenders of 

Somali sovereignty (Hansen, 2012). 

 In 2005 Somali piracy underwent a professionalization occurring at the nexus of crisis and 

initiative. Prior to 2005 Somali piracy had been largely opportunistic and the small profits reflected this. 

The 2004 Boxing Day Tsunami devastated coastal communities around the Indian Ocean, including 

Somalia.26 Destroying the fishing industry and resurfacing dumped waste provided the heady mix of 

opportunity, dispossession, and outrage that would make Somali piracy responsible for a plurality of 

pirate attacks worldwide from 2008-2012. Mohamed Abdi Hassan took advantage of the sudden 

availability of experienced seafarers to found the Hobyo-Harardhere Piracy Network (Hansen, 2012).27 

This would be a coalitional force built across clan lines, with active recruitment of labor based on fitness 

to carry out maritime attacks. At this point Somali piracy effectively moves “from grievance to greed” (J. 

Dua & Menkhaus, 2012). This transition was accompanied by a concomitant change in targets with 

undefended, slow, valuable tankers and cargo ships being easy and lucrative prizes. 

After a brief setback in 2006, when the Islamic Courts Union declared piracy an offense 

punishable by death, piracy roared back to life. The business model shifted towards hijack-for-ransom; 

instead of simply boarding ships to take valuables the value of the ships themselves became the impetus 

for attacks. Changing the focus prolonged ransom negotiations and allowed for exponentially larger 

revenues. In September of 2008 the MV Faina was hijacked, followed in November 2008 by the MV 

                                                           
26 It is estimated that 75% of all Somali fishing equipment was destroyed, and the waste that had been dumped in 

the shallow waters was washed ashore with health effects ranging from dizziness to death (Tello, 2005; United 

Nations Environment Programme, 2005). 

27 Hassan is better known by his nickname “Afweyne” or “Big Mouth” and his network is referred to colloquially as 

“The Somali Marines.” 
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Sirius Star; these would each be released in early 2009 for ransoms in excess of US$3MM.28 

 The Faina and Sirius Star ransoms had three acute effects. They demonstrated that prolonging 

ransom negotiations could result in superprofits relative to the much faster negotiating tactics that had 

earlier prevailed. Although they were not the first seven-digit ransoms demanded by Somali pirates 

(that honor likely goes to the MV Golden Nori, a Japanese-owned, Panamanian-flagged chemical tanker 

hijacked in 2007), they were a signal to the international Somali diaspora that a new opportunity had 

been created in their homeland. Somali piracy became a globalized investment vehicle, demonstrating 

that there was still value to be extracted from Somali waters. The final effect was to produce a new 

generation of pirate financiers domestically, as the splits from the ransoms were large enough for even 

the lowliest foot soldier to start his own operation.29 

Somali pirates had transitioned from defending their livelihoods, to extorting offending ships 

into purchasing protection, to ransoms as a business model. Throughout this process clearly the value of 

Somali waters remained high, for Somalis and foreign actors alike. Somali waters became sites of 

contestation over competing claims about who should exercise sovereign power, and how. For pirates, 

even within the period of hijack-for-ransom, their exercise of power was to defend their wasteland from 

unauthorized gleaning by those who held no legitimate claim to the value that was being produced and 

extracted, be they IUU fishers, illegal disposers of hazardous waste, or shipping companies taking 

advantage of the more direct route offered by transiting Somali waters. 

The narrative of pirates as protectors has not gone unchallenged. Hansen (2011, 2014) points 

out that the range of Somali piracy, which extended deep into the Indian Ocean as fewer targets 

                                                           
28 The Faina was carrying arms intended for South Sudan, by way of Mombasa and the Sirius Star held a quarter of 

Saudi Arabia’s daily oil production, valued at US$100MM. 

29 The police chief of the Puntland town Bosaso characterized the efflorescence of piracy thusly: “Whenever ten 

guys get paid ransom money, twenty more pirates are created” (Eichstaedt, 2010, p. 63). 
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encroached on Somali coastal waters, as well as the practice of targeting ships that were neither fishing 

nor dumping, contradicts this virtuous discourse. Weldemichael (2019) similarly points to the uneven 

effects of piracy across Somalia, and even within the seaside villages that harbored pirates during 

negotiations. Somali piracy is characterized as moving “from grievance to greed” as its rewards became 

distributed more broadly across Somali society (Menkhaus, 2009). This misses the point, slightly, as the 

international maritime convention allowing safe passage of merchant ships is assumed to apply through 

a normalization of rules over which Somalis themselves had no agency in negotiating.  

Somali pirates were not simply defending their material environment and resources, they were 

making active decisions about who could use their territory and for what purpose. They were exercising 

a heterodox sovereignty in offshoring the sovereign right of exclusion, and the production of this newly-

exclusive space as a source of value. They remade their wasteland into productive land, mimicking the 

process of enclosure that ultimately eliminated the wasteland from the English countryside.30 

Counterpiracy: Power and the Production of Waste 

By 2009 Somali piracy had gone from an annoyance to an expensive impediment to global commerce. 

The response was the largest international naval flotilla that has ever existed. Although foreign naval 

forces started patrolling Somali waters in 2006 when Combined Task Force (CTF) 150, the U.S.-led 

maritime security and counterterrorism operation, was deployed there, by late early 2009 there were 

three multinational missions dedicated to fighting Somali pirates (Baniela, 2010). NATO’s Operation 

Allied Protector was established in October 2008 to protect World Food Programme shipments while 

Operation Atalanta began in December 2008, and CTF-151 was established in January 2009 

(Hodgkinson, 2013). These three operations, each of which comprise naval forces from many nations, 

                                                           
30 The process of enclosure and transformation of wasteland was a centuries-long process that involved 

transformation of landscapes, social relations, and state-society interaction (Di Palma, 2014; Dunsford & Harris, 

2003). 
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continue through the present. Atalanta is notable as the first European Union joint naval operation, and 

it has been concerned primarily with protecting ships transiting the International Recommended Transit 

Corridor (IRTC, established February 2009).  

Somali pirates had transitioned from defending their livelihoods, to extorting offending ships 

into purchasing protection, to ransoms as a business model and exercising a territorial claim to what is 

understood to be an open space in international relations. The heavy international naval presence had a 

mixed effect on Somali piracy, lowering the success rate of attacks but doing little to prevent them in 

the first place. For three years Somali piracy waxed despite the tremendous resources deployed until 

late 2011 when the International Maritime Organization, an organ of the United Nations, circulated its 

fourth revision of Best Management Practices for ships transiting Somali waters. This document 

reversed course on the employment of private armed guards, leaving the decision to shipowners 

without a requirement that they secure the permission of the states whose territorial waters they would 

be transiting. 

After ships began employing their own armed guards, Somali piracy dropped precipitously: in 

2011 there had been 237 attacks attributed to Somalis, in 2012 this would drop to 75, and by 2013 there 

would be 15 such attacks. The figure has since stabilized at 0-5 attacks per year. For all intents and 

purposes, Somali piracy ceased to exist by 2013. With the pirates gone the area was reopened for 

business to IUU fishing and waste dumping, this time with the largest international naval flotilla close 

enough to intervene in the event of an attack (Weldemichael, 2019). There are two lessons I draw from 

this experience. The first is that exercising sovereignty in opposition to its normative relations offends 

against an international order that is prepared to defend itself militarily. The second is that wastelands 

will be defended from many sides, by those endowing themselves with the sovereignty to remake them 

as sites of value, and by normative sovereigns who can use the production of the wasteland itself as a 

way to open trapped value to capital while denying that it is worth protecting. 
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Abstract 

Since 1945 the world has had to reckon with who should have access to the immense power potentiated 

by nuclear weapons. This power is not restricted to the bombs themselves, but also how possession of 

these arms disrupts the field of sovereign power relations. The answer has been to limit access and 

prevent their spread — nonproliferation, chiefly accomplished by the 1968 Treaty on the 

Nonproliferation of Nuclear Weapons. Generally nonproliferation has been successful, but in it we see a 

recurrence of a historical pattern of states sequestering powerful technologies away from their 

competitors through the creation of intellectual property. This paper will argue that nonproliferation is 

itself an intellectual property regime that has enabled a few states to exercise sovereign power with 

respect to the presumed anarchy of international relations. Against this power few states have emerged 

as challengers by engaging in another historical practice of states: piracy of intellectual property by 

ignoring the prohibitions on ownership that nonproliferation normalizes. These “nuclear pirates” violate 

the nonproliferation norm while engaging in the historical norm of intellectual property piracy by states. 

In so doing, they challenge an emergent sovereign power wielded by nuclear weapon states against the 

rest of the world. 

 

INTRODUCTION 

During World War II the United States undertook one of the largest research projects in history. In a 

scant few years, scientists weaponized recently discovered scientific principles while developing ways to 

deliver these fruits halfway across the world with devastating effect. While the US was not the only 

nation pursuing nuclear weapons, it was the first to realize them and demonstrate the material 

possibility of what had been an abstract principle just a few years earlier. In 1945 there was one nuclear 

state, by 1968 there would be five, all of them victors of WWII and the permanent members of the 

United Nations Security Council.31 The problems that nuclear weapons would pose for the international 

community were obvious from the outset. Efforts at nuclear arms control began before they had even 

been produced; in 1944 Niels Bohr met with Churchill and Roosevelt and attempted to get them to 

agree to share the details of their weapons programs with the Soviets in exchange for a guarantee of 

security (Zaidi & Dafoe, 2021). The immediate postwar years saw multiple attempts to regulate nuclear 

weapons. The 1946 Baruch Plan, Eisenhower’s “Atoms for Peace” speech at the United Nations in 1953, 

                                                           
31 The first five were the United States (1945), the USSR (1949), the UK (1952), France (1960), and China (1964). 
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and establishing the International Atomic Energy Agency in 1957 all point to a deeply-felt need to 

prevent the spread of nuclear arms. Cooperation and diplomacy around nuclear weapons would 

culminate in the 1968 Treaty on the Nonproliferation of Nuclear Weapons (Nonproliferation Treaty or 

NPT). The NPT formalized a distinction between states that had tested nuclear weapons before 1968 

(Nuclear Weapon States) and everyone else (Non-Nuclear Weapon States).32 

 The Nonproliferation Treaty would be supplemented with a variety of regional, bilateral, and 

domestic nonproliferation treaties and laws, but the nuclear genie was already out of the bottle. In an 

attempt to stymie the development of nuclear weapons, the NPT allowed for ownership by the existing 

nuclear states while including a commitment to disarmament. Nuclear stockpiles, however, continued to 

grow until roughly the mid-1980s; today the global stockpile is estimated at 15,000 weapons, with 93% 

of those held by the US and Russia (Kristensen & Norris, 2017). Despite this, nonproliferation efforts 

have been generally successful, with only four countries being known to have developed weapons 

programs since 1968, and another strongly suspected to have done so.33 This success is somewhat 

superficial, as a number of other countries have pursued a strategy of “nuclear hedging” in which they 

stop their progress just short of key thresholds for weaponization while remaining capable of restarting 

their work should circumstances dictate it (Levite, 2002). So while nonproliferation is technically 

working, it does so from within a fiction that legal and normative reasons for proliferation outweigh 

strategic ones. This was the case for India, who developed their program in the wake of several conflicts 

with China; India demonstrating their nuclear capability prompted Pakistan to commit seriously to their 

                                                           
32 States that developed nuclear weapons after the negotiation of the Nonproliferation Treaty are usually referred 

to as “nuclear armed states” to highlight the illegitimacy of their weapons while preserving the term nuclear 

weapon states to refer only to the original five members of the nuclear club. 

33 Since the Nonproliferation Treaty only a handful of states have demonstrated that they possess nuclear 

weapons. India, Pakistan, South Africa, and North Korea are the only states to confirm their nuclear capability. 

Israel is widely believed to be nuclear-armed, and South Africa dismantled its weapons in 1989. India and Pakistan 

never signed the NPT, and North Korea left the agreement in 2001. 
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own weapons program. Having a confrontational relationship with a nuclear neighbor has led directly to 

horizontal proliferation, or to the strategy of nuclear hedging as in the cases of the Nordic countries and 

Japan (Levite, 2002, pp. 70–71).34 

 Recent scholarship has focused on important questions of who is allowed to proliferate, and 

why, ultimately understanding proliferation as a policy problem (McDonnell, 2020; O’Mahoney, 2020). 

Proliferation is either vertical or horizontal; horizontal proliferation refers to the spread of nuclear arms 

between nations while vertical proliferation describes how nuclear weapon states innovate new or 

improved weapons or increase the size of their stockpiles. These efforts show, pace Normile (2019), that 

nonproliferation is unlikely to be a “jus cogens” or ordering principle in international law,35 and is in fact 

a tool wielded by nuclear weapon states against non-nuclear weapon states. Highlighting the problem of 

the jus cogens position is the permissibility of vertical proliferation; it seems more appropriate to 

delineate horizontal nonproliferation as jus cogens while vertical proliferation is business-as-usual in the 

international community. Highlighting the disparate rule sets at work in the field of nonproliferation is 

the 2017 Treaty on the Prohibition of Nuclear Weapons (TPNW), which attempts to delegitimize 

possession of nuclear weapons by stigmatizing nuclear armed states. This treaty was passed without 

participation by the five nuclear weapon states enshrined in the Nonproliferation Treaty, raising serious 

questions about its efficacy (Gibbons, 2018; Sauer & Reveraert, 2018). Nonproliferation is by its very 

nature a contested phenomenon with uneven and contingent legal and normative prescriptions. 

Understanding nonproliferation and disarmament as policy objectives ignores that, foundationally, 

                                                           
34 The cases of Israel and Iran would also fit into this strategy. The exceptional aspects of both nations’ nuclear 

programs are worthy of their own papers, however the dictates of space and research preclude giving them their 

due here. 
35 Jus cogens (trans: compelling law) refers to principles that preempt other norms and laws (Normile, 2019, p. 

281) holding “the highest hierarchical position among all other norms and principles” (Bassiouni, 1996, p. 68). 
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proliferation is a question of technological access and the spread of knowledge. In light of this, the best 

way to understand nonproliferation may be by reframing it as a question of intellectual property. 

Intellectual property opens the way for a new kind of analysis that helps situate proliferation 

historically instead of ephemerally. While this may seem an academic concern, treating proliferation as 

an issue with a long history frees it from any particular phenomenological problem, creating a toolset 

that can also operate on the next techno-political challenge to global governance. The United States and 

China both seem to understand this.  Collins (2006) shows how the USA controls the spread of 

innovation internationally by using export controls to limit what can be shared with foreign nationals. 

On the other side, Joske (2018) untangles the relationships between Chinese research scientists and the 

Chinese military, showing a clear strategic objective of sending researchers abroad to bring innovations 

back to China. This is poetically rendered in the Chinese press as “picking flowers in foreign lands to 

make honey in China” (Joske, 2018, p. 6). Both of these recall the history of intellectual property, and its 

theft, as ways for states to enhance their standing in international relations. This time, however, the 

stakes go beyond the economic welfare of the state and into existential questions of state survival. 

Conversely, the disarmament regime functionally prohibits the spread of fundamental scientific research 

unlike prior intellectual property arrangements that protect commercial advantages. 

By restricting access to knowledge production around nuclear weapons, the nonproliferation 

regime has created an exceptional condition in international relations. Beyond the role of the IAEA as a 

surveillance body ensuring that weaponization thresholds are being respected at the cost of domestic 

sovereignty, nonproliferation generates a contradiction in how nuclear weapon states are empowered 

to act. Elevating the status of nuclear arms to a forbidden, but world-ordering, technology 

simultaneously produces a set of laws and places the holders of nuclear arms outside of those laws. 

Despite the mandated commitment to disarmament set forward in the Nonproliferation Treaty, the 

concomitant actions to disarm occurred 20 years later, and had little to do with the NPT itself. Instead, 
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new geopolitical realities related to the winding-down of the Cold War drove disarmament. The 1991 

Strategic Arms Reduction Treaty (START I) between the United States and USSR, for example, included a 

requirement from each party to reduce the overall number of warheads in their stockpiles. It is unlikely 

that this could have been negotiated without the reunification of Germany and the opening of the 

Soviet Bloc through perestroika. There still exist tens of thousands of nuclear weapons globally; the 

nuclear states continue their refusal to disarm and in fact actively develop new and more capable 

weapons systems continuing the process of vertical proliferation. Affecting this posture is an indication 

that they are simultaneously embedded in the process of creating laws while exempting themselves 

from those same laws, or even preventing the creation of laws through their unilateral veto power as 

permanent members of the UN Security Council. 

 This paper will argue that the nonproliferation regime has created a new set of sovereign actors 

who exercise their power at a global scale. These sovereigns have made a property-claim on the very 

technologies that are generative of their power, wielding new weapons that enhance their sovereignty 

relative to the rest of the international community. While nuclear weapons are not the only source of 

power in this field, they are the only ones (so far) capable of generating a zone of exception around their 

holders. Carl Schmitt’s theory of the sovereign is crucial to analyze the emergence of this new set of 

sovereigns, firstly to describe what sovereign power is and how it operates, then in an inverted form as 

a heuristic to demonstrate that exceptions themselves are generative of new sovereignties. 

The power of the nuclear club is rivalled, however, in the figures of those states and actors who 

violate the legal and normative proscriptions against proliferation. These states, particularly India, 

Pakistan, and North Korea, have found a method to seize power for themselves, and in so doing become 

geopolitical rivals of the five authorized nuclear states. In this respect they inhabit the same historical 

space as pirates, “enemies of all humanity” exercising a heterodox sovereign power. Instead of asking 
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why anyone should have nuclear weapons, these states have asked why everyone can’t have them, and 

found the answers lacking.  

CONTEMPORARY DISARMAMENT DEBATES 

Disarmament is typically framed as a policy problem with theoretical implications for the discipline of 

International Relations. International relations theory treats nuclear weapons (and other weapons of 

mass destruction) as objects on which policy operates; as such, the field has overlooked some of the 

potentialities that nuclear weapons enable. Excellent work has been done to consider why states 

develop nuclear weapons programs (Hymans, 2006) and why they don’t (Paul, 2000). In the past fifteen 

years nonproliferation has gone from being framed as a security concern to a humanitarian issue, with 

the 2017 Treaty on the Prohibition of Nuclear Weapons being the culmination of this shift (Docherty, 

2018; Gibbons, 2018). Rethinking nonproliferation as a humanitarian issue has opened the way for 

analysis of other kinds of power relations. Beyond considering power as compulsion, new avenues are 

now open to think of disarmament through stigmatization and norm violation (Rublee & Cohen, 2018; 

Sauer & Reveraert, 2018). This line of thought engages the Thomas Theorem from sociology to argue 

that nuclear weapons are only a source of political power because they are treated as sources of 

political power (Sauer & Reveraert, 2018, p. 441). As a constructivist principle this is persuasive, but this 

position ignores that the ultimate way of demonstrating the impotence of nuclear arms would be to 

declare war, not to try to create new norms and stigmatize nuclear weapon states. Further, 

stigmatization is only as effective as the imposed social sanctions; will the United States or Russia reduce 

their stockpiles because of public shaming? Conversely, can a state like North Korea even be shamed in 

the first place? Time alone will show the effectiveness of this tack, but history has already given us a few 

clues to the outcome. 
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 The norm against proliferation predates the Treaty for the Prohibition of Nuclear Weapons by 

decades. The TPNW may attempt to criminalize the possession of nuclear weapons, but under the terms 

of the Nonproliferation Treaty nuclear weapon states were already required to disarm. Further, 

proliferating states that violated the NPT (regardless of whether they were signatories to it) have been 

treated unequally after crossing the nuclear threshold. The case of the 1998 India-US nuclear deal shows 

how a stigmatized, proliferating state was effectively rehabilitated thanks to the diplomacy of a single 

state (Smetana, 2020). This case also demonstrates that a powerful state is able to ignore an existing 

norm and create new ones through unilateral action (Carranza, 2019). So while norm generation (and 

contestation) are important tools to condition the action of states, assuming that this will be evenly 

applied reifies one of the primary fictions of IR theory, the imagined equality of states in an anarchical 

system. In fact, preservation of heightened standing and privilege is a crucial aspect of why nuclear 

weapon states support nonproliferation or counterproliferation while opposing disarmament (Mauroni, 

2019). Even within the interactionist framework that understands nonproliferation as divorced from 

mainstream security issues there exists an uneasy contradiction: treating nuclear weapons as status 

objects without material benefits ignores that focusing on disarming nuclear states actually reaffirms 

the importance of nuclear weapons as status objects, thereby undermining the claim that they are 

unimportant or shameful to possess. 

 The majority of scholarship on nonproliferation considers it within a combined framework of 

horizontal proliferation and weapons systems but ignores the major issues of vertical proliferation and 

peaceful uses like energy generation. Understanding the “nuclear paradox” involves moving beyond 

policy and security and into the waters of knowledge production. One way of framing this issue is 

acknowledging that nuclear technology is both world-endangering and potentially world-saving (Cottrell, 

2017). The destructive potential of nuclear weapons needs to be balanced against the potential for 

nuclear power to reduce significantly greenhouse gas emissions driving climate change. Unfortunately, 
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the potential for vertical proliferation from peaceful power generation is a hindrance to widespread 

adoption especially given India’s demonstration that this was possible in 1974. The scrutiny placed on 

Iran’s nuclear energy program shows that this remains an obstacle. Another impediment is serious 

concern about storage of spent reactor fuel which could be used to make unsophisticated “dirty bombs” 

that spread radiation with conventional explosives. Even though the Nonproliferation Treaty includes 

promotion of peaceful uses of nuclear energy as one of its core tenets, proliferation remains a spectre 

preventing some states from acquiring the technology and materials to bring modern reactors online. 

 Another small, but important, aspect of proliferation debates takes the opposite approach. 

Instead of assuming that nonproliferation is a general good, it looks at the outcomes of proliferation and 

questions why nonproliferation is the default policy in geopolitics (Sokolski, 2016; Kenneth N. Waltz, 

1981). Edem Kodjo builds on this with a postcolonial critique on non proliferation, arguing that 

indigenous production of weapons, especially nuclear weapons, is a way for Africa to gain international 

status and bargaining power (Kodjo, 1987). Kodjo understood the technological and scientific 

advantages that accrue to states working on weapons programs, and saw nuclear weapons as a way to 

“impose peace” on non-nuclear weapon states (Kodjo, 1987, pp. 160–161). He was not optimistic that 

African states would be free to pursue nuclear weapons programs: “it should not be expected that 

Africans will be permitted to embark on such a direction that might be dangerous for today's power 

balance” (Kodjo, 1987, p. 260). In this regard Kodjo’s work is important for understanding the 

entrenched power systems of international politics that work to sequester particular kinds of knowledge 

and technology behind legal and normative barriers to its acquisition. 

 Some recent scholarship has started to consider nuclear weapons beyond the frameworks of 

security and policy. Ruzicka (2018) looks specifically at structural and agentic power relations of 

proliferation and arrives at four “bargains” that prevent proliferation. These are superpower collusion, 

coercive diplomacy, institutional contestation, and proliferation-based hierarchies. Of these, 
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institutional contestation comes closest to recognizing the nonproliferation-intellectual property nexus. 

Ruzicka details how institutions in the nonproliferation regime “[control] exports and [ensure] that 

potential recipients of nuclear technology are signatories of the [Nonproliferation Treaty] and thus 

covered by the [International Atomic Energy Agency] monitoring of safeguards agreements” (Ruzicka, 

2018, p. 378). Mathur (2016) similarly analyzes the emergent power relations that fuel nonproliferation 

discourses, locating in them a set of colonial framings that reinforce inequality through sly civility and 

ritual humiliation. Mathur’s work points to how nuclear weapon states have enclosed nuclear 

technology and reproduced imperial relations using nonproliferation practices. Kraus (2011) brings the 

question back to arms control generally, reformulating prohibition as “who can possess, use, develop 

and transfer the technologies of violence, under what circumstances, against whom, and for what 

ends?” (27). Krause understands arms control changing to include the logic of governmentality since the 

Cold War resulting in  

not just the regulation and control of particular technological artifacts (weapons), but … a form 

of rule, and a technology of control that can be used to reshape state-society relations on the 

Weberian model, and that can reach deep into the state through various forms of surveillance 

and control over the political economy of violence (Krause, 2011, p. 33) 

Krause relies on a distinction between sovereign power and governmental power, but his conception of 

sovereignty as rooted in the control of territories and populations imposes upon the concept a bounded 

temporal expression that cannot account for how sovereignty itself changes, and has changed, 

historically. Tying sovereignty to territory ignores that this is a relatively recent addition to statecraft 

that is traced back to the 1648 Peace of Westphalia, and may already be in the process of supersession 

thanks to transnational institutions moving towards deterritorialization (Ruggie, 1993).  

Sovereignty is highly plastic and the maintenance of power itself is its primary concern, 

regardless of how this is accomplished. Instead of counterposing sovereignty and governmentality, it is 

more appropriate to understand governmentality as a tool to be exercised through sovereigns and thus 
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a form of sovereign power. This paper builds on the body of critical responses to nonproliferation by 

taking a historical approach to understanding why and how states attempt to control the spread of 

technology ultimately linking it to expressions of sovereign power as understood through Carl Schmitt 

and Giorgio Agamben. 

SOVEREIGNTY, PROLIFERATION, AND SCHMITT 

Sovereignty is a term that requires some explanation. The major schools of thought dealing with 

sovereignty in International Relations theory are realists and idealists. Realism, the dominant school that 

emerged in the aftermath of WWII, understands interstate relations as a competitive arena in which 

states pursue goals and assume a zero-sum game theoretic model (Bull, 2012; Morgenthau, 1985; K. N. 

Waltz, 1979). Within this framework the only limits to the power of sovereign states are other states 

themselves, and there is no authority that supersedes that of the state. Realists trace their intellectual 

lineage from Thucydides through Machiavelli and Hobbes to Clausewitz, all of whom asserted the 

independent power of the state to organize the rest of society and considered war the primary way for 

states to realize their international goals. This view has been tempered and refined somewhat since the 

World Wars of the 20th century, but the realist and neorealist views continue to prioritize competition 

between states as the primary method of statecraft, even as war becomes a repugnant option of last 

resort. Realists describe a Hobbesian existence at the level of states in which all states are nominally 

equal, and thus what prevails is anarchy, in the strong sense of the term. 

 Liberals posit that states exist through cooperation rather than competition , and that the order 

that emerges at the level of international relations is a result of a functionalist need for states to bargain 

and negotiate on behalf of their populations (Keohane, 1984; Krasner, 1999; Moravcsik, 1997). Far from 

the Leviathan, liberal theorists consider sovereignty to be a granted attribute possessed by the state in 

exchange for measures of national wellbeing. Instead of the state being the supreme authority, it is 
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instead an authority subordinated to the people and the sovereignty that it exercises is coterminous 

with that afforded by those it represents. This view of sovereignty rejects the red-in-tooth-and-claw 

anarchy of the realists at the level of international relations in favor of a legalistic view in which states 

willingly constrain themselves in order to pursue their goals with the least transaction cost. While this 

view can be traced back to Aristotle, its modern roots lie in the work of Hugo Grotius, and pass through 

Enlightenment thinkers like Rousseau and Kant. 

 In both of these schools of thought what is contested is the exercise and practice of sovereignty. 

Both consider sovereignty a property of states that allows them to achieve their will; the means and 

ends may differ, but the exercise of power at the interstate level is the basic unit of sovereignty in 

international relations. This requires an explanation of how sovereignty is generated. Sovereignty can be 

understood as the power exercised by an actor, the sovereign. Excavating the source of sovereign power 

necessarily provides an answer to how sovereignty is created for it to be wielded in the first place. 

 A persuasive answer comes from Carl Schmitt (2005). Schmitt’s dictum “sovereign is he who 

decides upon the exception”36 has been adopted and expanded in Agamben (1998, 2005) who goes 

further and incorporates Foucauldian biopolitics with Schmitt to explain contemporary state power 

(Foucault, 1990, 2008, 2020). Schmitt’s statement has a sly duality as it is read as both “decision about 

what is an exception” and “decision about what to do with an exception”. Schmitt’s particular interest 

was reckoning with the legal basis of sovereign power, centering law as co-constitutive of sovereign 

power, and therefore of sovereigns themselves. Unpacking Schmitt, there are two essential aspects of 

his definition that must be accounted for. These are the decision itself and the exception.  

                                                           
36 The German that is typically translated as “exception” or “state of exception” (Ausnahmezustand) is also literally 

translated as “state of emergency”. 
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 For Schmitt, exceptions refer to situations and cases in which the law cannot operate under its 

normal circumstances. As Agamben explains, the exception in Schmitt is “a suspension of the juridical 

order itself” that “defines law’s threshold” (Agamben, 2005, p. 4); the “state of exception” is the liminal 

space between law and lawlessness tracing the ability of law to suspend itself. What is at stake for the 

law in the exception is the maintenance of its own power; exceptions confront the law with its 

shortcomings and require a suspension of the law in order to save itself. Making decisions about when 

the law should be suspended becomes the final mark of sovereign power while simultaneously 

positioning the sovereign as creating law while being excluded from it. In effect, Schmitt tells us that 

sovereign power is the power to make others follow laws while being personally exempt from them. 

 Following this logic, Schmitt can be reconstructed to detect sovereigns instead of describing 

them. “Sovereign is he who decides upon the exception” is therefore reformulated as “Decisions on 

exceptions reveal the sovereign.” Inverting Schmitt in this manner allows us to discover who is wielding 

sovereign power, and consequently who inhabits the role of sovereign in any circumstance where law is 

being applied. In the case of nonproliferation, nuclear weapon states are in the position to create and 

enact law while ignoring it. This is observed directly in the Nonproliferation Treaty, which effectively 

bans proliferation for non-nuclear weapon states in articles I-III while requiring that nuclear weapons 

states disarm in article VI. The NPT has managed to supplant the disciplinary exercise of power that 

realists understand as ordering international relations and replace it with international governmentality, 

at roughly the same time that Foucault saw the shift happening in states themselves (Foucault, 2007). 

The Treaty on the Prohibition of Nuclear Weapons will act as another test for how sovereignty works at 

a level above the state. The TPNW has the potential to remake international relations if it is successful in 

shaming nuclear weapon states into disarming themselves; this would relocate the source of 

governmentality from nuclear weapon states to non-nuclear weapon states, although how this would 

develop from within a Schmittian perspective on sovereign power is unclear. It would also be a 
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historically significant departure in how statecraft is exercised with respect to technology and 

intellectual property. 

 

 

INTELLECTUAL PROPERTY: CONTROLLING KNOWLEDGE TO CONTROL STATES 

At its core, intellectual property takes up the problem of how to control ideas themselves. Material 

property has characteristics that render the laws around its ownership reflective of commonsense 

practices and the operation of the physical world. Physical goods are normally understood to be 

rivalrous; when in use by one person, another cannot use them.37 This is a critical point of distinction 

between material property and intellectual property — concurrent use of ideas in no way diminishes the 

capacity of ideas themselves. Material property relies on a natural scarcity that inheres in the physical 

world, while intellectual property is not in itself scarce, and relies on law to produce scarcity. The 

existence of intellectual property will always presuppose a formal jurisprudential mechanism that allows 

for codification, boundary setting, and imposition of sanctions. In short, the creation of intellectual 

property as a category is always a political act that works to reinforce extant power relations while 

imposing new barriers to access of ideas. To this effect, issues of authorship and ownership have 

recurred since antiquity in the West to limit the spread of knowledge and the diffusion of innovation.38 

                                                           
37 Once property rights over rivalrous goods become codified the additional state of being exclusionary (i.e. able 

control who has access) enters the frame. Intellectual property rights attempt to induce rivalrousness and so 

exclusion follows. 

38 One of the charges leveled against the Sophists was that they circulated texts of their philosophy, which allowed 

anyone who could read to benefit from them without paying an honorarium (May & Sell, 2006, p. 45). Sophistic 

venality was thus rivalled by that of philosophers who sought to maintain a monopoly on their brand of truth. 
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Controlling the spread of technical knowledge has been a continuous project of states since at 

least the 14th century.39 England began issuing patents ca. 1330 to attract foreign artisans and 

technology to reduce imports and increase exports (May & Sell, 2006, pp. 52–53). England was a laggard 

nation trying to catch up with its peers by poaching intellectual talent by guaranteeing a monopoly for 

introducing innovation from abroad. In 1404 Florence issued a prize to be awarded to whomever could 

improve Florentine wool carding and help industrial weaving catch up to the state-of-the-art in Milan; a 

Milanese weaver claimed the prize and immigrated to Florence (Prager, 1946, pp. 126–127).The first 

legal instrument that resembles contemporary patents was issued in 1421 by Florence; it gave the 

inventor of a novel river barge a three-year license to operate without competition on the River Arno in 

exchange for publicly disclosing his invention.40 The document granting exclusive license is explicit that 

the expected benefit will accrue to the inventor, the state, and the world generally: “so withheld and 

hidden without fruit, shall be brought to the light, to be of profit both to said FILIPPO and to our whole 

country and others” (quoted in (Prager, 1946)). The proclamation provides a limited scope and term of 

exclusive use, while also rewarding useful innovation (May & Sell, 2006). These are the hallmarks of 

contemporary intellectual property law, and the foundation for intellectual property as a legal 

instrument. 

 The Brunelleschi patent may be the first document that resembles modern implementations of 

intellectual property law, but it was not a systematic expression of a principle. It was still a highly 

personalized license that was not generalizable to Florentine society. In 1447 Venice promulgated a law 

of patents that would cover all innovations either conceived or introduced into Venetian territory. This 

                                                           
39 Ownership of technology and ideas has a much longer history, however. The myth of Prometheus is essentially a 

story of intellectual property piracy while the fall of man in Christian theology is explicitly linked to illicit acquisition 

of knowledge. Just as Prometheus stole the secret of fire and gifted it to man, Adam and Eve partook of the fruit of 

the Tree of Knowledge and were cast out from Eden as punishment. 

40 The inventor, Filippo Brunelleschi, would see his marble-laden barge sink on its maiden voyage. 



78 

 

was a significant departure from prior grants; it was now a broadly social phenomenon instead of a 

specifically granted privilege. The new law provided a limited monopoly of 10 years as long as the 

innovation was new to Venice, useful, and used within Venetian territory. Further, the monopoly was 

transferable to others — it was now possible to invent and sell a process, not simply a product (May & 

Sell, 2006, pp. 58–71). Disclosure to the state was compulsory, and the decadal monopoly grant only 

applied to private parties; the Venetian state was free to use patented inventions without compensating 

the patent holder (Johns, 2010, p. 20). The Venetian system introduced the essential components of 

modern intellectual property law in a form that was distinct because it was a general law, not a specific 

grant. Codifying innovation as protected, but limited in scope and duration, meant that there was now a 

direct incentive for invention. Although later patent laws would alter the particulars of the Venetian law 

“the subsequent history of legal refinement has had much less substantive effect on its central tenets 

than the Venetian statute’s departure from previous practice” (May & Sell, 2006, p. 58). The Venetian 

patent worked as an inducement for foreign artisans and craftsmen to immigrate to Venice and a way of 

discouraging the international proliferation of Venetian innovations. Encouraging a formalized patent 

system was a strategy of statecraft intended to strengthen Venice and weaken its rivals, just as the 

British had done through personalized letters of patent 150 years earlier. 

 Before the printing press, and for quite some time after it, ideas moved with people. The nexus 

of a person and an idea remains a key feature of how nonproliferation is implemented. Recent 

assassinations of Iranian nuclear scientists provide a stark reminder that states will kill to prevent the 

spread of knowledge (Kirkpatrick et al., 2020). This situation would likely have been familiar to Samuel 

Slater, a British textile worker who concealed his identity to emigrate from England to the United States 

in 1790. Slater was recruited by a group of Rhode Island businessmen who needed his expertise to kick-

start the fledgling industrialization of the Colonies (Mowery, 2010). British law prohibited travel by 

people with specific technical knowledge, and the punishment for exfiltrating know-how was death 
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(Jeremy, 1981). Thomas Jefferson knowingly risked the same penalty when he filled his pockets with 

Italian rice that he thought would transform agriculture in the Carolinas (Jefferson, 1783). Before even 

this, Venice issued patents to encourage and protect their glassblowing guilds; violating the monopoly 

was punishable by death (May & Sell, 2006, p. 76). While the case in Iran shows the obverse of these 

examples, it remains a powerful example of the lengths modern states will go to in protecting against 

“illicit” acquisition of new technology and knowledge. 

 Patents are a single side of the intellectual property narrative. As important as technological 

innovation in industry has been for states, the development of the printing press and proliferation of 

cheap, printed material has been vital in the knitting of state and nation (Anderson, 2006). Increased 

literacy and access to printed material created a market for reprinting whichever works were profitable, 

illicit copying of written material necessitated a way to control who had the right to print a given work. 

Copyrights developed far later than patents, with the first notional attempt by the state to define 

temporal and subjective limits to printing originating in 18th century Britain.41 Although the printing 

press changed the landscape, it took hundreds of years for copyright law to develop, in part because of 

strong private bodies that controlled the printing industry. The Stationers’ Company (est. 1557), for 

example, was a British organization that catalogued which of its members had the right to print which 

material, and its power to search the houses and workshops of its members exceeded those of the 

British state itself (Johns, 2010, pp. 24–27). In this the Stationers’ Company is a forebear of the IAEA, 

another non-state organization with the power to enter otherwise protected spaces unbidden to inspect 

for violations of knowledge production and use. The British fought legal battles against Scotland, Ireland, 

and the United States in a series of efforts to prevent its colonies from printing works by British authors. 

                                                           
41 This is not to say that it was free-for-all when it came to printed material and the expression of ideas. The 

Chinese, for example, have been grappling with issues related to authorized reproduction (of written material and 

material items) since at least 1122 BCE. Chinese restrictions, however, were typically censorial instead of anti-

piratical (Alford, 1995, pp. 12–14). 
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Pirating literary material was an important facet of colonial commercial activity, and local laws usually 

allowed anyone to reprint works from abroad.42 Literary piracy was therefore a strategy to increase 

economic circulation while promoting the expansion of national markets, explaining why reprinting laws 

only protected domestic works and refused to honor copyrights held abroad.43 

Responses to illicit printing and technological diffusion have followed a predictable pattern. 

Rising states craft domestically favorable laws or ignore existing laws that try to prohibit the 

unauthorized spread of intellectual property, and frequently have done both simultaneously. This 

provokes outrage from states that originate intellectual property who are generally unable to prevent 

the infringement, and so it continues until rising powers develop their own reserves of intellectual 

property. At this point rising states begin working towards more robust intellectual property laws and 

enforcement and another set of states begins infringing on newly-protected intellectual property, which 

of course can’t be stopped. Within this historical framing, the inevitability of proliferation is just as 

apparent as the efforts to sequester nuclear weapons and limit their ownership to nuclear weapon 

states. 

 The nonproliferation intellectual property regime functions primarily to prevent horizontal 

proliferation. Through the triple-move of secrecy, surveillance, and sanction nuclear weapon states 

impose significant barriers to the spread of their intellectual property. While the initial motions towards 

nonproliferation tried to take a different tack, promoting openness, by 1953 Eisenhower delivered his 

“Atoms for Peace” speech, signalling the approach that ultimately prevailed. The progression since Niels 

                                                           
42 It is in the earliest days of the British colonial empire that piracy becomes a term applied to the illicit printing of 

literary works. Sometime between 1650 and 1700 pirates move discursively from ship to shore, and the spread of 

English dictionaries throughout Europe seems to have introduced the new meaning into other languages from the 

18th century on (Johns, 2010, pp. 23–24) 

43 The US, for example, pushed for international copyright laws in the 1890s, but refused to sign The Berne 

Convention for the Protection of Literary and Artistic Works until 1988 (Johns, 2010, p. 325). 



81 

 

Bohr approached Churchill and Roosevelt in 1944 has been away from openness and towards secrecy, 

with states (led by the US) attempting to preserve their technological advantage while denying 

opportunities for their rivals to achieve parity. Bohr saw the coming arms race, and thought to forestall 

it through transparency, appeals to security, and scientific cooperation. Subsequent plans continued to 

propose disclosure with the focus narrowing from total, to scientific only,44 to sharing for commercial 

purposes only (the 1945 Bush Plan), to sharing nuclear energy production secrets (Atoms for Peace), to 

surveilled use of energy technology (through the IAEA). The Nonproliferation Treaty globalized this 

commitment with a promise from the nuclear weapon states to disarm (albeit with no ability to enforce 

this) with the Treaty for the Prohibition of Nuclear Weapons effectively enforcing secrecy about nuclear 

weapons by prohibiting the transfer of any knowledge.45 

 Moving towards secrecy has three effects. It can prevent horizontal proliferation, which is 

certainly the intent. It can also make it difficult or impossible for competing states to enact their own 

vertical proliferation, and it reduces the likelihood that non-nuclear weapon states will leverage existing 

technology into novel applications. It is a means to stymie development of nuclear weapons that 

simultaneously impacts the global political economy of technology ownership. The knock-on effect of 

nonproliferation-through-secrecy is to widen further the knowledge gaps between nuclear weapon 

states and the rest of the world. 

 Maintaining this gap, particularly with respect to nuclear weapons, increases the effectiveness 

of vertical proliferation. But it goes beyond weapons systems and into all aspects of industry. Charles de 

Gaulle understood this (Gordon, 1995) saying “A weapons programme gives a technical rub-off that 

makes you compete on the world market in a thousand other ways” (quoted in (Khan, 1986, p. 419)). 

                                                           
44 The 1944 Bush-Conant Memo proposed full scientific disclosure with military and manufacturing secrecy. 

45 Article 1, sections E-F prohibit states from assisting or seeking assistance with anything banned by the TPNW. 
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Nuclear weapon states thus gain a double advantage: they advance technologically and scientifically 

while denying the opportunity to non-nuclear weapon states, and they augment their security from 

horizontal proliferation by creating new and more capable weapons systems. It is worth recalling the 

context of the Atoms for Peace speech in relation to vertical proliferation. 

 Delivered in December 1953, Atoms for Peace came hot on the heels of the development of the 

hydrogen bomb. The US demonstrated the awesome power of the H bomb in 1951, annihilating the 

atoll where it was tested. The Soviet Union followed quickly, detonating their first in August 1953. 

Against this backdrop Eisenhower raised a call for the atomic bomb to be “taken out of the hands of 

soldiers” and put into “the hands of those who will know how to strip its military casing and adapt it to 

the arts of peace” (Eisenhower, 1953). Now that the next threshold of destructive potential had been 

crossed, it was time to lock away the material components of nuclear weapons with an agency of the 

United Nations, while refusing either to disarm or ask the Soviets to do the same.46  

 Eisenhower envisioned that “the knowledge now possessed by several nations will eventually be 

shared by others, possible all others” while also noting that “a single air group...can now deliver to any 

reachable target a destructive cargo exceeding in power all the bombs that fell on Britain in all the 

Second World War” (Eisenhower, 1953). This view would be echoed a few years later by John Herz, who 

noted “now that power can destroy power from center to center, everything is different” (1957, p. 489). 

Hertz operated under the assumption that proliferation was inevitable and that the logic of statecraft 

would make it imperative; what he failed to appreciate was that nuclear weapon states would use their 

power to make an effective ownership claim on these new technologies. Instead of everything being 

                                                           
46 Eisenhower alluded in his speech to “unacceptable preconditions” that the USSR attempted to impose on 

negotiations; Krige (2006) understands this to mean disarmament. Seconds later in the address Eisenhower flatly 

states “We never have, and never will, propose or suggest that the Soviet Union surrender what rightly belongs to 

it” (Eisenhower, 1953). During the same speech in which he called for beating atomic swords into plowshares 

Eisenhower took the possibility of doing so off the table. 
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different, it would be business-as-usual for most of the world while a select few states maintained the 

power that he thought obviated territoriality as an overriding concept in international relations. 

 In sum, there are three important lessons here. The first is that intellectual property has been, 

for centuries, a means for states to maintain and reinforce their competitive advantage with other 

states. States accomplish this by protecting their own domestic advances while acquiring the 

innovations of other states, by whatever means are expedient. The second is that nonproliferation 

functions as a form of intellectual property that is exercised globally. The claim of ownership is bolstered 

by legal and normative proscriptions, combined with a surveillance apparatus (the IAEA) intended to 

ensure that technological thresholds remain intact for non-nuclear weapon states. Finally, the third is 

that these have had significant impacts on the construction and exercise of sovereignty in the postwar 

period. Instead of leveling the differences between states thanks to nearly-unlimited energy generation 

and globalized assurances of mutual destruction, nuclear weapon states have widened the gulf between 

themselves and the rest of the world. 

NUCLEAR PIRATES: SUI GENERIS SOVEREIGNTY? 

Although the nonproliferation regime has been effective, its failures reveal the historical foil to 

sovereign power: pirates. The historical constitution of pirates as outside of the remit of law goes back 

to the ancient Greeks and the declaration of pirates as hostis humani generii or enemies of all mankind. 

Pirates were not considered part of a social formation governed by law; they embodied the split 

highlighted by Agamben between zoē (bare life) and bios (life as part of a community) (Agamben, 1998, 

p. 1). As bare life, pirates existed outside of the law (literally they were “outlaws”) providing ready 

opportunity for sovereigns to exercise their power to suspend the law. Schmitt notes that pirates have 

been considered to occupy a space outside of politics and that consequently “action against pirates is 

unpolitical...it is not a war, but either criminal justice...or a measure of international maritime police 
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power” (Schmitt, 2011, p. 27). Schmitt thus understands pirates historically as an apolitical problem that 

is solved through depoliticiaztion of political measures; pirates are not only themselves exceptions, but 

rendering pirates apolitical forces responses beyond the ken of normative law. This results in piracy, as 

constructed historically, legally, and politically as a crime against all humanity necessitating the creation 

of “a power capable of acting in the name of all humanity” (Schmitt, 2011, p. 29). For millennia pirates 

have been understood to act without regard for law and are therefore not protected by any laws 

themselves, opening any and all measures to be permissible in their eradication. It may seem like a 

fallacy of equivocation to conflate responses to maritime piracy with those deployed against intellectual 

property piracy, but the two are in reality very closely linked. 

 As noted above, the use in English (which spread quickly to other languages) of piracy to refer to 

theft of intellectual property goes back to the mid-17th century. Reprinting (i.e. copyright infringement) 

was “an offense against the common good” (Johns, 2010, p. 19) thus positioning IP-pirates as outsiders 

offending against an emergent reordering of society by capital (Johns, 2010, p. 45). This provided the 

rationale for private actors like the Stationers’ Company to exceed the legal ability of the state to search 

private residences, ignoring the law while working to preserve it. Similarly, the interplay of piracy and 

state power is a reminder that states themselves encourage intellectual property piracy and willingly 

take on the mantle “pirate” by ignoring the intellectual property of others or leaving it beyond the 

boundaries of domestic law. The importance of illegal reprinting attests to this, as do the multiple 

examples of states enacting favorable patent protections in exchange for introducing new techniques or 

devices to their territory. 

In the nonproliferation intellectual property regime piracy is carried out by actors who attempt 

any kind of horizontal proliferation. Not only does this entail an unauthorized use of knowledge and 

technology, but horizontal proliferation unites the rest of the world against the offending state 

(Carranza, 2019; Normile, 2019). This mimics the way pirates are positioned as enemies of all humanity 
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and thus opens them to extra-legal censure unless a nuclear weapon state intercedes to rehabilitate the 

offender as in the case of the US-India nuclear deal (Smetana, 2020). Nuclear pirates defy the logic of 

governmentality while reasserting the anarchical power relations that are already assumed to be 

operating by realist theorists. It is important to keep in mind that almost all known cases of successful 

horizontal proliferation have been by parties that either never acceded to the Nonproliferation Treaty 

(India, Pakistan) or who withdrew from it (North Korea); the sole exception (South Africa) remains the 

only example of a state successfully developing nuclear weapons and voluntarily relinquishing them.47 

These are states that have chosen to ignore a treaty that they never ratified, that had no legal power 

other than helping to establish a norm. Instead of exercising their sovereign power through suspension 

of the law, they did so by remaining outside of the law in the first place, choosing outlawry over a 

voluntary limitation on their power. In this respect, there is little difference between nuclear pirates and 

earlier efforts by states to augment their power by taking the intellectual property of others. 

Vertical proliferation by nuclear weapon states instead of being an act of piracy is one of 

sovereign power as it positions them as outside the law itself while staying in a position to decide on 

how and whether the law should be applied to others. It highlights the importance of power relations in 

reckoning the status afforded by nuclear arms. For nuclear weapon states, these have been objects 

enabling heightened status while for pirate states their weapons become a source of opprobrium and 

negative sanction. This is not because of a difference that inheres in the objects themselves, it is a result 

of how, when, and by whom they were acquired. It is personalized, reflecting the image of personalized 

grants of protection for intellectual property and the legal field before generalizable law. What appears 

to be universal is in actuality highly personalized. The Treaty for the Prohibition of Nuclear Weapons is 

                                                           
47 Former Soviet republics (Ukraine, Belarus, Kazakhstan) returned their nuclear weapons to Russia after the 

collapse of the USSR, but these were not developed by the states themselves. Israel never acceded to the NPT and 

is widely believed to be a nuclear armed state. 
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an effort towards flattening this distinction but it does so from a position of weakness: pirate states are 

already stigmatized, and nuclear weapon states have shown little regard for prior calls to disarm. 

CONCLUSIONS  

The discussion thus far has narrowly focused on the construction of a global intellectual property regime 

focused on limiting the spread of nuclear weapons. Left to the side have been important questions 

about how states compensate around the nonproliferation intellectual property regime; what courses of 

action are forestalled by enclosing knowledge of atomic power? This question is not confined to military 

outcomes, but deeply embedded in the process of reproducing inequalities in global political economy. 

Callaghan (2018, p. 100) assesses the threats to humankind posed by new and emerging technologies, 

observing that “novel technologies such as genetics, nanotechnology and robotics (GNR) do not require 

large-scale activities to pose threats to humankind, but only require knowledge, posing the threat of 

knowledge-enabled mass destruction” (emphasis in original). Callaghan leaves to the side the question 

of how similar technologies have been managed in the past. We have seen that one answer is to enclose 

knowledge and technology, and that this has been a generator of inequality. 

The prospect of nuclear war is rightly understood to be an existential threat to humanity, but as 

we face looming threats and slow-moving disasters, existing technologies (particularly for power 

generation) have the potential to head-off future conflict. Another way forward is to break with history 

and open the floodgates, unleashing a torrent of discovery. India shocked the world in 1974 when it 

demonstrated that it was possible for a poor country with limited technological sophistication to create 

functional nuclear weapons out of a heavily-monitored civilian energy program. Pakistan, too, leveraged 

ingenuity to create their nuclear arms in the face of chauvinistic assumptions of incapability.48 If in fact 

                                                           
48 Early Pakistani attempts to buy specialized power inverters to run centrifuges were well-understood to be part 

of an active nuclear weapons program but suppliers “thought that the Pakistanis would not know what to do with 

them.” A subsequent order showed that Pakistan knew exactly what it was doing (and was rejected by the 
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the threats to the world are global, and the stakes are humanity, then the effort to resolve them must 

be global and incorporate all of humanity. This means a robust transformation of access, and a 

concomitant push for diversity of approaches. This may require abandoning secrecy, surveillance, and 

sanction as guiding principles of nonproliferation, instead relying on the responsibility and rationality of 

states to guide them away from obliteration. 

The likely course, unfortunately, is the one that allows already-strong states to maintain their 

positions in the global hierarchy. The implication of this is that outcomes of “existential” threats will be 

distributed as unevenly as the benefits brought by the technologies that generate them. In the balance 

are questions of who will be empowered to act, how, and with what resources at their disposal. 

Understanding that this is a set of questions ultimately dependent on how knowledge is owned leaves a 

grim set of choices for states unwilling to risk being branded as pirates.  

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
manufacturer), but by that point the inverters had been reverse-engineered and Pakistan was capable of 

producing them domestically (Corera 2006:25–26). 
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