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Fiscal stress, changing public expectations and
shifting responsibilities for services due to
devolution have prompted many local governments
to consider restructuring service delivery. This web
site is designed to provide local governments with
information on restructuring trends and innovations
in public sector service provision, public-private
partnerships, privatization, inter-municipal
cooperation and contracting back-in. Local
government is concerned with promoting economic
development and Professor Warner's research
explores the role of collaboratives and investments
in social infrastructure, such as child care, on
economic development.

This web site is a project of Professor Mildred
Warner in the Department of City and Regional
Planning and the Cornell Cooperative Extension at
Cornell University.

About Professor Warner
Contact Professor Warner

About this site
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Recent News

Warner contributes to the New
York Times' "Room for Debate"
section on privatization.

Linking Economic Development
and Child Care

This research project aims to
better identify the economic
linkages of child care from a
regional economy perspective.

About Professor Warner

Papers, course syllabi, and a short
bio are available.
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Innovative Economic Development Strategies

Traditionally local government economic development policy has focused on attracting new business through
incentives and subsidies. However new economic development approaches emphasize investment in the social
infrastructure necessary to support a vibrant, creative, entrepreneurial economy. Many states are looking at
the importance of infrastructural supports such as child care on regional economic well being. At the city and
neighborhood level governments are exploring new public private partnerships to increase investment in
downtown business districts (Business Improvement Districts). Often initiated by non-profit associations or
community development corporations, these innovative approaches have come to scale and now attract
support from the majority of local governments.

Professor Warner's Research

Professor Warner's research explores the role of community collaborations and investments in social
infrastructure in promoting local and regional economic development. Recent articles include the following in
addition to a Special Issue of Community Development: The Journal of the Community Development Society
on the Economic Importance of Child Care for Community Development.

Warner, M and Christine Weiss Daugherty 2004. "Promoting the ‘Civic’ in Entrepreneurship: The Case of Rural
Slovakia,” Journal of the Community Development Society Vol 35, No. 1.

Warner, M.E. and Zhilin Liu 2005. Regional Economic Development and Local Services: The Case of Child
Care, International Journal of Economic Development. 7(1).

Warner, M.E. and Zhilin Liu 2006. "The Importance of Child Care in Economic Development: A Comparative
Analysis of Regional Economic Linkage," Economic Development Quarterly 20(1):97-103.

Warner, M.E., 1999. "Collaborative Planning Broadens the Local Economic Development Policy Debate."
Journal of Planning Education and Research. 19:201-206. (Earlier version CRP Working Paper #169)

Child Care as Economic Development

The early childhood care and education field is at an exciting
moment. Across the US, there is increasing recognition of the
economic importance of child care. Early care and education is
being recognized as an important economic sector in its own right,
and as a critical piece of social infrastructure that supports
children’s development and facilitates parents' employment. The
Linking Economic Development and Child Care Research Project
aims to better identify the economic linkages of child care from a
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regional economy perspective. We support states and localities
interested in using an economic development framework to build
coalitions with the economic development community, business
interests and policy makers to help craft new approaches to child
care finance.

Linking Economic Development and Child Care

Innovative Economic Development Strategies
Survey results show community-based economic development strategies focused on low income
neighborhoods are commonly supported by cities in partnership with non profit organizations.

Innovative Economic Development Strategies

Business Improvement Districts

While effective in promoting economic development, BIDs also raise important issues about governance and
control over public space.

Business Improvement Districts: Issues in Alternative Local Public Service Provision
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This site profiles research by Professor Warner and colleagues on the nature of local government restructuring
in the United States. The site also contains a review of the literature on government restructuring including
annotated bibliographies and links to summaries of many of the articles and books cited.

Recent Articles on Privatization and Decentralization by Mildred Warner

Professor Warner's Research

Professor Warner has written papers on
decentralization, privatization, and free trade. Many
of these papers are available online.

View related papers on decentralization
View related papers on privatization

View related papers on free trade

Some of Professor Warner's work in this area is on
national and New York State trends in local
government restructuring.

Regionalism

The modern metropolitan area typically contains
multiple political jurisdictions. Public choice theorists
argue political fragmentation will enhance choice and
efficiency in local government service provision.
However, the political fragmentation of the
metropolitan area makes it difficult to address
economic development, service provision or
democratic voice at the regional level.
Consolidationists argue that regional government is
the solution. However, support for regionalism is
weak. Alternatives such as inter-municipal
cooperation or functional consolidation (specific to a
service) have been much more popular. These
solutions also raise problems of equity and
democratic representation and the ability to address

Privatization

Privatization is a worldwide phenomenon. In recent
years all levels of government, seeking to reduce
costs, have begun turning to the private sector to
provide some of the services that are ordinarily
provided by government. The spread of the
privatization movement is grounded in the
fundamental belief that market competition in the
private sector is a more efficient way to provide
these services and allows for greater citizen choice.
In practice, however, concerns about service quality,
social equity, and employment conditions raise
skepticism of privatization. In New York State, labor
concerns are also a major issue. Although empirical
studies do not provide clear evidence on the costs
and benefits of privatization, public perception and
pressure for improved government efficiency will
keep privatization on the government agenda.

Research on privatization

Reinventing Government

Sparked by privatization and business-model
prescriptions for government, a debate has emerged
as to the primary responsibilities of public
managers. There are those who see public
administration as akin to a business-providing a
choice of services to citizens, at the lowest possible
cost. Others believe that public management's
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the need for broader multi-functional coordination.

Professor Warner quoted in 3/9/09 Wall Street
Journal article "Localities Facing Merger Push"

Research on regionalism

Decentralization

Decentralization refers to the global trend of
devolving the responsibilities of centralized
governments to regional or local governments. The
promise of decentralization is to enhance efficiency
(through inter-governmental competition and fiscal
discipline) and democratic voice (though enhanced
local voice over service provision). Decentralization
works best in settings where there are strong
traditions of democracy, accountability and
professionalism in subnational government.
Decentralization may enhance productive efficiency
but will undermine allocative efficiency by making
redistribution more difficult, especially in areas with
regional inequality.

Research on decentralization

responsibilities extend beyond this, to the
preservation of public values such as equity,
accountability and citizen voice. From this debate
stem questions about the nature of citizenship, and
the proper relationship between a democratic
government and its citizens.

Research on reinventing government

Network Governance, Citizenship
and Free Trade

As government shifts from direct provision to use of
third parties for service delivery, new challenges
with respect to management, accountability and
citizenship are raised. It may actually be harder to
exercise control or ensure accountability when
government is part of an interdependent network.
This is why many scholars use the term governance
rather than government to describe current
conditions. These network governance arrangements
alter the nature of citizenship as well, creating a
democratic deficit. This section concludes with an
overview of the recent free trade agreements and
their impact on democracy and governments' ability
to use third parties for public service provision.

Research on network governance, citizenship
and free trade
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Special Projects

National and State Trends
Professor Warner's research on national and New York state trends in local government restructuring.

Contracting Back In
While privatization is the most popular form of alternative local government service delivery, longitudinal
analysis shows these contracts are not stable over time.

Free Trade and State and Local Government

An overview of state and local government concerns about free trade. Case studies, resolutions and letters
illustrate how state and local governments are asking for a balance between free trade objectives and local
government authority.

Options for County Nursing Homes in New York State

This web page is the product of several months of collaborative research between County Nursing Facilities of
New York, Inc. (CNFNY), the Civil Service Employees Association (CSEA), and the Department of City and
Regional Planning at Cornell University. Our goal in carrying out this research was to develop a better
understanding of the current status of New York's county homes.

Transfer of Development Rights

Local governments undertake transfer of development rights (TDR) programs to use the market to implement
and pay for development density and location decisions. TDR programs allow landowners to sever
development rights from properties in government-designated low-density areas, and sell them to purchasers
who want to increase the density of development in areas that local governments have selected as higher
density areas.

Business Improvement Districts
While effective in promoting economic development, BIDs also raise important issues about governance and
control over public space.

Prison Privatization

The movement towards the privatization of corrections in the United States is a result of the convergence of
two factors: the unprecedented growth of the US prison population since 1970 and the emergence out of the
Reagan era of a political environment favorable to free-market solutions.

Corruption
Corruption has been identified as a major barrier to economic and social development in developing countries,
and considerable research as been done into the causes of and the solutions to corruption in these countries.

Labor-Management Cooperation

As local governments nationwide struggle with demands for quality service delivery and fiscal constraints,
they are employing a number of strategies. While these include privatization and intermunicipal cooperation,
another technique that can lead to greater efficiency and cost savings is labor-management cooperation.
Background articles and a special report examine some of the critical issues surrounding effective
implementation of cooperative labor-management practices.
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Below are two interactive, searchable databases available directly from this site.

Contracting Back In

Case Studies of Contracting Back In

New survey evidence shows that public officials are
finding that privatization has its limits. While
contracting out continues to be widely used by many
local governments, the practice of "contracting back
in" - where governments choose to resume in-house
production following a period of privately produced
service - is becoming increasingly common. These
are cases of local governments bringing previously
contracted work back in- house.

50 State Database

Child Care and Economic Development 50 State
Database

Many organizations provide data on early care and
education. This database provides an overview of all
current, national sources of comparative data on the
early care and education sector including: child care
economic data, demographic data, and early care
and education program (policy) data.

Local Government Restructuring
Survey in New York

Summary of survey results

Database of local government restructuring
cases in New York State

These pages contain information about service
delivery restructuring among towns and counties in
New York State, based on a survey completed in
1996 and 1997. The summary of survey results
presents the key findings of the survey,
accompanied by graphic illustrations. You can also
search the database created from the survey results
to find out more about specific instances of
restructuring in New York State towns and counties.

Summary of Child Care Economic
Impact Studies

Summary of Child Care Economic Impact
Studies

The Summary of Child Care Economic Impact
Studies is a qualitative database of state and local
studies (completed and in-progress) about the
economic impact of child care.
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Fiscal stress, changing public expectations and
shifting responsibilities for services due to
devolution have prompted many local governments
to consider restructuring service delivery. This web
site is designed to provide local governments with
information on restructuring trends and innovations
in public sector service provision, public-private
partnerships, privatization, inter-municipal
cooperation and contracting back-in. Local
government is concerned with promoting economic
development and Professor Warner's research
explores the role of collaboratives and investments
in social infrastructure, such as child care, on
economic development.

This web site is a project of Professor Mildred
Warner in the Department of City and Regional
Planning and the Cornell Cooperative Extension at
Cornell University.

About Professor Warner
Contact Professor Warner

About this site
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Recent News

Results of a Spring 2008 national
survey of planners released;
Professor Warner speaks at
conferences in Orlando and
Singapore.

Linking Economic Development
and Child Care

This research project aims to
better identify the economic
linkages of child care from a
regional economy perspective.

About Professor Warner

Papers, course syllabi, and a short
bio are available.
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Recent News

Mildred Warner contributed The Pendulum Swings Again to the New York Times' "Room for Debate"
section on privatization.

Warner, M.E. 2011. "Water Privatization Does Not Yield Cost Savings," in Reclaiming Public Water:
Achievements, Struggles and Vision from Around the World, Transnational Institute and Corporate Europe
Observatory. Released at the World Water Forum in Cape Town, South Africa for World Water Day, March
22, 2011.

Hefetz, Amir and M. Warner, 2004 (“Privatization and Its Reverse: Explaining the Dynamics of the
Government Contracting Process," in Journal of Public Administration, Research and Theory, 14(2): 171-
190) was selected as one of 30 exemplary articles in the first 20 years of the journal.

Council of Global Unions - Quality Public Service Conference, Geneva, Switzerland Oct 12-14, 2010.

Warner, Mildred E. and Amir Hefetz 2010, "Privatization and Reverse Privatization in US Local
Government Service Delivery, 2002-2007," Paper prepared for Public Service International Council of
Global Unions Conference, Geneva, Switzerland, Oct. 2010

Resources from conference

Big ldeas in Local Government Conference, Atlanta, GA October 2009
Alliance for Innovation
International City/County Management Association

Publications of special interest:

Warner, Mildred E. 2010. "The Future of Local Government: 21st Century Challenges," Public
Administration Review, 70(S-11): 145-147.

Sclar, Elliott, 2009. The Political-Economics of Infrastructure Finance: The New Sub Prime, Paper
presented at Annual Meeting Association of Collegiate Schools of Planning, Center for
Sustainable Urban Development, The Earth Institute Columbia University.

Warner, Mildred E. 2009. Local Government Infrastructure - and the False Promise of
Privatization. A Century Foundation Report. New York: Century Foundation.

Warner et al. 2009. Planning for Family-Friendly Communities: Issues and Opportunities.

Warner, Mildred E. and Jennifer Gerbasi. 2004, "Is There a Democratic Deficit in the Free Trade
Agreements? What Local Governments Should Know," Public Management 86:2 (16-21).

Oslo, Norway Conference, November 2008,
Strategies to Deal with Privatization and to Achieve Quality Public Services,
Public Services International

Professor Warner's PowerPoint

Singapore Conference September 2007,

Reasserting the Role of the Public in Public Service Provision National University of Singapore

Professor Warner's Paper: Warner, M.E. 2008. Reversing Privatization: Rebalancing Government Reform,
Policy and Society, 27(2): 163-174.
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Professor

Department of City and
Regional Planning
Cornell University

B.A., Oberlin College, 1979
M.S., Cornell University, 1985
Ph.D., Cornell University, 1997

Mildred Warner is a Professor in
the Department of City and
Regional Planning at Cornell
University where her work focuses primarily on local
government service delivery and new community
development models for addressing human services.
Her work shows potential for market based solutions
in public service delivery but also raises cautions
about the uneven incidence of markets in depressed
inner city and rural areas. Dr. Warner's research
explores the issues of privatization, devolution and
economic development.

Dr. Warner is author of one edited volume and more
than 70 refereed articles, book chapters, extension
and consulting reports. She has received major
research grants from the USDA National Research
Initiative and Hatch program to look at the impacts
of devolution and privatization on local government
service delivery, and from the U.S. Dept. of Health
and Human Services and the W.K. Kellogg
Foundation to explore the regional economic impacts
of child care. She consults widely on economic
development policy, local government and child care
issues at the local, state and national levels. She
has worked closely with International City County
Management Association, National League of Cities,
National Association of Counties and public sector
unions such as AFSCME and CSEA. She was a
visiting scholar with the Economic Policy Institute in
2005. She has been a featured speaker at local
government conferences in Australia, New Zealand
and Spain, and child care conferences all over the
United States.

Search Cornell

About Professor Warner

C.V.
Search or browse Warner publications

Download Warner photo in high resolution black
and white or low resolution color

E-mail Professor Warner

Courses Taught

These courses have been taught by Professor
Warner recently:

CRP 5074: Economic Development Workshop:
Planning for Family Friendly Cities

CRP 7201: Research Design (article
summaries)

CRP 418/618: Government Policy Workshop:
Financing Child Care

CRP 412/612: Seminar: Devolution,
Privatization, and the New Public Management
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Dr. Warner has a Ph.D. in Development Sociology, a
Masters in Agricultural Economics from Cornell
University and a BA in History from Oberlin College.
Previously she served as a program officer with the
Ford Foundation for three years and as Associate
Director for nine years of Cornell's Community and
Rural Development Institute where she brought
policy makers, community development practitioners
and academics together to explore new approaches
to community development.
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About this Site

Governments are exploring ways to enhance service delivery and promote economic development. This web
site is designed to provide local governments and economic developers with information on economic
development strategies and a review of experience with local government restructuring, specifically
privatization, regionalism and decentralization. Survey research and case studies from across the country are
profiled, as well as summaries of relevant research by Professor Warner and others.

This site is developed and maintained by Professor Mildred Warner with support from students in the
Graduate Program of the Department of City and Regional Planning. The site is an integral part of Professor
Warner’s extension program as part of Cornell Cooperative Extension. Research reported here is supported by
an array of grants listed in Professor Warner’s C.V. Any opinions, findings, conclusions, or recommendations
expressed here are those of the author(s) and do not reflect the views of funders. A major update to the
article summaries section was completed by Rachel Gage in Summer 2004. Brian Lukoff has served as
webmaster since 2000.

Questions and comments on this site may be directed to: Mildred E. Warner, Associate Profesor, Department
of City and Regional Planning 215 W. Sibley Hall, Cornell University, Ithaca, NY 14853-6701. Phone 607-255-
6816. Fax 607-255-1971. Email: mewl5@cornell.edu.

Some documents on this site are available in Microsoft Word and PDF format. To view Microsoft Word
documents, download the Microsoft Word Viewer. To view PDF files, download Adobe Acrobat Reader.
Presentations are available in Microsoft PowerPoint format. To view Microsoft PowerPoint presentations,
download Microsoft PowerPoint Viewer.
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International City/County Management Association
A Municipal Year Book, 2001
Washington DC: pp.21-27

Local Government Support

for Community-Based

Economic Development

Mildred Warner
Department of City and Regional Planning
Cornell University

Traditionally, local government economic de-
velopment policy has focused on attracting new
business through incentives and subsidies.
However, this approach often does not benefit
low-income residents or neighborhoods. In the
1970s and 1980s, as industrial developers pur-
sued the strategy of industrial recruitment, pov-
erty and civil rights activists turned their atten-
tion to designing new approaches to community
economic development, approaches that could
target the poor and still compete in the market-
place. Although initially supported by founda-
tions and new institutions such as nonprofit
community development corporations, these ef-
forts to bring economic development into dis-
tressed neighborhoods now attract local govern-
ment support as well.

In its 1999 Economic Development survey,
ICMA added a question to see how many
community-focused strategies were actually be-
ing used by local governments across the coun-
try. While case studies of successful community
economic development programs abound, this
survey sheds light on how common these pro-
grams have become and how they compare with
the more traditional economic development pro-
grams that focus on industrial recruitment and
business incentives.

SURVEY METHODOLOGY AND
RESPONSE RATE

The survey was mailed in winter/spring of 1999
to the city manager/chief administrative officer
of all municipalities with populations of 10,000
and over and to counties with the council-
administrative and council-elected executive
forms of government. Of the 2,882 municipal-
ities and 426 counties surveyed, 912 munici-
palities and 130 counties responded for a re-
sponse rate of 32% (Table 3/1). Respondents
were fairly evenly divided across all population
categories as well as among central, suburban,

and independent jurisdictions. Responses were
greatest in the West and lowest in the Northeast.
The majority of respondents had a council-
manager form of government.

THREE WAVES OF LOCAL ECONOMIC
DEVELOPMENT POLICY

Industrial recruitment efforts, characterized by
direct subsidies and incentives to individual
firms, represent the first wave of local economic
development policy and the most common ap-
proach used today. The 1980s saw a second
wave of local economic development, which
recognized the importance of retaining existing
firms and helping them expand. While these ef-
forts still rely on providing incentives and sub-
sidies to individual firms, they also address the
broader needs of a wider range of local busi-
nesses. In the 1990s a third wave of economic
development policy emerged; this wave, which
focuses on the structure of the local economy,
is concerned with how government, through
public-private partnerships, can enhance local
competitiveness in a global economy. Because
poor neighborhoods may undermine the eco-
nomic competitiveness of a metropolitan region,
governmental support for economic develop-
ment targeted to low-income areas has in-
creased.

Incentives and Recruitment

Local government’s traditional focus on busi-
ness attraction and recruitment strategies for
economic development gained great popularity
during the 1970s, when growing regions in the
South and West were able to attract footloose
(geographically mobile) firms from the older,
industrial states in the North and Midwest via
subsidies, tax abatements, and infrastructure de-
velopment. Today, business attraction backed by
business incentives remains the most common
form of local economic development.
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Although only one-third of the responding
governments reported having a written business
attraction plan (up from a quarter in 1994), the
majority of governments apparently support
business attraction programs without a written

Table 3/1 SURVEY RESPONSE
No. of No.
cities/ responding
counties' ———
surveyed % of
Classification (A) No. (A)
oAl ot ee v e v 3,308 1,042 32
Population group
Over 1,000,000 ......... 31 9 29
500,000-1,000,000 ..... 56 13 23
250,000-499,999 ....... 105 35 33
100,000-249,999 ....... 281 111 40
50,000~99,999 ......... 508 185 36
25,000-49,999 ......... 681 231 34
10,000-24,999 ......... 1,646 458 28
Geographic division
New England ........... 332 76 23
Mid-Atlantic ............. 531 86 16
East North-Central ....... 666 190 29
West North-Central ..... 248 114 46
South Atlantic ........... 468 199 43
East South-Central ..... 161 27 17
West South-Central ..... 289 102 35
Mountain ................ 155 65 42
Pacific Coast ........... 458 183 40
Metro status
Gantial e, e i i 694 225 32
Suburban ............... 1,897 595 31
Independent ............ 717 222 3
Form of government
Mayor-council ........... 1,019 183 18
Council-manager ....... 1,653 697 42
Commission ............ 73 11" 15
Town meeting ........... 93 i2 13
Representative
town meeting ......... 44 9 21
Council-administrator
(manager) ............ 196 79 40
Council-elected
executive ............. 230 51 22

'For a definition of terms, please see “Inside the Year Book,”
p. xi.
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plan. More than 80% of local governments re-
ported supporting at least one business attrac-
tion activity (Table 3/2). Some of these attrac-
tion activitics involve general community
promotion via advertising and Web sites, while
others include more expensive activities. such
as overseas trade missions. Business incentives,
supported by 68% of all responding govern-
ments, range from regulatory flexibility to tax
abatements and subsidies and tend to be even
more costly.

Planning and evaluation of attraction and in-
centive programs have increased. Whereas only
60% of respondents reported that they require a
performance agreement as a condition for pro-
viding business incentives, more than 77% said
that they conduct a cost-benefit analysis prior to
offering such incentives, up from 61% in 1994
(not shown).

But while the political salience of these re-
cruitment strategies is well known, their actual
effectiveness has been challenged. Recruited
firms may not stay long in an area before mov-
ing to another, cheaper location. Moreover, re-
search results, albeit contradictory, generally
support the notion that businesses benefit more
from governmental investment in infrastructure,
workforce development, and quality of life than
they do from tax breaks. Experienced industrial
recruiters recognize the need to target incentives
strategically in order to attract firms that would
not come otherwise. Plans must be developed
that can accomplish this while providing goals
and objectives against which the effectiveness
of business attraction policies can be evaluated.

Still, researchers and governments alike
recognize the limited ability of government-
supported programs to influence private invest-
ment decisions. Recruitment efforts have been
shown to be most effective as “beggar thy
neighbor” strategies, encouraging destructive
competition within states or metropolitan
regions.' Indeed, this survey shows that nearly
80% of local governments now recognize their
primary competitors to be neighboring local
governments (not shown); this percentage is up
from 75% in 1994.° Increased emphasis on sup-
porting the local economy and ensuring that
economic benefits accrue to community resi-
dents rather than to footloose firms has led to
increased interest in alternative economic de-
velopment approaches.

Business Retention and Expansion
Local economic development and job growth
are largely determined by the success of local
firms. Recognition of this fact in the late 1980s
encouraged states and localities to support small
business development and business retention
and expansion programs focused on enhancing
the viability of firms already in the local econ-
omy. Small business programs support technical
assistance, workforce development, technology
transfer, and revolving loan funds (Figure 3/1).
Business retention programs identify local busi-
ness needs through surveys and business
roundtables and then respond to those needs in
a strategic and targeted manner (Figure 3/2).
While only about a quarter of all responding

governments (24% in 1994° vs. 26% in 1999)
reported having a written business retention
plan (Table 3/2), most governments reported
support for at least one activity in this area (Fig-
ure 3/2). Some of these activities, such as busi-
ness achievement awards (24%), may be quite
limited in their impact, whereas others, such as
surveys (60%), revolving loan funds (36%),
ombudsmen programs (22%), and export devel-
opment assistance (11%), reflect greater local
government investment.

The limited appeal of business and retention
programs stems in part from the quiet nature of
the work. Preventing a business from leaving
and helping it expand does not garner the po-
litical headlines the way that attracting a new

firm does, but business retention and expansion
programs may be more effective because the as-
sisted firms have already shown a willingness
to invest and remain locally.

Community Economic Development

Because local economic development often by-
passed the poorest neighborhoods, local govern-
ments began to experiment with community-
based forms of economic development during
the 1970s and 1980s. New institutions, known
as community development corporations (CDCs)
and community development loan funds,
emerged to help build and finance business
deals. These entities were often nonprofits or
only loosely partnered with local government.

Table 3/2 LOCAL ECONOMIC DEVELOPMENT POLICY ALTERNATIVES, 1999
No. Yes
reporting
Policy alternatives (A) No. % of (A)
Business incentives/attraction -
Government offers business incentives ......... ..ol 1,022 699 68
Government supports at least one business incentive ... 1,042 706 68
Government has written business attraction plan’ 1,005 322 32
Government supports at least one business attraction activity ............ 1,042 858 82
Business retention
Government has wrilten business retention plan’ ... 1,010 266 26
Government supports at least one business retention activity ............. 1,042 855 82
Government has written small business plan’ ............occoiiiiiiiaiiann. 1,022 173 17
Government supports at least one small business activity ................ 1,042 625 60
Community development
Government supports economic development zones/tax incentives 900 597 66
Government supports job training ... 774 489 63
Government supports community development loan fund ....... 740 406 55
Government supports community development corporations 749 395 53
Government supports Welfare to Work ............ 676 329 49
Government supports microenterprise program 594 158 27

'These questions specified having a written plan. Many gov-
ernments do not have written plans, but still support ac-
tivities in this area.

Figure 3/1

Types of small business support




Microenterprise programs reflect that for some
low-income people, a small business is a pos-
sibility if technical assistance and financing can
be made available; therefore, strategies were
focused on increasing capital investment in
low-income neighborhoods and on promoting
job training and entrepreneurship among local
residents.

COMMUNITY ECONOMIC
DEVELOPMENT STRATEGIES

New strategies for local economic development
involve planning both to identify key character-
istics of the local economy and to design inter-
ventions that will enhance local competitiveness
and support a cluster of local firms. Character-
ized by public-private partnerships, these initia-
tives rest on the role of government and private
institutions in providing the information, tech-
nical support, and economic development infra-
structure needed to support a range of local
firms. Through job training and marketing as
well as financial support, such initiatives em-
phasize economic development for low-income
communities.

Specifically, these community economic de-
velopment strategies include economic devel-
opment zones/tax incentives, job training,
community development loans, community de-
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velopment corporations, microenterprise pro-
grams, and welfare-to-work programs. In 1999,
ICMA added a question to the Local Economic
Development Survey to determine how com-
mon these various strategies have become.

Economic Development Zones/

Tax Incentives

The most common approach to promoting ec-
onomic development in low-income neighbor-
hoods is the economic development zone. These
zones are geographically defined on the basis of
poverty, unemployment, or some other measure
of economic distress. By defining these zones
geographically, local governments can help tar-
get their business incentives to neighborhoods
that would not otherwise be attractive to inves-
tors; and by offering tax breaks and subsidies
to firms willing to locate there, local govern-
ments can make these areas more attractive for
investment.

Although their effectiveness is debated, these
economic development zones have proven pop-
ular because they use a familiar set of tools (tax
abatements, tax credits, special financing, etc.)
to accomplish their purpose. Many states sup-
port these zones, and local governments clamor
for such designations. Federal interest in such
zones has also expanded with the creation of the
Empowerment Zone/Enterprise Community In-
itiative of the U.S. Departments of Agriculture
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Figure 3/2 Types of business retention support

(USDA) and Housing and Urban Development
(HUD).

Given this popularity, as well as the fact that
they are essentially a traditional strategy applied
to a new audience, it is not surprising to find
that 66% of all responding governments re-
ported support for economic development zones
or tax incentives (Table 3/3). This corresponds
favorably with the percentage of respondents
that support business incentives (68%) (Table
3/2). Support for these zones is highest in cen-
tral and independent jurisdictions (83% and
T7%, respectively), where concentrations of
poverty are higher, and it is lowest in the sub-
urbs (56%) (Table 3/3). In general, however, the
level of support for economic development
zones declines by population size, with the low-
est response (60%) coming from jurisdictions of
under 25,000. Economic development zones are
most heavily reported by municipalities in the
West South-Central (88%) and West North-
Central (82%) divisions.

These programs are overwhelmingly pro-
vided by government agencies (as reported by
84% of respondents) regardless of region, pop-
ulation size, or metro status. Public-private
partnerships are next most common at 22%
(Table 3/4).

Job Training

Because the quality of the labor force is critical
to local economic development, job training has
long been part of the economic development
agenda. Firm-specific job training is sometimes
offered as an incentive under the more tradi-
tional business attraction and incentive strate-
gies. In the 1999 ICMA survey, 111 govern-
ments (16%) reported support for employee
training as a business incentive (not shown).
More general programs for job training, which
focus on the needs of workers and on a broader
range of community businesses, have also been
in place for quite some time. From the Com-
prehensive Employment Training Act programs
of the 1970s to the Job Training Partnership Act
of the 1980s and the Private Industry Council
and Workforce Investment Act of the 1990s,
government support for job training has been
encouraged.

Over time more emphasis has been given to
targeting job training to the needs of industry,
and such efforts have been strengthened by in-
volving private industry councils in their over-
sight. Job training programs range from *‘Work
First,” which focuses on basic job readiness
skills, to programs that teach actual job skills.
Community colleges, often supported in part by
local government, have become especially ac-
tive in creating job training programs—often of
a more sophisticated nature—to meet the needs
of both industry and workers.

But with welfare reform in 1996 and the
Workforce Investment Act (WIA) of 1998, local
governments must increase their own emphasis
on preparing citizens for work. The WIA re-
quires governments to focus on identifying pri-
vate contractors who can facilitate job training
and job matching of low-income residents.

Just under two-thirds of governments (63%)
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reported support for job training (Table 3/3).
Support is more likely to come from larger ju-
risdictions, but evén municipalities of under
50,000 reported support for job training more
than half the time. Central and independent
jurisdictions are more likely to support such
programs than suburban ones (87% and 77%,
respectively, vs. 47%). As with economic de-
velopment zones, support is highest in the West
South-Central (78%) and West North-Central
(77%) states.

Despite increased emphasis in the WIA on
contracting to for-profit firms, few local govern-
ments (5%) use for-profit contractors (Table
3/4). Rather, job training is provided by gov-
ernment agencies about two-thirds of the time
while public-private partnerships and nonprofits
are important in about a third of all cases. There
are no major differences by metro status or
region.

Community Development Loan Program

Capital is critical for economic development,
especially in distressed areas where conven-
tional lending is limited. Many local govern-
ments operate their own community devel-
opment loan funds, using them to recycle
Community Development Block Grant monies
or other federal and state subsidies. Such funds
can be critical in providing seed financing for
Main Street revitalization programs, microen-
terprise programs, or other local small business
development. One of the earliest community de-
velopment loan programs was established by
the Economic Development Administration in
1975. Today there are thousands of such pro-
grams. They receive support from private foun-
dations: private banks (as part of meeting Com-

munity Reinvestment Act obligations); and state
and federal government programs, such as the
Small Business Administration, USDA, and
HUD. These funds, most of which are set up as
revolving loan programs to ensure program sus-
tainability, are an important source of credit for
small businesses unable to obtain credit from
commercial lenders.’

Loan fund programs can be sponsored di-
rectly by local government or by other civic or-
ganizations or financial institutions. They usu-
ally receive their capital from government or
foundation grants and use it to create a revolv-
ing loan fund for affordable housing, small
business development, or the construction of
community facilities. Loan funds do not have
to be directly affiliated with banks or credit un-
ions but will often work closely with private
bank partners in marketing loan products, re-
viewing creditworthiness, and structuring deals.

In the 1990s, increased federal attention was
given to creating more independent community
development financial institutions (CDFIs), and
federal support for technical assistance and cap-
ital has been made available through the CDFI
Fund. Industry estimates are that more than 500
independent CDFIs now operate in the United
States.” These CDFIs include banks and credit
unions, which provide low-income customers
with basic financial services (e.g., checking and
savings accounts) as well as with mortgage and
small business loans. Some have developed
venture capital funds to take equity positions in
local economic development projects.

More than half of all responding governments
(55%) support a community development loan
program (Table 3/3). Again, support is highest
in jurisdictions of 50,000 and over and in the

West North-Central and East North-Central
states (73% and 61%, respectively). Central and
independent jurisdictions (73% each) are both
nearly twice as likely to support community de-
velopment loan funds as are suburbs (39%).

Community loan funds are primarily pro-
vided by government agencies (66%), regard-
less of population size, division (except for the
Mountain division, which is low), or metro
status (not shown). Local funds are provided by
nonprofits and public-private partnerships for
27% and 23% of responding governments, re-
spectively (Table 3/4). Nonprofits are more
common among central and independent juris-
dictions (35% and 29%, respectively), and
public-private partnerships are more common
among suburbs (26%).

Community Development Corporations
CDCs first emerged in the late 1960s after the
War on Poverty as the economic development
counterpart to civil rights, and their efforts were
targeted to low-income communities. From a
few notable experiments primarily supported by
foundations (such as Ford Foundation) in the
1970s, CDCs have grown into a movement. By
1980 there were 200 CDCs in the country, and
this number increased tenfold throughout the
decade despite a generally unfavorable political
climate toward community development at the
national level. In its 1999 census of CDCs, the
National Congress for Community Economic
Development (NCCED) (the CDC trade orga-
nization) reported 3,600 CDCs across the coun-
try (an increase of 1,400 since 1995).° Over half
of these CDCs are in urban areas and a quarter
serve rural areas.

CDCs initially focused on community orga-

Table 3/3 SUPPORT FOR COMMUNITY ECONOMIC DEVELOPMENT PROGRAMS
Economic Community Community
development zones/ development loan development Microenterprise
tax incentives Job training program corporation program Welfare to work
No. No. No. No. No. No.
reporting % of reporting % of reporting % of reporting % of reporting % of reporting % of
Classification (A) (A) (A) (A) (A) (A) (A) (A) (A) (A) (A) (A)
Total S it 900 66 774 63 740 55 749 53 594 27 676 49
Population group
Over 1,000,000 ...... 9 89 9 100 9 67 7 71 8 75 7 86
500,000-1,000,000 . 12 75 12 92 11 55 11 64 7 71 11 82
250,000-499,999 ... 29 79 < | 94 28 61 27, 70 21 48 29 86
100,000-249,999 ......... 98 74 95 88 80 68 83 65 64 47 80 81
50,000-99,999 ........... 158 72 140 75 131 66 125 60 101 47 121 68
25,000-49,999 ........... 202 68 167 53 163 51 165 41 141 18 148 35
10,000-24,999 ........... 392 60 320 51 318 48 331 51 252 14 280 32
Geographic division
New England ..... - 67 54 54 43 54 48 54 48 46 17 50 36
Mid-Atlantic ......... e 76 53 61 38 66 56 64 47 54 26 60 35
East North-Central .. 170 72 133 59 129 61 136 56 100 26 108 38
West North-Central ....... 93 82 75 ol 80 73 75 64 53 26 59 51
South Atlantic ............. 168 68 157 69 140 50 145 52 112 29 144 63
East South-Central ....... 22 50 21 67 20 55 22 50 19 26 20 50
West South-Central .... 89 88 74 78 59 56 70 17 40 25 49 51
Mountain ............ A 58 74 49 71 44 50 43 49 41 34 42 48
Pacific Coast ............. 167 48 150 60 148 47 140 39 129 27 144 51
Metro status
Geplialyz: s e 185 83 186 87 177 73 177 71 141 56 159 yaf
Suburban ......... . 512 56 420 a7 400 39 420 40 340 12 375 32
Independent 193 T 168 77 163 73 152 66 113 34 142 61




nizing and enhancing the political representa-
tion of low-income community interests in local
economic development policy. They provided
an effective voice at the local government level
for low-income neighborhoods to ensure that
the destructive impacts of earlier urban renewal
programs were not repeated and that investment
in those neighborhoods occurred instead.

CDCs then proved effective in linking gov-
ernment subsidies to private sector investment
to help revitalize depressed inner-city and rural
neighborhoods, and as they tightened their fo-
cus on housing production (more than 90% fo-
cus on housing development),” their advocacy
role declined. Today, while they occasionally
find themselves in antagonistic positions rela-
tive to government regarding economic devel-
opment policy, their growing expertise in af-
fordable housing and commercial development
for low-income neighborhoods has brought
them increasing recognition from private banks,
local governments, and foundations as critical
partners in the economic development process.
The NCCED reports that since their emergence,
CDCs have been responsible for creating over
550,000 units of affordable housing and
247,000 private sector jobs.® Yet some analysts
argue that CDCs should return to their earlier
advocacy and community organizing role, not-
ing that poor communities need community or-
ganizing for social and political development as
well as for economic investment.”

CDCs are based on the notion that they can
fill gaps left by the market—*corrective capi-
talism.” as the Ford Foundation called it in an
early report on its CDC initiative."” While in-
dustrial development authorities may be seen as
deal makers in traditional economic develop-

Local Government Support for Community-Based Economic Development / 25

ment arenas, CDCs perform this function with
a specific focus on the needs of low-income
communities, recognizing the need for mana-
gerial and entrepreneurial talent to help nego-
tiate deals and promote development in neigh-
borhoods considered unattractive to private
investors. However, the persistence of poverty
in inner cities and rural areas has underscored
the need to address a broader set of social
concerns. CDCs are being encouraged to
broaden their strategies to address a more com-
prehensive range of programs or to join with
other community-based associations to meet a
broader range of community needs. Job train-
ing, day care, and microenterprise development
are just a few of the programs that CDCs are
expanding or forming partnerships to help
address.

More than half of all governments (53%) and
two-thirds or more of municipalities and coun-
ties of 100,000 and over in population reported
support for CDCs (Table 3/3). In contrast, only
about 40% of suburbs and communities in the
25,000-49,999 range support CDCs. Support is
highest among localities in the West South-
Central (77%) and West North-Central (64%)
states. On the other hand, fewer than half of the
municipalities from the Mountain, New Eng-
land, Mid-Atlantic, and Pacific Coast divisions
report support for CDCs.

Support for CDCs is primarily through non-
profits (52%), but public-private partnerships
(37%) and government agency support (30%)
are also significant (Table 3/4). Central jurisdic-
tions are more likely than suburbs or indepen-
dent jurisdictions to support CDCs through non-
profits (63%), whereas suburbs are the most
likely to rely on direct government agency sup-

port (37%) and independent places are the most
likely to rely on public-private partnerships
(47%).

Microenterprise Programs

Microenterprise programs reflect the notion that
for some low-income people, access to technical
training and small amounts of capital can help
them start small businesses. Two-thirds of busi-
nesses in the United States start with less than
$10,000 in capital, usually from family sources.
However, for minorities, women, and low-
income entrepreneurs, access to even this much
family capital is limited. These entrepreneurs
often are considered too risky for regular banks.
Small businesses and self-employment can help
address the mismatch between workers in many
inner cities and depressed rural areas on the one
hand and job opportunities in distant suburbs
on the other. Small businesses support local
services and provide a sense of community,
building social capital as well as economic and
physical infrastructure. For immigrant groups,
self-employment has provided an important
way to enter the local economy."

Attention to microenterprise as an economic
development strategy got its start in developing
countries—most notably through the efforts of
the Grameen Bank in Bangladesh—and the
model of microcredit has been replicated widely
throughout the world, including in low-income
inner cities and rural areas in the United States.
Microenterprises in the developing world can be
quite small; the American Enterprise Organiza-
tion (the trade association of U.S. microenter-
prise groups) defines a microenterprise as a
business that has five or fewer employees and
that requires less than $25,000 in start-up cap-

Table 3/4 HOW GOVERNMENTS PROVIDE COMMUNITY ECONOMIC DEVELOPMENT PROGRAMS
Public-private
N°g Nonprofit For profit Government agency partnership
reporting
Program (A) No. % of (A) No. % of (A) No. % of (A) No. % of (A)
Economic development zone/tax incentives ....... 547 50 9 22 4 458 84 119 22
ROTAFAN Yy reia e B wrve e Lo ) u s d DLERE eoe T ST o s 153 18 12 3 2 134 88 31 20
SUBUTD 2ot B oS b R e 258 19 7 16 6 212 82 59 23
IndEPenAdBNt!: —w « g pmim o me i s gt gy asmiis 136 13 10 3 2 112 82 29 21
]2 1 = 111 11 T 486 151 31 24 & 326 67 163 34
Eentral ...ikim 163 60 37 11 7 110 68 62 38
SUBUID 5isensviss 192 50 26 7 4 128 67 63 33
Independent 131 41 31 6 5 88 67 38 29
Community development loan program ............ 390 104 27 25 6 259 66 91 23
Goptal cas b haevrasnrs e e S e 127 45 35 9 7 88 69 27 21
SUBLID, 5ercaimmsm 148 26 18 12 8 95 64 38 26
Independent 115 33 29 4 4 76 66 26 23
Community development corporation .. 386 200 52 20 b 114 30 142 37
GANMAL s v daseassans sssmanssassuss 123 77 63 8 7 30 24 37 30
Suburb ............. 163 75 46 8 5 60 37 58 36
Independent 100 48 48 4 4 24 24 47 47
Microenterprise program ..........c.c.covvvuiiinianen 162 85 53 8 5 57 35 52 32
Central 81 51 63 2 3 23 28 26 32
Suburb 42 15 36 4 0 18 43 17 41
Indepandent «iulcssnvaliat pniiizay 39 19 49 2 5 16 a1 9 23
Welfare 10 WOIK: ..., cviseosossrsnesmenernriasssssss 333 93 28 12 4 243 73 98 29
(G116 T M e 125 41 33 6 5 94 75 34 27
Suburb s 121 32 27 3 3 83 69 41 34
Independent 87 20 23 3 4 66 76 23 26
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ital and lacks access to the traditional commer-
cial banking sector.'

Microenterprise programs recognize that
fledgling entrepreneurs need more than credit.
Training and technical assistance (e.g., how to
develop a business plan, how to assess entre-
preneurial readiness) are key components of
these programs, as are efforts to enhance access
to markets through joint marketing, participa-
tion in trade shows, and incubators. Emphasis
is also given to asset development, both finan-
cial (understanding banking and savings prin-
ciples, insurance and tax law) and social (net-
works, support groups, understanding of local
economic and political structures).

The Aspen Institute tracks the number of mi-
croenterprise programs through a survey of self-
employment loan programs. Its 1997 survey
found 328 programs that had helped more than
36,000 businesses and provided up to $126 mil-
lion in credit." While microenterprise programs
traditionally relied on foundations and nonprof-
its for support, government interest has been in-
creasing, especially with the new emphasis on
work in welfare reform. Recognition of the po-
tential of microenterprise has now captured na-
tional attention. The Small Business Adminis-
tration’s microloan program, launched in 1992,
has provided nearly 8,000 loans worth roughly
$80 million."

One criticism of microenterprise programs is
that the businesses are too small to yield a liv-
ing wage and too unstable to provide an effec-
tive escape from poverty. Most small businesses
fail in the first five years, and for microenter-
prises, the failure rates may be even higher.
Some argue that the loans are too small to help
the businesses achieve the scale they need to
succeed. Asset requirements, while small, may
still exceed those of the poor—especially those
who cannot afford to take large risks. However,
the need to promote asset ownership among res-
idents in low-income communities is now
widely recognized, and local governments can
craft economic programs to support such an ef-
fort. Asset ownership helps residents develop a
stronger stake in their communities, which pro-
motes economic and political development.

The ICMA survey shows that microenterprise
programs are the least common of the commu-
nity economic development strategies used by
local government, supported by only 27% of re-
sponding governments (Table 3/3). Microenter-
prise programs are most common in larger
places. More than 70% of jurisdictions of
500,000 and above support such programs, but
fewer than half of the mid-sized governments
(50,000-499,999) and less than a fifth of the
small governments (10,000-49,999) reported
support. Central jurisdictions (56%) are most
likely to support microenterprise programs,
but by barely more than half, and only about
one-third of independent jurisdictions (34%)
do. Suburbs (12%) are least likely to provide
support.

Not surprisingly, microenterprise programs
are primarily provided by nonprofits (53%) (Ta-
ble 3/4). Direct government agency support is
reported by 35% of responding governments

and public-private partnerships are reported by
32%. Nonprofits are more common in both cen-
tral (63%) and independent (49%) jurisdictions,
while government agencies and public-private
partnerships are more common in suburbs (43%
and 41%, respectively).

Welfare-to-Work Programs

With the passage of the Personal Responsibility
and Work Opportunity Reconciliation Act of
1996, otherwise known as welfare reform, local
governments are under pressure to place at least
half of their welfare recipients into jobs within
five years. This pressure has caused social ser-
vice departments to give increasing emphasis to
job training, job readiness, day care, transpor-
tation, and other support programs that will en-
able welfare recipients to transition to work.
While welfare rolls have declined dramatically
since 1996, governments in depressed economic
areas are concerned that there may not be suf-
ficient jobs available to accommodate all wel-
fare leavers. Job shortages afe not found every-
where. But while suburbs suffer from labor
shortages in low-skill occupations, which may
provide ports of entry to the labor force for wel-
fare leavers, welfare recipients are concentrated
in central cities and rural areas, where job
growth may be lower. Due to changes in welfare
reform, local government now bears increasing
responsibility to articulate economic develop-
ment and welfare programs, and to focus eco-
nomic development efforts on the poor.

Fewer than half of the governments (49%)
report support for welfare to work. More than
two-thirds of jurisdictions of 50,000 and above
report support for such programs compared with
only one-third of those under 50,000 (Table
3/3). Support is highest in the South Atlantic
division (63%), where poverty is higher. Sub-
urbs are half as likely to support such programs
as independent or central jurisdictions (32%
vs. 61% and 77%, respectively). Welfare-to-
work programs are overwhelmingly provided
by government agencies (73%)#although use of
public-private partnerships and nonprofits oc-
curs more than a quarter of the time (29% and
28%, respectively) (Table 3/4).

IMPORTANCE OF PARTNERSHIPS
WITH LOCAL GOVERNMENT

These community economic development pro-
grams reflect an important set of partnerships
between government and the nonprofit sector.
CDCs and microenterprise programs are pro-
vided through nonprofits more than 50% of the
time, and more than one-quarter of governments
use nonprofits to provide job training, welfare-
to-work programs, and community development
loan funds (Table 3/4). In contrast to the growth
coalitions of government and for-profit busi-
nesses, which fuel traditional economic devel-
opment policy, nonprofits (often based in low-
income communities themselves) help articulate
neighborhood needs and identify economic de-
velopment potential invisible to more main-
stream economic development professionals.

Community development in low-income ar-
eas requires a broader, more comprehensive ap-
proach, which nonprofits are especially well po-
sitioned to provide. Nonprofits combine social
support, training, community organizing, and
economic development expertise. Relying on
government and philanthropic support, these
collaborative public-private partnerships in-
crease the scale and impact of what neither local
governments nor nonprofits can provide alone.
A key difference between nonprofit community
economic development organizations and for-
profit firms is that nonprofits have a broader
community mission and more staying power in
low-income neighborhoods.

A challenge for the community economic de-
velopment movement is how to increase in-
volvement of the for-profit sector. While private
sector participation in traditional economic de-
velopment programs is high (in part because
specific benefits accrue to individual firms),
many for-profit institutions avoid investing in
the development of low-income neighborhoods
unless large subsidies or tax breaks are pro-
vided. They perceive the profit potential of in-
vestment in low-income communities to be lim-
ited. However, this perception is often not valid,
and community economic development pro-
grams, supported by nonprofits and govern-
ments, have demonstrated how profitable eco-
nomic development can be fostered in these
communities.

Policies that require for-profit institutions to
invest in low-income communities, such as the
Community Reinvestment Act (CRA) for banks,
have helped banks see new markets among the
poor. While banks often complain about CRA
requirements, CRA has created a major impetus
for banks to participate in community loan
funds, CDCs, and microenterprise programs.
Private sector participation has dramatically in-
creased the scale and scope of these programs.
While only 6% of governments report using for-
profit partners for loan funds, this rate of private
participation is higher than it is in the other
community economic development areas, where
it averages below 5% (Table 3/4). For tradi-
tional economic development programs by con-
trast, private business participation averages
55% (not shown). For-profit firms should see
investment in community economic develop-
ment programs, which promote neighborhood
revitalization and workforce development, as
beneficial to their economic health over the long
term. Government policy could make an im-
portant difference in encouraging more private
sector participation in community economic de-
velopment efforts.

CONCLUSION

Local governments have a challenging role to
play in promoting the economic development of
their communities. Economic development re-
quires serious planning and careful evaluation.
While traditional economic development strat-
egies, such as business attraction and incentives,
continue to be widely used, increased emphasis



is being given to supporting existing local busi-
nesses and helping them expand. As local gov-
ernments realize the important links between
social welfare and economic development, more
are providing support to community economic
development approaches focused on bringing
economic development to low-income residents
and neighborhoods. The 1999 ICMA survey
shows that the majority of responding govern-
ments support community economic develop-
ment programs.

The nonprofit sector has proven to be an im-
portant partner in these efforts because of its
strong ties to local communities and its ability
to address social, political, and economic issues
in a comprehensive manner. Local governments
have a critical role to play in helping commu-
nity economic development efforts come to
scale by providing support to nonprofit com-
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munity and neighborhood-based initiatives. In
the future, they could play a stronger role in
brokering support from higher levels of govern-
ment and encouraging more direct investment
by the business sector in community economic
development programs.
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Introduction

Throughout the country and in cities such as New York, San Francisco, Cleveland and Philadelphia, Business
Improvement Districts (BIDs) have been able to maintain cleaner and safer streets, decrease storefront
vacancy rates, and address social welfare issues. BIDs levy assessments on real property for specific
improvements beyond which local governments can reasonably provide. They have been effective in reversing
decline and promoting commercial development in urban areas.

In general, BIDs are formed following a proposal by a group of property owners in a geographically defined
area to fund supplemental governmental services (e.g. cleaning and maintenance), non-governmental
services (e.g. landscaping, marketing and promotion), and capital investments (e.g. sidewalk widening). The
municipality in which a BID is located collects the BID's supplemental property tax assessments through its
general taxation powers and distributes them to the BID. A board of directors composed of property owners,
merchants, residents and public sector representatives is then given authority by the government to
undertake projects and programs within the district.

While the ability of BIDs to achieve their goals is rarely questioned, concerns have been raised over whether
the success of BIDs has come at a cost. This website profiles the issues raised by both proponents and critics
in a number of areas and provides case studies focussed on material from New York State to illustrate these
points.

Economic Development

IDs are quasi-public entities established to provide services and promote economic development within a
designated district. City government officials, business and property owners, and economic development
experts have realized the provision or expansion of existing infrastructure is only a part of what attracts and


http://www.cornell.edu/
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retains businesses. The creation of locally-based organizational structures that are responsive to district
interests and satisfy community needs are essential to promote downtown areas as viable sites for ongoing
reinvestment.

Proponents
A. BIDs have the ability to revitalize deteriorating urban areas.

In response to the challenges of decentralization and fiscal federalism, local governments have employed a
wide range of alternatives including transferring the production of many traditional public goods and services
to the private sector (privatization). BIDs represent an innovative approach to service delivery in that local
collective action, outside of the government, results in the provision and payment for supplemental
goods/services demanded by those within a district. Given the limited funding municipal governments have to
initiate programs for urban regeneration, BIDs present another option to reverse urban decline.

Currently, there are over 1,200 BIDs in operation in the United States and Canada with the phenomenon
quickly spreading abroad. The Alliance for Downtown New York, Inc., manages the Downtown-Lower
Manhattan BIDs and reports on the economic development initiatives of the city and various BIDs. These
include incentives such as affordable pre-wired space to high tech startups, energy incentives and real estate
tax abatements. (Search ‘economic development’ in the Downtown Alliance homepage.)

[http://www.downtownny.com/]
See: Grand Central Partnership, Times Square BID

B. Under the proper environmental conditions and organizational structures, BIDs are useful tools in
attracting new business and investment.

Though not all BIDs are equally successful, findings from the Center for Urban Research and Policy at
Columbia University indicate that implementing a BID with an organizational form that matches the goals of
the stakeholders is a key element in BID effectiveness. In New York State there are three organizational
forms that BIDs take: corporate BIDs that contain large amounts of office and retail space and operate in
wealthier parts of the city; main street BIDs that operate in areas of the city that have lost commercial and
retail business to the suburbs; and community BIDs that cover small neighborhoods and offer limited
services.

[http://sipa.columbia.edu/CURP/resources/metro/v01n0402.htmi]

Critics
C. BID programs for economic development do not address urban blight - they displace undesirable groups
and business activities to neighboring districts.

While BIDs have the ability to promote economic development within the district of operation through
enhanced service provision and capital investment projects, these results may be accomplished by displacing
urban ills outside of the district's boundary. BID activities may result in pockets of poverty within a city and
lead to further deterioration of the areas immediately outside of the BID.

See: Grand Central Partnership
Targeting Public Investment

Once a BID is formed, mandatory assessments fund capital investments and additional services to fill the gap
between the level of services provided by the city and those demanded by business and property owners in
the district. Though investment targets the interests of business and property owners of the district, the
additional services provided benefit the broader consuming public as well. These inequalities in local public
service provision that BIDs effect may be justified by their contribution to greater community well being.


http://www.downtownny.com/
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Proponents
A. The additional services provided are justified because BIDs pay directly for these services.

The declining capability of municipal governments to provide public services to business districts has resulted
in the decline of older downtown areas and the flight of retail and commercial business to the suburbs and
industrial parks. BIDs are established as a response to this trend, levying assessments for specific
improvements and additional services beyond which local governments can reasonably provide. BIDs therefore
utilize collective action to raise the funds to fulfill the unmet demand for public services, ensuring that locally
raised taxes are spent locally and that downtown areas remain competitive places to locate business.

See: State of California Proposition 218
B. BIDs may be effective in reducing the unequal distribution of public services.

Proponents of BIDs argue that inequality in local public service provision is acceptable to a degree because
business districts require more services to accommodate the influx of consumers and workers. The clean, safe
public spaces that BIDs have been successful in creating benefit city residents as well as business and
property owners within the district and have positive spillover effects outside of the district. By engaging in
these activities, BIDs reduce the inequality of public service provision between the city and suburbs, making
downtown areas more competitive. BIDs also have the ability to increase a municipality's tax base, allowing
local governments to improve public services to property owners and tenants citywide.

See: Baltimore Downtown Partnership, Pitkin Avenue BID

Critics
C. BIDs may exacerbate the uneven distribution of public services.

BIDs are created because municipal services are perceived to be inadequate. As a result, BIDs by definition
provide a higher level of public services than their surroundings, encouraging a model of public service
provision where services are provided based on an area's ability to pay. The creation of BIDs may then create
cycles of inequality in which areas with better services attract more business and profits while under served
areas continue to deteriorate. The improved service provision within a district may also decrease support by
business and property owners for city-wide provision of services.

See: Grand Central Partnership, Baltimore Downtown Partnership
D. The ability of BIDs to borrow may crowd out investment in other areas of a city.

The assessment fees paid by property owners within a district are collected by the government and
transferred to the BID's board of directors to fund additional services and capital investments. If a BID
decides to fund additional services in excess of its total receipts from assessments, money borrowed counts
against the city's limit and may constrain investment in other areas of the city.

See: Grand Central Partnership
Management of Public Space

The process of creating a BID involves defining the geographic area in which the BID will operate. While BIDs
have the authority to initiate programs for specific improvements, the public spaces within BID districts
remain under the jurisdiction of the municipality. Though BIDs have the potential to increase public voice by
helping downtown areas remain competitive with suburban shopping malls, conflicts between civil liberties
(e.g. free speech and demonstration) and the commercial interests of the BID management board may lead
to concerns over the privatization of public space.

Proponents
A. BIDs may increase democratic voice by enhancing the vitality and sustainability of public space.



BIDs were initially created to help downtown businesses compete with suburban shopping centers and strip
malls. In most states, suburban shopping malls are considered private property and, as such, reserve the
right to stop activities of groups using the malls' common areas for political activities such as pamphleting,
protesting, and signature gathering. By contrast, the public spaces within BIDs remain under the jurisdiction
of the municipality and must maintain the democratic ideals of free speech and demonstration.

See: Ithaca Downtown Partnership

Critics
B. BIDs privatize public space by excluding those that detract from the commercial goals of the BID
members.

BIDs may limit citizen voice by privatizing public space within a district. Public streets, parks and plazas serve
the dual role of attracting shoppers and providing a 'living room' in which the daily activities of the city's
public life are carried out. The ‘clean and safe' programs that BIDs initiate to attract consumers can limit
citizen voice and dislocate less desirable citizens through the privatization of public space. In some instances,
allegations have been made that these programs involve the removal of the homeless and unauthorized
vendors.

See: Grand Central Partnership
Democratic Accountability

Though successful in achieving their economic goals, concerns have been voiced about the public
accountability of BIDs. Dissent focuses on concerns over the nature of BID governance, which varies from
state to state, district to district and within the same city. BIDs pose a problem of limited accountability to
the groups their actions affect: district residents, municipal governments, consumers, the non-consuming
public and the BID's own business and property owner constituents.

Proponents
A. A BID's approval process can be structured to ensure accountability.

To establish a BID, property owners within a proposed district are required to develop a District Management
Plan and give notice to all residents and business and property owners of their intent. The District
Management Plan must be approved by the City Council based on recommendations provided by an advisory
committee. Assessment fees are then determined through the advisory board that supervises the BID's
operations and submits yearly service plans.

The BID structure may also include weighted voting systems where the costs of district projects are assessed
against land in accordance with the benefits accruing to each particular property. The State of California and
other Western states have also mandated ‘sunset requirements' that require BIDs to have their charters
reviewed and re-approved every 3-10 years. The approval process is normally via a vote of property owners
and a five year time period is preferable as it enables BIDs time to produce results and introduces incentives
for accountability.

See: State of New York Enabling Legislation for BIDs, State of California Proposition 218
B. Monitoring policies can be formed to ensure accountability.

Though municipal governments are involved in the creation of BIDs, participation often decreases dramatically
once the district is established. Some BIDs have yielded to concerns over democratic accountability and have
installed residents, business owners and other non-property-holding stakeholders (e.g. local officials) to the
BID's board. Annual reports, outside audits, and conflict of interest rules also aid in making the actions of
BIDs more transparent.

See: Ithaca Downtown Partnership



Critics
C. A BID's influence within a district may co-opt local government authority.

In establishing a BID, New York State law requires approval of the borough president, city planning
commission, city council and state comptroller. Once a BID is formed, however, no review of BID activities is
required nor is approval needed to initiate any specific programs or improvements. Further, since property
owners are guaranteed the majority, municipal governments may be unable to exert control over BID
activities.

See: Grand Central Partnership
D. BIDs are sometimes realized due to lack of informed opposition rather than majority approval.

The burden of responsibility for preventing the formation of a BID falls on the objectors rather than its
supporters. In order to prevent the formation of a BID, 51 percent of property owners must file an objection
with the city clerk. Dissent is further constrained by limiting judicial review to thirty days. Furthermore, once
a BID has been established, non-consenting property owners are mandated to pay assessments.

See: Madison Avenue BID

E. A BID's voting structure may violate the constitutional principle of one-person, one-vote by favoring
property owners over residents.

BIDs employ a plurality system of voting that creates a system where property owners are represented and
tenants are not. These systems work against organizing around new themes, contingencies, and the needs of
non-property-owners that live, work or operate businesses within the district. Because BIDs constitute
districts that are 'specialized in purpose, narrow in scope and limited in effect," BIDs have generally been
exempt from the one person, one vote doctrine of the Equal Protection Clause. However, because property
owners control BIDs, supplemental services reflect the needs and choices of business and property owners.
Where the needs of residents and property owners differ, the needs of residents may not be met.

See: Kessler v. Grand Central, NOHO BID
Best Practices

Though BIDs can and have revitalized downtown areas, issues of concern have been raised over the loss of
accountability and oversight in the pursuit of economic development. The following presents a list of
recommendations of how to limit the negative affects of BIDs without constraining their ability to promote
economic development. Best practices in governance, equity and economic development aim to further
successful public-private partnerships between BIDs and their respective municipalities.

B. BID dissolution and the implementation of sunset clauses.

Once a BID has been formed, it has the potential to exist forever. Due to legislation preventing BIDs with
outstanding debt from being dissolved, a BID management board may secure continuation by issuing bonded
debt or incurring further debt through ongoing activities. Furthermore, once a BID has been established there
is generally little or no monitoring of the level of satisfaction property owners have with the BID.

Sunset clauses have been implemented in many states and require that BID charters be renewed after a
period of 3-10 years. Term limits ensure a degree of accountability to the BID property owner constituents -
if activities sponsored by the board do not reflect the needs of the stakeholders, the BID can be dissolved.

C. Restructuring the complaint resolution process.

The lack of a formal complaint resolution process allows BIDs to resolve disputes informally without official



documentation or the compilation of a complaint log. Consequently, it is impossible to assess the number of
complaints that have been made or the nature/severity of these complaints. Implications of the lack of a
formal complaint resolution process can best be seen in the allegations made against the Grand Central
Partnership (GCP).

Requiring a formal complaint resolution process and the compilation of official complaints has the potential to
serve as an early warning system for larger institutional problems. In the case of the GCP several complaints
were made but recorded prior to both lawsuits. A formal log of all complaints, including the date and time of
occurrence, should be presented to both board members and municipal government officials to correct any
managerial deficiencies.

See: Grand Central Partnership
D. Installing performance measurement standards.

Due to the lack of formal performance indicators for BID activities, informal, visual methods are often utilized
to assess BID performance. This is most problematic in the case of monitoring economic development that
BID activity is designed to stimulate. The lack of adequate assessment of how much improvement occurs in a
district makes it difficult to understand how well a BID is fulfilling its mandate.

See: Pitkin Avenue BID, Times Square BID

Case Studies

Baltimore Downtown Partnership. Baltimore, MD.

The Baltimore Downtown Partnership (BDP) works throughout six downtown neighborhoods and represents
500 businesses. The BDP is engaged in activities that promote living, working, and recreating in downtown
Baltimore. To accomplish these goals, the BDP undertakes programs in the areas of sanitation, security,
parking, housing, beautification, marketing, and general economic development.

Downtown Baltimore was widely known for its high crime rate. To change negative perceptions developed
among area employees, consumers and visitors, the BDP hired 'Safety Guides' to discourage crime by
curtailing the presence of the homeless. The Downtown Partnership has been working with the Baltimore Gas
and Electricity Company and the city to install surveillance cameras along the commercial streets of the

BID. While this public-private partnership has been touted as a successful tool in fighting crime, it also raises
concern over the delegation of police power to less accountable, private entities such as BIDs.

[www.godowntownbaltimore.com]

Grand Central Partnership. New York, NY.

Centered on Grand Central Station, a New York City landmark and daily point of entry for thousands of
commuters and visitors, the Grand Central district is home to the nation’s largest and wealthiest BID. The
Grand Central Partnership (GCP) was established in 1988 and covers 76 million square feet of commercial
space within a 68-block area of mid-town Manhattan. It's irregular boundaries reach north to south from East
35th Street to East 54th, and east to west from 2nd Avenue to 5th.

The Homeless

Established by district property owners in 1988, the Grand Central Partnership (GCP) was primarily a response
to the physical and economic deterioration of an area recognized as one of the city's largest homeless
encampments. To address the homeless condition, the GCP commenced a ‘clean and safe' program aimed at
moving the homeless off the streets and into shelters.

To achieve this goal, formerly homeless men were hired to persuade the homeless to take advantage of a
GCP social service program held at a local church, which included shelter, meals, and job placement services.
The GCP estimates that 150 homeless individuals were placed in full-time jobs. They also claim a 50%
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reduction in crime.

The GCP clean and safe program came under scrutiny when a small scandal erupted over allegations that
‘goon squads' were using force to remove homeless individuals that would not willingly leave (1995). Whether
or not violent tactics were used, the GCP was exposed for exercising poor judgment in the use of untrained
formerly homeless men as social service workers. Further scandals emerged over the $1.15 hourly rate paid
to social service workers, which was justified as having been established as an outreach program.

The Department of Housing and Urban Development (HUD) and the City's Department of Homeless Services
both conducted investigations into these allegations. Ultimately, HUD rescinded its $547,000 grant, and Chase
Manhattan Bank cancelled its $450,000 contract with the GCP. Soon afterwards the city comptroller issued a
critical audit of the Grand Central BID and in the summer of 1998, citing ‘persistent honcompliance with
municipal directives' the city of New York declined to renew the Grand Central District Management Agency's
(GCDMA) contract to manage the BID.

The finance committee's own review found that two independent incidents (1990, 1992) had been reported in
which Grand Central Partnership Social Services Corporation (GCSSC) workers were alleged to have used
excessive force in removing homeless individuals. Both cases resulted in $5 million lawsuits against the
GCSSC and in neither case were the allegations formally detailed, documented or reported to the board of
directors. Furthermore, the GCSSC was unable to prevent further incidents/allegations because the
documentation process was inadequate to provide a reasonable level of accountability for staff members. The
failure to implement an adequate complaint resolution process limits understanding of how many complaints
have been made against the BID or the nature of those complaints.

Kessler Vs Grand Central

The Grand Central District management Agency (GCDMA) was taken to court by district residents over
complaints alleging that the structure and activity of the Grand Central Partnership (GCP) denied equal voting
power and representation on the GCDMA board. District courts ruled in favor of the GCDMA on the grounds
that the GCDMA is a special, limited purpose entity that disproportionately affects one class of the BID's
constituents, property owners. On appeal, the plaintiffs argued that the management of the BID exercised
general governmental power sufficient to require that that the board's elections comply with the one person,
one vote requirement. The court ruled that the mere designation of an elected body to perform a large
number of functions does not trigger the one-person, one-vote requirement.

Finance

The ability of the Grand Central Partnership (GCP) to borrow money was counted against the city's ability to
borrow. In addition to real property assessments, the Grand Central District Management Agency (GCDMA)
raised funds through the issuance of bonds totaling $32 million. These bonds counted against the city's
constitutional debt limit, effectively limiting the amount of money the city could raise in future bond issues
and possibly crowding out investment in other areas. Since then, the city of New York, under Mayor Giuliani,
discontinued the ability of BIDs to issue bonds in order to protect its own ability to borrow and minimize the
risk of legal repercussions should the BID default on its financial obligations.

[http://tenant.net/Oversight/bid97/bid97.html#grandcentral]
[www.grandcentralpartnership.org]

Ithaca Downtown Partnership. Ithaca, NY.

The Ithaca Downtown Partnership (IDP) was formed in 1994 as a 'main street' BID to reverse the declining
course of the city's downtown shopping district. The IDP has been primarily engaged in business attraction
and marketing activities though it has become increasingly involved in environmental programs (streetscape
beautification and events programming). As a result, there is little trash on the mall, the planters are full of
flowers and free concerts are offered in the summer. Since the IDP's inception, downtown vacancy rates have
declined and property values have started to rise.
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A first attempt at establishing the BID garnered a 56 percent approval among property owners. Originally, the
area under consideration extended from 'The Commons," a public outdoor pedestrian mall, to Route 13, an
arterial highway serving the City's primary center for economic activity. The city acknowledged the conflicting
interests within such a broad district and did not establish the BID. Instead, the City scaled back the district,
leaving The Commons as its focus, to gain 75 percent approval.

The IDP board is notable for its more public-private structure, comprised of ten property owners, four
commercial tenants, one residential tenant, and four public sector representatives (one Alderperson, the
Mayor, the Director of Economic Development, and one member of the County Board of Representatives). In
addition, the BID does not have jurisdiction over the policies that govern The Commons. Rather, the city has
established a twelve-member Commons Advisory Board, on which the IDP director has an appointed position.
The Commons Advisory Board is responsible for allocating permits for activities in the public space and as a
result, the Commons maintains more of its public goods nature. For example, a political demonstration during,
but unrelated to, Cornell University's Parents' Weekend in the fall of 2001 resulted in complaints to the IDP
by its merchant members. Merchants alleged that the protesters would scare away customers during one of
the busiest shopping weekends of the year. Despite the concern voiced by merchants, the Commons Advisory
Board gave the protesters a permit illustrating the fact that the IDP does not have direct control over the
public space in which it operates.

The multifaceted nature of The Commons has at times created tensions between property owners/merchants
and the public. The Commons is a favorite place for teenagers who are viewed as loiterers that detract from
the district. The IDP has worked with district businesses and the city to utilize passive techniques to
discourage loitering.

[www.downtownithaca.com]

Madison Avenue Business Improvement District. New York, NY.

The Madison Avenue BID in New York City is an example of a BID that was realized due to lack of informed
opposition rather than majority approval. A one-week intensive survey conducted on the district's 765
property owners excluded 497 owners for their residential status. In that one-week period, the survey
garnered a response from 50 of 268 commercial property owners, and of the 50 only 12 were actually
registered commercial property owners. The balance of property owners, not reached by the survey, first
became aware of the BID and its operations when they received their first assessment bill from the
Department of Finance. A major blunder for the BID came in 1997, when Mayor Giuliani found it necessary to
advise the Madison Avenue BID's security department to rescind the distribution of a flier advising the BID's
businesses to close and secure valuable merchandise on the day of the Puerto-Rican Day Parade.

[http://tenant.net/Oversight/bid97/bid97.html#madison]

NOHO Business Improvement District. New York, NY.

The NOHO BID, New York City's 38th BID, was formed in 1995 to offer marketing support and community
assistance, including sanitation and security services to the area within which it operates. The NOHO New
York BID has been criticized for being mainly comprised of residential property owners and tenants, and not-
for-profit groups as opposed to commercial property owners and tenants. At the BID's inception, 80 percent
of the BIDs budget was being raised from property owners while 20 percent was coming from the NYC Capital
Funds. In essence, commercial property owners in New York City's NOHO BID were subsidizing 80 percent of
the BID's budget despite their limited involvement and participation within the BID and its board of directors.

[http://tenant.net/Oversight/bid97/bid97.html#noho]

Pitkin Avenue Business Improvement District. Brooklyn, NY.

The Pitkin Avenue BID includes 200 retail businesses and encompasses 14 blocks in the Brownsville
neighborhood of Brooklyn. At its inception, The Pitkin Avenue BID faced a high crime rate that deterred
shoppers from coming into the area. After instituting a Security Network Program through collaboration with
the New York Police Department (NYPD), incidents have declined significantly.
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The Pitkin Avenue BID is cited even by critics of BIDs for its innovative security provision that has tracked
crime across the district to ensure that policies work to reduce crime rates rather than displace them to
neighboring locations. Monthly statistics were compiled to record criminal activity on a block by block basis
and the times at which these incidents occurred. All radio calls and personnel visits made to local merchants
were also accounted for. Additionally, the BID monitored the number of NYPD officers patrolling the area,
providing an accurate assessment of the level of service received from the city.

The fact that the Pitkin Avenue BID was able to achieve such a level of sophistication in the area of security
and program monitoring with a relatively limited budget ($113, 903 annually, 1995) indicates that other BIDs
could do more to quantify performance. The implementation of performance standards allows BIDs such as
Pitkin Avenue to assess how well services are being provided and indicate when changes in service provision
must be made.

[http://www.nymtc.org/downloadablepgs/tep/nyc/nyc33.pdf]

Times Square Business Improvement District. New York, NY.

The Times Square BID was established in 1992 to transform the neighborhood around 42nd Street from a
neighborhood associated with squalor, pornography and vice to a clean, safe and friendly area. The Times
Square district, stretching from 40th to 53rd Streets and between Sixth and Ninth Avenues, contains over
1500 businesses, 27 hotels and 268 restaurants. With an operating budget of $5.9 million (unchanged since
1998) much of the BID's activities have been directed towards attracting jobs and investment to the district,
carrying out market analysis and structuring public/private partnerships for redevelopment projects.

The Times Square BID involves itself in issues of economic development, public safety, sanitation, events
programming and the maintenance of the Times Square Visitors Center. To assess the contribution the BID
has made to the economic development of the district, the Times Square BID tracks fluctuations in
commercial and retail rents and leasing availability. The Times Square Annual Report (October, 2000)
estimates the total retail potential in the Times Square district to be $1.646 billion, an 88% increase from the
1992 valuation ($877.5 million) at the time of the BID's inception. The dramatic increase in retail potential
within the district can be attributed to both the increase in total retail space (approximately 10% of new
leasing in Manhattan between July 1, 1999 and June 30 2000 occurred in Times Square) and the appreciation
of property values. Availability rates have decreased 67.6% between 1991 and 1999 (65.7% in all of midtown
Manhattan during the same period) and average asking rents have also increase steadily. In addition to
monitoring rents and leasing availability, the Times Square BID also monitors the number of new jobs created
in the district. Total employment in the Times Square area (zip codes 10019 and 10036) has increased from
229,107 to 261,114 in 1999 (13.9%) and 27% from 1991.

The Times Square BID also engages itself in several other activities that contribute to the revitalization of the
district. Outdoor advertising campaigns serve as engines for economic development within the district adding
$76 million to taxable property values alone. Rents for the most visible signs run from $400,000 to $3 million
per year (a total of $125 million per year), the signs themselves advertise the district and are testimony to
the traffic that comes through the area. Signage in Times Square has increased threefold in the last three
years.

Declining crime rates have also contributed to increased use of the district by shoppers and tourists (An
assessment of the impact of BID activities on the tourism industry in can be found on the Times Square
homepage under annual reports, 2000). Police officers operating from two precincts in the Times Square area
are supplemented by 45 BID public safety officers (patrolling from 9:30am till midnight) and two BID
vehicles. Together the NYPD and BID security personnel have worked to reduce crime in the area 60.6%
since 1993.

[www.timessquarebid.org]

State Enabling Legislation


http://www.nymtc.org/downloadablepgs/tep/nyc/nyc33.pdf
http://www.timessquarebid.org/

State of New York Legislation Enabling the Formation of Business Improvement Districts. [NYS Consolidated
Law Article 19A]

In 1980, the New York State Legislature passed enabling legislation allowing cities to independently establish
Business Improvement Districts. According to this legislation, the establishment of a BID must follow an
approval process detailed below.

The approval process begins when a sponsoring organization (e.g. Local Development Corporation (LDC),
chamber of commerce, area property owners) decides to form a BID. The sponsoring organization must then
engage in extensive local outreach, typically lasting over a year, and intended to make all property owners,
commercial tenants and local government officials within a proposed district aware of the intent to form and
provide opportunity to participate in the planning process. Activities in this stage of the approval process
include the formation of an outreach plan listing planned activities and a timeline for their accomplishment.
Additionally, sponsoring organizations must demonstrate that all tenants and property owners have been
given opportunity to discuss the budget, assessment and services of the proposed BID, provide
documentation (in the form of signature gathering, creation of a database of properties and property
owners/merchants within the district) of outreach activities, and present signed letters of support form
property owners.

As part of the outreach process, a district plan is created detailing the boundaries, services to be provided,
budget, assessment formula (taking into account square footage, frontage, or assessed valuation), funding
sources and management information. The following, under 8980-a NYS Consolidated Law (Article 19A), must
be included in a district plan:

S 980-a. Contents of the district plan. The district plan shall contain the following:
(a) a map of the district;
(b) the written report or reports of the legislative body containing:

a description of the boundaries of the district proposed for establishment or extension in a manner
sufficient to identify the lands included

a description of the present and proposed uses of these lands;

the improvements proposed and the maximum cost thereof;

the total annual amount proposed to be expended for improvements, maintenance and operation;
the proposed source or sources of financing;

the proposed time for implementation and completion of the district plan;

any proposed rules and regulations to be applicable to the district;

a list of the properties to be benefited, and a statement of the method or methods by which the
expenses of a district will be imposed upon benefited real property, in proportion to the benefit received
by such property, to defray the cost thereof, including operation and maintenance. Notwithstanding any
inconsistent provision of section nine hundred eighty-f of this article, the plan may provide that all or any
class or category of real property which is exempt by law from real property taxation and which would
not benefit from the establishment or extension of the district may nevertheless be included within the
boundaries of the district but such property shall not be subject to any district charge;

a statement identifying the district management association for the district; and

any other item or matter required to be incorporated therein by the legislative body.

After the district plan has been submitted to the legislative body of the municipality, has been made available
to in the municipal clerk's office for public inspection and is printed in the official paper or newspaper of that
municipality, owners of real property within the district opposed to the plan have 30 days to file objections at
the municipal clerk's office. If either the owners of 51% of the assessed valuation of all benefited real
property or at least 51% of the owners of real property within the district file objections, the district will not
be established.



If there is not sufficient objection and the legislative body finds that notice of all required hearings was
published and mailed as required by law, that all property owners assessed will benefit from the
establishment of the district and that all real property benefited is included within the proposed limits, it is
determined that the establishment of the district is in the public interest. Upon review by the state
comptroller and adoption of local law approving the establishment of the district the BID is formed.

For the complete documentation of New York State enabling legislation for BIDs under Article 19A of New
York State Consolidated Law including tax and debt limitations, details of the district management association
and amendments to the district plan, see:

[http://www.centralbid.com/Article19A.htm]

State of California, Proposition 218, a.k.a. "The Taxpayer's Right to Vote Act."”

The Constitution of the State of California requires that assessment of additional taxes be based upon the
proportionate special benefit received by any one parcel. Therefore, associations that desire to form a BID
must consider the degree to which a property owner will benefit from the extra services provided when
allocating the tax rates. Communities in California have often complied with this law by creating zones that
reflect the level of service directly received by each parcel.

Cal Const, Art XIIl D § 4 (2001), 8 4. Procedures and requirements for assessments.

(a) ".Only special benefits are assessable, and an agency shall separate the general benefits from the special
benefits conferred on a parcel."

(e) ".the agency shall consider all protests against the proposed assessment.the ballots shall be weighted
according to the proportional financial obligation of the affected property."

Proposition 218, passed by voter initiative in 1996, limits the ability of local governments to raise taxes,
assessments or fees to fund government services. In general, it mandates property taxes to require a two-
thirds vote of the electorate if the fee is imposed for property related services. Also, the fee may not exceed
the amount necessary to conduct a regulatory program or to provide the service for which the fee is
imposed.

[http://www.phi.org/talc/Prop218_ fact.htm]

In the City of Long Beach, California, the Downtown Long Beach Associates (DLBA) have created an
assessment based on additional services received. The parcels within the district were divided into five zones
according to the level of service provision. Each property owner then pays an amount determined by the
value assigned to that zone multiplied by the store frontage and the lot square footage. This type of
assessment allows for a more equitable method of payment in direct relation to services rendered.

[http://www.silcom.com/~taxabo/prop218.htm]
[www.mainstreetgrp.com/bidcasestudy.html]
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principle and in the context of the Grand Central Partnership (GCP) case study.

Kennedy, David J., 1996/1997. "Restraining the Power of Business Improvement Districts: The Case of the
Grand Central Partnership,” Yale Law & Policy Review 15.

Using the Grand Central Partnership as a case study, Kennedy examines the non-profit nature of
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chapter 9, Rybczynski discusses the many uses of public space and offers an argument for the
shopping mall and its regulations.
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Addresses the initiative by the New York City Council to restrain the growing influence of business
improvement districts in New York City. Also details the package of proposals from the Council that
would make the BID approval process more difficult and monitoring/oversight more rigorous.
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Discusses the case for community building in a time that an increasing amount of authority over the
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Web References
American Federation of State and County Municipal Employees (AFSCME)

Website gives an overview of the purpose of creating BIDs, their function and potential problems.
Concern is focussed on the potential of BIDs to displace AFSCME employees or undercut wages. Also



addressed is the potential of BID workers to organize/unionize.
www.afscme.org/wrkplace/cbr398 1.htm
Baltimore Downtown Partnership

Official website of the Baltimore Downtown Partnership includes but is not limited to an assessment
of the economy of the district, programs that the partnership is involved with, an annual report and
upcoming events listing.

http://www.godowntownbaltimore.com/news/Summer2001final.pdf

"Cities within Cities - Business Improvement Districts and the Emergence of the Micropolis." New York City
Council Staff Report to the Finance Committee, November 8, 1995.

Report takes stock of the extent to which BIDs have proliferated in New York City since the
introduction of Special Assessment Districts in the late 1070s. Gives an outline of the complaints
that have been made against various BIDs and offers recommendations for how to mitigate future
problems.

http://www.tenant.net/Oversight/BID/bidtitle.html
Democratic Leadership Council ,Economic Development Committee Fact Sheet

Discusses the impact BIDs have had in New York City. Provides links to various websites on BID
governance structure and to the websites of NYC BIDs.

www.dl21c.org/bidfact.htm
Jackson, Mississippi BID

Information on the BID in Jackson, Mississippi includes the BID sunset clause (5 years), goals of the
district (economic goals include housing improvement, construction projects; other activities include
events programming, street beautification etc.), and a vision statement from the chairman.

www.capitalcenterinc.com/history.html

"BIDs Harass Street Artists?" Robert Lederman, President of A.R.T.I.S.T. (Artists' Response To lllegal State
Tactics)

Lederman provides background information on the debate over the extent to which BIDs privatize
public space. Also included is an account of the federal lawsuit filed by A.R.T.l.S.T. accusing Mayor
Giuliani of violating their right to freedom of expression (1994).

http://hellskitchen.net/issues/bids/artist.html
Grand Central Partnership (GCP) website.

Offers history of the GCP, a map of the district and a listing of events. Also provides listing of board
members and contact information.

http://www.grandcentralpartnership.org/
Department of City and Regional Planning , Univesity of North Carolina BID website.

Addresses the history, function and future of BIDs. Also provides a number of links to BIDs and
organizations involved in BID oversight by state.
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www.unc.edu/depts/dcrpweb/courses/261/actman/bidwebl.html
Mark Davies 1997. "Business Improvement Districts,"” Journal of Urban and Contemporary Law 57: 119-223

Discusses the theoretical issues of concern centered around inequalities in local public services.
Davies' goals are to assess proposed BID reform and guide the creation of new districts.

http://law.wustl.edu/Journal/52/223.pdf
Moshe Adler

Response to the President of the Downtown Alliance (NYC)concerning the governance structure of
BIDs and the wage BID employees are paid.

www.columbia.edu/—ma820/
Pitkin Avenue BID, Brownsville, Brooklyn, New York

Proposal for specific improvements (e.g. sidewalk lengthening, special pavement and increased
lighting) due to environmental changes in the area and an assessment of the benefits to be derived
from the improvements.

http://www.nymtc.org/downloadablepgs/tep/nyc/nyc33.pdf

"To Bid or Not to Bid? Economic Development in New York City" Edward T. Rogowsky and Jill Simone Gross,
City University of New York.

Addresses the three types of BIDs (community, main street and corporate) and the situational
influences that give rise to each type. Also discussed are the potential problems that arise when
utilizing BIDs for economic development.

http://sipa.columbia.edu/CURP/resources/metro/v01n0402.html
U.S. 2nd Circuit Court of Appeals "Kessler vs. Grand Central,” Dissenting Judge.

Review of the Kessler vs. Grand Central case focussing on the one person, one vote principle and
the quasi-public nature of BIDs.

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=2nd&navby=docket&no=977503dis
This review of Business Improvement Districts was prepared as part of Professor Warner's course, 'Privatization and Devolution:

Challenges for Urban Public Management' in Fall 2001. Students working on this project included James Quazi, Brooks More, Ezra
Cattan, Scott Bellen and Kerim Odekon.
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Privatization Trends

This page covers Professor Warner's research on national and New York state trends in local government
restructuring.

National New York State

A survey completed in 1996 and 1997 yielded
results about service delivery restructuring among
towns and counties in New York State. The

75% ren S summary of survey results presents the key findings
of the survey, accompanied by graphic illustrations.

50% 4 You can also search the database created from the
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30% Summary of survey results
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Sowree: International C iy County Management Assodation, Working Paper #179)
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Warner, M.E. and Amir Hefetz 2004. "Pragmatism
over Politics: Alternative Service Delivery in Local
Government, 1992-2002," pp 8-16 in The Municipal
Year Book 2004. Washington, DC: International City
County Management Association.

Warner, M.E. with Mike Ballard and Amir Hefetz,
2003. "Contracting Back In - When Privatization
fails,” chapter 4, pp. 30-36 in The Municipal Year
Book 2003. Washington, DC: International City
County Management Association.

Warner, M.E. 2001. "Local Government Support for
Community-Based Economic Development,” pp 21-
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Washington, DC: International City County
Management Association.

See also Privatization and the Market Structuring
Role of Local Government, by Mildred Warner and
Amir Hefetz, presented at the Economic Policy
Institute's Conference on Privatization: Issues,
Trends and Alternatives, January 2001.
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Privatization

Privatization is a worldwide phenomenon. In recent years all levels of government, seeking to reduce
costs, have begun turning to the private sector to provide some of the services that are ordinarily
provided by government. The spread of the privatization movement is grounded in the fundamental belief
that market competition in the private sector is a more efficient way to provide these services and allows
for greater citizen choice. In practice, however, concerns about service quality, social equity, and
employment conditions raise skepticism of privatization. In New York State, labor concerns are also a
major issue. Although empirical studies do not provide clear evidence on the costs and benefits of
privatization, public perception and pressure for improved government efficiency will keep privatization
on the government agenda. A review of recent literature on the theoretical and practical debates on
privatization follows. A set of links to Professor Warner's research on national and New York State trends
is also available on this site.

Overview

Theory--Competition
The theory of privatization is fundamentally based on the notion of competition and the efficiency and choice that it
engenders.

Theory--Competition Critiques
Competition is rarely found in markets for public goods because of the fundamental structure of such markets.

Theory--Coasian Bargaining and Transaction Costs
Coasian bargaining creates the potential for market solutions to the provision of public goods. However it raises the issue of
transactions costs which may be hard to manage.

Theory--Political Economic Critiques
Privatization is not only about economics; it is also about politics. Political interest groups play a major role. Privatization also
represents an overarching political agenda to alter the relationship between government and citizen.

Empirical Studies - Trends
Empirical Studies - Reviews of Other Studies

Empirical Studies--The Contracting Process

Issues surrounding contracting out include the cost of information and monitoring and the need to create a level playing field
for competitive bidding between public workers and the private sector. The contracting process is dynamic (contracting out
and back in) and requires governments to play a market structuring role.

Empirical Studies--Regional Differences
New York State

Labor Concerns

Legal Concerns

International Experience

Special Projects

Overview
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Most privatization research is based on case studies. The following books by E. S. Savas and Elliot Sclar lay
out key theoretical and empirical arguments for and against privatization. Proponents argue that private firms
are more efficient than government because of economies of scale, higher labor productivity, and fewer legal
constraints. He faults government service provision for its monopoly status and inability to be responsive to
citizens' needs, resulting in inefficient, one-size-fits-all services. Critics argue that the nature of government
services makes many of them inappropriate for privatization. They also point out that contracting may entail
hidden costs, because of lack of information, the need for monitoring, and "low-ball" bidding. They note that
in some places creating the competition necessary for effective contracting is impossible, and suggest that in
practice privatization is more complicated than it seems.

Savas, E. S. 1987. Privatization: The Key to Better Government. Chatham, NJ: Chatham House. Savas, an
advocate of privatization, describes the theory and practice of privatization and alternative service delivery
arrangements, illustrating the appropriate use of various privatization techniques.

Sclar, Elliot, 2000. You Don’t Always Get What You Pay For: The Economics of Privatization. Ithaca, NY:
Cornell University Press. Elliot Sclar lays out and critiques the standard market-based arguments for
privatization, using local government case studies. He concludes that advocates of privatization should
proceed with caution.

Theory--Competition The theory of privatization is fundamentally based on the notion of competition and
the efficiency and choice that it engenders.

Tiebout, Charles 1956. "A Pure Theory of Local Expenditures," Journal of Political Economy 64:416-424. In
this classic article based on public choice theory, Charles Tiebout puts forth a model for determining the
optimum expenditure level for public goods. He treats residents as consumers, who “shop around” for the
communities that best fit their preferences. The competition among communities forces them to provide
public goods at the most efficient level.

Boyne, George A. 1996. "Competition and Local Government: A Public Choice Perspective." Urban Studies 33
(4-5): 703-721. Competition and Local Governance

Bennett, Robert. 1990. "Decentralization, Intergovernmental Relations and Markets: Towards a Post-Welfare
Agenda?" Pp. 1-26 in Decentralization, Local Government and Markets: Towards a Post-Welfare Agenda, ed.
Robert Bennett. Oxford: Clarendon Press. This article puts privatization in a theoretical context. Both
decentralization and privatization reflect decentralizing trends from state to market and state to local levels of
government.

Theory--Competition Critiques Competition is rarely found in markets for public goods because of the
fundamental structure of such markets.

David Lowery, 1998. "Consumer Sovereignty and Quasi-Market Failure" Journal of Public Administration
Research and Theory, pp.137-172. The intention of quasi-markets is to promote consumer sovereignty and
efficient provision of goods and services. Lowery contends that quasi-markets often fail to meet these
objectives due to 1) failure of market formation (lack of competition), 2) failure by preference error on the
part of consumers and 3) failure by preference substitution (the difference between individual and collective
wants). Direct government provision of goods and services, with its hierarchy and bureaucratic controls, may
be needed precisely because it is less responsive to market influences.

Sclar, Elliot, 2000. "What’s Competition Got to Do with It? Market Structures and Public Contracting,"”
Chapter 4 of You Don’t Always Get What You Pay For: The Economics of Privatization. Ithaca, NY: Cornell
University Press. In this chapter, Sclar challenges the argument that privatization creates competition, and
therefore efficiency, in the public sector. Due to the nature of public goods, which may be less profitable and
more complicated to deliver, most public contracting has no competition (monopoly) or minimal competition
among very few firms (oligopoly).



Kodras, Janet. 1997. "Restructuring the State: Devolution, Privatization, and the Geographic Redistribution of
Power and Capacity in Governance." Pp. 79-96 in State Devolution in America: Implications for a Diverse
Society. Ed. Lynn Staeheli, Janet Kodras, and Colin Flint. Urban Affairs Annual Reviews 48. Thousand Oaks,
CA: Sage. Kodras outlines some of the major arguments for and against three methods of changing how
government services are provided: privatization, devolution to lower levels of government, and simply
abandoning service provision to the nonprofit sector.

Warner, M.E., 2003. "Competition, Cooperation and Local Governance," chapter 19 pp 252-262 in Challenges
for Rural America in the Twenty First Century, edited by David Brown and Louis Swanson, University Park,
PA: Penn State University Press.

Theory--Coasian Bargaining and Transaction Costs Coasian bargaining creates the potential for market
solutions to the provision of public goods. However it raises the issue of transactions costs which may be
hard to manage.

Webster, Christopher J., (1998). "Public Choice, Pigouvian and Coasian Planning Theory," Urban Studies
35(1):53-75 This article contrasts Pigouvian (welfare) and Coasian economics in the context of planning
theory, and gives examples from land-use planning. Webster suggests that Coasian bargaining may provide
solutions to the problem of public goods provision.

Staley, Samuel and Lynn Scarlett. 1997. "Market Oriented Planning: Principles and Tools." Los Angeles:
Reason Public Policy Institute. http://www.rppi.org/ps236.htmi

The Reason Public Policy Institute promotes market solutions over government regulation. This article
provides an example of Coasian bargaining with respect to land use planning. Staley and Scarlet propose
changes to current planning processes, to streamline the development process and reduce transaction costs.
They argue that in order to accommodate evolving societal land use needs, governments should use market
based bargaining procedures that involve only direct stakeholders.

Williamson, Oliver 1999. “Public and Private Bureaucracies: A Transaction Cost Economics Perspective,”
Journal of Law, Economics and Organization 15(1):306-342. Williamson examines public bureaucracy through
the lens of transaction cost economics, pointing out that public bureaucracy, like other modes of governance,
is well suited to some transactions and poorly suited to others. Williamson claims that there is an efficient
place for public bureaucracy, but that each type of governance (markets, hybrids, firms, regulation), has its
own place.

Zerbe, Richard O. and Howard E. McCurdy. 1999. "The Failure of Market Failure," Journal of Policy Analysis
and Management 18(4):558-578. Zerbe and McCurdy argue that the case for eliminating market failure
through the internalization of externalities is flawed, and that governments should intervene in the
marketplace only when they have the ability to lower transaction costs

Sclar, Elliot 2000. "All in the System: Organizational Theories and Public Contracting," Chapter 5 of You
Don’'t Always Get What You Pay For: The Economics of Privatization. Ithaca, NY: Cornell University Press.
Chapter 5: All in the System — Organizational Theories and Public Contracting Sclar points out that public
contracting is difficult and the transaction costs are often quite high.

Theory--Political Economic Critiques Privatization is not only about economics; it is also about politics.
Political interest groups play a major role. Privatization also represents an overarching political agenda to alter
the relationship between government and citizen.

Feigenbaum, Harvey and Jeffrey Henig. 1994. "The Political Underpinnings of Privatization: A Typology".
World Politics 46 (Jan. 1994): 185-208. The authors discuss the different political lenses through which
privatization is viewed. They emphasize pragmatic privatization as a means of cost-cutting, tactical
privatization as a way of rewarding allies, and systemic privatization to change institutional structures and
societal ideologies. They article primarily focuses on systemic privatization.


http://www.rppi.org/ps236.html

Henig, Jeffrey 1989-90. "Privatization in the United States: Theory and Practice.” Political Science Quarterly.
104(4):649-670. Henig traces the development of the theory and the practice of privatization in the United
States until 1989-90. He argues that privatization is a new name for an old practice of government

contracting. He points to the political nature of the privatization agenda and questions its long term viability.

Frug, Gerald E. "Alternative Conceptions of City Services," in City Making: Building Communities without
Building Walls. Princeton: Princeton University Press, 1999. Frug criticizes Tiebout’s model as leading to cities
which resemble self-segregated voluntary associations of consumers who want privatized services, which
these consumers view as “objects of consumption” for those who can afford to pay. He also reviews several
attempts to modify the Tiebout model.

Starr, Paul. 1987. "The Limits of Privatization." Washington, D.C.: Economic Policy Institute. This article
provides a theoretical critique of privatization and its potential effects on justice, security, and citizenship.
Starr also disputes two main arguments of privatization advocates: that with privatization 1) choice will
increase and 2) costs will be reduced.

Folbre, Nancy 2001. " Measuring Success," in The Invisible Heart. New York: The New Press. Pp 53-82.

Folbre discusses the adverse effects privatization and competitive pressures on the quality of services in care
sectors. Standard economic measures used to make privatization decisions fail to accurately assess the real
costs and benefits of care.

Kabeer, Nalia. "Rational Fools’ or ‘Cultural Dopes’? Stories of structure and agency in the social sciences.".
Chapter 2 ppl16 — 48 in The Power to Chose; Bangladeshi Women and Labor Market Decisions in London &
Dhaka, New York: Verso, 2000. Kabeer discusses two contradictory positions in social science theory that
attempt to explain social and economic change. Neo-classical economics focuses on the individual while
structural approaches propose that larger social structures explain human behavior. Kabeer offers a
compromise between the two as a better model, using Bangledeshi women in the labor force as an example.

Empirical Studies - Trends

Warner, M.E. and Amir Hefetz 2004. "Pragmatism over Politics: Alternative Service Delivery in Local
Government, 1992-2002," chapter in The Municipal Year Book 2004. Washington, DC: International City
County Management Association. ICMA has been tracking local governments’ use of alternative service
delivery approaches since 1982, finding that privatization trends have actually change little over the years.
What has risen most dramatically over the 1992-2002 time period is the use of mixed public/private
provision.

Warner, M.E. and Amir Hefetz, 2001. "Privatization and the Market Role of Government," Briefing Paper,
Economic Policy Institute, Washington, DC. Available at epinet.org. This article uses national data published
by the International City/County Management Association (ICMA) for the period 1982 to 1997 to show that
service delivery by public employees remains the dominant form of service provision over the wide range of
restructuring alternatives and that privatization has not increased dramatically. It evaluates two theories as to
why privatization has not increased: government failure and quasi-market failure.

Greene, Jeffrey D. 1996. "How Much Privatization: A Research Note Examining the Use of Privatization by
Cities in 1982 and 1992." Policy Studies Journal 24 (Winter): 632-640. Green reviews survey results of the
International City/County Management Association for 596 cities, between 1982 and 1992, that gauged how
much municipalities had privatized and their reasons for privatization. The study used two indicators of
privatization, privatization levels, and privatization diversity.

Empirical Studies - Reviews of Other Studies

Boyne, George A. (1998). "Bureaucratic Theory Meets Reality: Public Choice and Service Contracting in U.S.
Local Government.” Public Administration Review. 58(6): 474-483. Statistical methods used in studies cited
by public choice theorists lack critical control variables and a reliable measure of competition, and therefore



lead to invalid conclusions. Boyne aims to reevaluate the empirical evidence on the effects of service
contracting by United States local governments.

Boyne, George A (1998). "The Determinants of Variations in Local Service Contracting: Garbage in Garbage
Out?" Urban Affairs Review, Vol. 34, No. 1, pg. 150-163. Boyne offers an overview of various empirical
studies that focus on the determinants of why certain local governments opt to contract out. Boyne aims to
answer two questions: 1) To what extent do empirical studies provide an explanation of variations in service
contracting? 2) Does the evidence improve our understanding of why different local governments adopt
different policies?

Empirical Studies--The Contracting Process Issues surrounding contracting out include the cost of
information and monitoring and the need to create a level playing field for competitive bidding between public
workers and the private sector. The contracting process is dynamic (contracting out and back in) and requires
governments to play a market structuring role.

Hefetz, Amir and M. Warner, 2004. "Privatization and Its Reverse: Explaining the Dynamics of the
Government Contracting Process" Journal of Public Administration, Research and Theory, 14(2):171-190.
Available at http://jpart.oupjournals.org/cgi/content/abstract/14/2/171?ijkey=156SEfUPE3BE2&keytype=ref
This article shows that the level of contracting back in previously privatized services is significant among local
governments in the US. A statistical model assessing the reasons for such behavior is presented.

Warner, M.E. with Mike Ballard and Amir Hefetz 2003. "Contracting Back In — When Privatization Fails,"
chapter 4 pp 30-36 in The Municipal Year Book 2003. Washington, DC: International City County
Management Association. Between 1992 and 1997, the most common forms of alternative service delivery
(privatization to for-profits and non-profits and inter-municipal cooperation) increased only slightly. The
stability in these trends belies a more dynamic process of contracting out and back in which reflects the key
market structuring role played by local governments.

Warner, M.E. and A. Hefetz. 2002 "Applying Market Solutions to Public Services: An Assessment of
Efficiency, Equity and Voice," Urban Affairs Review, 38(1):70-89. The authors assess the efficacy of market
solutions for metropolitan public service provision by comparing privatization with inter-municipal cooperation
and evaluating each on efficiency, equity and democracy grounds. They find both alternatives promote
efficiency, but equity and voice are more associated with inter-municipal cooperation than privatization.

Ballard, Michael J. and M.E. Warner 2000. "Taking the High Road: Local Government Restructuring and the
Quest for Quality." Pp 6/1 - 6/53 in Power Tools for Fighting Privatization, American Federation of State,
County and Municipal Employees: Washington DC. Available at
http://government.cce.cornell.edu/doc/reports/highroad/ Using detailed case studies, this report outlines two
alternative strategies for improving local government service delivery—the "high road” which uses new
management innovations to increase internal productivity, and the “low road” which focuses on downsizing
and contracting out.

Sclar, Elliott. 1997. "The Privatization of Public Service: Lessons from Case Studies."Washington, D.C:
Economic Policy Institute. This article presents several case studies that show public sector employees can
provide a more efficient alternative to privatization: the Albany Department of Public Works, highways in
Massachusetts, and Indianapolis Fleet Services.

Lehmann, Scott. Privatizing Public Lands. 1995. New York: Oxford University Press. Lehman takes the special
case of public lands and shows the limits of market allocation mechanisms.

Miranda, Rowan and Allan Lerner. (1995). "Bureaucracy, Organizational Redundancy and the Privatization of
Public Services." Public Administration Review 55(2): 193-200. Privatization alone may not lead to better
quality or cost reduction in public service delivery. Miranda and Lerner note the relatively high level of mixed
(public and private) production for the same service and seek to explain how such redundancy could still be
efficient. They argue redundancy can enhance competition, provide a benchmark for costs, and ensure failsafe


http://jpart.oupjournals.org/cgi/content/abstract/14/2/171?ijkey=156SEfUPE3BE2&keytype=ref

security in the event of contract failure.

Sclar, Elliot D., K. H. Schaeffer, and Robert Brandwein. 1989. "The Emperor's New Clothes: Transit
Privatization and Public Policy." Washington, D.C.: Economic Policy Institute. This article uses the example of
the Urban Mass Transportation Administration, which has mandated state and local transit authorities to
privatize their operations, to illustrate that private sector delivery of public goods and services is not nearly
as advantageous as its proponents claim.

Moulder, Evelina. 1994. "Privatization: involving citizens and local government employees."” Baseline Data
Report 26 (1): 1-7. This article summarizes the results of a survey conducted by the International
City/County ManagementAssociation (ICMA) in 1992 on local area alternative service delivery, focusing on the
involvement of workers and citizens in decisions to contract for government services.

Pack, Janet Rothenberg. 1989. "Privatization and Cost Reduction."” Policy Sciences 22: 1-25. Pack evaluates
the success and sustainability of service cost reduction from the perspective of the economic model of cost
minimization through competitive bidding.

The Reason Foundation (http://www.reason.org/privatizationctr.html), established in 1978, provides excellent
materials on privatization, through their Privatization Center. Advocating public policies based upon individual
liberty and responsibility and a free-market approach, the Center undertakes to practical policy research.
Their annual year book, Privatization, describes recent developments in privatization, including the following
articles.

The Reason Foundation. 1996. "The Politics of Privatization." Privatization 1996. Based on excerpts of several
mayors' remarks, this article argues competition is the key to smaller government. The latter part presents
the job-loss impact of privatization.

The Reason Foundation. 1997. "Creating the Right Institutions for Competitive Government." Privatization
1997. This article describes how to create a level playing field between in-house public units and outside
private providers, called "competitive neutrality,” when setting up a public-private competition program.

Empirical Studies--Regional Differences

Warner, M.E. and A. Hefetz. 2003. "Rural-Urban Differences in Privatization: Limits to the Competitive State,"
Environment and Planning C: Government and Policy 21(5): 703-718. Despite two decades of experience
with privatization, US local government use of contracting in public service delivery remains relatively flat.
Market approaches to public goods provision emphasize the competitive state, and attribute limited degree of
privatization to bureaucratic resistance. Rural development theory emphasizes the uneven impact of market
solutions in rural communities. Using national data on US local government service delivery from 1992 and
1997, we analyze differences in local government service-delivery patterns by metropolitan status.
Discriminant analysis suggested that structural features of markets are more important than the managerial
capacity of government leaders in explaining lower rates of privatization among rural governments. These
structural constraints limit the applicability of competitive approaches to local government service delivery.
Our results suggest that cooperation, as an alternative to privatization at the local level and as a source of
redistributive aid at the state level, may provide a more equitable alternative for disadvantaged rural
communities.

Warner, M.E. and A. Hefetz. 2002. "The Uneven Distribution of Market Solutions for Public Goods," Journal of
Urban Affairs, 24(4): 445-459. Using national data on local government service delivery from 1992 and
1997, this article assesses the distribution of privatization and inter-municipal cooperation across localities in
the metropolitan region and finds them most common among suburbs.

New York State

Warner, M.E. and Robert Hebdon. 2001 "Local Government Restructuring: Privatization and Its Alternatives,"
Journal of Policy Analysis and Management 20(2):315-336. Rather than treating public and private provision
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of public goods and services as a strict dichotomy, a 1997 survey of chief elected township and county
officials in New York shows local governments use both private and public sector mechanisms to structure the
market, create competition and attain economies of scale. In addition to privatization and inter-municipal
cooperation, two alternative forms of service delivery not previously researched, reverse privatization and
governmental entrepreneurship, are analyzed.

Warner, M.E. 2000. "Structuring the Market for Service Delivery: A New Role for Local Government." pp 85-
104 in Local Government Innovation: Issues and Trends in Privatization and Managed Competition, Robin
Johnson and Norman Walzer eds. Westport, CT: Quorum Books. Case study analysis of reverse privatization
among New York State towns and counties shows how governments engage the market to ensure
competition, control and attention to community values. The nature and relative importance of three
alternatives to privatization — inter-municipal cooperation, reverse privatization and governmental
entrepreneurship are described.

Warner, M.E. and R. Hebdon "Local Government Restructuring in New York State: Summary of Survey
Results™ Restructuring in New York State primarily involves public sector innovation rather than privatization.
Intermunicipal cooperation was the predominant form of restructuring, while privatization was the second
most common form of restructuring. Significant levels of reverse privatization and governmental
entrepreneurship were also found. Incidence of restructuring was highest among counties, and in the
following service areas: public works, public safety, and general governmental support functions.

Search the database of case studies on local government restructuring in New York State:
http://government.cce.cornell.edu/db/Igr/search.asp

Hebdon, Robert, and Hazel Dayton Gunn. 1995. "The Costs and Benefits of Privatization at the Local Level in
New York State.” Community Development Report. Ithaca, NY: Community and Rural Development Institute,
Cornell University (http://www.cardi.cornell.edu/local_government/community_governance/000244.php)
Hebdon and Gunn provide a brief overview of the privatization debate, at the level of local service delivery.

Savas, E. S., ed. 1992. Privatization for New York: Competing for a Better Future. The Lauder Report; A
report of the NYS Senate Advisory Commission on Privatization. New York. This volume provides a review of
experiences with privatization in New York State and recommendations for expanding its use, from a
proponent's perspective. It also introduces the experiences of other states and cities, and the special
experiences gained in Britain.

Labor Concerns

Another major issue is the impact of privatization on job security and employment. Proponents claim that
public sector workers are not harmed by privatization. Displaced workers can be hired by contractors or
transferred to other government positions. Organized labor, however, is very concerned about layoffs, erosion
of wages and benefits, and decreased levels of union membership with privatization. Empirical studies show
that privatization has not had a major impact on wages and working conditions (Pendleton 1997), but it can
have significant effects on labor relations (Hebdon 1995). Opponents present case studies that show public
sector employees can provide more efficient alternatives to privatization (Sclar 1997). The expertise and
experience of many government employees may make them better at providing government services, and
management techniques like total quality management are making the public sector more efficient.

Chandler, Timothy, and Peter Feuille. 1994. "Cities , Unions, and the Privatization of Sanitation Services."
Journal of Labor Research 15 (1): 53-71. This article analyzes the relationship between unionization and
government decisions to contract out sanitation services using a conceptual framework that emphasizes
political considerations.

Chandler, Timothy, and Peter Feuille. 1991. "Municipal Unions and Privatization." Public Administration Review
51 (1): 15-22. The authors examine the impacts of unionization on local governments' decision to contract
out sanitation services, based on a survey of 1,541 municipalities between 1973 and 1988.
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Hebdon, Robert. 1995. "Contracting Out in New York State: The Story the Lauder Report Chose Not to Tell."
Labor Studies Journal (Spring): 3-29. The author sees privatization as a disruptive, harmful way of cost
saving. Examining the history of collective bargaining in New York State, he emphasizes the negative impact
of privatization on unions and workers.

Pendleton, Andrew. 1997. "What Impact Has Privatization Had on Pay and Employment:A Review of the UK
Experience.” Industrial Relations 52 (3): 554-579. The article analyzes the theoretical and actual impact of
privatization on labor conditions in the United Kingdom. The article concludes privatization does not have a
consistent and strong effect on pay and employment.

Donovan, Ronald, and Marsha J. Orr. 1982. "Subcontracting in the Public Sector: The New York State
Experience." Ithaca, NY: Cornell University. The authors examine subcontracting out transportation services
in school districts in New York State. They propose a list of standards to judge when subcontracting should be
subject to negotiation and arbitration.

Legal Concerns

Legal concerns beyond labor issues are also important considerations in privatization. Legal debate starts from
the argument that the public and private sectors are essentially different and their separate functions can be
logically designated. The following articles raise concerns about constitutional protections of citizens and
emphasize the legal characteristics of public entities. Opponents worry that privatization may threaten
citizens' constitutional rights.

Moe, Ronald C. 1987. "Exploring the Limits of Privatization." Public Administration Review 47 (Nov/Dec): 453-
460. This article argues the most important distinction between private and public entities lies in the concept
of sovereignty that inheres in the public sector, giving it rights and immunities that the private sector does
not, or at least ought not, possess.

Sullivan, Harold J. 1987. "Privatization of Public Services: A Growing Threat to Constitutional Rights." Public
Administration Review 47 (Nov/Dec): 461-467. This article reviews the judicial decisions concerning the
scope and applicability of national constitutional protections on privatization. It also examines and identifies a
number of arrangements between government and private service providers that immunize both the
government and private entities from constitutional restraints.

Starr, Paul. 1987. "The Limits of Privatization." Washington, D.C.: Economic Policy Institute. This article
provides a theoretical critique of privatization and its potential effects on justice, security, and citizenship.
Starr also disputes two main arguments of privatization advocates: that with privatization 1) choice will
increase and 2) costs will be reduced.

Gerbasi, Jennifer and M.E. Warner, June 2003. "The Impact of International Trade on State and Local
Government Authority, " Dept. of City and Regional Planning Working Papers #204. Ithaca, NY: Cornell
University. Available at http://government.cce.cornell.edu/?/doc/reports/freetrade/#bookl / Free trade has
been pursued to expand markets and create jobs. However, the new trade agreements (NAFTA, WTO, FTAA,
GATS) reach beyond traditional customs and tariff regulations and impacts all government activity that may
affect foreign trade. There is some concern in the governance community that these changes may lead to
federal preemption of traditional powers reserved to states and localities.

Warner, Mildred and Jennifer Gerbasi. "Rescaling and Reforming the State under NAFTA: Implications for
Subnational Authority." International Journal of Urban and Regional Research December 2004 Vol 28(4): 853-
73. This paper describes the new governance features of the North American Free Trade Agreement (NAFTA)
and illustrates how they work out at the national, subnational and local scales using cases from the United
States and Mexico. The authors show how NAFTA’s governance structure is undermining subnational and local
government authority in legislative and judicial arenas.

Jennifer Gerbasi, Jennifer and Mildred Warner. 2004, "Is There a Democratic Deficit in the Free Trade
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Agreements? What Local Governments Should Know," Public Management 86:2 (16-21).

International Experience

Kohl, Benjamin, 2004. "Privatization and Regulation: A cautionary tale from Bolivia," submitted to
International Journal of Urban and Regional Research, forthcoming 28(4) 2004. Kohl uses the Bolivian
experience with privatization to illustrate the limitations of privatization in developing countries.

Shughart, William F. 11 1999. "Interest Group Theory of Government in Developing Economy Perspective,"” in
Institutions and Collective Choice in Developing Countries ed by Mwangi Kimenyi and John Mbuku. Brookfield,
VT: Ashgate Publishing Co. pp 169-198. This paper outlines the interest group or the ‘capture’ theory of
government: the same behavioral assumptions of maximization of self-interest that explain decision-making of
the market can be used to explain the behavior of public policy makers.

Graham, Carol. 1998. Private Markets for Public Goods: Raising the Stakes in Economic Reform. Washington
DC: Brooking Institute Press. In this book, Graham examines the use of markets to increase the efficiency of
the public sector. She uses case studies of Chile, Peru, Bolivia, Czech Republic and Zambia to assert that
private market incentives such as competition and choice strengthen participation and improve performance.

Schick, Alan (1998). "Why Most Developing Countries Should Not Try New Zealand’s Reforms." World Bank
Research Observer 13(1):123-131. New Zealand’s government agencies are run by independent public
managers who contract out most services and are monitored for accountability. Schick’s article looks at New
Zealand’s system, both the benefits and cost, and finds reason that this system would not work for
developing countries with large informal economies.

Clifford Wirth, "Transportation Policy in Mexico City: The Politics and Impacts of Privatization”™ Urban Affairs
Review, Vol. 33, No. 2, November 1997, pp. 155-181. In this article, Wirth challenges the idea that
privatization occurs only when public sector responsibilities are shifted to private providers. He advocates a
cost-benefit analysis that includes social and environmental externality costs and claims that local
government officials should be accountable for both the decisions they choose to take and the one they
refuse to make.

Canadian Council for Public/Private Partnerships, 1996. National Opinion Research. Toronto. The Canadian
Council for Public/Private Partnerships surveyed over 200 governments across Canada to assess: 1) current
partnership activities, 2) planned partnership activities, 3) perspectives on partnerships and, 4) support for
implementing partnerships.

Special Projects

Gratto, Andre, Bryan Preston, and Thor Snilsberg. Mitigating Corruption in New Public Management. Ithaca
NY: Cornell University Department of City and Regional Planning. This article provides an environmental
framework for reducing potential for corruption.

McFarland, Stephen, Chris McGowan and Tom O’Toole (2002). "Prisons, Privatization and Public Values."
Ithaca NY: Cornell University Department of City and Regional Planning.

Warner, Mildred, James Quazi, Brooks More, Ezra Cattan, Scott Bellen and Kerim Odekon (2002) Business
Improvement Districts: Issues in Alternative Local Public Service Provision. Ithaca NY, Cornell University
Department of City and Regional Planning.

Transfer of Development Rights Programs: Using the Market for Compensation and Preservation (2002).
Jason Hanly-Forde, George Homsy, Katherine Lieberknecht, Remington Stone. This article reviews the
challenges to Coasian bargaining solutions for planning.
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Special Edited Volumes

Bel, Germa and M. E. Warner 2008. “Challenging Issues in Local Privatization,”

Environment and Planning C: Government and Policy, 26(1): 104-109, editorial overview

to special issue.
Local government privatization has not delivered as expected on cost savings.
Using empirical studies from North America and Europe, we show that local
governments are pragmatic managers who must manage costs, markets and
political interests simultaneously. Using a theoretical framework of actors,
interests and incentives, we explain the lack of cost savings and demonstrate the
importance of alternative management approaches. We argue analyses of local
government contracting must address the dynamics of market management and
do so in a comprehensive framework that includes both public and private actors
and interests.

Bel, Germa, Robert Hebdon, and M. E. Warner, 2007. “Local Government Reform:

Privatization and Its Alternatives,” Local Government Studies, 33(4): 507-515, editorial

overview to special issue.
Privatization is only one of several alternatives for local government reform.
Problems with lack of cost savings and the challenges of contract management
have led local government reformers to explore other alternatives including
municipal corporations, relational contracting and dynamic market
management. Empirical analysis shows concerns with fiscal stress, efficiency,
and managing political and citizen interests drive the reform process more than
ideology. We argue a more comprehensive framework is needed that gives
attention to a wider array of alternatives for institutional reform.

Articles

Warner, M.E. 2011. “Water Privatization Does Not Yield Cost Savings,” in Reclaiming
Public Water: Achievements, Struggles and Vision from Around the World, Transnational
Institute and Corporate Europe Observatory. Released at the World Water Forum in
Cape Town, South Africa for World Water Day, March 22, 2011.
This article describes a meta analysis of all published large scale studies of water
privatization from around the world which shows privatization does not yield
cost savings. It then shows how these results should have been predicted by a
more careful reading of economic theory. The article then presents privatization



experience of US local governments in water where public managers
demonstrate a latent understanding of the theoretical limitations of privatization
in services that lack competition, are hard to monitor and are natural
monopolies.

Hefetz, Amir and Mildred E. Warner 2011, “Contracting or Public Delivery? The

importance of service, market and management characteristics,” Journal of Public

Administration Research and Theory, forthcoming. DOI 10.1093/jopart/MURO006
Analysis of local government contracting decisions typically focuses on
transactions costs related to service characteristics, especially asset specificity
and difficulty of contract management. This analysis expands the focus to
include market characteristics (competition), citizen characteristics (public
interest in the service delivery process), and place characteristics (metro status
and public management). A 2007 survey of U.S. city managers’ rankings of 67
services by transactions costs, competition and citizen interest is combined with
a 2007 national survey of city managers’ sourcing decisions (direct public, inter-
government cooperation, for profit and non-profit contracting). Multinomial
logit models of service delivery sourcing choice find metro status and
competition are key explanatory variables. Inter-governmental cooperation
represents an important public market alternative when contract management is
difficult and competition is low. For profit contracting is less common when
citizen interest is high and competition is low. Governments with professional
managers appear more effective in addressing citizen interests, political and
labor opposition and market management challenges.

Warner, M.E. 2011. “Club Goods and Local Government: Questions for Planners,”

Journal of the American Planning Association, forthcoming.
Private approaches to urban service provision are becoming more popular. This
paper explores examples of club goods - Common Interest Developments for
housing, Business Improvement Districts for commercial areas, and Economic
Development Zones for commercial and industrial areas - and assesses their
implications for local government. While these club approaches can shift the
burden of infrastructure finance to direct groups of users, they also fragment
urban service delivery and justify unevenness in service quality across the city.
Emphasis is given to how clubs internalize benefits to members of the club, but
shed externalities onto the broader local government system. A critical
governance concern is the impact on the long term ability of local government to
coordinate across disparate elements and interests in the community.

Warner, Mildred E. and Amir Hefetz 2010, “Privatization and Reverse Privatization in US
Local Government Service Delivery, 2002-2007,” Paper prepared for Public Service
International Council of Global Unions Conference, Geneva, Switzerland, Oct. 2010
http://www.gpsconference.org/content/resources




Contracting out for urban infrastructure delivery has been an important reform
pursued by cities in the last decades of the 20" century. However, using national
surveys of US municipalities conducted by the International City County
Management Association, this paper shows that rates of new contracting are
balanced with reverse contracting — bringing previously privatized services back
in house. Reversals reflect problems with service quality and lack of cost savings
in contracted services. Recognition or the asset specific nature of infrastructure
services, the need for monitoring and the importance of political opposition help
explain these reversals.

Warner, Mildred E. and Raymond Gradus. 2010. “The Consequences of Implementing a

Child Care Voucher: Evidence from Australia, the Netherlands and USA.” Social Policy

and Administration (forthcoming).
In the Netherlands, the USA and Australia public funding has promoted parental
choice by introducing a voucher for child care, where parents are free to choose
the provider. The policy experiments in these three countries and the outcomes
provide useful information about the consequences of introducing a voucher in
the child care market. We show the voucher system can be effective in
increasing demand, but there can be uneven supply responses. The structure of
the voucher income scheme and quality controls affect the nature of the supply
response. We argue that voucher schemes must take into account the complex
nature of the child care market and the substitutability among free public care,
private market care and unpaid household care. To secure quality and access,
government must also play a coordinating role that vouchers alone can not

supply.

Warner, Mildred E. 2010. “The Future of Local Government: 21* Century Challenges,”

Public Administration Review, 70(6).
Local governments in the 21° century face challenges regarding service delivery,
finance, the workforce and citizen engagement. While privatization was a major
innovation in the last decades of the 20™ century, lack of costs savings and the
loss of public values in market provision are prompting reversals in privatization,
increases in regulation and new approaches to government enterprise. The 21
century must focus on rebuilding the capacity of local governments to finance
critical infrastructure, attract and retain a skilled labor force and engage citizen
in designing innovative solutions to address public problems. Innovations in
public service delivery will move beyond public private partnerships to models
which more affectively balance accountability, equity and efficiency concerns.

Bel, Germa, Xavier Fageda and Mildred E. Warner 2010. “Is Private Production of Public

Services Cheaper than Public Production? A meta-regression analysis of solid waste and

water services,” Journal of Policy Analysis and Management, 29(3): 553-577.
Privatization of local government services is assumed to deliver cost savings but
empirical evidence for this from around the world is mixed. We conduct a meta-



regression analysis of all econometric studies examining privatization for water
distribution and solid waste collection services and find no systematic support
for lower costs with private production. Differences in study results are
explained by differences in time-period of the analyses, service characteristics,
and policy environment. We do not find a genuine empirical effect of cost
savings resulting from private production. The results suggest that to ensure cost
savings, more attention be given to the cost characteristics of the service, the
transaction costs involved, and the policy environment stimulating competition,
rather than to the debate over public versus private delivery of these services.

Warner, M.E. and Amir Hefetz. 2010. “Service Characteristics and Contracting: The

Importance of Citizen Interest and Competition,” pp 19-27 in The Municipal Year Book

2010. Washington, DC: International City County Management Association.
Theory suggests that the decision to provide a service in house or via contracting
will be determined primarily by service characteristics, e.g. specific physical
infrastructure or technical expertise, and difficulty in contract specification and
monitoring. However a 2007 national survey of US local government managers
shows that citizen interest and the level of competition in the local market may
be more important. Across 66 measured services, the average level of
competition is less than two alternative providers. For rural areas there is only
one alternative provider on average. Thus contracting out often results in
substituting a private monopoly for a public monopoly. This helps explain why
direct public delivery remains the primary service delivery mode.

Warner, Mildred E. 2009. “Regulatory Takings and Free Trade Agreements: Implications

for Planners,” Urban Lawyer, 41(3): 427-443.
International trade agreements bring a new dimension to the ongoing debate
between public regulation and private property rights. Since NAFTA US free
trade agreements have promulgated an expanded view of private property
rights, elevating foreign investors to the level of nation states, challenging
government regulations as unfair barriers to trade, requiring governmental
compensation for partial (regulatory) takings, and substituting private tribunals
for the public courts. Articulated at the global and national scales, these new
definitions have profound implications for planners at the state and local levels.
The implications for planning deserve more serious consideration.

Bel, Germa and Mildred Warner 2009 “Managing Competition in City Services: The Case

of Barcelona,” Journal of Urban Affairs, 31(5): 521-535.
“Clean and safe” strategies are part of urban regeneration in the entrepreneurial
city. These strategies are often characterized by privatization and public-private
partnerships which enhance investment and create a city space more amenable
to tourists and consumers. While such approaches promote increased
investment, and differentiate services by district, they raise challenges of
competition, cost escalation and public participation. Barcelona’s solid waste



management strategy is presented to show the importance of a strong public
coordination role when using competition to promote technological innovation
and improved quality in city service delivery.

Warner, Mildred E. 2009. Local Government Infrastructure and the False Promise of
Privatization. A Century Foundation Report. New York: Century Foundation.
http://www.tcf.org/Publications/mediapolitics/warner.pdf

Public infrastructure is largely managed in America by state and local governments,
which also provide most of the financing. In fact, local government has more fiscal
responsibility in the U.S. than do local governments in any other nation in the developed
world. One popular answer to more effective use of funds has been to bring market
and business principles to such services, and in particular to privatize them. But
Warner, based on her own comprehensive empirical studies, says the experiment in
privatization at the state and local level has not been satisfactory. State and local
governments thus need substantially more federal financial support. She provides
guidelines as to how and when privatization can be valuable and when it will fail.

Warner, M.E. and Amir Hefetz 2009. Cooperative Competition: Alternative Service

Delivery, 2002-2007. in The Municipal Year Book 2009. Washington, DC: International

City County Management Association.
ICMA has been tracking local government use of alterative service delivery
mechanisms since 1982. In prior surveys, for profit contracting was typically one
or two percentage points higher than intergovernmental contracting, but in the
2007 survey this is no longer the case. Learning from their experience with for
profit and mixed contracting, local governments are now using
intergovernmental contracting as the preferred contracting alternative. The 2007
survey shows direct public delivery and mixed public-private delivery have fallen
back to their 1997 levels and for profit privatization and non profit contracting
are flat. What has grown is inter-governmental contracting. However, lack of
sufficient private competition remains a problem, and monitoring service quality
and citizen satisfaction is getting less attention than in 2002. Failure to
adequately monitor contracts typically leads to reductions in future contracting.

Warner, Mildred E. 2009. Civic Government or Market-Based Governance? The Limits of

Privatization for Rural Local Governments," Agriculture and Human Values. 26(1):133-

143.
Thomas Lyson argued that civic markets were possible and could have positive
impacts on rural development. Increasingly local governments are being forced
into market-based governance regimes of privatization, decentralization and free
trade. This article explores the impacts of these trends on rural local
governments in the U.S. These market trends can erode civic foundations, but
recent data show local governments are balancing markets with civic concerns
and giving increased attention to citizen interests in the service delivery process.



Bel, Germa and M.E. Warner 2008, “Does privatization of solid waste and water services

reduce costs? A review of empirical studies,” Resources, Conservation & Recycling,

52:1337-1348.
Cost reduction was the key benefit claimed by privatization. We conduct a
review of all published econometric studies of water and waste production since
1970. Little support is found for a link between privatization and cost savings.
Cost savings are not found in water delivery and are not systematic in waste.
Reviewed studies build from public choice, property rights, transactions costs
and industrial organization theories. We conclude public choice theory is too
focused on competition, which is typically not present in quasi markets. Property
rights theory gives attention to ownership and service quality, but absent
competition, ownership makes little difference on costs borne by municipalities.
Transactions costs argues privatization is best when contracts are complete — a
rare situation in public service markets. We find the industrial organization
approach most useful in explaining results because it directly addresses
incentives, sector structure and regulatory framework. Overall, the empirical
results show the importance of market structure, industrial organization of the
service sector, and government management, oversight and regulation. Because
there is no systematic optimal choice between public and private delivery,
managers should approach the issue in a pragmatic way.

Warner, M.E. 2008. “Reversing Privatization, Rebalancing Government Reform: Markets,

Deliberation and Planning,” Policy and Society, 27(2): 163-174.
The last decades of the 20™ century witnessed a profound experiment to
increase the role of markets in local government service delivery. However, that
experiment has failed to deliver adequately on efficiency, equity or voice criteria.
This has led to reversals. But this reverse privatization process is not a return to
the direct public monopoly delivery model of old. Instead it heralds the
emergence of a new balanced position which combines use of markets,
deliberation and planning to reach decisions which may be both efficient and
more socially optimal.

Warner, Mildred E. and Germa Bel 2008. “Competition or Monopoly? Comparing US and
Spanish Privatization,” Public Administration: An International Quarterly, 86(3): 723-736.

Differences in national traditions of public intervention, institutional
arrangements, and public service markets make local public services an area of
great diversity. Our objective in this paper is to undertake a comparative study of
how local governments arrange for delivery of water and waste services in the
U.S. and Spain. We find that levels of privatization are higher in Spain than in the
U.S. We review organizational reform in the two contexts and compare service
delivery data using national surveys from each country. We conclude that lower
and less stable privatization in the U.S. stems in part from adherence to public
choice emphasis on the benefits of market competition over public monopoly.



By contrast, the Spanish municipalities reflect more of an industrial organization
approach, and create hybrid public/private firms which benefit from both market
engagement and economies of scale available under monopoly production.

Hipp, Magdalena and Mildred Warner 2008. “Market Forces for the Unemployed?
Training Vouchers in Germany and the U.S.” Social Policy and Administration, 42 (1): 77-
101.

Vouchers are meant to increase competition and consumer choice in public
service markets. Using the example of training vouchers for the unemployed in
the U.S. and Germany, we show, however, that deficits, both on the demand and
the supply side of the market, create problems with preference alignment and
market formation. Information asymmetries undermine choice by the
unemployed and reduce government control over the training system. Ironically,
restrictions meant to compensate for these information deficits further inhibit
competitive market formation. Evaluation data on training vouchers from both
countries show that voucher systems do not increase choice, but weaken the
partnerships public employment agencies previously had with training providers,
and may lead to a shortage of high quality and specialized training as well as
creaming in the selection of training participants. Theoretical justification for
vouchers is based on the notion of choice and consumer sovereignty. Using this
framework to analyze the changed relationship between government, private
training providers, and jobseekers we challenge the efficacy of vouchers as a
delivery mechanism in complex public service markets such as job training.

Warner, Mildred E. and Amir Hefetz 2008. “Managing Markets for Public Service: The

Role of Mixed Public/Private Delivery of City Services,” Public Administration

Review,68(1):150-161.
The privatization experience of U.S. municipalities shows declining use of
complete contracts and a dramatic rise in mixed public/private delivery (joint
contracting) of city services. Our analysis shows city managers have recognized
the need to move beyond a simple dichotomy between market delivery and
public planning to an approach that balances concerns with efficiency, market
management and citizen satisfaction. New public management stresses the
importance of competition and efficiency, transaction costs economics
emphasizes the challenges of contract management, and new public service
gives primary concern to citizen engagement; but city managers see the need to
balance all three. We use probit and generalized estimation models to analyze
International City County Management Association (ICMA) data for 1992, 1997
and 2002, and show the evolution of a middle position where city managers
integrate markets with public delivery and give greater attention to citizen
satisfaction in the service delivery process.



Gerbasi, Jennifer and M.E. Warner 2007. “Privatization, Public Goods and the Ironic

Challenge of Free Trade Agreements,” Administration and Society, 39(2):127-149.
Use of quasi-markets for provision of public goods requires clear property rights,
a predictable adjudication process and low transaction costs. These may be
undermined by new restrictions on government action found in the new
generation of free trade agreements. These trade agreements privilege foreign
over domestic investors, replace public courts with private arbitration, supplant
traditional standards for legislation by requirements to be “least trade
restrictive,” and forward a new definition of “takings” that requires
governmental compensation for lost potential profits from regulatory action.
These features undermine the governance structure necessary to reduce
transaction costs of delivering complex public services.

Hefetz, Amir and Mildred E. Warner. 2007. “Beyond the Market vs. Planning Dichotomy:

Understanding Privatisation and its Reverse in US Cities,” Local Government Studies,

33(4): 555-572.
City service delivery requires planners and city managers to move beyond the
public-private dichotomy and explore the benefits of interaction between
markets and planning. Using International City County Management survey data
on U.S. local governments from 1992, 1997 and 2002, we find a shift where
reverse contracting (reinternalisation) now exceeds the level of new contracting
out (privatisation). We model how a theoretical shift from New Public
Management to New Public Service in public administration mirrors a behavioral
shift among city managers. Results confirm the need to balance economic
concerns with political engagement of citizens and lend empirical support to a
theory of Social Choice that links Communicative Planning with market
management.

Warner, Mildred E. 2006. “Inter-municipal Cooperation in the U.S.: A Regional

Governance Solution?” Urban Public Economics Review/Revista de Economia Publica

Urbana, 7: 132-151.
U.S. local governments are characterized by political fragmentation. This creates
problems of coordination and efficiency at both the metropolitan and rural
scales. While political consolidation is rare, voluntary cooperation between
municipalities is quite common. This paper explores whether a system of
voluntary cooperation can achieve efficiency and equity objectives without
losing local voice and identity. Using data from the International City/County
Management Association survey of more than 1200 municipalities over the
1992-2002 decade, probit models of inter-governmental contracting are
constructed. Findings show the efficiency benefits of cooperation have eroded
over time due in part to the lack of adequate public monitoring. Results on
equity are indeterminate. While citizen voice was in support of cooperation at
the beginning of the decade, this is no longer true at the end of the decade.



Results suggest the need for a more democratic form of inter-municipal
cooperation to ensure accountability, responsiveness and efficiency.

Bellettini, Orazio J., Paul Carrillo, Wladymir Brborich, Mildred Warner, Laura Timme,
Elizabeth Coombs. August 2006. “Stay Public or Go Private: A Comparative Analysis of
Water Services Between Quito and Guayaquil,” Grupo FARO — Fundacion para el Avance
de las Reformas y las Oportunidades, for Inter-American Development Bank.
Many Latin American countries face similar water problems: deteriorating
systems and networks, lack of access to water and sewage for many of the
populations’” poorest and governments without the resources or expertise to
invest in change. Unfortunately, there is little consensus on how to improve.
Many countries, including Ecuador, have embarked on various forms of
privatization to increase investment in infrastructure and improve service
provision and water quality. In light of contradictory evidence on effects of
privatization, we look at water providers in two cities in Ecuador, Guayaquil
which privatized and Quito which implemented reforms but maintained public
delivery. In this study, we measure several indicators of water coverage, quality,
and prices in both cities, both before and after privatization of water services in
Guayaquil. We then compare changes in these indicators (before and after
privatization) between the two cities to establish an association between
differences and the privatization of water services. Our data allow us to control
for income and, thus, evaluate how these indicators have changed, particularly,
among the poor.

Warner, Mildred. E. 2006. “Market-Based Governance and the Challenge for Rural

Governments: U.S. Trends” Social Policy and Administration: An International Journal of

Policy and Research 40(6):612-631.
Privatization and decentralization represent market-based approaches to
government. Designed to increase efficiency and responsiveness of government,
these approaches also limit the potential for redistribution. A key question is how
will rural governments compete in such a market based system? Will they be
favored, as their reliance on market provision for public goods is higher due to the
smaller number of services provided by government? Or will they be less able to
compete due to the costs of sparsity which may make them less attractive to
market suppliers? Data from the United States covering the period 1992-2002,
show that rural areas are not favored by either of these trends — privatization or
decentralization. Managerial weakness does not explain the shortfall. Rural areas
are not as attractive to market suppliers and thus are disadvantaged under market
based service delivery approaches. Although national policy continues to advance
a privatization agenda, policymakers should be concerned about the uneven
impacts of such market based approaches.



Warner, M.E. and James E. Pratt, 2005. “Spatial Diversity in Local Government Revenue
Effort Under Decentralization: A Neural Network Approach,” Environment and Planning
C: Government and Policy, 23(5):657-677.
Decentralization reflects a global trend to increase the responsiveness of state and
local governments to economic forces, but it raises the challenge of how to secure
redistributive goals. Theoretically, as the equalizing impact of federal aid declines
under devolution, we expect sub-national state level government policy to
become more important and geographic diversity in local governments’ efforts to
raise revenue to increase. This paper explores the impact of state fiscal
centralization and inter-governmental aid on local revenue effort using Census of
Governments data for county areas from 1987 for the Mid-Atlantic and East North
Central region of the United States with particular attention to rural counties.
The 1987 period is chosen because it is the first year that state policy trends
diverge from federal decentralization trends and both state aid and state
centralization increased while federal aid to localities continued to decline. Using
a neural network approach, we explore the spatially differentiated impact of state
policy and find complementary responses in effort among some localities and
substitution responses among others. Classification tree analysis of this diversity
shows that decentralization and the competitive government it promotes are
likely to exacerbate inequality among local governments under decentralization.
Warner, M.E. and Jennifer Gerbasi. 2004. “Rescaling and Reforming the State under
NAFTA: Implications for Subnational Authority,” International Journal of Urban and
Regional Research. 28(4):853-73.
The new free trade agreements are rescaling governance in ways that have critical
implications for subnational governments. The nation state is not simply being
hollowed out, rather a new governance nexus is forming — of nation states,
multinational corporations and international agreements - which explicitly
excludes subnational and local government voice. This paper describes the new
governance features of the North American Free Trade Agreement (NAFTA) and
illustrates how they work out at the national, subnational and local scales using
cases from the United States and Mexico. NAFTA provides the template for other
free trade agreements including the Free Trade Area of the Americas (FTAA) and a
growing number of bilateral agreements. We show how NAFTA’s governance
structure is undermining subnational and local government authority in legislative
and judicial arenas. Designed to advance privatization of public services, these
agreements undermine the very ability of local governments to use markets for
public goods by defining traditional state and local governance mechanisms as
‘non-tariff barriers to trade.” Contradictions between private profit and public
interest appear at the subnational level but their resolution is engaged at the
global level between private investors and the nation state. Recognition of this
rescaling requires attention to the reforming state and its implications for
subnational authority and democratic representation and voice.

10



Hefetz, Amir and M. Warner, 2004. “Privatization and Its Reverse: Explaining the

Dynamics of the Government Contracting Process” Journal of Public Administration,

Research and Theory, 14(2):171-190.
Empirical evidence shows local government contracting is a dynamic process that
includes movements from public delivery to markets, and from market contracts
back to in-house delivery. This “reverse contracting” reflects the complexity of
public service provision in a world where market alternatives are used along with
public delivery. We develop a methodology to link responses to national surveys
and create a longitudinal data set that captures the dynamics of the contracting
process. We present a framework that incorporates principal agent problems,
government management, monitoring and citizen concerns, and market structure.
Our statistical analysis finds government management, monitoring and principal
agent problems to be most important in explaining both new contracting out and
contracting back-in. Professional managers recognize the importance of
monitoring and the need for public engagement in the service delivery process.
The results support the new public service that argues public managers do more
than steer a market process, they balance technical and political concerns to
secure public value.

Warner, M.E. and Amir Hefetz 2004. “Pragmatism over Politics: Alternative Service

Delivery in Local Government, 1992-2002,” chapter in The Municipal Year Book 2004.

Washington, DC: International City County Management Association.
In response to increased interest in privatization, ICMA has been tracking local
governments’ use of alternative service delivery approaches since 1982. What is
interesting about the trends is how little they have changed over these years.
Almost all governments responding to the ICMA surveys use at least one form of
alternative service delivery. However, despite strong political support for
privatization and a reduction in opposition, direct public delivery is still the most
common form of service delivery. For profit privatization and inter-governmental
contracting are the most common alternatives and their usage has ranged from
15-20 percent of services over the period with a slight drop from 1997 to 2002.
Use of non-profit contracting has been stable at less than half the rate of for profit
privatization. What has risen most dramatically over the 1992-2002 time period is
the use of mixed public/private provision. These data suggest local governments
are mature and experienced in their use of alternative service delivery. The 2002
survey results show lack of competitive markets and problems with contractor
performance as explanations for the relative flatness of the trends.
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Jennifer Gerbasi, and Mildred Warner. 2004, “Is There a Democratic Deficit in the Free
Trade Agreements? What Local Governments Should Know,” Public Management 86:2
(16-21). Available at
http://government.cce.cornell.edu/doc/pdf/PublicManagement.pdf

In the past, trade treaties have focused on customs regulations and tariffs that are in
the purview of the federal government. The new trade agreements, however, reach
into nearly every aspect of government. Free trade goals focus on removing
perceived barriers to the flow of money, services, and goods. Specifically, the new
generation of free trade agreements presents these challenges to state and local
governmental authority: 1) Superior rights are granted to foreign investors, 2)
Private international tribunals replace public courts, 3) Many public services may be
subject to free trade provisions, 4) Free trade goals conflict with government
charters, 5) Free trade agreements cause a democratic deficit.

Warner, M.E., 2003. “Competition, Cooperation and Local Governance,” chapter 19 pp
252-262 in Challenges for Rural America in the Twenty First Century, edited by David
Brown and Louis Swanson, University Park, PA: Penn State University Press.

Privatization, decentralization and civic participation are common themes
characterizing the changing structure and organization of local governments.
Privatization and decentralization are based on the positive power of
competition to ensure governmental efficiency and responsiveness to citizen
voice. These trends represent important innovations but they also bring new
challenges. Successful decentralization requires administrative and financial
capacity and effective citizen participation, but many rural governments lack an
adequate revenue base or sufficient professional management capacity. Rural
residents have relied more on private markets than government for many
services; however, rural areas have also suffered from under development due
in part to uneven markets. As we move into the 21 century, government
innovation based on competition may give way to innovations based on
cooperation. Cooperation between levels of government and with private sector
and civil society actors may offer greater potential for efficiency and equity than
competitive markets. However, cooperation will also bring challenges. The
governance of cooperative networks will require new mechanisms for
accountability and voice. Ensuring equity and participation in these new
governance structures will be especially important for rural communities.

Warner, M.E. and A. Hefetz. 2003. “Rural-Urban Differences in Privatization: Limits to
the Competitive State,” Environment and Planning C: Government and Policy 21(5): 703-

718.

Despite two decades of experience with privatization, U.S. local government use
of contracting in public service delivery remains relatively flat. Market approaches
to public goods provision emphasize the competitive state, and attribute limited
privatization to bureaucratic resistance. Rural development theory emphasizes the
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uneven impact of market solutions in rural communities. Using national data on
U.S. local government service delivery from 1992 and 1997, we analyze
differences in local government service delivery patterns by metropolitan status.
Discriminant analysis shows that structural features of markets are more
important than managerial capacity of government leaders in explaining lower
rates of privatization among rural governments. These structural constraints limit
the applicability of competitive approaches to local government service delivery.
Our results suggest cooperation, as an alternative to privatization at the local level
and as a source of redistributive aid at the state level, may provide a more
equitable alternative for disadvantaged rural communities.

Warner, M.E. with Mike Ballard and Amir Hefetz 2003. “Contracting Back In — When

Privatization Fails,” chapter 4 pp 30-36 in The Municipal Year Book 2003. Washington,

DC: International City County Management Association.
Between 1992 and 1997, the most common forms of alternative service delivery
(privatization to for profits and non profits and inter-municipal cooperation)
increased only slightly. Service delivery by public employees remained dominant.
The stability in these trends belies a more dynamic process of contracting out and
back in which reflects the key market structuring role played by local
governments. During this period, 96% of responding governments newly
contracted out at least one service and 88% brought at least one contracted-out
service back in house. The reasons for contracting back in include lack of a
competitive market of alternative suppliers, difficulties with contract specification,
and the high costs of monitoring.

Warner, M.E. and A. Hefetz. 2002. “The Uneven Distribution of Market Solutions for

Public Goods,” Journal of Urban Affairs, 24(4): 445-459.
Using national data on local government service delivery from 1992 and 1997, this
article assesses the distribution of privatization and inter-municipal cooperation
across localities in the metropolitan region and finds them most common among
suburbs. Coasian economics argues market solutions may offer an alternative to
regional government in the fragmented metropolitan area. However, our
discriminant analysis shows the use of market solutions is highest in suburban
communities that also exhibit high income and low poverty. Thus, market
solutions appear to reflect the inequality among municipalities in the
metropolitan region. Some system of regional market governance is still needed
to internalize the costs arising from regional inequality in public service delivery.

Warner, M.E. and A. Hefetz. 2002 “Applying Market Solutions to Public Services: An
Assessment of Efficiency, Equity and Voice,” Urban Affairs Review, 38(1):70-89.
Political fragmentation in metropolitan regions makes equitable and efficient
delivery of public services difficult. Regionalism, although promoted as more
equitable and rational, has found limited political support. Public choice theory
argues, against regionalism, that political fragmentation can promote competition
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and efficiency by creating markets for public services. We assess the efficacy of
market solutions for metropolitan public service provision by comparing
privatization with inter-municipal cooperation and evaluating each on efficiency,
equity and democracy grounds. Using probit regression analysis of a national
survey of local government service delivery from 1992 and 1997, we find both
alternatives promote efficiency, but equity and voice are more associated with
inter-municipal cooperation than privatization.

Ballard, Michael J. and M.E. Warner 2000. “Taking the High Road: Local Government
Restructuring and the Quest for Quality.” Pp 6/1 - 6/53 in Power Tools for Fighting
Privatization, American Federation of State, County and Municipal Employees:
Washington DC. Available at http://www.cce.cornell.edu/restructuring/
All local governments face challenges to improve service delivery. This report
outlines two alternative strategies—the "high road” which uses new management
innovations to increase internal productivity, and the “low road” which focuses on
downsizing and contracting out. This study provides a longitudinal look at
contracting and presents detailed case studies of municipalities, which have
brought back in house previously privatized services. These case studies provide
empirical evidence on the problems associated with contracting and the potential
for internal restructuring as an alternative.

Warner, M.E. 2001. “State Policy Under Devolution: Redistribution and Centralization,”

National Tax Journal Vol LIV(3):541-556.
Political theory argues redistributive spending is best made at higher levels of
government, but under devolution, state policy becomes the most significant
arena for redistributive activity. Using Census of Government data for 1992, this
paper compares Federal and State aid to county areas and considers the role of
state centralization of fiscal responsibility on local revenue raising efforts. Both
the magnitude and redistributive nature of state aid are greater than federal aid.
However, because state centralization has a large impact on reducing local fiscal
stress, differences in state policy choices create a very uneven landscape of local
tax effort.

Warner, M.E. and Robert Hebdon. 2001 “Local Government Restructuring: Privatization

and Its Alternatives,” Journal of Policy Analysis and Management 20(2):315-336
Local government restructuring should no longer be viewed as a simple dichotomy
between private and public provision. A 1997 survey of chief elected township and
county officials in New York shows local governments use both private and public
sector mechanisms to structure the market, create competition and attain
economies of scale. In addition to privatization and inter-municipal cooperation,
two alternative forms of service delivery not previously researched, reverse
privatization and governmental entrepreneurship, are analyzed. Logistic
regression on the 201 responding governments differentiates the decision to
restructure from the level and complexity of restructuring. Results confirm that
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local governments are guided primarily by pragmatic concerns with information,
monitoring and service quality. Political factors are not significant in the
restructuring process and unionization is only significant in cases of simple
restructuring (privatization or cooperation used alone). Fiscal stress is not a
primary motivator, but debt limits do encourage more complex forms of
restructuring. Restructuring service delivery requires capacity to take risks and is
more common among experienced local officials in larger, higher income
communities. Restructuring should be viewed as a complex, pragmatic process
where governments combine public and private provision with an active role as
service provider and market player.

Warner, M.E. and Amir Hefetz, 2001. “Privatization and the Market Role of

Government,” Briefing Paper, Economic Policy Institute, Washington, DC. Available at

epinet.org.
Using longitudinal data from 1982 to 1997, we show that the local decision to
provide public services is complex and dynamic. Local governments use a range
of service restructuring alternatives including privatization, mixed public/private
provision and cooperation between governments. Service delivery is a dynamic
process reflecting changing citizen demand for services and new privatization.
The data also show significant instability in contracts, including contracting in -
the reverting back to public provision of previously privatized services. This
“reverse privatization” may reflect problems with the contracting process itself,
limited efficiency gains, erosion in service quality or concern over the loss of
broader community values associated with public service delivery. Privatization
does not imply a retreat of government but rather a more active engagement
with the market. Whether as regulator, contractor or direct service provider,
local governments manage markets to create competition and ensure service
quality and stability. This pragmatic market structuring role is critical to ensure
that both efficiency and the broader public benefits of service delivery are
achieved.

Warner, M.E. 2000. “Structuring the Market for Service Delivery: A New Role for Local
Government.” pp 85-104 in Local Government Innovation: Issues and Trends in
Privatization and Managed Competition, Robin Johnson and Norman Walzer eds.
Westport, CT: Quorum Books.
Case study analysis of reverse privatization among New York State towns and
counties shows how governments engage the market to ensure competition,
control and attention to community values. The nature and relative importance of
three alternatives to privatization — inter-municipal cooperation, reverse
privatization and governmental entrepreneurship are described.

For more information contact:
Mildred E. Warner
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Regionalism

The modern metropolitan area typically contains multiple political jurisdictions. Public choice theorists
argue political fragmentation will enhance choice and efficiency in local government service provision.
However, the political fragmentation of the metropolitan area makes it difficult to address economic
development, service provision or democratic voice at the regional level. Consolidationists argue that
regional government is the solution. However, support for regionalism is weak. Alternatives such as
inter-municipal cooperation or functional consolidation (specific to a service) have been much more
popular. These solutions also raise problems of equity and democratic representation and the ability to
address the need for broader multi-functional coordination.

This page outlines the theoretical issues underlying political fragmentation and regionalism. It also highlights
some policy solutions and alternatives to regionalism such as inter-municipal cooperation and discusses some
of the legal and accountability concerns raised by these approaches.

Theory: The Benefits of Political Fragmentation

Regionalism and its Challenges
an overview of the regionalism debate.

Regional Policy Innovations

Alternatives to Regionalism: Intermunicipal Cooperation and Functional Consolidation
Intermunicipal Cooperation and Functional Consolidation are some alternatives to the political fragmentation associated with
regionalism.

Accountability Issues
concerns about how intergovernmental arrangements can ensure accountability and equity.

Legal Concerns
the legal process and considerations behind decisions to implement intermunicipal cooperation.

Experiences in New York State
examinations of the potential benefits of regional cooperation and its applicability in New York State.

Theory: The Benefits of Political Fragmentation

Tiebout, Charles 1956. "A Pure Theory of Local Expenditures,”™ Journal of Political Economy 64:416-424. In
this classic public choice theory article Charles Tiebout puts forth a model for determining the optimum
expenditure level for public goods. He argues there is a market of local governments where mobile 'consumer
citizens' "shop around" for the communities that best fit their preferences. The competition among
communities forces them to provide public goods at the most efficient level.

Boyne, George A. 1996. "Competition and Local Government: A Public Choice Perspective.” Urban Studies 33
(4-5): 703-721. Boyne discusses the different types of competition in local government, and the structure
and implications of each one.

Regionalism and its Challenges an overview of the regionalism debate.


http://www.cornell.edu/
http://www.cornell.edu/search/

Briffault, Richard 2000. "Localism and Regionalism." Buffalo Law Review 48(1):1-30. Widespread resistance
to regionalism is not due to disagreement with the notion of the region as a socio-economic and ecological
entity, but rather to political reasons, especially the power of localism to ensure democratic voice.

Frug, Gerald. 2000. "Against Centralization,” Buffalo Law Review. Vol. 48, No. 1, pp. 31-38 Frug argues
against the widespread assertion that centralization and government consolidation is the only solution to
solving metropolitan problems. He believes that decentralization can work as long as there is a constant
dialogue across jurisdictions regarding the urban problems that affect everyone in a metropolitan area.

Lowery, David 2000. "A Transactions Costs Model of Metropolitan Governance: Allocation versus Redistribution
in Urban America,"” Journal of Public Administration Research and Theory 10(1)(January):49-78. Lowery
offers a critique of the public choice approach to local governance and a synthesis of the case for
metropolitan consolidation. First, the nature of individual decision making implicit within the case for
consolidation is examined. Second, its propositions on boundaries are discussed. And third, consolidationist
assumptions about institutions and individual choice are evaluated in light of the public choice case for
jurisdictional fragmentation.

Bollens, Scott 1997. "Concentrated Poverty and Metropolitan Equity Strategies." Stanford Law and Policy
Review 8(2):11-23. Although regionalism is a way to combat urban inequality, Bollens criticizes current
models of regionalism, citing the difference between “things regionalism” and “people regionalism.” Things
regionalism is based on systems (transportation, water, etc) and may exacerbate inequality, while people
regionalism is focused on community development in place. Bollens offers ten Metropolitan Equity Strategies
aimed at alleviating inner city poverty and metropolitan segregation by way of people regionalism.

MacLeod, G., 2001. "New Regionalism Reconsidered: Globalization and the Remaking of Political Economic
Space." International Journal of Urban and Regional Research 25.4 (December): 804-829(26). This article
gives an assessment of “New Regionalist” research. The goal is to analyze why some regions have grown so
effectively and why one scheme for growth may not work for every region. The author delineates his ideas for
the future of regionalism, as related to globalization.

Brenner, Neil (1999)."Globalisation as Reterritorialisation: The Re-scaling of Urban Governance in the
European Union," Urban Studies 369(3):431-451. Globalization results in reterritorialization: to adapt to
global competition, states are reorganizing themselves to give their major urban areas new capacity. It is the
implications of this reterritorialization, stemming from the contemporary capitalist expansion, that Brenner
argues we must properly conceptualize and study as part of the emerging literature on globalization.

Jessop, Bob 1997. "The Entrepreneurial City: Re-imaging localities, redesigning economic governance or
restructuring capital,” pp 28-41 in Transforming Cities: Contested Governance and New Spatial Divisions ed.
by Nick Jewson and Susanne MacGregor. Routledge: London. Jessop contextualizes the idea of the
entrepreneurial city. He claims that the forces of globalization, including the decreasing sovereignty of the
national state, make it necessary for cities to adopt new methods of production and governance in order to
become the drivers of the global economy.

Regional Policy Innovations

Orfield, Myron.1997. "Metropolitics: Coalitions for Regional Reforms," Brookings Review. 15(1):6-
9.http://www.brookings.edu/press/review/winter97/morfield.htm Orfield discusses the processes of sprawl
and socio-economic polarization, and then offers regionally-implemented methods for attacking the resulting
concentration of poverty.

Also available: Orfield Myron, 1997. Metropolitics. Washington, D.C.: Brookings Institution. This popular
book discusses how using maps, the Minneapolis-St. Paul region was able to see the need for metropolitan
government.

Rusk, David. 1993. Cities without Suburbs. Washington D.C.: Woodrow Wilson Center Press. David Rusk,
former Albuquerque mayor and New Mexico state legislator points out that elastic cities, that capture their


http://www.brookings.edu/press/review/winter97/morfield.htm

suburbs, have lower social problems and better fiscal status. He presents three options for the creation of
metro governments: empowering urban counties, consolidating cities and counties, and combining counties
into regional governments.

Rusk, David, 1999. Journeving Through Urban America. Brookings Institution Press, Washington D.C. Chapter
1: Inside Game, Outside Game Through the use of US Census Data, David Rusk classifies cities as “elastic”
or “inelastic.” Elastic cities are able to absorb population growth within the central municipality, therefore
achieving diversity and economic development, while inelastic cities lose population growth to the suburbs,
causing the loss of their white middle class and decline of their tax base. Rusk compares the “inside game” of
fighting decline within a city to the most-important “outside game” of employing regional strategies such as
city-county consolidation.

THE RUSK REPORT, Thu., Nov. 20, 1997, Twin Cities Tax Base Sharing. David Rusk describes the tax base
sharing plan, in place since 1971, among the municipalities of the Minneapolis-Saint Paul metropolitan region.

Alternatives to Regionalism: Intermunicipal Cooperation and Functional Consolidation Intermunicipal
Cooperation and Functional Consolidation are some alternatives to the political fragmentation associated with
regionalism.

Intermunicipal cooperation may be defined as an arrangement between two or more governments for
accomplishing common goals, providing a service, or solving a mutual problem. It is one of the most useful
strategies for achieving efficient and effective service delivery. Nationally, it is a more popular form of service
restructuring than privatization. This page highlights the relevant literature on several aspects of
intermunicipal cooperation, with links to more in-depth summaries.

Functional consolidation involves cooperation across jurisdictions for a common service. Transportation
authorities or water and sewer districts are common examples. The challenge of functional consolidation
however is the inability to address issues that cross functional boundaries.

Foster, Kathryn 1996. "Specialization in Government: The Uneven Use of Special Districts in Metropolitan
Areas." Urban Affairs Review 31(3): 283-313. Foster assesses four alternative theoretical perspectives on the
uneven use of special districts in local government service delivery. The number of special districts has
increased remarkably in the past several decades, and this article is an attempt at explaining the motivations
behind district use.

Warner, M.E. and A. Hefetz. 2002. "The Uneven Distribution of Market Solutions for Public Goods," Journal of
Urban Affairs, 24(4): 445-459. Using national data on local government service delivery from 1992 and
1997, this article assesses the distribution of privatization and inter-municipal cooperation across localities in
the metropolitan region and finds them most common among suburbs that also exhibit high income and low
poverty. Thus, market solutions appear to reflect the inequality among municipalities in the metropolitan
region.

Warner, M.E. and A. Hefetz. 2002 "Applying Market Solutions to Public Services: An Assessment of
Efficiency, Equity and Voice," Urban Affairs Review, 38(1):70-89. This article assesses the efficacy of market
solutions for metropolitan public service provision by comparing privatization with inter-municipal cooperation
and evaluating each on efficiency, equity and democracy grounds.

Parks, Roger, and Ronald Oakerson. 1993. "Comparative Metropolitan Organization: Service Production and
Governance Structures in St. Louis, MO, and Allegheny County, PA." Publius 23: 19-39. In this article, the
authors identify and measure key structural characteristics of "fragmented™ metro areas, employing a
comparative study of two metropolitan city-counties: St. Louis City and County, MO, and Allegheny County
(Pittsburgh), PA. They introduce a conceptual tool for measurement of production structure (horizontal versus
vertical nature of service, and integration versus differentiation of governments).
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Cigler, Beverly A. 1994. "Pre-Conditions for Multicommunity Collaboration.” Pp. 39-58 in Toward an
Understanding of Multicommunity Collaboration. AGES Staff Report 9403. Washington, DC: USDA, ERS. Cigler
argues that intergovernmental collaboration can build the capacity of rural local governments, which often
lack the necessary resources and expertise to adequately provide government services and conduct policy
decision-making activities. However, "truly collaborative ventures" are system changing, and thus potentially
threatening to existing government entities. She describes the conditions are necessary to get positive results
from collaboration.

Oakerson, Ronald. 1987. "Local Public Economies: Provision, Production and Governance." Intergovernmental
Perspectivel3:3/4, pp. 20-25. The author distinguishes provision from production. "Provision” refers to
collective choices that determine goals, standards, and arrangement for service, whereas "production” means
the more technical process of transforming inputs into outputs. Oakerson demonstrates the options linking
provision with production: self-production, coordinated production, joint production, intergovernmental
contracting, private contracting, franchising, and vouchering. Among these options, intergovernmental
contracting and private contracting are the most widely practiced in the United States.

Jansen, Annica. 1994. "Multi-Community Collaboration and Linkages: A Framework for Analysis." pp. 59-76 in
Toward an Understanding of Multicommunity Collaboration. AGES Staff Report 9403. Washington, DC: USDA,
ERS. Jansen defines four types of intergovernmental relationships by means of local capacity (having the
institutions necessary to deal with information) and centrality (having organizational linkages with the political
and economical center of decision making). The author argues that when both centrality and local capacity
are higher or both are absent, the relationship is stable. When there is a disparity between levels of
centrality and local capacity, however, a region will seek to equalize the force.

Lyons, W.E. and D. Lowery. 1989. “Governmental Fragmentation Versus Consolidation:
Five Public Choice Myths about How to Create Informed, Involved and Happy Citizens,”
Public Administration Review 49(6):533-43.

Advisory Commission on Intergovernmental Relations (ACIR). 1974. "Local Government Reorganizational
Issues." The Challenge of Local Government Reorganization. Washington, DC: U.S. Government Printing
Office. Theorists have developed various models for government service assignment, which include criteria
such as polycentricity/decentralization, federation/consolidation. These models all have supporters who claim
their various merits based on the criteria of efficiency, equity, public satisfaction with service, and so on.
Empirical findings show that no model appears to be completely effective or without deficiencies.

Accountability Issues concerns about how intergovernmental arrangements can ensure accountability and
equity.

Perlman, Ellen. 1993. "Secretive Governing: Authorities proliferate; So Does Possible Misconduct.” City and
State. March 1, pp. 9-11. This article notes that the number of special intergovernmental districts increased
by 12% between 1987 and 1992. The author cites several reasons why legislative bodies choose to create
special districts: 1) they are a way of skirting state constitutional limits on taxation, spending, and borrowing.
2) they enable state and local governments to appear to be cutting their budgets while continuing to ensure
service provision 3) they are a tools for intergovernmental collaboration cutting across political boundaries to
meet regional needs. However, due to the lack of direct public accountability, there is a high possibility of
abuse such as nepotism, overpricing, and mismanagement.

Advisory Commission on Intergovernmental Relations (ACIR). 1974. "Alternative Government Structures.”
Government Functions and Processes: Local and Areawide. Washington, DC: U.S. Government Printing Office.
After evaluating many types of intergovernmental cooperation in terms of authority, efficiency, equity, and
accountability, this article suggests that comprehensive reforms to existing local governments--federation,
city-county consolidation, and urban county--provide an effective strategy in the area of accountability, equity
and authority. Patchwork strategies--intergovernmental service agreements, functional transfers, and
multipurpose areawide districts--are less effective in the area of equity and accountability.



Legal Concerns the legal process and considerations behind decisions to implement intermunicipal
cooperation.

Carpinello, George F., and Patricia E. Salkin. 1990. "Legal Processes for Facilitating Consolidation and
Cooperation Among Local Government: Models from Other States." Albany, NY: Nelson A. Rockefeller Institute
of Government. This article introduces the legal structure and processing to facilitate cooperation,
consolidation among local government entities in U.S. and a few foreign countries. The authors suggest that in
order to enforce the changes more efficiently and effectively, some special preparations must be required
such as giving voters a periodic opportunity to express their desire to study options.

Coon, James A. n.d. "Intergovernmental Cooperation.” Local Government Technical Series. Albany, NY:
Department of State. This article discusses possible reasons for considering formal intergovernmental
cooperation and presents practical and legal considerations. The author points out that the desirability of
cooperative efforts among governments depends on economies of scale, convenience of performing the task,
distribution of natural resources, surplus physical facilities, and the need for duplication of services. In
addition, the author addresses legal information needed for two types of formal cooperative agreements:
service agreements and joint agreements.

Briffault, Richard. "The Law of Local Government Restructuring and Cooperation in New York."

In New York State, local governments have the power to cooperatively provide any facility or service they
provide individually. However, actual annexation or consolidation of units of government is more difficult. The
New York State legislature is limited by the Home Rule Amendment, which prevents the state legislature from
make laws for annexation without the consent of voters of the affected local governments. This article
discusses under what conditions the New York State legislature is limited by the Home Rule Amendment.

Experiences in New York State examinations of the potential benefits of regional cooperation and its
applicability in New York State.

Warner, M.E. and Robert Hebdon. 2001 "Local Government Restructuring: Privatization and Its Alternatives,"
Journal of Policy Analysis and Management 20(2):315-336. This article explores the complexity of
government restructuring, pointing out that restructuring should not be viewed as a simple dichotomy
between public and private service provision.

Benjamin, Gerald and Richard Nathan. 2001. Regionalism and Realism: A Study of Governments in the New
York Metropolitan Area. Washington, DC: Brookings Inst. Press.

New York State Office of the State Comptroller. 1994. "Local Government Cooperative Service Provision."
Albany, NY. (http://www.osc.state.ny.us/localgov/muni/publicat.htm) In this study of intermunicipal
cooperation, the Office of the New York State Comptroller has provided a wealth of information, ranging from
guiding legal principles to general agreement guidelines, that could facilitate a practical solution for
governments seeking to improve the delivery of their services. This paper provides several pieces of advice
on how best to determine whether a particular activity is suitable for intermunicipal cooperation. For example,
a cost negotiation and comparison is suggested to determine whether intermunicipal cooperation could
improve an activity's efficiency and effectiveness.

Liebschutz, Sarah F. 1990. "The New York Experience with Cooperation, Coordinating Structures, and
Consolidation: Selected Case Studies." This article presents six case studies of intergovernmental cooperation
in New York State. The examples of successful intergovernmental cooperation have the common element of
emphasizing a participatory process and cooperative problem solving rather than immediately solving a
concrete problem.

Benjamin, Gerald. 1990. "The Evolution of New York State's Local Government System." Albany, NY: Nelson
A. Rockefeller Institute of Government. This paper explains the evolutionary development of four types of
local governments in New York State: counties, towns, cities and villages. The author points out that these
four types of local governments have converged in their structure and powers since the Civil War, thereby
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increasing their similarities than their differences.

Short, John. 1990. The Contract Cookbook for Purchase of Government Service, 2nd ed. Council of State
Governments and the National Association of State Purchasing Officials.

The author argues that contracting and purchasing is most successful when it is administered by a purchasing
manager housed in a central purchasing office within a jurisdiction, as opposed to charging department heads
and managers with the responsibility on an ad hoc basis. Short believes that the role of the purchasing
manager is central to the success of contracting services, so there is a crucial need for purchasing managers
to examine established process of purchasing and contracting and to see where there is opportunity for
improvement and innovation.

The Council of State Governments, State and Local Government Purchasing, Chapter 14, "Cooperative
Purchasing: Local, State and Federal Government."

This chapter covers the essential policies and necessary practices to form successful cooperative purchasing
agreements among local and state governments. Cooperative purchasing is defined as arrangements by which
two or more entities buy under the same contract or agreement. This article provides information and advice
on the process of cooperative purchasing.

State Commission on the Capital Region. May 1996. "Growing Together Within the Capital Region," Draft
Report. Albany, N.Y.: Nelson A. Rockefeller Institute of Government. This report outlines ways local
governments can work together to solve common problems by sharing information and identifying areas
where cooperation would be beneficial. The authors view intermunicipal cooperation as the key to improving
efficiency.

Desfosses, Helen. 1994. "Regionalization-Who Needs It?" Regional Report 1, no. 1. Key Bank Center for
Regional Studies (March). In the Capital Region people are discovering they need regional solutions to
problems that spill over political boundaries. Regionalization refers to the growing interest among local
governments and nongovernmental organizations to join force to tackle problems that defy solution within
established political boundaries. This article introduces some successful examples of regionalism.

Broome County Partnership Council, Final Report. 1991. Binghamton, NY. This report details the
recommendations of a task force charged with exploring opportunities for municipalities, county government,
and school districts to share and consolidate their efforts to provide desired levels of service to the public in
more efficient, cost effective, and quality conscious ways. It includes a number of fairly radical suggestions for
consolidation of local governments.

Nathan, Richard P. "Keynote Address: Reinventing Regionalism." Regional Plan Association, April 26, 1994.
Nathan gives several reasons why governmental consolidations have been part of our history and may help
solving some of government's current problems.
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Reinventing Government

Sparked by privatization and business-model prescriptions for government, a debate has emerged as to
the primary responsibilities of public managers. There are those who see public administration as akin to
a business—providing a choice of services to citizens, at the lowest possible cost. Others believe that
public management’s responsibilities extend beyond this, to the preservation of public values such as
equity, accountability and citizen voice. From this debate stem questions about the nature of citizenship,
and the proper relationship between a democratic government and its citizens.

The New Public Management

is a concept articulated by David Osborne and Ted Gaebler in their 1992 book Reinventing Government. It applies the
business customer service model to government. Citizens are seen as customers and the administrative role is streamlined
by converting policy alternatives into market choices. This approach focuses on results and promotes competition inside and
outside government. We highlight the debate and recent empirical research.

The New Public Service

is a reaction to the New Public Management. It focuses on the mission of government, and how to determine the collective
pubic interest. The authors believe that there are considerations that should come before cost and efficiency, and that citizen
participation should be a major factor in decisions. They see the role of the administrator as very complex: synthesizing the
needs of citizens, interest groups, elected representatives, etc.

Social Capital and Citizen Empowerment

Social Capital theories recognize the importance of norms and networks in determining social, political and economic
relations. There can be a positive synergy between citizen participation and governmental effectiveness. This is why planners
place so much attention on citizen participation.

The New Public Management is a concept articulated by David Osborne and Ted Gaebler in their 1992 book
Reinventing Government. It applies the business customer service model to government. Citizens are seen as
customers and the administrative role is streamlined by converting policy alternatives into market choices.
This approach focuses on results and promotes competition inside and outside government. We highlight the
debate and recent empirical research.

Osborne, David, and Ted Gaebler. 1992. Reinventing Government: How the Entrepreneurial Spirit Is
Transforming the Public Sector. Reading, MA: Addison-Wesley. The authors describe how ten new operating
principles, many adapted from the private sector, can revamp the way government functions, providing
numerous examples.

Osborne, David, and Peter Plastrik. 1997. Banishing Bureaucracy: The Five Strategies for Reinventing
Government. Reading, MA: Addison-Wesley. This followup to Reinventing Government details the practical
application of principles designed to make government more effective, entrepreneurial, responsive, creative,
and accountable.

Tendler, Judith (1997). Good Governance in the Tropics. Maryland: Johns Hopkins University Press. Tendler’s
research is unique in that it centers on the good government practices and the role of central government in
ensuring effective decentralization. Cases are drawn from Ceara, Brazil.
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Feldman, Barry, M. 1999. "Reinventing Local Government: Beyond Rhetoric to Action.” The Municipal
Yearbook. Washington, DC, ICMA. Town manager Barry Feldman initiated a study to find out how much the
rhetoric of Reinventing Government has gone from academic debate to actual implementation.

Ballard, Michael J. and M.E. Warner 2000. "Taking the High Road: Local Government Restructuring and the
Quest for Quality." Pp 6/1 - 6/53 in Power Tools for Fighting Privatization, American Federation of State,
County and Municipal Employees: Washington DC. Available at
http://government.cce.cornell.edu/doc/reports/highroad/ Using detailed case studies, this report outlines two
alternative strategies for improving local government service delivery—the "high road” which uses new
management innovations to increase internal productivity, and the “low road” which focuses on downsizing
and contracting out.

Schick, Alan (1998). "Why Most Developing Countries Should Not Try New Zealand’s Reforms." World Bank
Research Observer 13(1):123-131. Schick outlines why developing countries need to first establish a formal
public sector, a strong rule-based government, and an internal market as a foundation in order to successfully
apply New Zealand’s public management model.

Labor Management Cooperation: An alternative to external restructuring is process improvement within
government itself. For more information on labor-management cooperation generally, click here. For specific
examples among local governments in New York State click here. For a detailed case of labor management
cooperation among nursing homes, in New York State click here.

The New Public Service is a reaction to the New Public Management. It focuses on the mission of
government, and how to determine the collective pubic interest. The authors believe that there are
considerations that should come before cost and efficiency, and that citizen participation should be a major
factor in decisions. They see the role of the administrator as very complex: synthesizing the needs of citizens,
interest groups, elected representatives, etc.

Denhardt, Janet and Robert Denhardt. The New Public Service: Serving, not Steering. M.E. Sharpe, Armonk
2003. In Janet and Robert Denhardt’s 2003 book The New Public Service, the authors offer a synthesis of
the ideas that are opposed to the New Public Management presented by Osborne and Gaebler. Their model
for governance builds upon and expands the traditional role of the public administrator, which they call the
Old Public Administration, and contrasts with the New Public Management.

Denhardt , Robert B. and Janet Vinzant Denhardt (2000). "The New Public Service: Serving Rather than
Steering.” Public Administration Review 60(6):549-559. The authors examine the theoretical basis of the
reinvention movement, such as 1) its use of the market model, 2) its emphasis on customers, and 3) its
glorification of entrepreneurial management, in the light of “democratic governance,” which especially
emphasizes “citizenship.”

Blanchard, Lloyd A., Charles C. Hinman, and Wilson Wong, 1997. "Market-Based Reforms in Government:
Toward a Social Subcontract?" Administration and Society 30(56) 483-512. The authors employ the concept
of the Social Contract to examine changes in government/market relations within the US context, historically.
The article starts by defining the fundamental reciprocal relationship between governments and citizens and
examines how this relationship is being changed due to government restructuring.

Moore, M. H. (1995). Creating Public Value: Strategic Management in Government. Cambridge, MS: Harvard
University Press. Moore sees the role of the public administrator as grounded in a clear
sense of ethics and public mission—what he calls “Public Value.” Moore believes that
citizens receive adequate opportunity to have their voices heard from the electoral
process. Therefore, it is up to the administrators, using their professional ethics and
sense of mission, to make substantive judgments as to what is valuable and effective.

Social Capital and Citizen Empowerment Social Capital theories recognize the importance of norms and
networks in determining social, political and economic relations. There can be a positive synergy between
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citizen participation and governmental effectiveness. This is why planners place so much attention on citizen
participation.

Robert Putnam has popularized the concept of social capital in America. While Putnam focuses primarily on
inter-personal relationships, Skocpol emphasized the role of government in encouraging the development of
social capital. Their debate is chronicled in the articles below.

Robert D. Putnam, "The Prosperous Community: Social Capital and Public Life" The American Prospect no. 13
(Spring, 1993) (http://epn.org/prospect/13/13putn.html).

Robert D. Putnam, "The Strange Disappearance of Civic America,"” The American Prospect no. 24 (Winter
1996). http://epn.org/prospect/24/24putn.html

Theda Skocpol, "Unravelling From Above," The American Prospect no. 25 (March-April 1996): 20-25
(http://epn.org/prospect/25/25 cnt2.html).

Robert Putnam, "Robert Putnam Responds,” The American Prospect no. 25 (March-April 1996): 26-28
(http://epn.org/prospect/25/25 cnt.html#putn).

Warner, M.E. 1999. "Social Capital Construction and the Role of the Local State." Rural Sociology.
64(3):373-393. This paper looks at the role the state can play in building social capital. Three key factors:
autonomy, linkage and returns on investment for both intermediaries and participating residents, are shown
to affect social capital construction.

Feldman, Martha & Anne Khademian (2001). "Principles for Public Management Practice from Dichotomies to
Interdependence." Governance and International Journal of Policy and Administration 14(3):339-361. The
authors emphasize the role of society, the primacy of process that invites public participation and monitoring,
and the need for administrators to be open to change.

Frug, Gerald E. "Alternative Conceptions of City Services," in City Making: Building Communities without
Building Walls. Princeton: Princeton University Press, 1999. Frug presents his concerns over the Tiebout
model of public choice and other scholars’ attempts to amend it. He responds to these individualistic and
consumer-oriented city models with one of his own, the fortuitous association model.

Crocker, Jarle, William Potapchuck and William Schechter 1998. Systems Reform and Local Government:
Improving Outcomes for Children, Families and Neighborhoods. Washington DC: Center for Community
Problem Solving. The authors of this booklet believe that reforming local governments can result in positive
change in the lives of children and families. They offer ideas local governments can adopt to spur citizen
involvement in communities and neighborhoods.

Abers, Rebecca, 1998. "From Clientelism to Cooperation: Local Government, Participatory Policy and Civic
Organizing in Porto Alegre, Brazil," Politics and Society 26(4): 511-537. The authors describe the Grants for
Blocks program, which began in 1993 in Savannah, GA, as an example of a local government initiative to
increase citizen involvement in the community. The program gives small grants to citizens for neighborhood
improvement projects of their own design.
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Decentralization

Decentralization refers to the global trend of devolving the responsibilities of centralized governments to
regional or local governments. The promise of decentralization is to enhance efficiency (through inter-
governmental competition and fiscal discipline) and democratic voice (though enhanced local voice over
service provision). Fiscal federalism — the assignment of tax and expenditure authority to the lowest
level of government possible - creates the discipline and market features necessary to ensure productive
efficiency. Decentralization works best in settings where there are strong traditions of democracy,
accountability and professionalism in subnational government. It does not provide a short cut to
governmental capacity in situations where these preconditions are absent. Decentralization may enhance
productive efficiency but will undermine allocative efficiency by making redistribution more difficult,
especially in areas with regional inequality. Thus decentralization should be used with caution in
situations where there are concerns with inequality, corruption and weak managerial capacity or weak
democratic traditions. The articles profiled below discuss the potential and challenges of decentralization
both in the US and in developing countries.

Decentralization: A Global Trend
Theories of Decentralization: the Competitive State in a Global World

Devolution and Welfare Reform in the US
Decentralization: A Global Trend

Litvack, Jennie, Junaid Ahmad and Richard Bird 1998. "Rethinking Decentralization in Developing Countries,"
Washington, DC: The World Bank. http://www.worldbank.org/html/fpd/urban/cds/mf/rethinking.html.
Litvack et al discuss the considerations for implementing decentralization in developing countries. Many of
the assumptions made in the literature on decentralization don’t hold for developing countries, such as the
presence of exit opportunities, and voice. Possible approaches to this complex problem are discussed.

Tendler, Judith (1997). Good Governance in the Tropics. Maryland: Johns Hopkins University Press. Tendler’s
research is unique in that it centers on the good government practices and the role of central government in
ensuring effective decentralization cases are drawn from Ceara, Brazil.

Prud’homme, Remy (1995). "The Dangers of Decentralization," World Bank Research Observer 10(2):201.
This critique of fiscal federalism theory concludes that a loss of national redistribution of wealth due to
decentralization will cause greater localization of wealth, greater disparity between rich and poor regions, and
the loss of capacity of the national government to influence the market to soften times of crisis.

Bennett, Robert. 1990. "Decentralization, Intergovernmental Relations and Markets: Towards a Post-Welfare
Agenda?" Pp. 1-26 in Decentralization, Local Government and Markets: Towards a Post-Welfare Agenda, ed.
Robert Bennett. Oxford: Clarendon Press. Bennett describes the worldwide movement from "welfarist” policy
to "post-welfare" policy. During the post-World War Il era, a system of entitlements was developed in many
Western nations and the state became a major provider of education, health services, land-use planning, and
housing. In recent years, however, there has been a shift in thinking, and in the U.S., the idea of "new
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federalism" has gained great currency.

Kodras, Janet. 1997. "Restructuring the State: Devolution, Privatization, and the Geographic Redistribution of
Power and Capacity in Governance.™ Pp. 79-96 in State Devolution in America: Implications for a Diverse
Society. Ed. Lynn Staeheli, Janet Kodras, and Colin Flint. Urban Affairs Annual Reviews 48. Thousand Oaks,
CA: Sage. Kodras outlines some of the major arguments for and against three methods of changing how
government services are provided: privatization, devolution to lower levels of government, and simply
abandoning service provision to the nonprofit sector.

Stohr, Walter (2001). "Introduction" in New Regional Development Paradigms: Decentralization, Governance
and the New Planning for Local-Level Development. Eds. Stohr, Walter and Josefas Edralin and Devyani

Mani. Published in cooperation with the United Nations and the United Nations Centre for Regional
Development: “Contributions in Economic History Series,” Number 225. Westport, CT: Greenwood Press.
Stohr discusses the relationship between globalization and decentralization, and examines decentralization as
a tool for achieving equity.

Theories of Decentralization: the Competitive State in a Global World

Tiebout, Charles 1956. "A Pure Theory of Local Expenditures,”™ Journal of Political Economy 64:416-424. In
this classic article based on public choice theory, Charles Tiebout puts forth a model for determining the
optimum expenditure level for public goods. He treats residents as consumers, who “shop around” for the
communities that best fit their preferences. The competition among communities forces them to provide
public goods at the most efficient level.

Boyne, George A. 1996. "Competition and Local Government: A Public Choice Perspective.” Urban Studies 33
(4-5): 703-721. Boyne discusses the different types of competition in local government, and the structure
and implications of each one.

Peterson, Paul. 1995. The Price of Federalism. Washington, Brookings Institute. In this
book, Peterson examines New Federalism in the context of modern economic reality. He
asserts that because of the mobility of labor and capital, states are in greater competition
with each other than ever before, causing them to focus more on economic development
and less on social welfare. Therefore, welfare should remain the responsibility of the
federal government, even as other basic governmental programs are devolved.

Peterson, Paul. 1981. City Limits. University of Chicago Press.

Cerny, Philip G. 1999. "Globalization and the Erosion of Democracy." European Journal of Political Research,
26:2. In this article Philip Cerny analyzes democracy, specifically its form and function in today’s globalized
world. He asserts that liberal democracy is being eroded through increased globalization and internationalism,
and therefore factors such as public accountability, responsiveness, policy capacity, and legitimacy are all in
decline. The result is the emergence of ad hoc public and private governance structures that undermine the
democratic state from above and below, leading to a “durable disorder” of overlapping and competing
institutions.

Donahue, John D. 1997. "Tiebout? or Not Tiebout? The Market Metaphor and America’s Devolution Debate."
Journal of Economic Perspectives 11(4) 73-82. Donahue outlines the discontinuities between the Tiebout
model of interjurisdictional competition and the reality of American cities in the age of devolution.

Donahue, John D. 1997. Disunited States. New York: Basic Books. Donahue argues that decentralization is
not, in fact, the solution to America’s governance problems. There is little evidence that the public sector will
be more efficient at the state level than it is the federal level. Instead, America should focus on the
challenges of mitigating cynicism in government on the public’s part and narrowing the gap between the
benefits expected from government and citizen willingness to endure taxation.

Brenner, Neil (1999)."Globalisation as Reterritorialisation: The Re-scaling of Urban Governance in the



European Union," Urban Studies 369(3):431-451. Globalization results in reterritorialization: to adapt to
global competition, states are reorganizing themselves to give their major urban areas new capacity. It is the
implications of this reterritorialization, stemming from the contemporary capitalist expansion, that Brenner
argues we must properly conceptualize and study as part of the emerging literature on globalization.

Jessop, Bob 1997. "The Entrepreneurial City: Re-imaging localities, redesigning economic governance or
restructuring capital,” pp 28-41 in Transforming Cities: Contested Governance and New Spatial Divisions ed.
by Nick Jewson and Susanne MacGregor. Routledge: London. Jessop contextualizes the idea of the
entrepreneurial city. He claims that the forces of globalization, including the decreasing sovereignty of the
national state, make it necessary for cities to adopt new methods of production and governance in order to
become the drivers of the global economy.

Warner, M.E. and A. Hefetz. 2003. "Rural-Urban Differences in Privatization: Limits to the Competitive State,"
Environment and Planning C: Government and Policy 21(5): 703-718. Despite two decades of experience
with privatization, U.S. local government use of contracting in public service delivery remains relatively flat,
and rural governments privatize less than others. Using national data on U.S. local government service
delivery from 1992 and 1997, the authors analyze differences in local government service delivery patterns by
metropolitan status.

Warner, Mildred and Jennifer Gerbasi. "Rescaling and Reforming the State under NAFTA: Implications for
Subnational Authority.” International Journal of Urban and Regional Research December 2004 Vol 28(4): 853-
73. This paper describes the new governance features of the North American Free Trade Agreement (NAFTA)
and illustrates how they work out at the national, subnational and local scales using cases from the United
States and Mexico. The authors show how NAFTA’s governance structure is undermining subnational and local
government authority in legislative and judicial arenas.

Warner, M.E., 2003. "Competition, Cooperation and Local Governance,"” chapter 19 pp 252-262 in Challenges
for Rural America in the Twenty First Century, edited by David Brown and Louis Swanson, University Park,
PA: Penn State University Press. Successful decentralization requires administrative and financial capacity
and effective citizen participation, but many rural governments lack an adequate revenue base or sufficient
professional management capacity. Rural residents have relied more on private markets than government for
many services; however, rural areas have also suffered from under development due in part to uneven
markets. This chapter explores the emergence of cooperative networks as an alternative to decentralization,
focusing on the preservation of equity and voice.

Devolution and Welfare Reform in the US

Katz, Michael 2001. The Price of Citizenship: Redefining the American Welfare State. New York: Metropolitan
Books. Michael Katz delineates the current state of social policy in the United States, focusing on the political

and economic trends that limit welfare and its ability to alleviate poverty and inequality. He discusses
inaccurate views Americans hold of welfare, the ascension of conservative political theory, the devolution to
the states, the increased use of private markets to provide social goods, and the impact of these trends on
citizenship.

Peterson, Paul 1995. "Who Should Do What? Divided Responsibility in the Federal System," The Brookings
Review 13(2): 6-11. Peterson discusses the roles of local, state and federal government in the provision of
two types of public policies, developmental and redistributive. He points to recent history to argue that state
and local governments should fund the development necessary to sustain economic growth, but that federal
government should provide redistribution necessary to compensate those that do not benefit from the growth.

Powers, Elizabeth. 1999. "Block Granting Welfare: Fiscal Impact on the States," Occasional Paper 23.
Washington DC: The Urban Institute. http://www.urban.org/url.cfm?1D=309040 Powers discusses the effects
of a change from matching funds to block grants on states’ welfare programs. It is possible that a “race to
the bottom” will be triggered by states trying to cut costs, resulting in stricter eligibility requirements and
reduced benefits.


http://www.urban.org/url.cfm?ID=309040

Weir, Margaret. 1997. “The Uncertain Future of Welfare Reform in the Cities.” The Brookings Review Winter
1997 Vol. 15 No. 1 Pages 30-33. http://www.brookings.edu/press/review/winter97/weir.htm Margaret Weir
examines the effect that the Welfare Reform Act of 1996 will have on cities, as the responsibility for social
welfare is shifted from the national level to the state level, and in turn, to cities and urban counties.

Conlan, Timothy 1998. Erom New Federalism to Devolution: Twenty Five Years of Intergovernmental Reform.
Washington, DC: Brookings Inst. Press. Chapter 14: "Intergovernmental Reform and the Future of
Federalism." Conlon examines the development of conservative theories of devolution through the tenures of
Nixon, Reagan and Gingrich. The move toward decentralization can be viewed as the decline of the nation
state as a result of the interplay of political and economic factors. The decline of the nation state and the
increasing demands of citizens from local governments has led to the creation of sub-national entities that
are required to take on more responsibility for provision of goods and services than before, and hence
demand greater local autonomy and policy devolution.

Gold, Steven D. 1996. "lIssues Raised by the New Federalism.” National Tax Journal 49(2) 273-87.
http://ntj.tax.org This article explains the possible effects of devolution on public finance in the United States
at the federal, state and local levels. Gold focuses on the three major aspects of New Federalism that affect
state and local governments: 1) They would receive less federal aid. 2) Some of the most important aid
programs would be changed from matching to non-matching grants. 3) States would have more flexibility in
operating programs.

Warner, M.E. 2001. "State Policy Under Devolution: Redistribution and Centralization," National Tax Journal
Vol LIV(3):541-556. Political theory argues redistributive spending is best made at higher levels of
government, but under devolution, state policy becomes the most significant arena for redistributive activity.
Using Census of Government data for 1992, this paper compares Federal and State aid to county areas and
considers the role of state centralization of fiscal responsibility on local revenue raising efforts. Both the
magnitude and redistributive nature of state aid are greater than federal aid. However, because state
centralization has a large impact on reducing local fiscal stress, differences in state policy choices create a
very uneven landscape of local tax effort.
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Network Governance, Citizenship and Free Trade

As government shifts from direct provision to use of third parties for service delivery, new challenges
with respect to management, accountability and citizenship are raised. It may actually be harder to
exercise control or ensure accountability when government is part of an interdependent network. This is
why many scholars use the term governance rather than government to describe current conditions.
These network governance arrangements alter the nature of citizenship as well, creating a democratic
deficit. This section concludes with an overview of the recent free trade agreements and their impact on
democracy and governments’ ability to use third parties for public service provision.

1) Network Governance and the Democratic Deficit
2) Citizenship and Governance

3) Free Trade and State and Local Authority
1) Network Governance and the Democratic Deficit

Network management is the key theme in government today, as compared to the hierarchy command and
control approach of the past. This creates special challenges for management and democracy which are
outlined below.

Salamon, Lester M. (2002). The Tools of Governance: A Guide to the New Governance. "The New
Governance and the Tools of Public Action: An Introduction.” Oxford: Oxford University Press. Salamon
details the transition from earlier government activities that focused on command and control direct delivery
of goods and services to a new strategy that uses contracts, grants, loans, regulations, etc. to encourage a
network of third parties to satisfy those demands. This leads to new challenges such as managing
decentralized providers/decision-makers and blurred accountability from the diffusion of authority.

Rhodes, R.A.W., (1996). "The New Governance: Governing without Government,” Political Studies XLIV:652-
667. Rhodes grapples with the significance and definitions of “governance” in a networked system.

Blanchard, Lloyd A., Charles C. Hinman, and Wilson Wong, 1997. "Market-Based Reforms in Government:
Toward a Social Subcontract?" Administration and Society 30(56) 483-512. The authors employ the concept
of the Social Contract to examine changes in government/market relations within the US context, historically.
The article starts by defining the fundamental reciprocal relationship between governments and citizens and
examines how this relationship is being changed due to government restructuring.

Gutman, Dan 2000. “Public Purpose and Private Service: The Twentieth Century Culture
of Contacting Out and the Evolving Law of Diffused Sovereignty,” Administrative Law
Review 52: 859- 926.

2) Citizenship and Governance

This section traces the evolution of citizenship theory from T.H. Marshall’s concept of
social citizenship, to newer concepts based on a recognition of globalization and the
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importance of culture and place.

Turner, Bryan S. 1990. "Outline of the Theory of Citizenship,” Sociology 24(2) (May): 189-217. Turner
critiques the unitary character of T.H. Marshall’'s conceptual framework of citizenship. Citizenship, Turner
proffers, is structured by two contradictory processes. Regionalization and localization define citizenship as
linked to the development and cultural needs of each particular region. Simultaneously, globalization
promotes stronger ties to global institutions and requires the transfer of political responsibilities and economic
processes to the supra-national level.

Marshall, T.H. (1950). "Citizenship and Social Class" in Citizenship Debates: A Reader ed. by Gershon Shafir,
Minneapolis: University of Minnesota Press, 1998. Marshall suggests that citizenship is the basis for legalized
social inequality and looks into England’s history to see how citizenship evolved over time from civil
(individual) rights, to political rights, to social rights. Marshall reveals the inherent conflict between social
citizenship and capitalist market relations.

Holston, James and Arjun Appadurai (1999). "Introduction" in Cities and Citizenship ed. by James Holston.
Holston and Appadurai define citizenship as a concept including cultural, civil and socio-economic rights. They
suggest that there is a transition from citizenship as a national unifier to a city-scaled local definition of
personal rights including the right of difference.

Katz, Michael (2001). "Work, Democracy, and Citizenship," epilogue of The Price of Citizenship: Redefining the
American Welfare State. New York: Metropolitan Books. In the Epilogue to his book, Katz discusses the
tension between ideas of citizenship and the welfare state. He cautions against America’s use of work as a
criterion for full citizenship, and outlines the limits of the market as a structuring mechanism for democratic
governments.

3) Free Trade and State and Local Authority

The new generation of free trade agreements is designed to promote market penetration
in public service delivery. However attention to creating freer markets has come at the

expense of basic governance protocols potential trumping the courts system, legislation

and citizen voice.

Warner, Mildred and Jennifer Gerbasi. "Rescaling and Reforming the State under NAFTA: Implications for
Subnational Authority." International Journal of Urban and Regional Research December 2004 Vol 28(4): 853-
73. The new free trade agreements are rescaling governance in ways that have critical implications for
subnational governments. The authors show how NAFTA’s governance structure is undermining subnational
and local government authority in legislative and judicial arenas.

Gerbasi, Jennifer and M.E. Warner, June 2003. "The Impact of International Trade on State and Local
Government Authority, " Dept. of City and Regional Planning Working Papers #204. Ithaca, NY: Cornell
University. Available at http://government.cce.cornell.edu/?/doc/reports/freetrade/#bookl1 /

Jennifer Gerbasi, Jennifer and Mildred Warner. 2004, "Is There a Democratic Deficit in the Free Trade
Agreements? What Local Governments Should Know," Public Management 86:2 (16-21).

Gerbasi, Jennifer and Mildred Warner, 2002. Why Should Local and State Governments Pay Attention to the
New International Treaties?
This article is a popular review of the implications of NAFTA for state and local government sovereignty.

Greider, William 2001. “The Right and US Trade Law: Invalidating the 20th Century,” The
Nation, October 15, 2001.

http://www.thenation.com/doc.mhtmI?i=20011015&s=greider This article investigates
Chapter 11 of NAFTA, which allows conflicts to be settled out of the court system and out
of public view, by 3-member offshore arbitration panels.
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Mooney, Chris 2001. “Localizing Globalization,” The American Prospect 12(12) (July 2-16, 2001).
http://prospect.org/print/V12/12/mooney-c.html.

Longworth, Richard C. 2001 “Government without Democracy.” The American Prospect 12(12) (July 2-16,
2001). http://prospect.org/print/V12/12/longworth-r.html.
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Contracting Back In

While privatization is the most popular form of alternative local government service delivery, longitudinal
analysis shows these contracts are not stable over time. Using ICMA data we can track the dynamics of local
government contracting. We find contracting back in (or reverse privatization) is growing in importance. For
more discussion of this phenomenon see, Hefetz and Warner 2004 Privatization and its Reverse. For a more
descriptive account with case studies, see Warner and Hefetz 2001 Privatization and the Market Structuring
Role of Local Government.

Why are contracts unstable?

Also see Ballard and Warner 2000 Taking the High Road: Local Government Restructuring and the Quest for
Quality (a PDF version is also available) for an analysis of case studies which show why governments bring
the work back in. You may also download our database of case studies of contracting back in.
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State and local governments are interested in
promoting economic development for their
communities. Free trade has been pursued to
expand markets and create jobs. However, the new
trade agreements (NAFTA, WTO, FTAA, GATS) reach
beyond traditional customs and tariff regulations
and impacts all government activity that may affect
foreign trade. There is some concern in the
governance community that these changes may
lead to federal preemption of traditional powers
reserved to states and localities.

This site provides an overview of these state and local
government concerns. Case studies, resolutions and
letters illustrate how state and local governments are
asking for a balance between free trade objectives and
local government authority.

Search Cornell

Free Trade Agreements Erode State
and Local Government Authority

Feplaces democratic voice and participation with
enhanced investor rights

Changes property rights and the framework for
bargaining and security in contract negotiations
Limits the expression of collective preference
through state and local legislation

Undermines judicial authority by substituting
private tribunals for the public courts

Cases

Resolutions

Legislative Briefings
Conference Presentations
Contacts and Links

Publications about Free Trade by Mildred Warner

The Impact of International Trade on State and Local Government Authority - An Overview

Overview of State and Local Challenges of Free Trade Agreements

New Rights Bring Investors on Par with Nations
Implications for State and Local Governance
State Sovereignty Challenged
Legislative Process

Courts Lose Jurisdiction

Democratic Deficit in Negotiation Structure

Enhanced Property Rights Conflict with Common Planning Practices

Reaction of State and Local Governments

Click here to view the entire paper in PDF format.

The Impact of International Trade on State and Local Government

Authority

Jennifer Gerbasi and Mildred Warner
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Since the 1990's, the United States has vigorously pursued and become a
party to international trade agreements such as the World Trade
Organization (WTQO) and the North American Free Trade Agreement
(NAFTA). Traditional trade treaties are intended to open new commercial
opportunities and technology sharing avenues which promote economic

development by leveling the playing field .

*

@
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The new trade agreements have the potential to open unprecedented service and goods markets bringing
economic growth to U.S. investors. However, this new generation of trade agreements reaches beyond the
traditional agreements that limit excessive tariffs, import limitations, or customs practices and may change
substantively domestic governance at all levels. Benefits to state and local government will depend in large
part on the interpretation of the agreement regarding state and local government authority.

The WTO, NAFTA, the General Agreement on Trade in Services (GATS) and the upcoming Free Trade Area of
the Americas (FTAA) have been formulated to limit government participation in a number of ways in the
name of free market competition. Government measures such as subsidies, taxes, health and environmental
regulations, administrative rules, and government provision of goods and services are viewed as potentially
interfering with the free market disciplines of competition based on price and quality.

New Generation Trade Agreements

Name

North American Free
Trade
Agreement(NAFTA)
1994

The World Trade
Organization (WTO)
1995

The General Agreement
on Trade in Services
(GATS)

1995

The Free Trade Area of
the Americas (FTAA)

In draft form

Expected 2003

Signatories
United States

Canada
Mexico

144 countries

The 144 WTO Countries

34 North, Central and South American
countries and the Caribbean but not
Cuba.

Highlighted Impacts on Government

Individual foreign investors can sue nations
Dispute resolution in secret tribunals
Removes state court jurisdiction over cases

Property redefined for foreign investors

Trade-legal test for all government action
Binding obligations

Financial penalties for government actions

Liberalizes services listed in the agreement

Government provision exception limited to
those services not offered privately

Water delivery and treatment, schools, and
prisons may be open to competition

Liberalizes all service sectors not specifically
excluded

Draft includes NAFTA investor rights chapter

May extend foreign investor protection from
performance requirements to domestic
investors

State and local laws may be affected because the trade agreements extend to all levels of government
including administrative agencies or businesses contracted to implement programs legitimized by government




authority. The United States is a federalist government in which the federal government shares powers with
the states. Federal law preempts state law where they conflict.[i] Trade agreements become federal law when
congress ratifies them and, therefore, trump state and local law. There is a shift in power from the state to
the federal government whenever the federal government agrees to international obligations that bind the
states. States are duty bound to govern for the benefit of the people of that state, which is a discriminatory
standard by its nature. The federal government, through the commerce clause of the U.S. Constitution
prohibits the states from inhibiting interstate commerce in pursuit of local advantage. Federal district courts
hear disputes between foreign parties and the states. The federal courts interpret state law in this process
and are used to avoid state bias, not to supplant federal law. Under NAFTA, foreign investors can bring these
claims to binding international arbitration panels. This avoids both the state and federal domestic court
systems, and any obligation to use U.S. laws. This process lacks the predictability of the U.S. court system
and the framework in which local and state governments function.

Proponents of free trade consider the loss of sovereignty,
and growth of international influence to be a step in the
right direction for international cooperation. By extending
U.S. investor protections to other countries the
agreements help safeguard investments abroad. Some

Under NAFTA claims are

decided in closed arbitration;

state and local government associations believe that the defended by the federal government;
benefits can be attained without limiting the dynamic, the state does not have access to the
flexible and community-based leadership role of local and hearings; and

SEMD GOSN SR, state law is irrelevant.

Other analysts believe that the trade agreements shift
powers away from the state toward the federal
government, international arbitration panels, and
individual foreign investors. NAFTA Article 105 and the
NAFTA implementation language specifically assert that
the federal government must take measures to ensure
that sub-national government agents, quasi-governmental organizations or authorized contractors comply
with the agreement obligations. Thus the agreements increase pressure on state and local governments to
defer to international standards rather than community standards or custom.

The foreign investor is on par with the
nation and chooses the court, the law, and
level of transparency.

New Rights Bring Investors on Par with Nations

An "investor" is any person, company or lender with a financial venture that sells goods or services in a
participating country where the investor is considered foreign[ii]. These investors have a right to bring nations
into international arbitration to defend government measures that affect their investments (property)
negatively. These agreements expand foreign investor rights by granting:

property rights greater than domestic citizens and

access to an international court that can award
damages for government actions that impact investor
profits.

Property is defined to include future profits,
market share, and market access which by
their nature would allow compensation for
partial takings, in conflict with the U.S.

The expanded view of "property" is defined to include )
takings clause.

future profits, market share, and market access. Partial
losses of profit or use of land may require government
compensation. This is a greater right than U.S. citizens
have under the takings clause. Partial regulatory takings are considered non-compensable, reasonable losses
for the privilege of citizenship in the domestic context[iii].

Foreign investors have also been granted the right to comment on draft legislation that might affect
investments. If displeased with the final legislation, foreign investors can circumvent the legislation and
challenge the law by asking a secretive international arbitration tribunal to declare the law invalid under



NAFTA on a number of grounds. These changes are the basis of much of the concern voiced by state and
local governments. The concern is not unfounded, and has been reinforced by the actions of some investors.

Several California communities noticed a terrible smell and taste from their water taps. A study of Santa
Barbara revealed that MTBE (methyl tributyl ethanol), an additive used to make gasoline burn cleaner, had
leached into the wells. Separate scientific studies found MTBE to be carcinogenic and very difficult to remove
from water. Aesthetically, a few drops of MTBE can make an Olympic pool-sized reservoir of water taste and
smell like turpentine. Freshwater resources are critical to California, so to protect public health and the
environment, the Governor of California called for a ban of the chemical.

Methanex, a Canadian firm that provides one component
of MTBE, is currently challenging California’s right to ban
MTBE on the grounds that it violates NAFTA Chapter 11
obligations. The company has interpreted the ban as an
expropriation of their market though it accounts for only
6% of their product sales. Methanex further claims that
the state should have pushed for strict compliance with
existing environmental inspection regulations of
underground tanks rather than eliminating the chemical.
To choose the more expeditious route of eliminating the
chemical from the stream of commerce conflicts with
Methanex’s right to be governed by the least trade
restrictive methods available. Methanex is claiming nearly
a billion dollars in damages including good will, reputation
and future profits. The challenge is being entertained by a
tribunal at the time of writing though no arguments have
been made public.

Domestically, the U.S. court system has been supporting
cities affected by this chemical and making gasoline
refiners pay. California cities have sued refiners for MTBE
ground water well pollution. Courts have awarded cities
close to $40 million for remediation.

Implications for State and Local Governance

The manner in which state and local governments protect
public health, encourage sensible growth, economic
development and interpret their laws is in question under
trade agreements. These traditional powers are not
protected, and may be targets for elimination as "non-
tariff barriers to trade" in some instances. The WTO and
NAFTA change the way that laws are made, the

e
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Methanex v. U.S.

The Methanex case is resting on whether
the U.S. must enforce environmental laws
that require better underground storage
tanks, or can choose to eliminate MTBE and
only use chemical additives that don’t leak
from the tanks that are now in use.

Methanex claims that under the agreement
the nation should have to pay them for their
loss of business, or repeal the ban and pay
for containers impermeable by MTBE to
prevent the pollution.

California chose to ban MTBE rather than
spend large sums of money to replace tanks
or increasing inspections.

The U.S. court system has awarded
California cities millions in damages from
refineries for the environmental damage
cause by MTBE. In either case, the financial
burden is placed on the government, not
manufacturers or users.

interpretation of those laws in the court system, and the scientific standards on which they are based. Taxes
on foreign businesses operating in the U.S. may be limited by NAFTA as will the ability of states to require
state licenses, certifications, or the residency of key personnel under GATS. Performance requirements, bonds
to ensure a fund for liability in case of dispute, and any preferences for local goods or labor may conflict with
NAFTA. State and local governments are bound to the international trade agreement obligations and must
comply with all of the restrictions on government market intervention.

Laws that may have an impact on foreign
investments must pass a test called the
"trade-legal " requirement. Laws must pass

State Sovereignty Challenged

Some state members of Congress, such as California
Senator Sheila Kuehl and Massachusetts Representative
Byron Rushing are concerned that the obligations may go




a three-part test that proves that: so far as to encroach on state sovereignty. Both states
and state legislators support free trade and understand
the importance of foreign markets to US growth.
California boasted $1.7 billion of exports in 1999 and

1. the objective is considered legitimate
under the treaty;

2. it is the least trade restrictive supported those exports with $13.5 million of subsidies
alternative available; and annually.[iv] Kuehl and Rushing are concerned, however,
3. the measure does not constitute a that the trade agreements lack procedures that promote
disguised restriction on trade. meaningful public input and may undermine domestic
legislation.
The analysis does not take into account the
public policies, customs or goals of the States currently pass laws that affect health, property
government body making the law. The rights, taxation, development, and environmental
treaties require laws to be the least regulations. These laws are generally upheld if they are
burdensome necessary to achieve the rationally related to a legitimate government purpose and
legitimate government objective. The highest do not conflict with or are not less stringent than federal
priority in the treaties is to encourage, law. NAFTA further burdens all U.S. "government
support and protect foreign investment. All measures" that may impact trade to be consistent with
other priorities are secondary. international standards.

Government measures defined loosely are rules or
regulations from any government actor or authorized
contractor. Under the trade agreements, government measures may be challenged if they affect foreign
investment profits, market share, or give preference to domestic investors. To be upheld, the laws have to be
legitimate under international rules rather than rationally related to standards used in the U.S. The penalties
for non-compliance involve huge and unpredictable financial awards. Previous treaties and agreements were
voluntary and were enforced only by tariffs or boycotts. These new agreements extend the interpretation of
”“non-tariff barriers to trade” to include many state and local government laws and procedures.

The Legislative Process

Trade agreements have broad implications for the legislative process including changes in the formulation of
laws, the public participation and representation of citizens and foreign investors, and the interpretation in
the courts. Laws must be in compliance with the trade agreement obligations, and may be interpreted in
international tribunals rather than the traditional courts. This circumstance limits citizen input, judicial
interpretation, and the state's role as the democratic representative of citizen voice.

Who Makes These Agreements?

The federal government has the exclusive power to make agreements with foreign governments. The
"treaties" discussed in this paper are actually presidential agreements. They carry the same weight as
treaties, but the ratification process is significantly different.

For both, the executive branch formulates the U.S. goals by consulting with 30 industry specific advisory
boards and negotiates with foreign nations through the United States Trade Representative (USTR).

For a treaty, the president must be advised by the Senate and receive the consent of 2/3rds of the
Senate. A presidential agreement is approved by both houses, but requires only 51% in each house to
carry. NAFTA was presented as a presidential agreement and the FTAA is also in that format.

Fast-track further limits the role of the Congress in affecting international agreements. Congress has 60
days to review the proposed agreement and then is limited to a yes or no vote. It is limited to 20 hours
of debate. Congress cannot modify the agreement, but must reject it entirely to have it revised. The only
opportunity for state and local governments to safeguard critical programs and get exceptions for specific
laws is to participate in the negotiations before ratification.




Public Participation Must Include the International Community

Foreign investors will have an opportunity to ensure that the laws passed in the US will not negatively affect
their investments. Regulators and rule makers have to provide a comment period open to all foreign investors
who may be impacted by the resulting government measure. All rulemaking bodies must invest in
communication procedures that announce pending and new rules to all potentially concerned parties including
current and future investors. Investors may take this opportunity to explain to the state or locality why the
proposed legislation or rule might conflict with a trade agreement, and outline how that might translate into
an international arbitration and a substantial financial reward to the investor. These concerns may take
precedence over the will of the citizens and the goals of the state.

Health Laws and Harmonization

Existing laws must also be harmonized with the participating countries. Either all countries have one set of
regulations, or each party may simply accept each others' different laws as comparable or acceptable.
Harmonization results in one law that is a compromise of the other laws. The point is to lower the uncertainty
and transaction costs of investors by having similar laws in all countries whenever possible. The Western
Governor's Association believes state standards may be compromised through this process. State laws
regarding environmental protection, natural resource management and consumer safety are generally more
stringent than the standards used by U.S. trading partners.[v] U.S. federal and state safety standards would
have to be lowered to comply with the required harmonization preempting the states' role in setting the
acceptable risk.

Once laws are harmonized, challenges may still be brought to tribunals

under NAFTA. The controversy over Lindane is a good example. Lindane
was targeted as a persistent organic pollutant (POP). Lindane has been
used to kill head lice and to stop fungal damage in agricultural seeds. In
these applications, Lindane has caused death, seizures and rashes in
children and adults who have come into contact with the chemical.
Equally troubling, the chemical breaks down very slowly once in the
environment. It was considered for the POPs Treaty but was not

Harmonization

U.S. safety standards are
likely to be compromised in
the negotiation for a single
legal standard.

included. [vi] Since it was not listed, but remained controversial, the U.S.
and Canada harmonized their laws regarding its use. Lindane was to be
sold freely until July 1, 2001, and the governments would fund a new study to assess the health risk. The
compromise was that all U.S. and Canadian companies would stop manufacturing in December 2000 and sell
the stock over the next six months. When the voluntary agreement was published, the Canadian
announcement said that Lindane could not be used after July 1, 2001, and violators could be subject to a
$200,000 fine. Lindane dropped in value precipitously.

Crompton is a United States manufacturer of Lindane. The manufacturer is now bringing a NAFTA challenge.
Crompton says that it only agreed to take Lindane off the market if the study proved it was harmful, and
that the government is acting in bad faith.[vii] The risk assessment by the governments was never
completed, so Crompton is challenging the scientific basis for the ban. The governments had included the
manufacturers in the initial decision, and Crompton is treating the government like a contractual partner that
is in default rather than a regulatory authority obligated to protect human health. Crompton questions the
need for Lindane to be banned, and is demanding $100 million from Canada for the premature loss of market
share, the retraction of the ban, and return of their license to manufacture the chemical. If the tribunal
allows Crompton to move forward, this challenge threatens the finality of negotiations between parties to
harmonize laws. Financial compensation for affected profits would be valued above the ability of government
to stand by a compromise or otherwise legitimate legislation.

The Precautionary Principle Could Be Challenged

The Lindane case begs the question, “who decides?” Does a manufacturer have a burden to prove a chemical
is safe, or must the government prove certain harm before acting to protect the public? The burden seems to
be placed on the governments in the NAFTA and WTO cases at this time.

[



Crompton Corporation v. Canada

Lindane was nearly listed as a persistent organic pollutant (POP), which would have banned its use under
the POPs Treaty. It has been used to stop spoilage of seeds as well as an ingredient in lice-removing
shampoo. Canada was permitted to use Lindane on canola seeds, while US farmers treated 13 other
crops. According to some US and European studies, Lindane is carcinogenic and acute exposure
symptoms include seizures, skin rashes, and neuromuscular complaints.. Crompton asserts that the ban
is to benefit Canadian replacement products. This would violate the national treatment requirement that
bans domestic preference over foreign goods. The next round of POPs negotiations may eliminate all use
of Lindane, but Canada may have to pay the manufacturer damages under NAFTA before that is resolved.

U.S. governing agencies are generally allowed to use the precautionary principle to avoid damage to the
public from a substance that is potentially harmful. The precautionary principal is a risk averse policy that
favors erring on the side of safety when scientific evidence suggests that something may be harmful, but
harm is not certain. The trade agreements require a scientific basis for government measures which suggests
that the results of any study be reproducible and statistically significantly different from control groups. Less
information tends to settle questions in favor of using the product until it is proven harmful rather. A
government exercising caution where evidence is forthcoming or scant may be inviting a challenge. The same
government entity may face some liability domestically for not acting quickly enough to protect the affected
public. An imminent NAFTA challenge may make the decisions more economically driven because public policy
and local conditions are irrelevant to international tribunals.

Foreign investors may try to impose international standards to challenge the scientific basis of the state or
local government for restricting the use or release of what is considered a pollutant in the US. For example,
the California legislature was convinced that there was enough scientific evidence that MTBE should not be
introduced to the environment. Other researchers in Germany concluded that it was not dangerous, and the
Canadian manufacturer is claiming that the U.S. should accept those scientific studies. The challenges may be
resolved in the state or local government's favor, but at a significant cost to both the state and the federal
government defender.

Professional Licensing

Harmonization is not limited to health or environmental legislation. NAFTA and GATS require that all laws
affecting investment be as similar as possible in the participating countries.[1] One of the first topics being
considered by special GATS subcommittees is the issue of licenses for professionals. At this time, without the
appropriate license with the credentials required by a state, lawyers, accountants, doctors and other
professionals cannot operate. The trade proponents are striving to come up with universal criteria for licenses
that will allow these services to be traded freely. This is a huge detour from the state character of licenses in
the past that require specific knowledge of local customs and practices.

Protections for Current Laws Weak

There are some general exceptions that exempt open-ended categories of laws. State and local
These exceptions provide a false sense of security because in some cases these
exceptions have sunset clauses, and in others they are available as candidates
for compromises in future rounds of liberalization. The continued obligation to public health, encourage
liberalize is called a "rollback” requirement. The grandfathered laws are sensible growth,
restricted by a "standstill" requirement that means that the law can not be
strengthened. This freezes future lawmaking powers at the point the agreement
is negotiated. [viii] and interpret their

laws...These traditional

governments protect

economic development

Exceptions may not protect natural resources

There is no guarantee that exceptions will be interpreted consistently over
time. The General Agreement on Tariffs and Trade (GATT) has a general protected, and may be
exception for protecting animals, plants, and exhaustible natural resources. It
is not clear what those natural resources are. It is fairly certain that water is

powers are not

targets for elimination



not among them since the USTR and the Supreme Court of the United States as "non-tariff barriers

both consider water to be a commodity, and the GATT defines water as all to trade™...

water other than sea water. Although NAFTA defers to the GATT, NAFTA

preempts the GATT where the two are in conflict, so GATT protections may be

overruled by interpretations of NAFTA. There is a potential conflict between the reserved right to protect
natural resources (GATT Article XX) and the obligation to continue exports of products at the average level of
the previous 36 months (NAFTA Article 15). The implication is that a country would be obligated to continue
natural resource exports regardless of changed local conditions or serious risk of unsustainable depletions.

A U.S. company is challenging a Canadian ban on the export of

fresh water on this basis as well as other national treatment
claims. Sun Belt, Inc. claims that British Columbia, a province of
Canada, expropriated their profits by putting a temporary
moratorium on freshwater export. Sun Belt had contracted with a
local firm to export water to California. Sun Belt is asking for
$1.5 billion in lost profits and the reinstatement of the license to
export. A company spokesperson has claimed that NAFTA has
made them an active participant in Canadian political process,
and a rightholder of Canadian water. NAFTA is controlling
because, in Sun Belt's view, water is a commodity like any other, Each select a judge, and jointly
and therefore must be traded under NAFTA rules. The case has agree on a third.

not been approved for arbitration by the tribunal at this point,
but is evidence of the types of issues that may be raised under
the agreements. It may inform future decisions of planners,
conservationists and manufacturers alike.

U.S. Court System Avoided

Foreign investors can avoid U.S.
state and federal courts. The claims
are heard by an international
tribunal.

The investor and country:

Jointly select laws to use (the
law of either country or some
international standard)

- " . . . The tribunal:
It is important to note that British Columbia’s moratorium was in

effect before NAFTA was signed. Sun Belt is gong back
retroactively to say that it was owed the NAFTA treatment before
the trade agreement was in existence. Legislators may be
concerned that implications of having issues as critical as access has limited appeals

to the freshwater supply can be decided by an international can award financial penalties
tribunal with no direct accountability to local citizens. The

is closed to the public

can ignore domestic law

tribunals emphasis may be given to economic criteria over local
public health and environmental quality concerns.

The Courts Lose Jurisdiction at the State and Federal Levels

The agreements invite foreign investors not only into the legislative process, but also to interpret laws once
applied. This is a significant shift in influence that limits the ability of the state to act in an autonomous,
independent, self-interested manner. If the resulting measure is perceived as discriminating against foreign
investors, or gives domestic competitors an inadvertent advantage, the foreign investor can challenge the
law. This challenge would be heard in international arbitration. Tribunals are selected by the two parties to
the challenge (an investor and a party country) and they choose the standard of law that will be used to
decide the controversy.

Both the venue and the finality of the courts are modified under NAFTA. The arbitration panels and
international law replace the state courts as the venue for hearing complaints against a state action and the
standards applied. Under NAFTA, the federal government defends the claim in an international setting
according to whichever law the parties choose, which has generally been the international standard. The state
does not directly participate, and state law is not considered unless the parties both agree that it will be the
standard. If a domestic court decision is made, an unfavorable outcome for the foreign investor might
encourage the investor to go into arbitration by claiming discrimination and avoid the state law.



The Loewen Group, Inc. v. United States challenge is an example of this threat.[ix] Loewen, a Canadian
funeral home, has been granted standing by a NAFTA tribunal to sue the United States for requiring a bond
before the appeals process. Loewen was found guilty of illegal competitive tactics and was fined $100 million
compensation and $400 million punitive damages award in the Mississippi Supreme Court. Mississippi requires
that appellants post a bond (equal to 125% of the award) which would be due if the appeal fails. Loewen
settled the case for $175 million. Still dissatisfied with the outcome, in 1998 Loewen turned to the NAFTA
process for relief. Loewen is claiming that the actions of the awarding jury and the court have been
influenced by its status as a foreign company, and therefore are challenging the damages award. If Loewen is
successful, there will be broad implications for all U.S. courts. If the NAFTA tribunal protects Loewen by

declaring the Mississippi law invalid, then the impact of NAFTA will be that

investors will not be required to exhaust remedies before going to arbitration,

investors can go through the court system and then challenge it if not satisfied,

court decisions will not be given weight by the tribunal or considered in their deliberations,

no civil dispute with a foreign investor can be considered settled until a tribunal has also considered it.

If Loewen is successful, the U.S. court system could be circumvented entirely.
While this would not be a lenient interpretation, it illustrates the restrictions on
government action integral to the trade agreement. The way the NAFTA is
written the arbitration panels are under no requirement to give the court or
the state laws deference. A single foreign shareholder, without the consent of
the company or country of origin, could claim an investment loss and challenge
the legitimacy of the American court system. The courts would lose their ability
to interpret the law for foreign cases. There would be two standards for
disputes, one for foreigners set by NAFTA, and the traditional U.S. law for
domestic companies and investors.

The Structure of the Agreements Creates a Democratic Deficit

As outlined above, foreign investors have the right to participate in domestic
lawmaking, and if they are not satisfied with that process, can take their
complaints to an international arbitration tribunal that is not available to
similarly situated domestic investors. These arbitration hearings are not open
to the public, and though the U.S. federal government would be a participant
in any claim against a U.S. governmental entity, the proceedings remain behind
closed doors unless both parties agree to make a public disclosure.

"Civil society is based
above all on the free
generation and
exchange of
information, with
openness and
participation as
prerequisites. It is the
recognition that
decentralized, flexible,
locally rooted responses

are indispensable..."

Bruce Rich, Mortgaging the
Earth

The success of the U.S. system is based on the transparency of the process, and the ability of citizens to
participate in debates regarding laws, policies and actions. Public hearings are an opportunity for all
stakeholders to be heard, and ideally come to a balance of interests. The U.S. system is built on the notion of
checks and balances. If a lawmaking body exceeds its authority, the court or the executive can keep the
legislature in check. International trade agreements lack such checks and balances. These trade agreements
give foreign private investors the right to arbitration tribunals to second-guess the legislature and the courts.
International law may be used as proof that a U.S. law is too stringent. Neither U.S. citizens nor state and

local governments are allowed access to these tribunal proceedings.

Loewen Group, Inc. v. United States

Loewen Group is a Canadian funeral home that was sued in Mississippi by a local business for unfair
competition. Loewen was found guilty of fraudulent business practices in their expansion effort. The jury
awarded $100 in compensatory damages, and an unprecedented award of $400 million in punitive
damages including emotional distress. Loewen chose to settle for $175 million rather than put up the
required bond for $625 million to appeal the decision. Then the Canadian company decided to take the




case to a NAFTA tribunal. Loewen asserts that the bond for appeals is not reasonable and forced them to
settle and requests $725 million compensation. The law is of general application, not just for foreign
companies. If successful, Loewen will circumvent the U.S. court system. The facts of the case are not in
question, but the ability of the state of Mississippi to require a bond from domestic and foreign citizens
alike before the appeals process begins. This is a significant threat to the finality of the court system,
and could give foreign enterprises a way to avoid civil penalties for misconduct.

On a procedural level, domestic and foreign businesses have better access to The strategic advisory
the negotiators because corporations fill the 30 industry-specific advisory
committees that have direct access to the President and the United States
Trade Representative (USTR). The public can submit written comments to the interests may raise
Committee for the Participation of Civil Society, or to each negotiating group. concerns. "The

No committee is obligated to respond to citizen inquiries. State representatives
can try to influence Congress and the members of the committees, but are not
privy to the negotiations within the advisory committees. After the trade ... is almost universal in
agreements are passed, administrative staff often modify the text without its conclusion that it is
public input. Under GATS, ongoing administrative harmonization is required to
continue the process of liberalizing markets and removing trade barriers. As a
government action, however, foreign investors can demand to be notified of impossible to prevent
these changes or seek damages later if profits are negatively impacted. the "capture” of

role of the corporate

literature on regulation

difficult, if not

Enhanced Property Rights Conflict with Land Use Planning [regulatory] systems by

the interests they are
Of all of the roles of local government, land use is the most specific to place.

Many localities post signs at the edge of town announcing that local zoning is in

place, and permits for building and businesses will be required. Zoning affects Luberoff, 2000

a broad range of on site land uses and allowed impacts on neighboring lands

and waterways. The placement of businesses, residences, and the allowed uses of land are local decisions.
Environmental regulations and emissions standards can be set by state governments and sometimes regional
or local governments. The latitude to set restrictive land use regulations or environmental regulations to
protect human health might be challenged under NAFTA and later trade agreements.

supposed to regulate.™

Environmental Regulations

The use of zoning balances the benefits of being a citizen with the rights of a landowner to profit from the use
of the property. Commercial enterprises have always been heavily regulated and the courts consider it
foreseeable that the status quo will change. Therefore, domestic investors have no reasonable expectation
that profits from the property will be secured in perpetuity. Foreign investments may use a different standard
for deciding appropriate compensation for losses of market share or profits. Governments may have to pay
for environmentally based restrictions (air, water pollutant restrictions) if the regulations are strengthened
due to a change in circumstance and inadvertently limit the return on investment expected by the foreign
investor. The national government, as the party to the agreement, may be expected to satisfy that lost
expectation of profit.

Land Ownership

NAFTA investor rights would consider restrictions on foreign land ownership or leasing to be
discriminatory. Residency requirements for land ownership, use, or access to resources exist in some
form in Nebraska, Oklahoma, Indiana, Kentucky, Mississippi, Wisconsin, Arizona, Colorado, North Dakota,
Montana, Pennsylvania, lowa, Minnesota, Oregon, Nevada, Alaska, Hawaii, Georgia, California, Maryland,
Massachusetts, and Washington state.

Western Governor's Association




Ownership or Access to Natural Resources

Lack of access to natural resources may be considered discrimination in violation of the national
treatment requirement. States that limit foreign access to minerals or water include Alaska, Montana,
Arizona, Utah, Wyoming, Idaho, and Oregon.

Western Governor's Association 1997

Government compensation for property loss or the act of expropriation or takings is not new. The concept of
takings in the domestic context awards compensation to citizens whose property is used or burdened for the
public good. In the US, only the loss of use of the property in its entirety gets compensation unless the
government physically occupies all or a portion of the land. (The citizen would be compensated only for the
occupied portion). The courts have long held that the diminution of the value of property is insufficient to be
considered a takings. The trade agreements suggest that partial takings may be granted to foreign investors.
This would mean that counties that wanted to place restrictions on land use that required setbacks, buffer
zones or denied dredge and fill permits might have to pay foreign investors for their compliance.

The Metalclad v. Mexico challenge illustrates this expanded definition of takings as well as the potential for
private investors to overrule public health and environmental concerns. Metalclad is a US company that
purchased land in Mexico with the intent of building a processing plant for toxic wastes. The Mexican regional
and federal governments approved the venture. The building commenced and was completed based on
representations of approval from the federal government. The local government never issued a building permit
and refused to on the basis on the environmental impact report. The local government would not allow the
plant to operate because it would have exacerbated the ground water pollution problem. In a desperate
attempt to stop the plant, the community zoned the site as a preserve.

Metalclad took the claim to a NAFTA tribunal and was awarded $16.8 million, (the cost of the building). The
tribunal also could have awarded the lost profits estimated in the business plan or loss of reputation. Judge
Tysoe, one of the judges who sat on the tribunal, voiced concern that this broad interpretation of the trade
agreement could interfere with customary and legitimate zoning laws.[x] The potential for environmental
damage or the health effects of ground water contamination were not considered to be critical to the
determination of the case. The impact on the investor was the main concern of the tribunal.

Note that the community would not allow the property to be used as a toxic "[T]his broad
waste facility, but did not say that the property could not be used for other
purposes. A U.S. court would not award takings if there were still economic
uses of the property available. The ability to use the property is protected, but [agreement] could
not a particular use. Particular uses must be consistent with local zoning, and interfere with
broader public policies. The trade agreement does not incorporate any of these
criteria in the deliberations. If foreign investors receive similar awards against
the U.S., domestic investors may lobby for equal rights to partial takings in the  legitimate zoning laws."
future. In fact, this has been proposed in Congress and defeated.
Compensation for partial takings would undermine the basis for land use law in
the U.S.

interpretation of the

customary and

Judge Tysoe, British Columbia

Economic Development Restricted

Local and state governments use many mechanisms to enhance economic development. Many of the most
successful programs include subsidies or preferences available only to resident businesses, or businesses that
meet a certain criteria for a disadvantaged class. NAFTA and the WTO specifically target subsidies that in any
way give preference to domestic business or discriminate against foreign investors.



Performance bonds, performance requirements, local input and labor requirements and local business
preferences are among the activities that may be interpreted as non-compliant with NAFTA and the WTO.
Programs that may be at risk include: [xi]

Community reinvestment acts

Living wage ordinances

Use of public pension funds for redevelopment
Purchasing criteria other than price and quality
Minority business support

Buy local or buy American policies

Recycled or local content preferences

These programs are common programs used by local governments to support local businesses or draw
investors to the community. The use of economic development to nurture local business is against the free
market principles that guide international trade agreements. The goal of the agreement is to encourage
foreign investment by leveling the playing field through harmonization or freezing regulation so that
investments are more predictable. State and local governments lose flexibility and predictability within that
process.

States use subsidies and tax breaks to encourage economic development, fund services for the poor, and
reward initiatives that fulfill public purposes. These practices may be considered illegitimate if the result gives
the government or domestic investors an edge over foreign investors. Any subsidies available to U.S.
companies must also be made available to foreign concerns. Tax breaks must be available equally and without
residency requirements.

Traditional Government Services May Be Challenged

As a provider of goods and services, governments receive special interest rates to save the public interest on
large capital projects. If a government activity is also provided by private industry, any subsidy or better
lending rates enjoyed by the government may be considered illegal subsidies that favor government providers
over foreign private enterprise. For example, United Parcel Service (UPS) is challenging Canada's right to use
their letter delivery routes to also deliver parcels. UPS claims that access to the Royal Post infrastructure is
unavailable to UPS, and therefore puts the Canadian Post at an unfair competitive advantage. Under the
NAFTA, any subsidies available to domestic market competitors must be available to foreign concerns as well.
Tax breaks must be available equally. UPS, therefore, is demanding either access to this infrastructure, which
would allow their packages to be carried by the Canadian letter carriers at no extra charge, or financial
compensation equal to that value. There is no reason that this challenge could not be posed to the United
States Postal Service if UPS is successful since the U.S. uses the same government-owned corporation
arrangement and delivers the same services. The challenger could be a Canadian investor in Federal Express,
or a sole proprietor with a license to deliver packages in Canada.

UPS v Canada

UPS is claiming substantively that this is a failure to provide national treatment (preferring Canadian
competitors to U.S. counterparts) and an abuse of government monopoly power. Procedurally, UPS is
bringing the challenge under Chapter 11 claiming a breach of a Chapter 15 requirement for Parties to
properly control their government monopolies. UPS contends that any breach of the other chapters in the
agreement are failures to comply with the minimum international standard of treatment required in
Chapter 11. If this argument is accepted, then every violation of any part of the treaty would open a
Party to a Chapter 11 dispute resolution. It is arguable that the dispute resolution section was intended
to prevent discrimination or nationalization of property and was not expected to include other articles of
the agreement.




Privatization Process Altered

Professor John Roberts defines the role of the state as an umpire between private interests, and an advocate
for the public problem of market failure (Appleton 1994 at 206). [xii] Privatization has the potential to offer
alternative provision of public goods and services. State and local governments fulfill this role when they
carefully construct contracts for private industry to provide goods and services traditionally provided by the
state (solid waste disposal, water distribution and treatment, etc.). However, the government has to play a
market-structuring role to promote competitive efficiency while serving broader public values in the public
service. [xiii]

In the NAFTA, GATS and FTAA regime, privatization is a matter of course, not a decision to be made by
individual localities or public utilities. The trade agreements, to varying degrees, liberalize markets to provide
goods and services that have been supplied by the government. Recall that governments provide public goods
in the first place because of market failures such as externalities and free riders. From the GATS each party
specifically lists the services that the government will open to private competition with public providers[2].
There is an exception for services that are provided by government agencies, but the caveat is that the
service must not be available in the marketplace. Thus, the existence of private hospitals, schools and water
treatment plants could open the door for private industry to compete with the government to provide these
services.

Government latitude in a number of areas may be significantly reduced under the agreements. According to
Barry Appleton, a Canadian plaintiff's attorney in NAFTA challenges, the trade agreement was drafted
specifically to restrain the traditional role of the state. Quality and access to public services may be
undermined if governmental control over the contracting process is weakened. Government subsidies
currently used to lower costs and expand citizen access may be claimed by foreign investors as compensation
for lost profit and market share due to the lower cost of government provision.

Costs May be Significant

There may be significant costs incurred by local and state governments in trying to satisfy these international
obligations. Many localities would have to enhance administrative and legal departments to gain the expertise
necessary to communicate the legislative agenda with potential investors in all participating countries.

It is unclear whether the localities and states that are challenged will be financially liable for the damages
awarded to investors. The known challenges against the United States at this time include claims for $1.8
billion. There may be other claims that have not been reported since, there is no obligation for either party of
the arbitration or the tribunal to make it public. (The Loewen claim was admitted only after a Freedom of
Information Act request). A group at the Fletcher School of Law and Diplomacy at Tufts University undertook
a study to assess the potential financial liability posed by international trade agreements. They estimated the
liability at $32 billion in the first four years that all agreements are in effect. Over the following four years
the estimate climbs to $159 billion. [xiv] Legal fees, staff time, and lost productivity of government employees
who will respond to these cases are not included in the estimates.

A Balance Between Economic and Governance Goals

The focus of these agreements is on increased trade and economic growth. These goals are not balanced by
concerns with other public policies and governance goals. The historical legal framework of the U.S. may be
altered dramatically by the property rights expansion for foreign investors. For example, the Clean Water Act
relies on land use management techniques and zoning. The technology-forcing advances required by the
Clean Air Act were costs absorbed by the private industries benefiting from the production of wastes. Both of
these major federal initiatives rely on state and local cooperation and the takings law as interpreted by the
Supreme Court. Government regulatory approaches such as these could be stymied by expropriation awards
under the free trade agreement. Domestically, some litigators stress that rampant takings liability would
bankrupt many local governments or divert financial resources from critical public works.[xVv]



There needs to be a balance between the free trade agenda and the

need for domestic governance. The restrictions and obligations of the
trade agreements are substantial and may impact significantly state and
local governments’ ability to protect their residents, resources, and

Zoning that restricts
development in order to

economic viability of local industry. protect drinking water
sources, wetlands, or steep
State and local governments are concerned that decision-making based coastal areas from mudslides
on local conditions might be severely restrained and burdened by may have to pay foreign
international interests entirely unfamiliar with the needs of the residents. claims for partial takings if
the tribunals interpret the
Reaction by State and Local Governments actions as expropriations of

land investment profits.

Governments are trying to understand the best way to enjoy the

benefits from markets and free trade provided by the agreements while

retaining state and local governmental authority. The Western Governors Association (WGA), the National
Council of State Legislators (NCSL), and the National League of Cities (NLC) are a few entities that have
made public requests to the US negotiating body, the United States Trade Representative (USTR) for
clarification of or protection from the trade agreement obligations. These entities are not against free trade.
The National Conference of State Legislatures, for example, supports free trade, but recognizes that
reservations can be made to avoid unnecessary preemption and preserve traditional state authority.[xvi]
Similarly, the National Association of Counties (NACo) supports free trade, but not to the exclusion of
federalism. NACo supports accountability including federal identification and communication of all impacts
federal legislation may have on state and local operations.[xvii] Over a dozen counties and municipalities
have passed resolutions requesting protection from the agreements or declaring that they will not participate
in the agreement and do not consider themselves bound. Canadian public unions and some municipalities
have been very critical of the agreement and have requested major revisions or repeal. Some of these groups
have requested that the NAFTA not be used as a template for other agreements without revisions to Chapter
11.

Despite the public controversy over international trade and the clearly communicated concern expressed to
the USTR and members of Congress, the FTAA draft made public in 2000 contained a virtually verbatim
replica of Chapter 11. The ability of state and local governments to eliminate the burdens of the legislative
restrictions and the threat of Chapter 11 liabilities is hindered by the singular focus on the economic benefits
of the agreement. Giving up the state right to immunity provides the corresponding right for U.S. companies
to opt out of the court systems in other signatory countries. Allowing foreign input into our legislative process
opens the door for U.S. business interests to shape foreign laws on subjects that may constrain profits
abroad.

State and local governments could benefit from early participation in the negotiation process and by
educating both their constituencies and representatives in Congress. State and local representatives should
seek to understand the impacts of free trade on their constituents.

Will investor rights may be in conflict with community values?

Will takings legislation, if expanded, could make environmental and health regulations too expensive to
enforce?

Will subsidies and revenues be considered discriminatory?

State and local government representatives are the frontline of democracy and have an obligation to preserve
the democratic, federalist character of the U.S. government. Democracy requires participation, representation,
and debate. Federalism requires a clear delineation of powers shared between the state and federal
governments. International trade agreements blur these distinctions, and grant foreign investors rights,
participation, and representation superior to that of U.S. citizens.

[1] “Affecting investment” is a broad category that encompasses anything that could inadvertently change the property rights or



future expectations of the foreign investor including higher expenses of raw materials which might result in a loss of profit.
[2] GATS is a "bottom-up" approach that includes only what is listed. NAFTA and FTAA are “top-down” treaties, which means that
all services that are not specifically excluded are liberalized.

References

[i1 Gordon, M.C., Democracy's New Challenge: Globalization, Governance, and the future of American
Federalism, Demos, New York, 2001.

[ii] The North American Free Trade Agreement, Chapter 11, Article 1101.

[iii] Dalton, Robert, E., 1999. National Treatment Law and Practice. M. Leigh and L.B. Ederington, Eds.
Chapter 6, "United States”. American Society of International Law, Washington, DC.

[iv] Kuehl, S., Senator and Senator M. Machado, Chairs, 2001. The Senate Committee on Banking and
Commerce and International Trade and the Senate Select Committee on International Trade Policy and State
Legislation Joint Informational Hearing on International Trade Agreements and the Role of the State
Transcript of Hearing. Sacramento, CA May 16, 2001.

[v] Western Governors Association, International Trade, the Environment, and the States: An Evolving State-
Federal Relationship, The Journal of Environment and Development, University of California, San Diego, 1995.

[vi] Harmonization Alert, U.S. Investor Uses Dual Strategy to Combat Canadian Pesticide Restriction, Public
Citizen, Vol. 2 No. 8. 2002.

[vii] Notice of Intent to Submit a Claim to Arbitration under Section B of Chapter 11 of the North American
Free Trade Agreement, Crompton Corporation v. The Government of Canada, November 6, 2001.

[viii] Schweke, W. and R. Stumberg, International Investor Rights and Local Economic Development,
Corporation for Enterprise Development, Washington, D.C. 1999.

[ix] International Institute for Sustainable Development, 2001. Public Rights, Public Problems: A guide to
NAFTA's controversial chapter on investor rights. World Wildlife Fund, Canada.

[x] Tysoe, Honorable Justice, 2001. In the Supreme Court of British Columbia, Between the United Mexican
States and Metalclad Corporation, Reasons for Final Judgment.

[xi] Schweke, W., 1999. Could Development Become lllegal in the New World Order. Alternatives, Vol. 17 No.
9, Corporation for Enterprise Development, Washington D.C.

[xii] Appleton, B. 1994. Navigating NAFTA. A concise users guide to the North American Free Trade
Agreement. Carswell Thomson Professional Publishing, Rochester.

[xiii] Warner, M.E. and Amir Hefetz ( 2001). Privatization and the Market Role of Government, Briefing Paper.
Economic Policy Institute, Washington, DC. Available at epinet.org

[xiv] Gallagher, K.P. and F. Ackerman. The Fiscal Impacts of Investment Provisions in United States Trade
Agreements. The Global Development and Environmental Institute at the Fletcher School of Law and
Diplomacy, Tufts University. Taxpayers for Common Sense, Washington, D.C., 2001

[xv] Kendall, D.T., T.J. Dowling, and A.W. Schwartz, (2000). Takings Litigation Handbook: Defending Takings
Challenges to Land Use Regulations. American Legal Publishing Corp., Ohio.

[xvi] National Conference of State Legislators, Letter dated August 22, 2001 to Gloria Blue, Executive
Secretary of the USTR.

[xvii] National Association of Counties, Testimony of NACo Vice-president Javier Gonzales to the House



Committee on Government Reform, June 30, 1999.



http://www.cornell.edu/
mailto:brian.lukoff@stanford.edu

Cornell University Search Cornell

Restructuring Local Government

i

Options For County Nursing Homes in New York State

A Joint Project of the Civil Service Employees Association, County Nursing Facilities of New York,
Inc. and the Department of City and Regional Planning, Cornell University

This web page is the product of several months of collaborative research between County Nursing Facilities of
New York, Inc. (CNFNY), the Civil Service Employees Association (CSEA), and the Department of City and
Regional Planning at Cornell University. Our goal in carrying out this research was to develop a better
understanding of the current status of New York’s county homes. Together we designed and administered
three surveys for nursing home administrators and labor leaders. Research questions addressed include the
financial health of county homes, the status of labor-management relations in these facilities, and the degree
of interest in redesigning established service delivery models. In addition to the survey research, this page
contains additional background information on state and national trends in the long-term care industry.

Summary Report & Recommendations
Power Point Presentation
Trends and Policy Options for Long-Term Care

Surveys of Public Nursing Homes in New York State

©2006 Cornell University | Restructuring Local Government Home | Report a technical problem


http://www.cornell.edu/
http://www.cornell.edu/
mailto:brian.lukoff@stanford.edu
http://www.cornell.edu/search/

o™
Cornell University Search Cornell

Restructuring Local Gove

lent

r‘;

Transfer of Development Rights Programs
Using the Market for Compensation and Preservation
Jason Hanly-Forde, George Homsy, Katherine Lieberknecht, Remington Stone

Local governments undertake transfer of development rights (TDR) programs to use the market to implement
and pay for development density and location decisions. TDR programs allow landowners to sever
development rights from properties in government-designated low-density areas, and sell them to purchasers
who want to increase the density of development in areas that local governments have selected as higher
density areas.

TDR programs appear to offer many advantages to local governments that want to control land use but also
compensate landowners for restrictions on the development potential of their properties. TDR programs can
be easier to implement than typical zoning programs; they make development more predictable and use the
market to compensate landowners for lost property value. TDR programs are also more permanent than
traditional zoning regulations.

Although TDR programs appears to be a potentially powerful land use tool, few communities have had
success in using these programs because of the associated challenges . TDR programs do not reduce the
need for zoning and can actually be more complex to administer. Communities may not support TDR
programs, and local governments may have to invest in community education programs to explain them to
the public. Lastly, although the permanency of TDR programs can be an advantage, it may also be a liability,
since a community's land use needs change over time.

Local governments that are interested in TDR programs should consider both how to create a strong market
for development rights in their communities and how TDR programs interact with the 'takings' issue. The final
part of this paper presents advice and information on both these topics and ends with an evaluation of TDR
programs as a governing tool.

What is the history of transfer of development rights programs?
What is a TDR program?

How does a TDR Program Work?

What are the advantages of TDR programs?

What are the challenges of TDR programs?

How can local governments build a market for a TDR program?
Should local governments worry about TDR and 'takings' law?
Is a TDR program a good governing tool?

Conclusions

Landownership was one of the first measures of citizenship in the United States. The passion to protect the
right of property owners to reap economic gain from their land still burns strongly today. Because of this,
local governments often encounter citizen resistance to land use controls that attempt to provide for a public
good. As a result, zoning can be very difficult to implement.
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Many planners tout transfer of development right (TDR) programs as a way to take the politics out of zoning.
With TDR programs, the market makes land use and density allocations and compensates property owners
whose development rights have been limited in order to preserve some societal good, such as open space,
farmland or historic preservation. It is a potentially powerful tool, but in its thirty year history, it seems to
have made little headway in communities across the country. This paper examines TDR programs, their
benefits and their costs and suggests why the adoption of this tool has been limited.

What is the history of transfer of development rights programs?

Zoning was the first widespread attempt to balance individual property rights against the good of society.
Early advocates also suggested that zoning would enhance property values (Karkainen, 1994).

In 1916, New York City enacted the nation's first comprehensive zoning ordinance after a spate of
skyscrapers blocked sunlight from neighboring properties. At the same time, warehouses and factories were
encroaching on fashionable retail areas of Fifth Avenue. The new zoning ordinance set both height and
setback requirements and separated incompatible uses, such as factories and residences (City of New York
Department of Planning, 2002).

From the beginning, critics complained about the unfairness of zoning since it benefits some landowners and
limits others. In 1926 the U.S. Supreme Court ruled in the landmark case of Village of Euclid, Ohio v. Ambler
Realty that the legal system recognizes many kinds of unequal burdens (Karkainen, 1994). The Euclid case
required two hearings before the high court narrowly affirmed a community's ability to zone. (Callies, Freilich
and Roberts, 1999)

The idea of transferring development rights between properties was first introduced in New York City with the
passage of that first American zoning ordinance in 1916. It allowed landowners to sell their unused air rights
to adjacent lots, which could then exceed the new height and setback requirements. In 1968, the city
Planning Commission changed the rules to allow transfers between lots several blocks apart (Johnston and
Madison, 1997).

In the early 1980s, the command and control nature of many regulations came under fire as an inefficient.
Policy makers searched for ways to govern using the market (Henig, 1989-90). In 1986, Australia created a
system of tradable fishing permits to stabilize lobster populations. During the first half of the 1990s, a system
of tradable pollution credits in the U.S. cut emissions of sulfur dioxide (which causes acid rain) in half (Brown,
2001). With these successes, market advocates found the world moving in their direction-toward answering
all kinds of societal questions with economics. Land uses proved to be no exception.

What is a TDR program?

Most people have a very two dimensional view of their
property-just a piece of land on which to build a house
or commercial building. But the bundle of rights that
comes with a piece of property is much more complex.
Some physical rights, depicted in Figure 1, include the
rights to build, exploit natural resources, restrict access
and farm. Other legally enforceable rights include the
right to sell the land, subdivide it, rent it out or grant
easements across it.

TDR programs allow landowners to sever the building
(aka development) rights from a particular piece of
property and sell them. Purchasers are usually other
landowners who want to increase the density of their
developments. Local governments may also buy
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development rights in order to control price, design
details or restrict growth.

TDR programs strive for two main goals. First, communities can use TDR programs to preserve open space,
agriculture, historic buildings or housing. And TDR programs make such preservation more equitable and
politically palatable by compensating landowners who lose the right to develop their property.

How does a TDR Program Work?

To demonstrate the operation of a TDR program, we have created a fictional farming community called Circle
County.

At first, Circle County is completely devoted to agriculture (Figure 2).
However, its farms face development pressure from a growing urban area

not depicted on the illustration.

At some point that pressure makes it

economically less likely the land would

remain in agriculture (Heikkila, 2000).

Indeed many farmers call the option

to develop their land their "retirement
plan." When left to traditional zoning,
market pressure often causes low
density development, that is, suburban

sprawl (Figure 3).

Figure 2 - Circle County

Figure 3 - Typical Sprawl Pattern

However, Circle County government leaders decided to preserve their rural
character. Under traditional zoning the only option would have been to tell
some farmers that they could not sell their land for development. Instead
the government instituted a TDR program. Farmers in the northern and
western parts of the county could sell their development rights to builders in
the southern and eastern areas designated for more density (Figure 4).

What are the advantages of TDR programs?



TDR programs compensate property owners.

Local governments use TDR programs to
mitigate the economic impact of land use
regulations, specifically to compensate
landowners for perceived partial takings (Johnston and Madison, 1997). This
planning tool offers landowners a way to recapture some lost economic value
when a property is downzoned[1] from residential use to agricultural use for
preservation purposes.

Figurs 4 - Circle County TDR Progr

TDR programs are an easier way to implement zoning.

TDR programs do not replace zoning, but make strong land use regulations
more politically feasible and easier to implement (Barrese, 1983). Local officials
feel less political pressure if landowners are compensated for their "lost” rights.
And a well-constructed TDR program reduces the demand for zoning variances,
since developers will use the market, not their connections to the local zoning
commission, to secure additional development rights.

TDR programs provide private funding for protection.

HousinG IN SEATTLE

Seattle, Washington
created a TDR program
for affordable housing in
1985. The TDR program
has created or
preserved 559 units of
affordable housing. It
was recently
reconfigured to create

another 900 units.

(Walker, 2002)

Finding public funds to protect open space and historic buildings is increasingly difficult as governments
carefully watch their bottom lines. One reason local governments created TDR programs was to leverage

market monies to achieve such goals. (Wolfram, 1981).

TDR programs make development more predictable.

Developers benefit from the clarity and consistency that TDR programs offer (Pruetz, 1997). Instead of
incurring the costs and risks of negotiating for variances, developers can exceed certain zoning regulations

simply by purchasing development rights from other property owners.
TDR programs are more permanent than zoning.

Since TDR uses deed restrictions or conservation easements to sever and
extinguish development rights, public values such as open space and historic
buildings are permanently protected. In contrast, zoning rules can change over
time and with new administrations.

What are the challenges of TDR programs?

TDR programs do not reduce the need for planning.

"Zoning is just two
public hearings and one
vote away from
changing.”

Jim Lively, Planner
Michigan Land Use Institute

TDR programs only work in conjunction with strong zoning ordinances and good comprehensive planning.
However, building political consensus on zoning issues is always a challenge. As a result, successful TDR
programs require the commitment and political will of the community (Lane, 1997).

TDR programs can require increased administration.



In reality, TDR programs may be more complicated and expensive to implement than traditional zoning. Local
governments must oversee (or contract out oversight of) the market; track and defend deed restrictions; and
assist in proper preparation of easement documents. In many cases, the local government may regulate the
market through TDR banks[2] or other tools.

TDR programs require increased public education.

Citizens, real estate professionals, lawyers, assessors, and planners all need to be educated in the TDR
process. Since successful programs require community buy-in, local governments must market the program,
using mailings, public meetings, and advertisements. For example, efforts to institute a TDR plan in Santa Fe,
New Mexico started with an all-day workshop (Pruetz, 2002).

Communities may not support TDR programs. "[The process of

Despite public education efforts, it may be difficult to find areas willing to creating] a valuable

accept higher density development (receiving areas), since many people receiving area involves
perf:elve that high density development decreases property values and quality the kind of higher
of life. . .

density zoning that
TDR protects preservation values permanently. many conservation-

Although some consider the permanence of a TDR transfer to be a benefit, it minded suburbanites

also limits the future options of a community as societal values and community want to prevent in the

characteristics shift. first place."

How can local governments build a market for a TDR program? (Haar and Kayden, 1989, p.

151)
Comprehensive land use and fiscal planning

Successful TDR programs start with strong comprehensive plans. Communities must encompass a enough
land to have sufficient sending and receiving areas. Otherwise some kind of regional government or inter-
municipal pact is needed to carry out the program and ensure the fair distribution of development and tax
revenues. The planning process must also accurately gauge the desires of the community for development
and preservation.

The supply side: sending areas A MopeL TDR Procram:
Montcomery County, MD

In the areas where land will be preserved, property owners must be motivated
to sell their development rights rather than fully develop the land themselves.
Commonly this is done by downzoning their land to a lesser density. Other
factors may constrain development, such as environmental regulations, site
problems or adequate public facility ordinances[3]. These factors can compel touted as having one of
property owners to sell their development rights. In addition, a favorable
transfer ratio from the sending area to the receiving may make the transfer
lucrative enough to entice sellers. For example, in Montgomery County five
times as many TDR credits could be transferred out as could be used on site. Since its inception in

The Montgomery
County, Maryland is

the most successful TDR

programs in the nation.

. L 1980, the county has
The demand side: receiving areas Hnty

protected over 50,000
Designating the receiving areas can be
the trickiest part of setting up a TDR
program (Canavan, 1990). A working
market requires that receiving areas face Montgomery County's
a demand for denser development than
is currently allowed. For example, in
Montgomery County developers used TDR

acres of farmland and

open space.

achievement is due in

large part to its success
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credits to build, attractive transit-
oriented-neighborhoods around the
Bethesda and Silver Spring Metro transit
stations.

in forming a market for

development rights.

(Montgomery County Planning
Board, 2002)

Requirements that development projects

use TDRs are an effective, if coercive, means of forming a market. And
if communities eliminate alternative ways of achieving higher densities,
such as variances, then the purchase of development rights becomes a
necessity. This can have mixed results. The variance process is often
viewed as flawed and tilted towards property interests. However, it can
be much more responsive to changing community needs than a TDR
program.

Other possible incentives for developers to buy building rights include
maximum density bonuses, exemptions from some development impact
fees, or even exemption from certain development standards like
setback, open space, and parking requirements. (Pruetz, 1997)

Community participation in the comprehensive planning processes is
particularly vital in receiving areas since many residents might believe
that high density development lowers property values and diminishes
quality of life.

Rights as currency

Grand Central Terminal,
New York City

In communities with TDR
programs, the rights become the
currency of development. The

development value (not price) of a Grand Central Terminal,

TDR credit is set so that one
equals another. Credits can be
bought and sold at any time, not
just when a particular development
in the receiving site is pending.
Also, a TDR should be a general
investment available to anyone,

not just possible developers. Local citizens, land trusts and investors
may all have an interest in the market for other reasons aside from

development.

Sometimes a municipality may step in and act as a broker, buying TDR
credits for later sale. This idea of a TDR bank is increasingly popular.
Municipalities can act essentially as a federal reserve bank influencing the
price of the development rights. Some communities also put conditions
on the sale of rights from their bank in order to influence other aspects
of development, such as design details or affordable housing

constructed in 1913, is one of
the city's architectural
masterpieces. In the late
1960s, the Penn Central
Transportation Company
wanted to construct a 53-
story 'addition’ over the
protected landmark. The city
decided the tower would
destroy the character of the
Terminal, so they allowed
Penn Central to transfer the
development rights to
adjacent properties. (Figure
5)




requirements. Finally, if the government buys TDR credits without eventually transferring them to a
developer, the program can be a tool for restricting growth, similar to the more common ‘purchase of

development rights' program.

Brokers often step in to facilitate transactions, charging a fee of six to seven percent of the total price just as

in regular real estate transactions. In some cases brokers may wind up advertising their TDR services,
possibly taking over the marketing function from the government (Pruetz, 1997).

Administration

Public education is essential so that everyone remembers the
program goals and learns the operation of the market. Mailings
to and public meetings for landowners in sending areas, potential
developers and residents of receiving areas are an integral part
of the education effort. TDR program staff can also assist people
with the legal aspects of the program.

When deciding on the number of TDR credits to make available,
most literature recommends setting the ratio of sending credits to
potential receiving credits to at least 2:1. This leaves room for
receiving sites to be developed without fully using TDR credits to
increase density to the maximum allowable. Montgomery County
has used more than half of the sending TDRs but found that the
ratio is down to about 1:1. (Montgomery County Planning Board,
2002) As a result, the price of development rights has
dramatically decreased, so the county is in the process of looking
for more receiving sites.

Communities must monitor the progress of the program to
ensure that goals are met. If local governments do not have the
expertise or interest in administering a program, they can
consider hiring a local land trust or other service provider.

Should local governments worry about TDR and ‘takings’
law?

The Fifth Amendment to the U.S. Constitution reads, in part, "nor
shall private property be taken for public use without just
compensation.” Traditionally, a taking was defined as a physical
seizure of property by the state.

However, in 1922 the U.S. Supreme Court ruled that

TDR and Land Trusts

Since the land trust community has
experience in the facilitation and
administration of purchase of
development right programs, local
governments may want to explore
the possibility of partnerships with
private land trusts.

Local land trusts may be able to
assist with education of the
community, the marketing of the
program and the facilitation of the
conservation easements or deed
restrictions. Clear and
comprehensive contracts between
the local government and the land
trust are an essential element of any
partnership.

So far, private land trusts haven't
had much participation in local
government TDR programs (Land
Trust Alliance, 2002). One notable
exception is that many municipalities
donate the conservation easements
that extinguish transferred
development rights to a local land
trust.

governmental interference in the form of excessive regulation may be so burdensome to a landowner as to
have the same effect as an actual physical invasion thus establishing the regulatory taking. (Pennsylvania
Coal Co. v. Mahon). Land use zoning falls under this broad legally-murky category of regulatory takings.

To complicate matters, the High Court has ruled that a landowner must lose total use of the property before
the government pays compensation. A partial taking need not be compensated at all. Consequently, the state
has every incentive to have its actions deemed partial rather than full takings. Some municipalities view TDR
programs as a way to achieve this goal.

In Penn Central v. City of New York, the Supreme Court seemed to indicate that TDR credits have a value

that could prevent a total taking of property - and thus require compensation. However, in the more recent
Suitum v. Tahoe Regional Planning Agency, this attitude seemed to change. In a concurring opinion, Justice
Scalia wrote that "TDRs. have nothing to do with the use . of the land to which they are attached. The right



to use and develop one's own land is quite distinct from the right to confer upon someone else an increased
power to use and develop his land.” However, Scalia goes on to praise TDR programs as a Vvaluable land use
tool, but not as a way for the government to avoid a takings claim.

It must be noted that the Suitum case concerned only the legal outer bounds of the issue - situations in
which parcels in a given sending area are stripped of all rights to build. So long as a bare minimum of
development is permitted on a particular set of landholdings, there may be no ‘takings' issue. Montgomery
County cleverly kept within the bounds of this loophole because it rarely zones land as zero-growth. It
implemented a baseline minimum of one dwelling per 25 acres in its sending areas. (The result has been a
proliferation of overpriced rural ‘estates’, which may be less desirable than maintaining agricultural land, but
may be more attractive than the sprawling alternative.) (Pruetz, 1998)

Also, the Suitum case heard by the Supreme Court might have been deemed a ‘just compensation® if Lake
Tahoe had some sort of TDR bank in place, whereby the owner could have quickly and easily sold TDRs at a
fair minimum price without having to enter the marketplace. A TDR bank ensures liquidity and bridges the
time gap between when an owner wishes to sell rights and when a developer needs to purchase them.

Is a TDR program a good governing tool?

Salamon (2002) cites five criteria on which we can judge the quality of a particular governing tool:
effectiveness, efficiency, equity, manageability and legitimacy. How do TDR programs measure up?

Effectiveness

Does the governing tool achieve its intended objectives? This is the most fundamental question that must be
asked. As previously mentioned, there are essentially two goals for TDR programs: preservation and
compensation. The most highly touted programs do well at preserving land and the preservation is, by and
large, permanent. However, even the model program in Montgomery County, Maryland has hit a few snags in
terms of compensation. Due to a lack of receiving area demand, farmers in the sending areas that still hold
development rights find them worth a lot less than when the program started.

Efficiency

Are the results achieved at a reasonable cost? Again there are two ways to examine the efficiency of TDR
programs. One is administrative costs. The other is the cost of preservation. Administrative costs can be
somewhat higher than under traditional zoning. Markets must be formed and monitored. TDR credits must be
created and administered. Also, there are no savings over traditional planning techniques since a
comprehensive plan and complete set of zoning rules must already be in place for TDR programs to work.

On the other hand, sometimes the only way to preserve land or historic places is by buying property or
development rights. That is impossible for many cash-strapped local governments to do with public funds.
TDR programs allow private money to be used to achieve those goals.

Equity

Are TDR programs basically fair and do they redistribute resources to people who need them? TDR programs
try to spread the wealth of development by allowing landowners, especially farmers who equate their ability
to develop their land with their retirement, to recoup their investment. To achieve this, the sending and
receiving areas must be built properly to make sure that TDRs remain valuable. Otherwise, landowners in
sending areas will find their TDR credits worthless and their land still unable to be developed.

However, creating value for landowners in the sending areas creates another equity problem for those in
receiving areas. Residents of the receiving areas may not want the higher density development. This problem
is particularly severe when the receiving area is an already existing suburb.

Manageability



Creating TDR markets can be a complex task. Decisions must be made to set up sending and receiving
districts, underlying zoning, density planning and credit ratios. Some programs also require government-run
TDR banks. Every choice affects the demand for TDR credits, their price and the success of the program. As
the number of successful models increase, manageability should become easier, but it remains a complex
task.

Legitimacy and political feasibility

A TDR program, with its inherent goal of compensating landowners, is naturally more politically palatable than
typical command and control zoning regulations. However, any kind of land use restriction generates
controversy. Municipalities must build community support for the projects (Johnston and Madison, 1997).
Successful TDR programs cannot be created by the will of an agency. Political legitimacy must be built over
time.

For example, successful TDR programs typically have a pre-existing constituency built around the need for
land use controls. In Montgomery County Maryland, the Planning Commission had extensively studied
farmland economics. In Lake Tahoe, local residents faced an indisputable decline in water quality. In New
Jersey's Pinelands program, the TDR program was the latest effort in a longtime farmland protection program
(Johnston and Madison, 1997). Public education and buy-in are vital.

Conclusions

As policy makers continue to search for ways to use the market as a governing tool, local governments will
continue to consider transfer of development rights programs. TDR programs can be effective, equitable
governing tools that make zoning more politically feasible. These programs offer two key benefits to local
governments: they compensate landowners for lost property value due to zoning, and they use the market to
pay for the preservation of public goods.

However, these programs can be costly and difficult to administer compared to typical zoning. Local
governments must oversee (or contract out) regulation of the market, complex operation for such an unusual
good. Even with education and program marketing efforts, communities may not support TDR programs,
especially when they are on the receiving end of increased density. Lastly, TDR programs usually protect land
or buildings on a permanent basis. This is both an advantage and a disadvantage of this tool.

Communities should be aware that a TDR program is not a substitute for planning and zoning, rather TDR
programs require strong zoning. Therefore, they may not provide a sure-fire way to avoid friction over
property rights issues, although some innovative communities have designed their programs to lessen the
likelihood of takings conflicts.

TDR programs will be most effective in communities facing strong development pressure, where officials
believe it would be difficult to successfully implement traditional zoning restrictions to achieve preservation
goals or where financial resources are not available for municipalities to buy land or development rights on
their own. Montgomery County, MD offers the best example of how a community with these characteristics
has formed and implemented a successful TDR program.

Despite its potential as a land use tool, transfer of development rights programs have been slow to catch on
in communities. While there have been some visible successes, there have been many places where the
schemes fail for one reason or another. So while policy advocates push transfer of development rights
programs, it is likely that pragmatic local government officials are still reluctant to take the lead.
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Introduction to Prison Privatization

The movement towards the privatization of corrections in the United States is a result of the convergence of
two factors: the unprecedented growth of the US prison population since 1970 and the emergence out of the
Reagan era of a political environment favorable to free-market solutions. Since the first private prison facility
was opened in 1984, the industry has grown rapidly; gross revenues exceeded $1 billion in 1997. This paper
will examine the industry's growth in the US in recent decades, and its current scope. The evidence for and
against claims that private prisons can realize gains in efficiency will be weighed, and implications of
privatization for other public values including safety, justice, and legitimacy will be examined.

The Evolution and Scope of the Private Prison Industry

The birth of the contemporary American private prison industry may be traced to 1984, when the United
States Immigration and Naturalization Service became the first federal agency to contract for private
correctional services, with the Corrections Corporation of America. This initial movement toward the federal
privatization of corrections was quickly followed by contracts for outsourcing developed by the US Marshals
Service and the US Bureau of Prisons in 1986. The first county-level private prison contact was signed in
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1984, between Hamilton County, Tennessee and the Corrections Corporation of America. Shortly thereafter, in
1985, the first state-level contract was signed, between the Commonwealth of Kentucky and the United
States Corrections Corporation (NCPA 1995).

In 1987, approximately 3,122 inmates out of 3.5 million inmates were confined in private corrections facilities
in the United States. By 2001, the total United States inmate population had swelled to a staggering 6.5
million inmates—123,000 of whom were confined in private facilities. This 4,000% increase in the number of
prison beds in private hands was fed by the concomitant 90% growth in total inmate populations in the
United States as a whole. (BOJS, 2001). Currently, over 32 states and Puerto Rico have formed contacts with
corrections corporations. Figure 1, below, illustrates the inmate capacity of private prisons by state as of 1999
(Thomas, 2002).

Capacity in Private Prisons, 1996
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Figure 1

As the above chart shows, per 1999 estimates, Texas, California and Oklahoma exhibit the largest inmate
populations incarcerated in private facilities, with populations of 30,000; 11,000; and 10,000 inmates,
respectively (Thomas 1999).

Although Texas holds the highest number of our nation’s private prison beds, the proportion of inmates in
private facilities to the total Texas inmate population is only 10.1 percent. New Mexico outsources the largest
proportion of its inmate population to private corporations (43.8 percent), followed by Alaska (31.7 percent),
Montana (32.7 percent), Wyoming (28.3 percent), Hawaii 22.9 percent), Wisconsin (16 percent), Mississippi
(16.9 percent), and Tennessee (15.5 percent) (Fig. 2-ok DOC, 2002).
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The financing of private corrections facilities varies from state to state, and, concurrently, from facility to
facility. The per diem rate formed though a contract in Okalahoma, for example, may be substantially
different from that formed in Tennessee. In general, however, there are two broad methods of financing the
capital costs incurred through the construction of private corrections facilities — either the corporation
undertakes the construction of the private corrections facility without pubic assistance and rents its services
to a contracting jurisdiction, or the jurisdiction issues bonds to finance facility development. When bonding
occurs, the private corporation normally administers the prison for an established period of time, after which
control is diverted back to the contracting jurisdiction (Leonard, 1990: 71-76).

Operational costs of private corrections facilities vary depending upon both the type of facility and programs
offered to assist in incarceration or rehabilitation. A facility’s security classification has the greatest impact on
its operating cost. In Oklahoma, the average rate for a medium security facility is forty-eight dollars per
prisoner per day. This rate is subject to change with each subsequent contract negotiation. Indeed, in 2002
New Mexico was able to renegotiate the contracted per diem rate for one of its maximum security facilities
from ninety-three dollars to sixty-five dollars. Rates can also be adjusted upward; corrections companies
operating in Oklahoma have realized a forty cent ($0.40) increase in their per diem rates as a material
incentive for the provision of drug and alcohol rehabilitation programs (OK, DOC, 2002).

In 1999 there were 14 private prison corporations operating in the United States, with a total capacity of
122,871. The two largest, Corrections Corporation of America and Wackenhut Corrections Corporation,
operated 55.6% and 21.73% of the total market share, respectively. Table 1 (below) lists the largest private
prison firms operating in the United States, with their total capacity and market share, as of 1999 (Thomas,
Charles, 1999 Census).

Table 1: Firms Operating in the United States in 1999

Capacity of Facilities Under Contract in United Market Share of United States
Management Firm States Contracts
Alternative Programs, Inc. 340 0.3%

Avalon Correctional Services, Inc. 350 0.3%



The Bobby Ross Group 464 0.4%

CiviGenics, Inc. 2,791 2.3%
Cornell Corrections, Inc. 7,138 5.8%
Correctional Services Corporation 6,517 5.3%
Correctional Systems, Inc. 272 0.2%
Corrections Corporation of 68,256 55.6%
America

The GRW Corporation 362 0.3%
Management & Training 9,177 7.5%

Corporation
Maranatha Production Company 500 0.4%

Wackenhut Corrections 26,704 21.7%
Corporation

Totals 122,871 100%0

Private Prisons, the Efficiency and Quality Questions

Most arguments for the privatization of prisons revolve around one issue: efficiency. The purpose of
privatization of any government undertaking is to improve the quality of the service provided without
increasing the costs, or to decrease the costs without decreasing the quality of service. It is mainly on the
strength of claims to efficiency that prison privatization expands in scope.

Proponents believe that private prisons not only costs the taxpayer less, but also require the state-run
agencies to operate more efficiently themselves. When private companies are allowed to enter into the
market for prisons, they argue, state run facilities are forced to operate more efficiently or risk losing their
funding. Those who oppose prison privatization point to studies claiming that the superior efficiency of private
facilities has not been conclusively demonstrated (GAO, 1996). Few available studies account for both cost
and quality, making conclusive judgment about efficiency impossible. Insofar as savings are realized, they
argue, it is through making dangerous cuts in labor costs (Greene, 2001). Further, they say, studies
comparing costs have not thoroughly accounted for overhead costs and costs of negotiating contracts, thus
underestimating the cost of private facilities as compared to public ones.

Whenever a public service becomes privatized a question arises as to whether or not the service quality will
be affected, either positively or negatively. But within the realm of prisons though there is a dispute which
has arisen over what quality of service actually means. Some argue that the purpose of a correctional facility
is to rehabilitate the offender, so upon release s/he can reenter society and become a productive member.
Others believe that the purpose of prisons is to lock away those who commit crimes, so that they are not free
to commit additional crimes in society. In this view, prisons are meant to be a deterrent, to help persuade
people from committing the crimes. Generally speaking, there are three main types of issues when looking at
quality.

Security of the institution; number of escapes, number of deaths, etc

Rehabilitation efforts; Drug Rehabilitation, Education, etc.



Quality of life; medical treatment, food, recreational services, etc.
Privatization Proponents

A study of the quality of prisons in New Mexico showed that private facilities had a higher quality of service in
all but one category, “care”, as figure 3 (Montague, Erik; August 2001) below shows.
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The study was based on a Bureau of Prisons survey and included both prisoners and correctional staff in the
respondents. When comparing federal, state and private facilities within New Mexico, the private prisons were
more highly rated by respondents in almost every category. Doubts regarding the quality of the facilities are
not supported by this analysis.

Proponents of privatization argue that private prisons, through innovative design and management, and by
realizing economies of scale, can lower the overall costs of incarceration:

Studies in both 1997 and 2000 by the State of Arizona of costs associated with both public and private
prisons found evidence of cost savings:

The 1997 Study found average costs per inmate per day in government prison was $43.08, as compared
to $35.90 in the private prison, estimated savings of 17% (Thomas, 1997)

The 2000 Study found average costs per inmate per day in government prisons was $46.72 in 1998 and
$45.85 in 1999, as compared with the average costs of $40.36 in 1998 and $40.88 in private facilities,
estimated savings, of 13.6% in 1998, and over 10% in 1999. ( Dept. of Corrections, Arizona, October
2000)

Corrections Corporation of America claims that between 1994 and 1998, the states that contracted with
them for prison facilities saved a total of $248 Million in costs. (www.correctionscorp.com)

1996, Louisiana conducted a survey of the costs of three identically built prisons, one run by the state

and the other two by private corporations. The study found that the average per diem rate of the state
facility was $26.76 while the average cost for the private facilities were $22.96 and $23.51, savings of
14 to 16 percent. (Reason Policy Institute, Pg. 4)



Opponents of Privatization

Critics of privatization claim that there are no true efficiency gains from privatization, arguing that
comparative studies of efficiency often ignore a number of key factors, by looking only at the operational
costs (per diem rates). In 1996 the US General Accounting Office brought into question a number of the key
assumptions that the proponents of privatization claim. Ultimately, the GAO found that there was no evidence
conclusively demonstrating efficiency gains from privatization (GAO Reports, GAO/GGD-96-158). The GAO
pointed out flaws in many of the studies touting efficiency gains from prison privatization. They found
virtually no reliable multi-year studies. Those that they did find suffered from flaws including: failinure to
compare similar institutions, failure to account for both cost and quality, or lack of a nuanced account of
hidden costs.

The cost of contract negotiation is an example of a cost that is often overlooked. The process of gathering
proposals from corporations, analyzing them, and determining who is awarded the contract is an expense that
is usually ignored. This is an additional cost that the state must endure in determining whether or not to
contract out the service. Another cost that can raise the operation costs of any given contract is excessive
health care costs. When a contract is negotiated between a state and a private corporation for the costs of a
correctional facility, generally a negotiated health care rate is established, and anything above this amount
must be covered by the state. While the rates negotiated will cover a majority of the health care needs of an
inmate, in cases of severe disease this is not usually the case, and the additional costs must be borne by the
state, which is ultimately responsible for the health of the prison population.

Another possible explanation for the appearance of efficiency gains is the shift in tax burden to local
municipalities. In years past, the mentality of “Not In My Back Yard” (NIMBY) arose whenever a new prison
facility was to be built. Then, as areas began to see that there were possible economic gains by the
placement of a prison near an economically impoverished town, the mentality began to change. Rural towns
began to see prisons as a stable economic source for the area, and municipalities began to offer economic
development funds to private prison corporations for the construction of new facilities within their jurisdiction.

Table 2: Subsidies Given to Corporations (Jail Breaks, 2002)

# of Facilities % Of Facilities with Total Value of Construction Total # of
Operating Company in Study Subsidies Bonds (in millions) Subsidies Found
Corrections Corporation 37 78% $406.4 41
of America
Wackenhut Corrections 16 69% $165.5 21
Cornell Companies 2 50% $0.0 1
Five Others 5 60% $56.6 4
Total 60 73% $628.6 67

What is often overlooked is that there is no clear evidence of prisons being a strong source of economic
growth. As in the case of military bases, while the creation of a new prison, or the loss of a former older
facility may make people believe that excess economic growth will occur, there is little evidence supporting
these statements. (Hooks, Gregory; 2002).

Public Values

Efficiency aside, prison privatization presents some serious dilemmas regarding public values such as safety,
justice, rehabilitation, and legitimacy.

Safety: Do private prisons pose a threat to the safety of prisoners, prison workers, or the general public?



Justice: Are the mechanisms of private prisons liable to distort sentencing?

Rehabilitation: Can the profit motive be reconciled with the need to prepare inmates for productive lives
after prison?

Legitimacy: Is incarceration an inherently governmental function? Is it right that profits be reaped from
human imprisonment?

Safety

Opponents of private prisons argue that their incentive to cut costs to maximize profits presents a threat to
the safety of prisoners, prison staff, and the public at large. They argue that private prisons tend to have
fewer guards with less experience, which results in an increased rate of violent incidents behind bars. One
study found violent incidents to be as much as 50% more frequent in private prisons (Greene, 2001). Also,
private prisons may pose an increased risk of prisoner escape; a study cited by the Reason Public Policy
Institute, no foe of privatization, found that government-run prisons have fewer escapes, less substance
abuse and greater recreational and rehabilitation measures in place (Moore, Adrian 1998).

Further, some critics of privatization claim that the relative ease with which private industry can construct
new prison cells leads to an over-reliance by government on incarceration at the expense of preventive social
programs-- programs which, they argue, are more effective in preventing violence (Logan, 2002, Currie
1998). A study by Grassroots Leadership found that discretionary funds in the state of Mississippi were being
routed from education to private prisons (www.grassrootsleadership.org).

Industry supporters, on the other hand, argue that through innovation in prison design and operation, private
prisons are made safer than public facilities. Proponents argue that the profit motive creates incentives for
safety, as violent disturbances in facilities leads to greater costs in the long run (Lissner et al, 1998) . A safe
prison, they argue, is a profitable prison.

Justice

Those who oppose prison privatization make the case that the industry has the incentive and the wherewithal
to extend the amount of time convicts will remain in prison, and that this presents a threat to justice. The
industry, they say, can extend sentences in two ways. First, it has thrown its influence, through lobbying and
campaign contributions, behind “tougher” laws such as "three strikes", mandatory minimum sentencing, and
"truth in sentencing” that increase the duration of sentences. The conservative American Legislative Exchange
Council (ALEC) has been extremely active in advocating truth-in-sentencing and three strikes policies
throughout the United States. This organization is heavily funded by the corrections industry, and indeed
ALEC's Criminal Justice Task Force is co-chaired by Brad Wiggins, a former director of business development
for the Corrections Corporation of America (Bender, 2000). The strength of these kinds of political influence,
opponents fear, will only increase as the industry grows. As one observer notes, corrections corporations have
"paid handsomely to play the public policy game, and will likely do so again”(O'Connell, 2002).

The second way opponents of privatization worry that private firms will distort the administration of justice is
by exerting undue influence on parole hearings. Opponents argue that since prison firms are generally paid
per prisoner per day, they have an incentive to extend inmate stays as long as possible, and so are liable to
reduce prisoner’s chances for parole or good time off by exaggerating or fabricating disciplinary infractions
(Dilulio, 1990).

Industry supporters point out in response to these concerns that industry campaign contributions are smaller
than those made by public sector unions ( Moore, 1998). There is no evidence, they say, of private prison
officials manipulating parole decisions.

Rehabilitation

The profit motive, opponents of privatization say, distorts the function of prisons towards incapacitation and
away from the provision of rehabilitative services that would help prisoners rejoin society productively, and

curb recidivism. Corrections firms have no incentive, they say, to provide costly rehabilitative treatment and
services. Industry analysts respond that it all depends on the contract. There is much potential for contracts



to be structured in ways that provide incentives to firms to provide services such as drug treatment (Lissner,
et al, 1998.). Indeed, in Puerto Rico and Australia, pilot programs are being conducted with so called
"outcome-based contracting”, wherein fees are tied to the impact and measured outcomes of incarceration
(Cornell et al, 1998).

Legitimacy

Opponents of privatization argue that it is an illegitimate delegation of government authority to allow private
companies to take control of an integral part of the justice system. Proponents of privatization disagree. They
make a distinction between the function of the courts and that of the prisons. It is the proper duty of the
public sector, they allow, to determine just sentences for violations of the law. But the duty of the prisons,
they argue, is merely to carry out the sentence of the courts, and they see no reason why this task ought
not be delegated to a private entity. Opponents of privatization claim to the contrary that it is difficult or
impossible to distinguish these two functions, given the level of control that prison officials have over the
nature (and, potentially, the duration) of an inmate's stay. Prison officials have the prerogative to impose
disciplinary measures ranging from revocation of yard privileges to the imposition of solitary confinement, and
so have a great deal of control over just how punitive an experience each sentence truly is (Dilulio, 1990).

Shifting Public Values

Champions of the private prison industry justify its continued expansion by pointing to the public will for
increased incarceration. Voters have consistently been supportive of harsher sentencing measures that create
a demand for more prison beds. And yet there is a growing movement that has come to see increased
incarceration in general, and growth of the private prison industry in particular, as a threat to public values.
For example, the mission statement of the Grassroots Leadership organization's "Public Safety and Justice
Campaign" reads:

For-profit private prisons, jails or detention centers have no place in a democratic society. Profiteering from
the incarceration of human beings compromises public safety and corrupts justice. In the spirit of democracy
and accountability, we call for an end to all for-profit incarceration(www.stopprivateprisons.org).

Grassroots Leadership has organized religious, labor, student, and community groups to fight private prisons
through media advocacy, education, lobbying of government officials at all levels, and pressuring corporations
involved in the private prison industry. For example, Sodexho Marriott, the largest single investor in CCA,
divested its holdings in the prison firm in response to pressure on college campuses to cancel food service
contracts. (www.grassrootsleadership.org)

Many states, such as Louisiana and New York, in response to pressure from labor unions and other groups,
have enacted moratoriums on or banned private corrections facilities, while other states, such as Wisconsin,
have enacted statutes that prohibit the construction of private prisons on speculation-- that is, without prior
contract (AFSCME, 2002). While the growth of this billion dollar industry seems to have slowed at the level of
the state prison, the federal government now seems to be contracting for many of its facilities with private
firms (www.grassrootsleadership.org). It remains to be seem whether the efficiency gains promised will be
realized, and whether the government can, through innovative contracting, reconcile the dilemmas that prison
privatization poses with respect to public values.
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Executive Summary:

Corruption has been identified as a major barrier to economic and social development in developing countries,
and considerable research as been done into the causes of and the solutions to corruption in these countries.
Several factors that lead to or mitigate corruption in developing countries have been clearly identified:
Revenue Proximity, Accountability, Information Transparency, Participation, Equality of Power/Wealth and
Culture. In contrast, virtually no research as been directed at corruption in the context of the trends toward
what is known as the New Public Management, or NPM. NPM is a new pattern of governance associated with
the use of a wide range of different “tools” and with a reliance on third parties to manage and deliver
government services. However, the factors of corruption identified by international research can be used to
provide an environmental design framework to advise planners and public officials about the potential for
corruption and how it can be mitigated with the NPM.

The Emergence of New Public Management

New Public Management (NPM) is a public management trend that is gaining popularity throughout the United
States. The NPM style of government involves using a wide range of “tools” like grants, loans, contracts,
vouchers, and other alternatives to direct government provision. Many of these rely on third party actors to
play an active role is delivering government services or to act in the public good. These actors form shifting
networks of third parties that work with each other and with government agencies.

New Public Management is perhaps most distinguished by its use of internal competition to accomplish its
ends but is multi-faceted. Rhodes (1996) notes that NPM refers to two concepts. The most relevant to this
paper is the new institutional economics. "The new institutional economics refers to introducing incentive
structures (such as market competition) into public service provision. It stresses aggregating bureaucracies;
greater competition through contracting-out and quasi-markets; and consumer choice.” (Rhodes, 1996.)

The NPM style of government involves distinguishing between policy decisions and service delivery. Service
delivery, proponents of NPM argue, is best left to "entrepreneurial” governments based on principles like


http://www.cornell.edu/
http://www.cornell.edu/search/

competition between service providers, outcome based performance standards, decentralized authority,
market mechanisms and other qualities not traditionally found in government bureaucracy. Rhodes notes that
"NPM and entrepreneurial government share a concern with competition, markets, customers and outcomes."
(1996)

How does corruption relate to New Public Management?

As Salamon notes, “What is distinctive about many of the newer tools of public actions is that they involve
the sharing with third-party actors of a far more basic governmental function: the exercise of discretion over
the use of public authority and the spending of public funds.” (Salamon, 2002) As such, New Public
Management has two major implications for corruption. First, NPM creates the potential for corruption in a
wide range of actors and that the flexibility of these networks makes it more difficult to maintain
accountability and oversight. Secondly, and perhaps more importantly, the line between the government and
private actors becomes increasingly blurred in NPM.

Unfortunately, there is very little empirical research into the relationship between corruption and NPM. Most of
current research focuses on developing counties where development agencies like the World Bank focus most
of their attention. There is also a substantial amount of cross-national studies that compare the level of
perceived corruption across many counties. Neither of these sources looks at corruption at the sub-national
level in developed counties, and this is where NPM strategies are most common.

This paper attempts to move past the lack of empirical research specifically aimed at corruption in NPM
environments by using common themes, lessons and issues taken from the international corruption research.
Hopefully, these factors will help policy makers mitigate corruption in NPM environments by providing an
environmental design framework that reduce the potential for corruption.

What is corruption and why is it bad?

The literature review produced several definitions of corruption. Harrison & Huntington define it as “...efforts to
secure wealth or power through illegal means — private gain at public expense” (Harrison & Huntington, 2001)
However, this defines corruption in terms of legality, which makes it difficult to talk about corruption across
different legal systems. A better definition is “the misuse of public power for private profit.” (Joseph Senturia,
as quoted by Smelser, 1971) This definition encompasses a wider range of activities, but there was concern
that it did not require intentional misuse (as opposed to accidental or unknowing uses of public power that
benefit individuals at the expense of the public). This paper ultimately took these definitions and defined
corruption as the intentional abuse of public power for private gain. This includes all cases where an
organization or individual abuses government authority, influence or funds for private benefit or the benefit of
another private actor.

Empirical research into the effects of corruption shows that it is not simply a moral concern or a matter of
principal. Rather, corruption has a very negative effect on government performance and on the well being of
individuals without money or power. International research has shown that a .78% increase in the rate of
corruption leads to a decline of the income growth among the poor of 7.8% (Lipset and Lenz in Harrison and
Huntington, 2001). It is no surprise, then, that the World Bank called corruption the “single greatest obstacle
to economic and social development.” The perception of corruption also has negative consequences as citizens
are likely to grow cynical of government when they feel the government does not work on their behalf.

Why does corruption occur?

The temptation to abuse public power for private gain is a natural result of peoples’ self-interest. This
temptation can be reduced by creating an environment where corruption is difficult and does not pay.
Planners and policy makers can create such an environment by understanding the environmental factors that
influence corruption.

Environmental Factors of Corruption



As mentioned earlier there is very little research
focusing specifically on corruption within New
Public Management. There is, however, a fair
amount of international research that has been
done on corruption in general and by studying this
we hope to identify environmental factors of
corruption that can be used in any municipal
context. Examining case studies and other
research, primarily done by the World Bank, this
report identifies six environmental factors that
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have an impact on corruption in international
contexts. They are: Revenue Proximity,

Accountability, Information Transparency,

Participation, Inequality of Power/Wealth and Culture.

Although each has its own drivers, these factors are closely related to each other and tend to reinforce one
another. Focusing on any one factor at the expense of the others will not effectively curb corruption. Each
factor has to be dealt with individually and as a set.
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i
! = The closer the tax
Federal ! S base and expenditures
; Comupfon are, the less cormupbion
Enl P ey there is apt to be.
i
i
i
tocal 1 S = Constituents have a
: better sense of how
o their $ is being spent
i
Cors Buenis ; Cors Buenis
i

Proximity of Revenue

Proximity of revenue is how close tax revenues
are to their respective expenditures. The
further removed the source of funds is from
those who decide how the money will be
allocated, the greater the potential for
corruption. ( Fisman & Gatti, 1999.) Take two
different situations: In the first, the Federal
government allocates a portion of its total tax
revenues to a certain state with the
understanding that the state will then allocate
this money appropriately. In the second, the
state taxes its own citizens and then returns
that money to those same citizens in the form
of services, etc. In the second example, the
citizens receiving the services will hold the
provider more accountable as they seek to

“get what they pay for.” Whereas in the first example the state intermediary could opt not to forward federal
money at all or could redirect monies from the intended allocation without the citizens missing the intended

services .

Accountability
Accountability is similar to proximity of revenue but
instead of dealing with money it concerns power. The idea

here is that

electorate the less potential for corruption .

the closer a decision maker is to the
If the

electorate does not approve of the actions of an elected

official they

can vote him/her out of office. If the

electorate does not approve of the actions of an appointed
official or third-party agent, they have much less recourse.

This dynamic is especially
important given the trend in
the United States toward
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i9958) Information Transparency

Informational transparency is the third environmental factor. It contributes to the
reduction of corruption in two ways. The first is that it helps identify those who
are currently engaging in corrupt activities. This could be through audits, open
budgeting processes or contracting and bidding that is open to the public and

) the media. The second is that informational transparency creates environments
budgeﬁmgpmcesses which are unappealing to those tempted by corruption. Nobody wants to get

and public pmcgr@memz caught and so creating environments where the “lights are always on” makes
procedures.” (Litvack, those who might be tempted by corruption to think twice.

Abmarn, Bird, 1008.)

“one way fo improve
local participation and
accouniabifity iz
thraugh transparent

The preponderance of third parties — particularly in the private sector — with the
movement toward NPM has important implications with regard to information transparency. For profit
concerns often view certain types of information as proprietary. This means that they deem this information
necessary for them to maintain a competitive advantage in their respective markets. There may be times
when a public entity may need access to this proprietary information in order to make effective decisions
about the continuation of contracts. In situations like these, information transparency may conflict with the
private proprietary information of the third party. Sacrificing transparency for the sake of relationships with
third parties will increase the potential for corruption.

Participation

Closely linked with information transparency is participation. All the information in the world is useless unless
citizens engage and act upon that information. The opposite is true as well. Participation, regardless of how
well intended, is blind without transparency. To truly mitigate corruption, municipalities need informed
participation and this comes from transparency. In addition to intuitively making sense, research has shown
that democracy (participation) is positively correlated with reducing corruption internationally. (Lipset and
Lenz in Harrison and Huntington, 2001)

Inequalities of Power and Wealth

The fifth environmental factor which contributes to corruption is
inequalities of power and wealth. As the difference between the
“haves” and “have-nots” within a municipality increases there is a
tendency for those with money and power to not only hoard and
increase their shares, but also to strengthen their positions. This
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cormunily leaders who have
contral over @ good ar sarvice and
the poor wha lack education,
knowisdge, access to information,
the financial resources as well as
gaad connections.” { Teggemann,

2002

makes it more difficult for those without money or power to engage
in the civic process and have a voice. This is an especially dangerous
factor because it can become self-perpetuating as those in power
institute structural changes to discourage real transparency,
participation and accountability. The result can be a viscous circle
leading to even greater discrepancies in power and a greater
potential for corruption because corruption tends to slow economic

growth in the lower strata.

Inequality also increases the opportunities for what Smelser (1971) calls “crossing-over.” This occurs when
those with wealth or political power, but not both, use one to gain the other. Typical examples include a
police officer using his political power to receive bribes or a business man using bribes to influence
government policy.

Cultural Norms

Robert Merton, in his book Social Theory and Social Structures (1968) details the final environmental factor —
cultural norms. Merton puts forward what is called a “means-ends” schema that suggests corruption is more
prevalent in those cultures that place a high premium on financial achievement or success but which lack the
means to attain these goals. Empirical data bears out this hypothesis in countries such as Russia, South Korea
and Turkey which are relatively low in terms of affluence but which have relatively high cultural norms of
achievement. (Lipset & Lenz. 1998.)

But how are cultural norms and their impact on corruption relevant to NPM? Although there is no data to
support this, there is a striking similarity between the rise of NPM in the United States and the means-ends
schema. As the Federal government continues to pass responsibility for the provision of public goods and
services to the state and local levels there is an increasing expectation of success placed on local
governments to solve problems and provide a growing array of services. However, local governments have
limited powers to raise revenue. They are entirely dependent upon the monies they receive from the state
and federal governments, property taxes, user fees, and other sources of revenue . This is, in effect, creating
the same disequilibrium between expectations for success and the means to achieve them in local
governments in the United States as Merton observed in individuals in other countries. The result will, in all
likelihood, be an increased potential for corruption within local governments as they try to “do more with
less.”

How can corruption be mitigated at the local level?

Mitigating corruption at the local level revolves around taking a proactive
approach to designing the decentralized networks that make up the
backbone of new public management. These networks consist of three key
components: tools, players and rules. Municipalities can best address the
environmental factors of corruption by designing the right balance of these
key components. Like the factors of corruption each has its own primary
elements but they all work together to influence and reinforce each other.
Designing an effective system requires equally diligent attention to all three.

Tools

While tools are often determined by a higher level of government in the
process of policy development, a deep understanding of the tool is critical at
the local level. Tools are the heart of any decentralized system. Tools determine the type of




intergovernmental transfer, the vehicle of that transfer and the delivery system or agency responsible. While
tools can be classified in many ways, it is important to understand that tools have different degrees of
directness and automaticity. These characteristics often determine how and what types of corruption a system
is susceptible to.

“Autormaticity measures the
extent to which a ool utifizes an
existing adminisirative structiures
io produce its effect rather than
having fo create ifs own special
administrative apparatus.”

“Visibilify measures the extent fo
which the resources devoied fo a
tnal show up in the normal
eovermment budgeting and policy
Feview procasses.

{Zalameon, 20027

Direct tools can be less corrupt because they shorten the distance
between policy and public administration and make it easier to define
the agency accountable for administration. However, as local officials
know, indirect tools such as grants, loan guarantees and vouchers have
become increasingly common. As third-parties gain greater control over
the spending of public monies and the operation of public funds, local
officials must be keen to potential principal agent problems and
emphasize relationships between organizations. (Salamon, 2002.)

Tools with a high degree of automaticity are often popular with local
governments decentralizing the provision of public services. By utilizing
preexisting administrative structures these tools often invite agents with
little or no experience providing public goods to the table (Salamon).
Tools that are highly visible are less prone to corruption. By definition,

such tools allow for transparency and easy access to information by
outside monitors.

Players

Players involve everyone from municipal employees, to elected and appointed officials, to third party
contractors or agents. In NPM we see an increasing number of third party agents. These third-party agents
often vary between localities and differ in their capacity to deliver public goods. A principal agent problem
often exists between local government and its agents. The principal-agent problem refers to the difficulty
employers (the principal) have ensuring that employees (agents) to act in the best interest of the employers.
Depending on the number of third-party agents involved in the network and the level of cooperation required
among agents, principal agent problems can also arise between agents themselves. Third-party agents may
not be accustomed to working with one another and may operate in very different ways. This can make
managing the relationships between agents difficult and may open many opportunities for corruption.

Rules

The rules that govern decentralized networks can not be neglected. Rules can establish working relationships
between agents, improve transparency of information and establish accountability throughout the provision of
public services. Network rules can come from contracts between third parties and municipalities, or they can
come from legislatures in the form of laws. When specified in contracts, the contractual relationship should be
open to amendment by both principals and agents. Ideally, the relationships between agents can be worked
out over time as agencies become familiar with each other’s roles. Network rules need to be sensitive to each
agency’s culture and modus operandi as well as with the intent of limiting the opportunities for corruption.

An example of a very effective rule toward mitigating corruption passed in the Massachusetts legislature is
the Pacheco-Manard Act. This act was passed in response to the ineffectual Weld priviatization efforts in the
early 1990s. It states simply that all contracts must undergo a uniform cost analysis. (Sclar, 2000). Although
a seemingly simply law, it has far reaching impact on both accountability and transparency in contracting and
as a result also serves to mitigate corruption in the Massachusetts contracting process. Before the existence
of this rule, decisions with regard to awarding contracts could be justified in any number of ways. There was
no set accounting standard. With the presence of the Act, however, all parties are measured equally and
contracts are a step closer to being awarded to those best able to provide the services truly needed by the
municipality rather than those best able to game the system or have influential contacts.

Similar to thinking about the changing roles of the players in new public management, the increase in third



party relationships in NPM means that an increasing number of rules that govern an area’s ability to govern
itself will come from contracts. For this reason a special focus needs to be placed on the short-term and long-
term effects contract terms as well as the enforceability of these terms. Much of this will revolve around the
ability to effectively monitor and change contractual relationships. Another way to look at protecting against
corruption in the contracting process is by analyzing whether or not it makes sense to contract out services at
all.

In the case of New Public Management this is a decision that will need to be made continually. This decision
becomes a de facto rules question. Do we stick with the current system (whatever that may be) and its rules
or do we negotiate a new system through a contract (a new set of rules). In his assessment of this process
Sclar offers some important advice on those four things that one should think about continually when making
these types of decisions. (Sclar, 2000.)

1. The first is to utilize good accounting practices regardless of whether you are providing services in house
or contracting out. This includes understanding the true cost of the services in question through the use
of activity-based cost accounting. The other important element here is to always fully account for
transaction cost when contemplating a change in service provision.

2. The second rule is to always compare “three” alternatives. Whereas most people think in terms of should
I contract a service out or not planners should entertain a third option. Namely, should | continue to
provide services in house the way we are now? Should | contract the services out? Or should I
restructure internally and continue to provide services in-house. This third alternative tends to yield the
best results while at the same time being considered the least.

3. The third bit of advice is to make meaningful participation possible. This important bit simply implies that
systems are comprised of people and any rules that are made concerning the development of new rules
for the system should include the various people who will be effected by the rules. This may be unions,
contractors, constituents or others. Both from an intelligence gathering perspective as well as a buy-in
perspective this is crucial to arriving at sustainable solutions.

4. And fourthly, politics needs to be removed from contracting if at all costs. Ideally this would be
accomplished by passing a law banning campaign contributions from contractors but in the absence of
this strict enforcement of accountability and transparency rules will have to suffice.

Tying it all together — Leadership in New Public Management

Thinking about the components involved in the decentralized networks of new public management in terms of
tools, players and rules can be helpful in keeping track of the various forces that may lead to corruption. But
simply keeping track of these forces is not enough. To truly mitigate corruption requires a constant
attentiveness to the interplay of the myriad forces that manifest themselves in the forms of tools, players
and rules and the ability to react accordingly. This is leadership. For, although one can design systems that
help mitigate corruption the new public management, by its very nature of involving so many different
parties, will be constantly changing. As a result, the systems will need to constantly change as well.

Leaders in new public management will need to be fluent in their use and understanding of the various tools,
players and rules available to them. They are the glue that will enable the systems to work. And they are
also the individuals that will need to recognize when the current system is no longer appropriate and needs
to be changed — whether this means contracting out a service, changing contractors or making the decision
not to contract at all. The ability to both interpret and act on situations these situations takes training and
this training takes money. And where does the money come from? It needs to come from the very
municipalities that are trying to save funds by contracting out services. The irony here is that in order to
make the new public management system of government work -- a system that has gained popular appeal by
its purported ability to cut costs through the use of competition -- additional investment in government
workers are needed so as to avoid the expensive threat of corruption.

Irony aside, the important thing to keep in mind here is that in order for corruption to be effectively
mitigated under new public management it will require a new approach to leadership in the public sector. In



order for this to happen effectively norms among the public that have until now not endorsed the types of
leadership training that are more commonplace in the private sector will have to change. So, although new
public management does create the increased possibility of corruption it can be controlled. But this will
require not only a new model of leadership for the public sector but also a new willingness on behalf of
constituents to fund these new models in hopes that in the long run the quality of the services they receive
are commensurate with the money being spent.
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As local governments nationwide struggle with demands for quality service delivery and fiscal constraints,
they are employing a number of strategies. While these include privatization and intermunicipal
cooperation, another technique that can lead to greater efficiency and cost savings is labor-management
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Local Government Restructuring in New York State:
Summary of Survey Results

Mildred Warner! and Robert Hebdon?

Surveys on restructuring of service delivery were distributed to the chief elected officials in all town (932) and
upstate county (57) governments in New York State from November 1996 to March 1997. A total of 26
counties and 196 towns responded for an overall response rate of 22%. This research, undertaken in
collaboration with the County Legislators and Supervisors Association (now the New York State Association of
Counties) in 1996 and 1997, found that half of responding governments had implemented some form of
restructuring since 1990.

Restructuring in New York State primarily involves public sector innovation rather than privatization.
Intermunicipal cooperation was the predominant form of restructuring, while privatization was the second
most common form of restructuring. Significant levels of reverse privatization and governmental
entrepreneurship were also found. Incidence of restructuring was highest among counties, and in the
following service areas: public works, public safety, and general governmental support functions.

Impact on local budget and economic efficiency were the most important factors in the decision to restructure
services. Concerns with service quality and community values were also important. Labor and management
concerns were also significant but unionization was not considered a major factor. Legal and political
concerns, availability of information and experience with past restructuring were also important. Local
governments in New York State critically assess their restructuring options to enhance efficiency while
maintaining service quality and reflecting community values. Economies of scale and competition are keys to
efficiency, not privatization per se. Thus, local governments employ a variety of restructuring options. They
achieve economies of scale by cooperating with other governments, and they promote competition by
encouraging public sector units to compete with private sector providers. The charts and text below
summarize some of the key findings of the survey.

County governments are
more likely to restructure
than towns. Twenty-six of 57
counties responded. Of these,
21 had restructured. 196 of
932 towns responded. Of
these, 88 had restructured.
Many towns felt they were
too small or too rural to
experiment with alternative
forms of service delivery.
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Governments that restructure in
one area are more likely to
consider restructuring in other
areas as well. Of the 49 percent
of responding governments that
had restructured, most described
several cases of restructuring.
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Intermunicipal cooperation is the most
common form of restructuring among
town and county governments in New
York State (54% of the total).
Privatization is the next most common
form (28%) but reverse privatization
(7%) and governmental
entrepreneurship (6%) provide a
counterbalance. Competition is key to
improved efficiency, and local
governments in New York State use
reverse privatization to create
competition between public and private



Restructuring by Type

Intermunicipal
Cooperation

Privatization

Reverse Privatization

Government
Entrepreneurship

Cessation of Service

Restructuring was most
common in public works.
This is not surprising since
there is a strong tradition
of highway department
collaboration throughout
New York State.
Administrative support
and public safety were the
next most common areas
to be restructured.
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service providers. Governmental
entrepreneurship is used to achieve
economies of scale within the public
sector by offering services to private
sector customers. Cessation of service
(8%) is rarely chosen as a restructuring
method.

Restructuring by Service Area
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Local officials in New York State take
a pragmatic approach to restructuring.
They are not driven primarily by
political or unionization concerns.
Budgetary impact, economic efficiency
and service quality were the most
important factors in government
decisions to restructure. Technical
issues around service delivery
(management, labor, legal concerns
and information and monitoring) were
next in importance. Community values
about the structure of service delivery
were also important. Politics and



Factors Affecting Restructuring Decisions

unionization were not important
factors in the decision to restructure.
Ranking of these factors did not vary
significantly between those
governments that restructured and
those that did not.
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Intermunicipal cooperation was
the most common form of
restructuring in all service areas
except health and human
services. Privatization ranked
next in importance. In health and
human services privatization was
the most common form of
restructuring. Reverse
privatization occurred roughly 25
% of the time in health and
human services, parks and
recreation and administrative
support. In public works and
public safety, reverse
privatization was rare.
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Intermunicipal cooperation
allows governments to achieve
economies of scale and still
keep services in the public
sector. Historically mutual aid
agreements have been popular



Cooperation Type by Service
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WATER PrivaTIZATION D0OES NOT YIELD COST SAVINGS

By Mildred E. Warner

Proponents of privatization consistently argue that it saves costs due to competitive pressures
private providers face to be more efficient. Over the last four decades there has been
considerable experimentation with privatization. Results are inconsistent. Some cases find
savings; others do not. To get beyond the “battle of the case studies” my colleagues and I
conducted a meta-analysis of all published studies on water distribution (Bel et al 2010). A
comprehensive scientific analysis shows the value of a careful review of theory and empirical
evidence in making policy choices. Our analysis found no empirical support for cost savings.

“That private production has failed to deliver consistent and sustained cost savings in these two
important sectors offers a useful insight to public managers. Cost savings crucially depend on
the nature of public service markets, the characteristics of the service itself, the geographical
dimension of the market in which the city is located, and the industrial structure of the sector.
City managers should proceed with caution.” (Bel et al 2010).

What explains differences in study results? Is it due to specific management, location and
context factors? Can differences in study results be explained by type of empirical analysis or
bias among reviewers and publishers? Is it possible to draw some broader conclusions about
whether privatization, in reality, actually leads to cost savings? What does local government
experience with water privatization actually show?

This chapter presents comprehensive research confirming that privatization of water does not
lead to cost savings. It also presents data showing privatization is the least common approach
to water service delivery among US local governments. These empirical results reflect a careful
reading of neoclassical economic theory which predicts water would be a poor candidate for
privatization.

MEeTta-ANALYSIS OF STUDIES WORLDWIDE

When there are mixed results across a range of studies, researchers can employ meta-analysis
techniques to assess the quality of different study results and determine, given the weight of the
empirical evidence, whether a given result holds. This is how it works. We analyzed all the
published large scale quantitative studies of water collection from around the world published
between 1960 and 2009 — seventeen in total (See Bel and Warner 2008 for a thorough description
of each study). Eleven of these studies were from the US, three from England and Wales, and
three from Eastern Europe, Asia and Africa. These were not case studies. They were large scale
cross-sectional studies assessing differences in costs related to public or private production in
water delivery across many communities (both urban and rural). Sample sizes were smallest in
the UK studies (10-30 municipalities), but large in the US studies (86-319 municipalities per
study) and the developing country studies (50-655 municipalities per study).
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What can large scale, cross sectional comparisons of public and private water systems tell us
about differences in costs? The majority of the studies (11) found no difference in costs between
public and private production. This was true of all the studies conducted outside the US and
the UK. Only three studies found private production to be less costly and these studies were all
from the US during the 1970s and 1980s. The four studies finding public production to be less
costly were also from the US.

To test further for what might explain the differences in study results, we conducted a meta-
regression analysis controlling for sample size (larger studies are more robust), country
(differentiating US and UK studies from others), and functional form of the regression analysis.
These statistical results confirmed no difference in costs between public and private production
of water service. Cost savings were more likely to be found in the earlier studies suggesting
that cost savings, if any, erode over time. Furthermore, we found statistical evidence of
publication bias in favor of cost savings (See Bel et al 2010).

These empirical results challenge the widespread claim that privatization should result in lower
costs. Were these unexpected empirical results a result of problems with implementation on the
ground? Or is it a more fundamental problem — a misreading of economic theory? We claim
the later. Neoclassical economic theory argues for a careful review of market structure,
incentives and actors to determine when private production might result in lower costs than
public production. Privatization proponents failed to understand or follow basic economic
theory. Expectations of costs savings under privatization are not supported by a careful reading
of economic theory. Let me explain.

There are four major bodies of neoclassical economic theory that are relevant to this debate:
public choice, property rights, transactions costs and industrial organization.

* Under public choice theory the expectations of cost savings derive primarily from
competition, but competition is rarely present in public service markets, and almost
never in water. In fact, water distribution is a natural monopoly and so introducing
competition would raise costs.

» Property rights theory argues private owners will have incentives to innovative
because they derive profits from such innovation in a manner that public agencies do
not. However, the theory also predicts that private owners will reduce quality in
order to enhance profits, unless careful regulatory oversight is ensured. Careful
regulation is one explanation why cost savings are not found in water delivery —
private owners find it difficult to shirk when public regulation is strong.

* Transactions costs theory argues there are transactions costs of contracting
(information asymmetry, contract management and monitoring) that may be higher
than the costs of internal delivery. This is especially true in long term contracts for
asset specific services. Such services, of which water is one, are not good candidates
for privatization.

* Finally industrial organization theory argues that one should look at the entire sector
— its organization, actors and their incentives — before making a decision to privatize.
If that had been done by privatization advocates; water privatization would not have
been promoted.

Anti-privatization advocates often use political economic theory to explain privatization and the
desire to transfer wealth and power to private partners. Such theory may explain a lot of what
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drives privatization practice worldwide. However, even a conservative reading of standard
neoclassical economic theory does not support privatization in the case of water service. Why
did promoters of privatization choose to ignore the neoclassical economic theory in which they
are so well trained? That is a subject others are better prepared to discuss. My purpose here is
to clarify what the weight of empirical evidence shows and demonstrate how these results — of
no cost savings under privatization — should have been theoretically predicted.

US LocaL GOVERNMENT EXPERIENCE

Next let me turn my attention to the practice of local governments in the United States — the
region I know best. Local government managers are not economic theorists. They are
pragmatic managers interested in choosing the most efficient and equitable approach to service
delivery. The International City/County Management Association (ICMA) collects data on
how US city managers deliver a range of public services and we can use this data to determine
how common and effective privatization is. The US is a good place to explore this question
because we arguably have the most favorable conditions for privatization of any nation. We
have robust, competitive markets at the local level. We have city managers who believe in
market delivery. We have user fees that make water contracts attractive and potentially
profitable to private purveyors. And we have a fiscal crisis that causes city managers to look at
the potential of private investment to upgrade water systems. What we do not have is a higher
level of government or an international funder forcing city managers to choose privatization.
That decision is left to local managers. Let’s see what they decide.

Over three quarters of US local governments surveyed by the ICMA provide water distribution
entirely with public employees. Over two thirds of municipalities provide water treatment
publicly and over half provide sewage collection and treatment publicly. These rates have
remained relatively stable over time. For profit contracts only account for six to eight percent of
service delivery in any of these three service areas. Governments that do not provide these
water services directly with public employees are most likely to do so with inter-municipal
cooperation (14 — 27 percent). These inter-governmental contracts permit the realization of
economies of scale in service delivery while still keeping the service public. See Table 1 below.

Table 1. Delivery Alternatives for Water Services, US Local Governments, 2002-2007

Pure Public Delivery Water Distribution Water Treatment |Sewage Collection and
Treatment

2002 76% 71% 61%

2007 72% 65% 58%
For Profit Contract

2002 7% 6% 8%

2007 6% 6% 7%
Inter-Municipal Cooperation

2002 14% 18% 26%

2007 16% 24% 27%

Author Analysis: ICMA Alternative Service Delivery Surveys 2002: N=1133, 2007: N=1474.
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The overwhelming preference for public delivery of water services among US municipalities
suggests local government managers understand something about water markets. Let’s see
how their practice illustrates a latent understanding of economic theory.

Recall, that public choice theory argues competition will be critical in determining any cost
savings from privatization. What do we know about competition in US local government water
markets? I conducted a survey of competition in local service markets with ICMA in 2007.
Across all responding local governments, the average number of alternative suppliers was less
than one for water distribution (0.79), water treatment (0.88) and sewage collection and
treatment (0.67). (See Warner and Hefetz 2010). These results confirm that water service is a
natural monopoly. As one city manager explained to me, “If there is no competition, when I
privatize, I simply substitute a private monopoly for a public one. Monopolies extract
monopoly rents. At least in the public monopoly I can use those rents to extend service.”

Property rights theory notes private managers will have incentives for innovation, but this may
come at the expense of service quality as they seek to enhance profit. ICMA added a question to
its survey asking why local governments contract back-in previously privatized services. The
answers are telling. Problems with service quality ranks first (61%). Lack of cost savings ranks
second (52%). Improvements in public delivery rank third (34%). Political concerns rank last
(17%). (See Warner and Hefetz 2009). Recall that water rates in the US are not high with respect
to household income so this is not a service that raises strong political objections — unless there
are problems with quality. City managers understand the critical importance of quality — best
maintained through direct control.

Transactions cost theory tells us that services that are highly asset specific and difficult to
manage and monitor as contracts, will remain public. Our 2007 survey with ICMA on
competition also asked questions about asset specificity and contract management difficulty
(See Warner and Hefetz 2010). Water distribution and treatment and sewage treatment were
the top ranked of all 67 measured services on asset specificity (4.5 on a scale of 1 to 5). These
three services ranked in the top fifteen most difficult to manage as contracts (3.5 on a scale of 1
to 5). City managers understand the inappropriateness of contracting out services with such
high transactions costs.

Finally, industrial organization theory tells us to look at the structure of the sector, the actors
and incentives in a comprehensive manner. The data presented above for the US show a sector
dominated by monopoly providers in local markets and a service which is very asset specific
and difficult to monitor. Over the 2002-2007 period, about nine percent of US managers
experimented with a new contract for water service. But in the same period a similar
percentage brought a previously contracted service back in house (reverse contract or
remuncipalisation). Although US local government managers are willing to experiment with
privatization, when it does not work, they bring the service back in house. Only ten percent of
water distribution contracts were stable over the 2002-2007 period. Sewerage and water
treatment contracts were more stable, but these are more likely to be inter-municipal
cooperative agreements. When US city managers look for alternatives to direct public delivery
in water service, they look to inter-municipal cooperation, not for profit privatization. Inter-
municipal cooperation allows them to gain economies of scale, access to greater technical
expertise and capital, while still keeping the service public.
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Table 2. Contracting Rates, US Local Governments 2002-2007

SERVICE Stable Public | Stable Reverse New Contract
Contract Contract
Water Distribution 71.2% 9.7% 9.3% 9.7%
Water Treatment 66.8% 16.4% 7.9% 8.9%
Sewage Collection and |57.3% 25.2% 9.5% 8.0%
Treatment

Source: 2002 and 2007 ICMA Alternative Service Delivery Survey, Author analysis.
N=459 US Cities and Counties, respondents to both surveys.

The empirical lessons from thousands of local government managers tell a clear and compelling
story. Water service is a poor candidate for privatization. There are better alternatives. With
the weight of empirical and theoretical evidence now firmly showing that privatization is not an
effective option in water service delivery, maybe international funders will turn their attention
to the critically important question of alternatives that really work. The other chapters in this
book explore those alternatives.
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Abstract

Contracting out for urban infrastructure delivery has been an important reform pursued
by cities in the last decades of the 20" century. However, using national surveys of US
municipalities conducted by the International City County Management Association, this
paper shows that rates of new contracting are balanced with reverse contracting —
bringing previously privatized services back in house. Reversals reflect problems with
service quality and lack of cost savings in contracted services. Recognition or the asset
specific nature of infrastructure services, the need for monitoring and the importance of
political opposition help explain these reversals.

Introduction

Privatization or contracting out of infrastructure service delivery was considered a
more efficient approach to urban service delivery. However after four decades of
experimentation with privatization we are seeing that the pendulum is swinging back
toward public delivery — albeit with new forms of private partnership — short of arms
length contracting. What drives these shifts? Has privatization offered the predicted
efficiency advantages? What is the impact on service quality? In which service areas
have reversals been the most common? Does this have more to do with market structure
(e.g. the level of competition) or management capacity and political concerns of local
government?

Using national survey data collected by the International City/County
Management Association from municipalities across the United States in 2002 and 2007,
this paper explores differences in contracting patterns across services. We differentiate
stable public delivery and stable contracting from experimentation with contracting.
Public delivery remains the most common form of municipal service delivery in the US
and contracting, especially to non profits for social services, has been longstanding
practice in the US. Experimentation has occurred at the margins with new contracting
and reverse contracting - contracting back-in previously outsourced services. The notion
behind privatization was that it would offer a superior form of service delivery to urban
governments. The reality has been another story and the level of reverse contracting now
equals the level of new contracting out. This paper will present results from the most
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recent data - pairing the 2002 and 2007 surveys - to explain why municipalities reverse
their contracts.

Literature Review

For close to 40 years policy makers have been experimenting with privatization
(contracting out) as a means to save costs. Theoretically cost savings were expected
under privatization due to competitive pressures private providers face to be more
efficient. However, research on the privatization experience at the local government
level challenges this received wisdom (Hirsch 1995, Boyne 1998, Hodge 2000).
Expectations of costs savings are not well supported by a careful reading of economic
theory, and empirically the evidence for cost savings is weak (Bel and Warner 2008).
Theoretically, expectations of cost savings derive primarily from competition, but
competition is rarely present in public service markets (Johnson and Girth 2009; Bel &
Costas, 2006; Dijkgraaf & Gradus, 2007). Private owners will have incentives to reduce
quality (Hart, Shleifer, and Vishny, 1997), and transactions costs of contracting may be
higher than the costs of internal delivery (Nelson, 1997; Williamson, 1999).

Bel, et al. (2010) analyze all quantitative studies of privatization from 1965 to
2009 of water distribution and solid waste collection - the local government services with
the widest experience with privatization worldwide. The authors employ meta-regression
— a technique that evaluates the significance of common parameters across multiple
studies — to determine whether the weight of empirical evidence in the 27 studies
reviewed supports cost savings under private production. The analysis does not support a
conclusion of cost savings. Furthermore, Bel et al. find statistical evidence of publication
bias in favor of cost savings.

That private production has failed to deliver consistent and sustained cost savings
in these two critical infrastructure sectors offers a useful insight to city managers. City
managers are under pressure to identify ways to improve the efficiency of public service
delivery. However, cost savings crucially depend on the nature of public service markets,
the characteristics of the service itself, the geographical dimension of the market in which
the city is located, and the industrial structure of the sector.

More careful attention is now being given to the challenges of relational
contracting (Sclar, 2000) and how to manage limited competition in local service markets
(Johnston and Girth, 2009). Problems with accountability in long term infrastructure
contracting (Dannin, 2010) and the high transactions costs associated with infrastructure
contracts (Whitington, 2009) raise questions about the efficiency of contracting. Planners
have voiced special concerns over loss of public values due to failure to consider long
term planning horizons and changing societal needs when structuring these contracts
(Sclar, 2009). Public Private Partnerships are coming into vogue — as an alternative to
privatization — because they maintain a relational interaction that may deal more
effectively with changing circumstances (Savas, 2000). However, they also pose more
serious accountability risks (Miraftab, 2004; Siemiatycki, 2010). With billions in
infrastructure investment on the table, planners need to give special attention to the risks



and challenges of outsourcing and public private partnerships (Dannin, 2010; Warner,
2009).

While privatization assumes market superiority, more recent trends in public
administration and planning urge the public sector to interact with markets and with
communities to encourage democratic deliberation (Nalbandian, 1999; Alexander, 2001).
This alternative reform has been coined the ‘new public service’ in public administration
(Denhardt & Denhardt, 2003) and is quite similar to ‘communicative planning’ in the
planning field (Sager, 2009). The result is a dynamic decision making process which
integrates market mechanisms with citizen deliberation and voice (Warner, 2008;
Allmendinger, Tewdwr-Jones, & Morphet, 2003). The rise in mixed delivery where
governments use both private contracts and public delivery for the same service is
evidence of this shift (Warner & Hefetz, 2008).

Privatization gained wide attention in the 1980s under the Thatcher and Reagan
administrations as a means to shrink the size of government, promote market
development and achieve economic efficiencies. This political agenda resulted in
renaming the long standing local government practice of contracting, as ‘privatization’
(Feigenbaum and Henig, 1994; Adler 1999). However, when one looks at the trends over
time in US local government contracting, they are notable for how flat they are. A recent
Reason Foundation report shows that for profit contracting among US local governments
has hovered around 18% for the entire period 1992 to 2007 (Warner and Hefetz 2009).
What is hidden in these flat trends, however, is experimentation among governments and
across services — a pattern of new contracting out and reverse contracting which this
paper will explore.

The first empirical paper to study reverse contracting focused on local
governments in New York State. It found reversals were one strategy used alongside
privatization, inter-municipal cooperation and governmental entrepreneurship in a
complex array of alternatives local governments use to balance concerns with efficiency,
service quality, local impacts and politics (Warner and Hebdon, 2001). The first national
study of reverse contracting was conducted by Hefetz and Warner (2004) and found
reversals (at 11% of all service delivery) from 1992 to 1997 were two thirds the level of
new contracting out (18% of all service delivery). Privatization peaked among US local
governments in 1997 and a subsequent study that looked at the period 1997 to 2002
found that reversals at 18% of all service delivery exceeded new contracting out at 12%
of all service delivery (Hefetz and Warner, 2007). This paper provides the most recent
chapter in a continuing story. For the 2002-2007 period we find that reversals (11.6%)
and new contracting (11.3%) are evenly matched. Notable in all these studies is that the
dynamics of service delivery are located along the margin, 22-30% of service delivery.
Privatization has been an experiment that varies over time, place and service. Itis nota
one-way street toward a superior form of delivery as was once claimed (Savas, 1987).

Similar reversals have been noted in the UK, which stepped back from
compulsory competitive tendering in 1998 (Martin, 2002), and where local governments
have reinternalized previously privatized services (Entwistle, 2005). Australia and New
Zealand were also early privatizers who have shifted focus toward rebuilding internal
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government capacity (Warner, 2008). The new 2002 Local Government Law in New
Zealand argued that citizens are more than market-based service customers and local
governments must balance market forces with other social objectives (LGNZ, 2003).
Internationally reversals are also gaining more attention. A study of outsourcing in 25
Fortune 500 companies and two local governments by Deloitte Consulting reached
similar conclusions — that outsourcing reduced internal intelligence and control, increased
risks of service delivery and often failed to find a competitive efficiency market of
outside suppliers (Deloitte, 2005). A recent book looking at public service and
infrastructure projects around the world profiles a reassertion of the role of the public
sector in public service provision to ensure equity, access and failsafe service delivery
(Ramesh, et al., 2010). Even the World Bank (2006), a long proponent of privatization in
water delivery, has begun to question the viability of its approach.

The US enjoys perhaps the most robust local markets for private service delivery.
If privatization were to work well anywhere, it would likely be here. The US also is the
only country that has longitudinal data that permit an analysis of contracting dynamics
over time. This study will explore new contracting out and reverse contracting for a
range of locally provided public services — giving attention to service characteristics,
local market characteristics and political and monitoring concerns.

Data and Methods

To measure reversals we combine the International City and County Management
Association (ICMA) surveys from 2002 and 2007. No national survey directly measures
reversals in privatization. However the consistency of the ICMA survey design and
sample frame allows pairing surveys over time to see if the form of service delivery has
changed. The ICMA data cover 67 public services and ask how the service is delivered
— by government directly or through contracts to for-profits, other governments or non-
profits. The surveys also ask managers about factors that are motivators or obstacles to
alternative service delivery.

The ICMA sample frame includes all counties with more than 25,000 population
(roughly 1,600) and cities over 10,000 population (roughly 3,300). A quarter of all
governments contacted respond (24% for 2002 and 26% in 2007) but only about 40 per
cent of respondents are the same in any two paired surveys. To track changes over time,
we paired the surveys and found 474 governments that responded to both the 2002 and
2007 surveys. The paired 2002-2007 sample is a representative subsample of the larger
surveys.! We complement this data with a supplemental survey ICMA conducted in
2007 of 164 city managers asking their assessment of 67 urban services by the following
characteristics: level of competition, asset specificity, contract management difficulty and
citizen interest in the process of service delivery. We also use Census of Government
Finance data from 2002 and Census of Population and Housing data from 2000.

1 T test comparison of means and Anova show no significant difference by poverty, per
capita income or population for the paired sample and the 2002 survey. There is a
significant difference by population for the 2007 survey as its sample frame included an
oversample of rural places.



The ICMA surveys only ask how the service is currently provided. To determine
the level of new contracting out, and the level of reverse contracting we coded the data
into three exclusive categories: the service is provided 1) entirely by government
employees, 2) by mixed public delivery and private contracts, or 3) by contracts
exclusively. We combined these exclusive alternatives over time to create a matrix that
allows us to track changes in service delivery choice as shown in figure 1. This matrix
method enables us to compare stability in form of service delivery and to assess shifts -
towards outsourcing or reversals back towards public delivery. This technique is
explained in more detail in Hefetz and Warner (2004).

Figure 1 about here

The combined 2002-2007 data set shows that the level of new contracting out at
11.3% is almost equal to the level of reverse contracting at 11.6%. Stable contracts
constitute 35% of all service delivery, and stable public delivery constitutes 42% of
service delivery. See Table 1.

The highest rates of stable contracting out are found in physical infrastructure
services like transit, waste management and vehicle towing, and in social services like
job training, elderly, drug treatment and homeless shelters. Physical infrastructure
services are more likely to be contracted to the for-profit sector, while social services are
more likely to be contracted to the non-profit sector. Hospitals are the one service that is
completely contracted out and it is evenly split between non-profit, for-profit and inter-
governmental contracts) (data not shown). The highest rates of stable public delivery are
found in crime prevention, police and fire, water and sewer services, snow plowing and
back office support services (personnel, billing, data processing). Back office services
are the only services in this group where we see substantial levels of experimentation
with new contracting out (>10%), but this is matched with similar levels of reverse
contracting suggesting a lot of experimentation.

Table 1 about here

The services of most interest in the current analysis are the ones which exhibit
high rates of new contracting or reverse contracting. These are services where there is
more experimentation going on across municipalities. Theory would suggest the
services most likely to be contracted out would have low asset specificity, low contract
management difficulty and face competitive markets (Savas, 1987). While service
characteristics explain part of the reason for new contracting out and reverse contracting,
they only tell part of the story. When we rank the top twenty services by level of reverse
contracting and new contracting we find ten services are on both lists (street repair, traffic
signs, fleet management, building maintenance, park management, recreation, legal
services, elderly services and public health). This suggests a constellation of factors
including nature of local markets, management expertise and political preferences are
also important in determining whether contracting is appropriate.

The ICMA added a question in the 2002 survey asking specifically what reasons
motivated managers to contract back-in previously contracted services. The results are
telling. In both the 2002 and the 2007 surveys, the top reasons for contracting back-in
were inadequate service quality (73%, 61%), followed by inadequate cost savings (51%,
52%). Other factors included: improvements to local government efficiency (36%, 34%),

5



problems with monitoring (20%, 17%) and political support to bring the work back in
house (22%, 17%). A similar survey of local governments in Canada found the same
ranking of reasons for reversing privatization (Hebdon & Jallette, 2007).

We developed a model to look at the decision to newly contract out or reverse
contract considering the following variables. Descriptive statistics of model variables are
provided in table 2.

Table 2 about here

Service Characteristics — Transaction cost economics points to two key characteristics of
a service — whether the service requires specific assets or technical expertise (asset
specificity) and the difficulty of contract specification and monitoring (contract
management difficulty). In the public sector an additional characteristic is important —
the level of citizen interest in service delivery. These measures were taken from the
supplemental survey ICMA conducted in 2007. Each characteristic was ranked on scale
of 1 (low) to 5 (high) for each of the 67 services ICMA measures. The ICMA survey
showed significant differences by metro status so we differentiated values by metro status
(core cities, outlying cities, and independent rural places) for our sample. See Hefetz and
Warner (2010) for values for each of the 67 services by metro status. An average value
for each characteristic for each government was calculated using the mean value for each
service by metro status and averaging across the actual mix of services each government
provides. The set of services provided varies across place, so the variability of the mean
scores provides independent values for each service characteristic for each place.?

Market Characteristics- Local governments face different local market conditions. The
ICMA supplemental survey cited above also measured the number of alternative
providers for each of the 67 services (O=govt only, 1=1 alt. provider 2=2, 3=3,
4=4+alternative providers). Using the same method as described above, we calculated
the mean level of competition each local government faced for the mix of services it
provided. We also measured market management behavior of local governments — the
level of mixed delivery. Governments can create a semblance of competition by mixing
contracts and direct service delivery for the same service.

2 Mean values by metro status were imputed as expected scores into all provided services
for each place in the paired survey sample. The final variables used in the regression
models are the sum of the expected scores across all services provided divided by the
number of services provided.
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Fiscal Concerns- A primary motivation for contracting is to reduce costs. To account for
fiscal concerns we include average local government expenditure for each local
government from the Census of Government Finance, whether the local government
faces fiscal stress and whether inadequate cost savings was listed as a reason for
reversing contracts.

Monitoring — To ensure service quality and contract compliance, monitoring should be
associated with new contracting out. But problems identified through monitoring could
lead to more reversals. We include four measures of monitoring. If a government noted
unsatisfactory service quality or problems monitoring contracts as reasons for reverse
contracting, and if it engaged in a set of activities designed to promote efficiency (desire
to reduce costs, monitoring service quality, monitoring costs, allowing competitive
bidding and experimentation with alternatives)®. The efficiency index is included for
both years 2002 and 2007. We also include a dummy variable if the municipality has a
council manager form of government.

Opposition — Opposition to privatization could reduce the level of new contracting out
and increase the level of contracting back in. We use an opposition index (opposition
from employees, department heads, elected officials and restrictive labor agreements)
from each year, 2002 and 2007.

Metro Status — Trends in privatization differ by metro status. Suburbs have historically
had the highest rates of contracting while metro core and rural communities have had
lower rates.

Controls — We also include controls for population and income. Larger governments
with greater fiscal and managerial capacity may be more likely to experiment with new
contracting out and reverse contracting.

Model Results

We ran probit models for reverse contracting and new contracting out. We see
that service characteristics (related to transactions costs) provide only part of the
explanation for why places choose to newly contract out or to reverse contract services.

If a government has a higher level of asset specific services it is more likely to reverse
contract and less likely to contract out. See Table 3. This reflects the higher transactions
costs associated with contracting asset specific services. However, governments whose
service mix are on average harder to measure or have more citizen interest show a higher
level of new contracting out and a lower level of contracting back in. This is the opposite
of what we expected but may reflect Stein’s (1990) notion that governments will seek to
contract out services that are difficult to measure and have high citizen interest in order to

* The efficiency/monitoring index and the opposition index, described below were created
by summing positive responses to component questions and dividing by the total number
of questions in the index. X=fi/N, where f=1 if checked yes to question and 0O if not, and
1=1,2,...N for questions.



reduce the political burden they face in dealing with such problematic services. Recall
many of the services with high levels of new contracting are social services. These
results suggest there is a political aspect to service management, not a mere economic
one.

Table 3 about here

Two economic aspects are important: finances and market management. There is
no significant effect of fiscal stress on government contracting decisions. Expenditures
are higher both for places that reverse contracts (as more services are now inside
government) and for places that newly contract out (possibly due to lack of cost savings
from contracting). Concern with lack of cost savings is associated with a higher level of
reverse contracting and a lower level of new contracting out, as expected.

Market management tells an interesting story. We see that level of competition is
not significant in either model. Governments face a level of competition in the market
that they cannot do much about. However, mixed delivery, where government stays in the
game by providing the service alongside private contracts, is complementary to new
contracting out and a substitute for reverse contracting. Mixed delivery is an active form
of market management which can provide benchmarking to new contracting and this
pressure on market providers can make reverse contracting unnecessary.

Metro status shows significant differences. Metro core cities have higher levels
of reverse contracting and lower levels of new contracting. The same is true of more
populated places. This may reflect the greater challenges with contracting in more
heterogeneous urban environments. Greater management capacity, lack of suppliers in
complex urban markets or more formalized labor opposition in more populous urban
governments could be offered as explanations for this metro difference, but our controls
for council manager, competition and opposition account for those factors.

Rural municipalities, by contrast, show higher levels of new contracting and
lower levels of reversals. Rural areas have been slower to experiment with contracting
(adoption curve) and have less capacity to reverse contracts once the service has been
outsourced. Suburbs are the reference category — fewer reversals than metro core but
more than rural places, and more new contracting than metro core but less than rural.
Suburbs were the early innovators in contracting and their rates reached 20% of service
delivery in 1997 and have not risen since (Warner and Hefetz, 2009).

The role of political and management variables is perhaps most interesting for our
analysis. Monitoring for efficiency and opposition are two management and political
features measured in our models. The results tell an interesting story. Although we saw
problems with service quality was the top reason governments cited for reversing their
contracts, it was not significant in either model. Neither did recognition of problems with
monitoring have any effect on contracting direction. What matters is not what
governments say are problems, but what they actually do about them.

Governments that had higher levels of monitoring for efficiency in 2002 have
higher rates of reversals in 2007. However, current monitoring levels are associated with
8



lower rates of reversals — suggesting that monitoring can prevent the need for reversals.
Higher monitoring in 2002 is associated with lower levels of new contracting, but current
monitoring has no effect. Prior monitoring exposes problems which can be addressed by
reversing contracts over time. A similar lagged effect is found with opposition. More
opposition to privatization in 2002 is associated with a higher level of reversals in 2007,
but current opposition has no effect. Prior opposition has no relationship to new
contracting and current opposition has a weak but positive relationship to new
contracting. This is the opposite of what such opposition would intend. These results
suggest there is an accountability and political voice aspect to reversals but it is a lagged
effect and is more important in explaining reversals than in explaining new contracting
out.

Conclusion - Implications for Planners

Our analysis had shown that levels of new privatization are matched by levels of
reverse privatization among local governments across the United States. Although there
is considerable variation by service, what we also notice is that within the same service,
some governments will newly contract out while others reverse their contracts, bringing
work back in house. Quality problems and lack of cost savings drive the move to
reinternalize service delivery. Early monitoring can identify the need for reversals but
current monitoring and market management through mixed market delivery can reduce
the need for reversals. Opposition also can lead to more reversals.

Simple recognition of problems with service quality and monitoring is not related
to levels of new contracting or reversals. What matters is active monitoring and political
action. This last result provides an important lesson to urban planners. There are a host
of issues involved in urban service delivery and the continued use of contracting —
especially long term infrastructure contracts and new public private partnership
agreements - makes attention to quality and monitoring paramount. Our model results
show that city managers have begun to recognize the importance of market management
but attention to monitoring, citizen interest and service quality need to be more closely
related to contracting levels — in and out — if public values are to be preserved as
governments continue to experiment with new forms of contracting for service delivery.
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The Future of Local Government: Twenty-First-Century

Local governments in the twenty-first century face
challenges regarding service delivery, finance, the
workforce, and citizen engagement. While privatization
was a major innovation in the last decades of the
twentieth century, lack of costs savings and the loss of
public values in market provision are prompting reversals
in privatization, increases in regulation, and new
approaches to government enterprise. The twenty-first
century must focus on rebuilding the capacity of local
governments to finance critical infrastructure, attract
and retain a skilled labor force, and engage citizen in
designing innovative solutions to address public problems.
Innovations in public service delivery will move beyond
public private partmerships to models that more effectively
balance accountability, equity, and efficiency concerns.

he focus of this essay is on local government
and the future of public administration. Where
will we be in 2020? Will we continue to see
an erosion of local government authority, capacity,
and service delivery? Will markets prove capable of
filling in the gaps? Or will we see a reassertion of the
importance of local government, with new models
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local government service markets, and private contracts
often substitute a private monopoly for a public one.
Local governments now recognize the need to manage
their markets for service delivery. Private firms’ primary
objective is profit, whereas governments’ primary
objective is the public good. Public—private
partnerships can help blend public and private
objectives for mutual gain, but without careful
attention to accountability and a long-term perspective,
these partnerships can result in collusion and
privileging of private interests over the public good.

The last decade has witnessed important reversals
toward public provision in most of the countries that
were early privatizers (Australia, New Zealand, the
United Kingdom, and the United States) (Entwistle
2005; Hefetz and Warner 2004, 2007; Warner 2008).
Problems with service quality under privatization

and a lack of cost savings drove these reversals. The
private sector is good at technological innovation, but
government must provide the “civic core” to markets
in order to ensure equitable access, high quality, and
a longer-term investment view (Clark and Bradshaw

for regional integration, public
finance, and service delivery
that emphasize a public role? I
predict that we will see contin-
ued pressure to pursue market
approaches and, at the same
time, a reassertion of the role of

I predict that we will see
continued pressure to pursue
market approaches and, at the
same time, a reassertion of the

role of the public sector.

2004; Ramesh, Araral, and
Wu 2010). New management
reforms will focus more on
careful regulation of private
markets for public goods and
new hybrid types of public

enterprise.

the public sector.

Prediction 1: There will be reversals in the
privatization process of the last few decades. In the
closing decades of the twentieth century, we embarked
on a bold experiment with privatization, competition,
and other forms of market-based, consumer-oriented
government. That experiment has shown potential for
private market solutions to the provision of public
goods, but it also has shown its limits. Research now
confirms that privatization alone does not result in cost
savings (Bel, Fageda, and Warner 2010; Boyne 1998;
Hodge 2000). Why? Competition is rarely present in

Prediction 2: Pressures to privatize will remain high
at the international level and with regard to
infrastructure investment. At the international level,
the General Agreement on Trade in Services (under
negotiation) calls for an expansion in the privatization
of public service delivery. However, the GATS
governance structure undermines local government
authority to set standards, negotiate contracts, and
pursue redress in cases of contract failure. This makes it
more difficult to use privatization as a tool even as the
GATS insists on opening up local government services
to more privatization (Gerbasi and Warner 2007).
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At the local level, we have an infrastructure crisis and a lack of public
capital for reinvestment. The Environmental Protection Agency (2003)
and the Congressional Budget Office (2002) estimate that we will
need $20-30 billion per year for the next 10 years to rebuild water and
wastewater systems alone. Prior waves of investment have enjoyed a
federal and state partnership with public funds to make these public
infrastructure investments (Warner 2009). That is needed again, but
Congress is not focused on public infrastructure and states are strapped
with serious fiscal crisis.

Local governments will be forced to turn toward more expensive
and risky private capital to finance infrastructure renovation. These
public—private partnerships will not be cheaper. They also may sac-
rifice critical public planning goals to short-term financial concerns,
as shown in the recent decision by the city of Chicago to lease its
parking meters for 75 years for $1.1 billion. Not only is the present
value assessed at twice that amount, with energy and climate change,
the city will likely want to convert the parking lane to new use by
pedestrians, bike, or dedicated public transit, but is locked in by the
75-year contract (Sclar 2009). Enthusiasm for privatization, free
trade, and private investment must be tempered by a longer-term
perspective that carefully assesses benefits and costs, and balances
public goods values and long-term financial health with short-term
investment opportunities.

Prediction 3: The next decade will witness a rebuilding of the
capacity of local government. To do so requires (1) rethinking local
government revenue sources, (2) renegotiating labor relations, and
(3) rebuilding citizens’ view of society. This will be difficult, but it is
essential if we are to have a local government system in 2020 that is
capable of sustaining economic development and a high quality of
life. Let’s take each of these challenges in turn.

First, local government revenue is based primarily on regressive tax
instruments (property tax, sales tax, and user fees), and needs to be
restructured to capture the growing parts of the economy (services,
Internet sales). We also need a new financial partnership with federal
and state governments, which are more capable of taxing mobile
factors of production through the income tax. State and federal legis-
latures need to increase intergovernmental aid and give local govern-
ment the revenue-raising tools it needs to meet its service obliga-
tions. Centralizing fiscal responsibility for social services (education
and health) to the state level, removing local limits on property tax,
and allowing taxation of Internet sales would be good places to start.

Second, rigid labor systems that discourage flexibility and innova-
tion and raise costs must be restructured to balance labor costs
with service demands. The current fiscal crisis will force a new
kind of conversation between management and unions. However,
as we move into a period of labor shortage (driven by demographic
change), we need to identify ways to make local government an
attractive employer. Building a new relationship with public sector
unions will be required to address labor flexibility and pension and
health care system reform, and to ensure that a balance between
cost savings and employment attractiveness is crafted. Civil service
protections reduce political interference, but the public sector
must restructure employment relations to increase its attractive-
ness to young employees as we move into a new century character-
ized by labor shortage. Internal process reform has led to increased
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efficiency in local government service delivery—showing the
benefits of labor-management cooperation (Warner 2009).

Third, citizens need to be reengaged in the local governance proc-
ess to recognize the value of public services and to understand the
need to balance service demands with revenue generation. We need
a policy discourse that recognizes that we need to raise taxes to

fund public infrastructure. Our economic prosperity depends on it
(Swartz 2010). The federal level has maintained service delivery by
crafting a false balance between low taxes and massive debt. State
and local governments are required to balance their budgets. The
next few years will bring extraordinary fiscal crisis at the state and
local level. If new revenue sources are not found, basic infrastructure
and social service provision will decline, leading to a downward
spiral of reduced economic prospects and lower quality of life.
Experimentation with New Public Management approaches has
focused on improving efficiency. But there are limits to efficiency
gains. In the next decade, we must identify new revenue sources.
Increased state and federal aid will be required to get through the
current crisis, but in the longer term, local governments will explore
the potential of government enterprise (to make money), expand
user fees, and push for wider revenue raising authority. U.S. local
governments are the most fiscally autonomous in the advanced
industrialized world. As we devolve more functions to the local level,
we must identify the funding sources to ensure a high quality of life.

Prediction 4: The proliferation of private “club” approaches to
providing public goods will further fragment local government,
undermining the goals of social inclusion and regional
integration. Many public goods can be provided by private clubs—
swimming pools, security services, roads, and so on—and doing so
promotes more investment because the benefits accrue directly to
the club members and are not dissipated across a broader public.
This is why Business Improvement Districts (for downtown
regeneration), and Common Interest Developments (for new
housing development) are catching on like wildfire across the nation
and the world (Glasze, Webster, and Frantz 2006). They provide
flexibility, differentiate interests within the urban area, and promote
increased private investment in public goods. These special districts
and private governments outnumber multipurpose public
government by a factor of 10 or more! By offering private solutions
to public problems, they encourage and empower neighborhood
interests to solve their own problems.

However, they also fragment the metropolitan region and make
regional cooperation more difficult. Local governments need to reach
beyond their boundaries and address regional concerns with their
neighboring jurisdictions. Club approaches at the regional level are
often focused on a single issue (transportation, water), but we need

a multifunctional approach to address the challenges of sustainable,
comprehensive planning. Local governments need to balance frag-
mentation with regional cooperation, diversity with inclusion.

At the community level, these club approaches privilege property
owners and those already present in the community (Briffault
1999). Club approaches are built on common interests and typically
lead to segregation by income, issue, and location; they provide
superior services because of their ability to exclude those outside the
club. But these are not the only stakeholders. Newcomers contribute



to the vitality of our communities. Demographic projections show
an increasingly diverse constituency especially among the younger
generation (Myers 2007). We need to ensure inclusion of these new
citizens and new voices in our urban fabric. If not, local govern-
ment will become like a Swiss cheese, with these clubs as the holes.
Local government is the connective tissue that holds the disparate
elements of community together in a broader process of community
building. The proliferation of club good approaches may so stretch
and weaken the connective tissue that local government may no
longer be able to maintain the balance.

Frug (1999) argues that community building is the ultimate public
good, and the ability to engage across difference is learned through
the mixing that is promoted in public service provision. Mixed-
income and mixed-age neighborhoods are more diverse and more
resilient (Israel and Warner 2008). Research shows that baby boom-
ers want to age in place, and to do so, they need communities that
integrate young and old in housing and public services (Warner,
Homsy and Greenhouse). The challenge of the new century will be
to identify new models for integration—across age, income, and
ethnicity—in urban service delivery. Clubs promote individual
investment for collective action and citizen engagement in the pro-
duction of services. The challenge is to break down the exclusionary
boundaries. Government should explore ways to restructure the
current property rights legal basis of clubs, to a broader citizen basis
and thus limit their fragmentation effect on the local community.

Prediction 5: Local government will lead in taking a long-term
view. Climate change and energy conservation will cause us to
remake the urban landscape, changing the way we work and travel
and our approaches to planning. The new urban landscape will build
from the old, but incorporate the new. Distributed energy
production, distributed work (more telecommuting), less automotive
travel, and denser development are likely. Local governments will
review their current planning codes and experiment with new forms
that allow more mixed use, promote quicker market response to
changing conditions, and experiment with new approaches to
transportation, energy production, and service provision.
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The next decade will be full of serious chal-
lenges. The past enthusiasm of public admin-
istration for market approaches and efficiency
models will be moderated with renewed
attention to the need to rebuild local govern-
ment capacity—financially, managerially, and
democratically. The challenges are great. Our
hope lies in a local government sector that
encourages us to practice citizenship, teaches
us to constructively engage across our differ-
ences, and helps us build community. These
are some of the challenges for local govern-
ment in this new century.
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Overview

Late 20t century experiment to expand role of markets in
local government service delivery

Privatization experience uneven
Lack of cost savings (Bel and Warner 2008a, 2008b)
Increases Inequality (Warner 2006)
Undermines Citizen Voice (Warner and Hefetz 2002)
Reversals appear in the late 1990s
Not a return to old bureaucratic delivery, instead
A shift to a new mixed position —
markets and public delivery
Rebalancing Governmental Reform — Pragmatic Approach



Understanding Reversals

Limits to Market Approaches

Critical Role of the State

In constructing the social and legal
foundations for markets to function

In acting as a market player - ensuring
competition, regulation

In promoting innovation

In creating spaces for democracy and
community building

In public planning to build a long term view
Challenge — Finding the right balance



Reversals

United Kingdom

End Compulsory Competitive Tendering (1998).
Shift to “Best Value” framework, ‘contestability’,
‘scrutiny’

New Zealand

2002 Local Government law to restore
governmental capacity and build an

accountability framework.
Recognize multiple roles of local government

balance economic development, social wellbeing,
environmental management and civic engagement.



Reversals

United States — pro-market orientation but
privatization never compulsory

Contracting Out Peaks in 1997

Rise in public and mixed public/private
delivery

ensures government capacity — internal
knowledge, innovation

market management - competition,
benchmarking &

citizen voice in service delivery process



US Privatization Peaked in 1997
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Contracting Peaked in 1997
Dynamic Process of Innovation and Reform
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Reverse Contracting

Local governments re-internalize (in source)
previously contracted services

Reasons: (Managers’ Views)

Problems with service quality (61%) and lack of
cost savings (50%),

Internal process improvement within the public
sector (33%)

Citizen interest in bringing work back to public
sector (25%)

Problems with Contract Management (17%)
(lack of competition, monitoring difficulties)



Most Delivery 1s Stable (contract or public),
Experimentation 1s at the Margin

1992 to 1997 1997 {0 2002 2002 to 2007

Average percent of total provision across all places.

Source: ICMA Survey of Alternative Service Delivery Approaches, 1992, 1997,
2002, 2007 Washington DC. US Municipalities Paired samples. N=500-600
(Hefetz and Warner 2004, 2007)



Cycles of Reform:
#1 Bureaucratic Management

Problem — corruption, cronyism

Solution — Public Bureaucracy - Technical
Management, Expert Driven Planning, Separate
Politics from Administration, Attention to Due Process

New Problems:
Bureaucratic Rents
Unresponsive, inflexible
Inefficient
Oversupply public goods



Cycles of Reform:
#2 New Public Management

Problem: Inflexible, unresponsive, slow

Solution: More Market — Competition, Privatization,
Consumer Choice, Performance Management

New Problems:
Markets concentrate — competition erodes
Contracting expensive, hard to monitor
Relational contracting leads to collusion
Citizen voice # consumer choice
Competition creates inequality

Decisions not socially optimal — preference
misalignment, information asymmetries

Loss of democracy and due process



Cycles of Reform:
#3 Reassertion of a State Role

Problem: corruption, costs increase, lose control

Solution: Rebalancing Reform — Markets,
Government and Citizen Participation

Balanced Approach to
Governmental -
Reform
i
Markets Democracy Government
Competition, Citizen Management
Management & Participation, Internal

Consumer Public Innovation,
Choice Accountability Due Process




Learning from Past Reforms -
Need to Balance Market and State

Institutional Framework for Markets is Socially
Constructed

Often lags market development (eg Post Socialist
Transition)

Requires governmental capacity (regulatory standards,
anti-trust law, enforcement capacity)

Many Public Services are Natural Monopolies — public
monopoly better than competition (Warner and Bel 2008)
Human Interaction is more than market exchange:
Redistribution, reciprocity, engagement

Privatization shifted the social contract, undermined
citizen rights to services

Community building is the ultimate public good

Public services provide the mechanisms for citizens to
learn to engage heterogeneous differences



Government Role

Market Manager — ensure competition, create
institutional foundation for markets, regulation

Bureaucratic Management - technical expertise,
broader, longer term vision

Deliberative Space — public engagement

Public Service Provision is about more than cost &
quality,
Includes accountability, voice and redistribution

Reversals not a return to public delivery of the past
Reflect a new balanced approach:
Markets, Government and Citizen Participation



Role for Unions:
Frame the Debate 1n a New Way

Old Myths

Markets are superior to government.
Public sector workers are selfish and inefficient

Current Realities

Markets are short term, self interested and unstable, but
are also a source of innovation

Government provides

the infrastructure that supports the economy and social
wellbeing

the space for a collective conversation about long term
societal goals.

Public sector workers are innovative, service oriented and
stewards of the broader public good.



Role for Unions

Within Country

Promote Internal Process Improvement — This is Critical
Recognize Need for Labor Flexibility
Recognize Need for Customer Service

Ensure Accountability — be the whistle blowers

Reclaim the Public Service Ethos - Protect Citizenship
Rights

Internationally

Ensure contracting and labor standards, regulatory
authority of sub-national governments

Watch GATS negotiations (Gerbasi and Warner 2007)

Sponsor a global conversation about the positive role of
government
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Abstract

The last decades of the 20th century witnessed a profound experiment to increase the role of markets in local government service
delivery. However, that experiment has failed to deliver adequately on efficiency, equity or voice criteria. This has led to reversals.
But this reverse privatization process is not a return to the direct public monopoly delivery model of old. Instead it heralds the
emergence of a new balanced position which combines use of markets, deliberation and planning to reach decisions which may be
both efficient and more socially optimal.
© 2008 Policy and Society Associates (APSS). Elsevier Ltd. All rights reserved.

1. Introduction

Experimentation with contracting out (privatization) of local government services grew over the 1980s and 1990s,
but we have begun to see reversals in that trend. Compulsory competitive tendering has been abolished in the UK and
Australia; New Zealand elected a prime minister focused on rebuilding internal government service delivery capacity;
and US local government managers began to bring previously contracted services back in house in a process of reverse
privatization. This reassertion of the public role is not the direct government monopoly of the past. Instead we see local
governments using markets, but playing a market structuring role in building competition, managing monopoly and
reducing transactions costs of contracting. But market management is not the only role of government. Managers also
see the importance of engaging citizens in the public service delivery process. This paper describes both theoretically
and empirically how this new approach to governmental reform balances the efficiency benefits of market-type
engagement with the technical benefits of planning and the civic benefits of public engagement.

There has been a shift in understanding of the role of the state in public service delivery over the last few decades. The
old public administration emphasized direct government delivery, hierarchical control, and a separation of politics and
management to ensure due process for citizens and limit outside influence among public employees. This system was
criticized as too slow and inflexible by proponents of the New Public Management who argued market-type management
approaches could be effectively applied to the public sector (Hood, 1991; Osborne & Gaebler, 1992). New Public
Management emphasized speed and flexibility and touted the advantages of markets for both greater private sector
engagement and consumer voice for citizens (Savas, 1987). Market solutions suffer from high transactions costs and this
has led to a new emphasis on network governance based on relational contracting and trust (Goldsmith & Eggers, 2004;
Brown, Potoski, & van Slyke, 2007). However, the close relationships between contractors and government in network
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Balanced Approach to
Governmental Reform

T

Markets Democracy Planning
Competition, Voting and Technical
Management & Debate, Public Management and
Consumer Choice Accountability Citizen
Participation

Fig. 1. Rebalancing government reform.

governance undermine democratic accountability. The lack of control and accountability in contracting networks has led
others to emphasize citizens are more than consumers and government more than a contract manager (deLeon &
Denhardt, 2000; Denhardt & Denhardt, 2003; Sclar, 2000; Starr, 1987).

One of the intellectual foundations for market approaches to public goods is public choice theory (Tiebout, 1956).
However, the public choice reliance on aggregated individual preferences in a market-type system can lead to public
value failures because it allows no space for a deliberative social process of public participation (Bozeman, 2002).
Problems with preference misalignment cause the aggregation of individual preferences to diverge from the collective
social preference (Lowery, 1998). However, democratic approaches to aggregate individual preferences through
voting may not be socially optimal or stable either according to social choice theory (Sager, 2002a). What is missing in
both these approaches is a space for deliberation to identify collective needs and common solutions. Recent work in
communicative planning and deliberative democracy shows that through deliberation individuals shift preferences
toward more collective goals and thus arrive at a more socially optimal choice (Frug, 1999; Lowery, 2000; Sager,
2002b). When combined with markets and voting, deliberation may be both democratic and efficient.

In this chapter, I argue there is a rebalancing of government reform that capitalizes on the efficiency of markets, the
technical expertise of planning, and the social choice of democracy without the problems of accountability and decision
cycling that occur under any of these strands alone. This paper explores the theoretical basis for the emergence of such a
balanced position, and provides evidence this is occurring in local government practice. Public managers have moved
beyond the dichotomy of markets or planning, and instead embrace a mixed position which complements the advantages
of markets with the benefits of public engagement. This balance between deliberation and markets recognizes citizens are
more than consumers, and government is more than a market manager. Government creates the space for collective
deliberation to occur and through this process a sense of the social is built. See Fig. 1.

2. Shifts in theory
2.1. Understanding the difference between market and government

The New Public Management revolution in local government promotes market-based management techniques to
increase efficiency and citizen choice, but it fails to consider the subtle and important ways in which markets and
government differ. Markets are based on the principle of utility maximization. Adam Smith articulated the notion of an
invisible hand whereby producers and consumers in a market (motivated by individual utility maximization) would
create competitive price pressure, promote innovation and ensure service quality thus securing socially optimal
production. The key to this happy result was competition. But many services are natural monopolies, and thus do not
benefit from the invisible hand of Adam Smith’s competitive market. Competition erodes, and with it the guarantee of
this market-based socially optimal result.

Key to the challenge of using markets for public goods is recognition of what creates a public good in the first place.
Public goods, by definition, arise from market failure as self-interested individuals undersupply critical social goods or
free ride on common resources. Congestion, pollution, and public health are all examples of market failed public
goods which require some collective intervention to address. Typically this intervention is in the form of government
regulation or production. With increased urbanization, externalities become more pronounced (congestion, public
health impacts, etc.), more services experience market failures, and citizen demand for public provision increases.
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This has led to the expansion of local government service delivery over time into new arenas of service delivery —e.g.
garbage collection, water distribution, environmental management, infrastructure provision and human services.

However, market delivery mechanisms still may be possible for some of these goods. The potential of voluntary
bargaining to address externalities, first articulated by Ronald Coase in his article on the Problem of Social Cost
(1960), rests on the notion of a bargaining framework where individuals with full information and clear property rights
pay producers of positive (negative) externalities to increase (reduce) them in a voluntary scheme. When the link
between the supplier and the consumer is close, such payment schemes are easier to arrange. When larger numbers of
actors are involved, these voluntary solutions tend to break down and government organization of production is
preferred (Coase, 1960; Webster, 1998).

Recent scholarship suggests that in dense urban settings, the possibilities of voluntary solutions may be larger than
once thought. For example in squatter settlements where government is unwilling or unable to extend basic services,
individuals come together to provide services — urban transportation, water delivery — that might traditionally be
provided by government (Gilbert, 1998). That people have voluntarily organized to meet collective needs attests to the
power and potential behind voluntary market solutions. In arguing for the ‘spontaneous order’ created by markets,
Webster and Lai (2003) suggest government delivery may hamper such private solutions through regulation and
intervention that raises costs and restricts access, especially for the poor. This has been one of the rationales behind the
promotion of market-delivered services for the poor (Graham, 1998).

While these market approaches show promise, they still require a significant government role. Where these market
solutions are most pronounced (e.g. squatter settlements); property rights of consumers are least secure. This tilts the
bargaining power toward the private producers of public goods and can lead to problems in price and quality due to
inadequate government oversight. It also promotes an economic conception of citizenship where rights to basic
services — even those critical to life such as water — are based on ability to pay. In developing countries, where market
based schemes for water delivery have been promoted by foreign donors, we have seen large increases in consumer
prices which have led to civic protest, most notably the water riots in Cochabamba, Bolivia (Kohl, 2004). These market
solutions promote a version of citizen choice and empowerment based on market-based bargaining, that has been
challenged as a veil to reduce citizenship rights to basic services (Miraftab, 2004). Even in developed countries, such
as Canada, privatization has been challenged as an assault on both citizenship and democracy (CUPE, 2001).

There is something more fundamental and than cost and service quality in the public goods equation. Citizens
expect involvement, voice and control over government decisions. Deliberation is the key to democracy. But
anonymous and spontaneous markets do not create a space for deliberation. The individual can choose to buy or not,
but deliberation on the nature of the choice is not typically part of a market. Markets, as aggregations of individuals, do
not become social spaces for deliberation unless market governance is designed that way. Recall that the efficiency
benefit of Adam Smith’s invisible hand was that it did not require deliberation. But as market solutions have been
applied to public service delivery, problems with preference alignment have been found (Lowery, 1998). When
individual preferences are substituted for public preferences (e.g. a private provider’s preference for profit vs. the
public interest in access and service quality), we have failure of public goods again. Consumers may substitute
individual preferences for public objectives when they shop as individuals in a privatized market for public goods. This
has been found in voucher schemes for education, child care and job training where socially suboptimal choices are
made by individual consumers who, due to lack of information or time, choose convenience over quality and thus
undermine the intended societal educational benefits (Hipp & Warner, 2007; Lowery, 1998; Meyers & Jordan, 2006).

Recent research has shown that through deliberation, citizens shift their individual preferences more toward
collective well being (Lowery, 2000; Sager, 2002b). Creating the space for such democratic deliberation is a key
function of government. Frug (1999) has argued that such community building is the ultimate public good. Citizens in
a democratic society must develop the capacity to engage difference, see common problems and craft socially optimal
solutions. In planning, this has led to a new subfield of communicative planning which emphasizes how power
imbalances can be altered through a deliberative process which allows more citizen voice and participation (Forester,
1999; Healey, 1996). In public administration attention is shifting back to a focus on citizenship, participation and
public value. The role of government is not simply to steer a market process; it also must serve citizens (Denhardt &
Denhardt, 2003, 2000). Governments must have the capacity to help citizens come together to identify problems and to
debate choices (Nalbandian, 1999, 2005). Citizen engagement is more than the consumer orientation and competition
advocated by New Public Management (Osborne & Gaebler, 1992). Citizens need more than the exit option of
markets; they need the opportunity to stay, exercise voice, and invest in their community (Frug, 1999). Participation in
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local decision-making is seen as the foundation for a democratic society. Learning to solve collective problems, to
engage the heterogeneous diversity found in the urban landscape, and to practice deliberation — these are the
foundations for a democratic society.

2.2. Recognizing the civic within the market

In order to use markets for public goods, more attention must be given to the civic foundations of markets and the
potential for deliberation within them. The social construction of markets challenges the anonymity of the invisible
hand, and shows the importance of trust and embeddedness in creating the social norms that permit markets to function
(Granovetter, 1985; North, 1990). This line of research has been especially important in the transition literature on
Eastern Europe and China. Market emergence requires a state role in creating the legal framework necessary to support
market functioning (bonding, insurance and property rights). It also requires attention to social networks and changing
social norms (Nee, 2000). Market entrepreneurship requires contestation and competition. Neither was encouraged
under state socialism, and so building the norms for contestation and competition is part of the sociological foundation
both for civic engagement and market emergence (Warner & Daugherty, 2004).

Some have argued that democracy and market economies are mutually reinforcing (Przeworski, 1991), and indeed
this was the philosophy behind most international donor investment in Eastern Europe after the transition. However,
inadequate social foundations for market functioning led to corruption and concentration of privatized assets into the
hands of a few, understood as gangster capitalism or ‘“‘the great stealing” in much of the region, especially Russia
(Holstrom & Smith, 2000).

Markets naturally concentrate power. A laissez faire market does not naturally emerge. Absent state regulations to
ensure more competitive market functioning, and social norms and networks to ensure broader bargaining power,
concentration is an expected result. Even mathematical models of market systems show that wealth concentrates, and
competition disappears as the models play out over time (Hayes, 2002). This is especially common in many publicly
provided services which are natural monopolies, or tend toward monopoly — water, waste collection, electricity, etc.

Lowery (1998) has warned that public service contracting markets are at best, quasi markets of one buyer
(government) and a few sellers. Thus these markets fail to create competition. This may be why local governments
show more stability in their use of contracting for public goods if they focus on managing monopoly. Warner and Bel
(2008), in their comparative study of water distribution and solid waste disposal contracting in the US and Spain, found
Spanish local governments had both higher levels of contracting and more stable contracts than in the US. They
attributed these differences to the Spanish focus on managing monopoly through mixed public/private firms which
enjoy the benefits of natural monopoly (economies of scale) and private sector management, but retain public values
and accountability. In the US, by contrast, local governments focus on promoting competition between government
and private firms. This resulted in less contracting over all and much higher rates of reversals.

Lack of competition is not the only failure. Market-based solutions also create preference alignment problems as
individuals substitute private preferences (convenience) for public preference (quality) (Hipp and Warner, 2007).
Markets also can lead to preference errors on the part of purchasers due to information asymmetries and transactions
costs (Lowery, 1998). Some of these market failures can be addressed through investments in the social foundation —
public education, regulatory standards or anti-trust laws. The important challenge is to understand the social
foundations of markets. The late 20th century was an experiment to see how far we could push the boundaries of
market into state provision of market-failed public goods. However, if we want to use markets for public goods, then
we must understand what is needed for those markets to work.

Market solutions for public goods promoted in both developing countries and Eastern Europe failed to give
sufficient attention to the failures of quasi markets outlined above or the important social foundations of markets which
help ensure their smooth functioning. Polanyi (1944) argued that human interaction is based on more than market
exchange. Reciprocity and redistribution are key. When markets subordinate other aspects of human life, there will be
a counter movement to moderate them. This may help explain the strong anti-privatization movement in water in
Bolivia and South Africa. It also may explain the growth in reverse privatization we are seeing in the US and the shifts
away from competitive tendering among the early privatizers: the UK, Australia and New Zealand.

Privatization requires government capacity to manage markets and citizen/consumer capacity to effectively engage
them. Privatization is not a reduction in the role of the state as some pro-privatization theorists argue (Savas, 1987), but
rather a shift in state role (Schamis, 2002) toward managing new tools (Salamon, 2002) including a more direct market
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management role. The structuring of contracts, regulation of price and quality, as well as direct action as a supplier or
purchaser in the market are all tools governments have used to engage markets more effectively in public service
delivery. Privatization does not allow government to contract out and walk away, instead government must remain
actively engaged as a market player directly providing services and contracting out in a dynamic process to ensure
competition, efficiency, service quality and broader public objectives (Hefetz & Warner, 2004, 2007; Warner &
Hebdon, 2001; Warner & Hefetz, 2008).

2.3. The promise and failure of market approaches

One of the purported advantages of market approaches to government was that they would give the consumer
citizen more choice and voice in government service delivery. Tiebout (1956) showed that, especially at the local
government level, a public market of competing local governments gave mobile residents choice in the tax/service mix
of their communities, and provided competitive pressure for local governments to remain efficient. At a time of rapid
suburbanization and geographic mobility in the post-WWII US, a public choice model based on mobility seemed
reasonable. Later studies of such Tiebout sorting have challenged the assumption that decisions are based primarily on
efficiency considerations. Sorting by race and class has had a major impact on the landscape of fiscal and service
inequality in metropolitan areas (Frug, 1999; Lowery, 2000; Troutt, 2000; Warner & Pratt, 2005).

A strong sense of localism has led to the notion that public services are private, club goods, available only to
residents within a particular jurisdiction (Frug, 1999). This narrowing of the public view has undermined efforts to
cooperate at the regional scale. While such localism may promote democracy and choice, the need for planning at the
metropolitan regional scale suggests the region may be the appropriate scale for a local focus today (Briffault, 2000).
The challenge is how to create the appropriate forum for a regional democratic conversation (Frug, 2002). Both
technocratic planning “things regionalism” and private market approaches ‘‘privatization” have been shown to
exacerbate inequality and narrow voice to growth coalition elites (Bollens, 1997; Logan & Molotch, 1987; Warner,
2006b; Warner & Hefetz, 2002, 2003, 2008). We need a ““people regionalism’ that incorporates both the technical and
the market but subjects it to social debate.

One of the promises of privatization is that it would give consumer citizens even more voice than voting (which is
infrequent), or changing communities (which requires the means to move). By privatizing government services,
citizen consumers would enjoy market choice and could shop for services on a more regular basis than they can vote or
move between communities. However, empirical analysis of US contracting behavior shows that attention to citizen
voice is lower among municipalities that privatize more (Warner & Hefetz, 2002). Because privatization is typically a
contract between government as purchaser and one or a small group of suppliers, the citizen consumer does not see a
choice of providers.

Similarly, market approaches could allow governments to obtain economies of scale at the regional level.
Privatization and inter-municipal cooperation are popular local government reforms. However, neither promotes intra-
regional equity. Privatization is favored by richer suburbs over rural or core urban communities (Kodrzycki, 1994;
Warner, 2006a; Warner & Hefetz, 2003, 2008), and inter-municipal cooperation, because it is voluntary, does not lead
governments to choose to cooperate with their less well off neighbors (Warner, 2006b).

Efficiency gains, another promise of the market model, have been fleeting. US research shows that only with
monitoring did local governments experience efficiency gains under privatization (Warner & Hefetz, 2002). Meta
analyses of privatization and cost studies show inconsistent results, but the majority of studies do not show cost savings
under privatization (Boyne, 1998; Hirsch, 1995; Hodge, 2000; Bel & Warner, 2008a). Some have attributed this lack of
efficiency gains to the high transactions costs of contracting (Hefetz & Warner, 2004; Sclar, 2000). Contract specification
and monitoring have turned out to be more challenging and costly than first thought (Pack, 1989; Prager, 1994). While
some of these costs can be controlled through a more careful market management role, transactions costs is not a
sufficient framework for understanding the challenges of contracting (Bel & Warner, 2008b; Hefetz & Warner, 2007).

2.4. Combining deliberation and markets
We have seen above that markets do not ensure equity, voice or efficiency. Markets are a tool that can be used in

public service delivery but they must be managed carefully to achieve the desired goals. Local government must have
the capacity to structure markets and engage citizens in a deliberative process.
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While the experiment with market reforms has been proceeding in public administration, in the field of planning
renewed interest has been focused on deliberation and communication. Building from Habermasian dialogue, a field of
communicative planning has arisen which focuses on the process of public participation and communication in
planning decisions (Forester, 1999; Healey, 1996). Communicative planning sees a special role for the planner in
clarifying options and challenging misinformation (Forester, 1989; Healey, 1997; Innes, 1995). While some critique
communicative planning theory for being too focused on consensus and failing to adequately address power
differences — especially the naive assumption that the planner can be abstracted from his/her structural position in a
nexus of power and professional expertise (McGuirk, 2001), others argue that planners can facilitate an advocacy
planning process that challenges existing power structures and gives more voice to the poor (Krumholz & Clavel,
1994; Reardon, 1999).

Although market-based reform efforts have fuelled negative views of government among citizens and the media;
local government managers show increasing interest in serving public values (Allmendinger, Tewdwr-Jones, &
Morphet, 2003; Moore, 1995). Public opinion research in the US has found that citizens typically equate government
with self-serving politicians or unresponsive bureaucracy, leading to a negative view (Bresette & Kinsey, 2006). But
when the dialogue is reframed in terms of government creating the public structures that promote economic efficiency
and security, then citizen views become more positive. The challenge is to rebuild the capacity of government to lead;
and of citizens to participate in a collective deliberative process. Local government has a progressive potential
exhibited by leadership at the municipal scale to promote innovation (Clavel, 1986). Nalbandian (1999, 2005) has
articulated government capacity as the capacity to bring a community together to solve problems in a way that does not
rend the social fabric, so they can come together again to solve the next problem. Based on the exciting innovations in
Puerto Alegre, Brazil, city leaders around the world are experimenting with new models of citizen engagement —
citizen budgets, citizen visioning, and encouraging neighbourhood control over service delivery (Abers, 1998;
Osborne & Plastrick, 1997; Potapchuck, Crocker, & Schechter, 1998; Gaventa, 2004).

In this regard, the planner’s role is similar to the local government manager’s role, though the planner is primarily
focused on process and the government manager on direct service delivery. How to incorporate this need for
deliberation in the context of a more market-based system of government service delivery is the challenge.

Public choice theory incorrectly assumed that consumer choice in a competitive market could address public goods
problems. Likewise, democratic alternatives, such as majority voting, have been shown to lead to unstable decision
cycles and manipulation. Social choice theory has documented the impossibility of solutions which are both efficient,
democratic and serve the public interest. Cycle free decisions involve some form of expert sovereignty (Sager, 2001,
2002b)." So neither voting nor consumer choice alone can yield a stable, democratic and socially optimal solution.
Sager (2002b) suggests that deliberation can be used as a supplement in an iterative process that circumvents these
problems. “Deliberation brackets preferences and voting brackets the giving of reasons, but shifting between these
decision-making modes can bring both types of information into play. . . which helps to explain why decision cycles do
not occur as frequently in practice as predicted by social choice theory.” (Sager, 2002b, p. 376) Through deliberation
individuals can see the need to shift toward more socially beneficial decisions (Frug, 1999; Lowery, 2000). This is the
promise of a deliberative and democratic planning process. However, deliberation alone, can lead to the same kind of
impossibility problems as voting (Sager, 2002b). So the challenge is to use a process that combines planning, markets,
voting and deliberation.

3. Shifts in practice

The first section of this chapter documented a shift in theory from an emphasis on market approaches, to a more
balanced concern with democracy and planning. I argue that local government, in its practice, is moving beyond the

! Research on social choice argues the impossibility of decision processes that are both manipulation-free and democratic (the Gibbard—
Satterthwaite theorem), the impossibility of combining individual liberty and respect for unanimous preference rankings (Sen theorem), and the
impossibility of amalgamating individual preference rankings in a way that is both consistent and democratic (Arrow theorem). For more detail on
these theorems see: Arrow, K. J. (1963). Social choice and individual values. New York: John Wiley; Gibbard, A. (1973). Manipulation of voting
schemes: a general result. Econometrica, 41, 587-601; Satterthwaite, M. A. (1975), Strategy-proofness and Arrow’s conditions: existence and
correspondence theorems for voting procedures and social welfare functions. Journal of Economic Theory, 10, 187-217; Sen, A. (1970), The
impossibility of a Paretian liberal. Journal of Political Economy, 78, 152-157.
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either/or dichotomy of planning or markets, and embracing a more balanced mixed position. Three brief examples will
suffice.

New Zealand and the United Kingdom were early and radical innovators promoting extensive privatization through
compulsory competitive tendering. In New Zealand, we are seeing a shift back with the new 2002 local government
law which recognizes the need to rebuild government capacity to both manage markets and build the local foundation
for democracy. Local government is seen as the forum where a balance between economic development,
environmental and civic interests can be crafted. In the United Kingdom we have seen a shift away from Compulsory
Competitive Tendering toward a ‘best value’ regime which includes a broader range of objectives than just efficiency.
While terms such as ‘contestability’ and ‘scrutiny’ emphasize competition and accountability, there is also emphasis
on citizen engagement. In the US, privatization was never compulsory, but support for market-based government is
strong. However contracting out peaked in 1997 and reverse contracting is now larger than new contracting out.
Concerns with reductions in service quality and lack of cost savings drove this shift. In each of these cases market
approaches are not jettisoned; rather use of market is balanced by recognition of the need for a government
management role — both to structure the market and to ensure a deliberative space for citizens.

3.1. New Zealand

New Zealand was an early leader in implementing market-based approaches to government. They tested the notion
of enterprise units — focused on meeting goals and using a private sector management approach which promoted
competition, outsourcing, privatization and a customer service orientation. Many services were sold off or privatized.
New Zealand’s approach to reform served as an exemplar for other countries, especially the United States (Osborne &
Plastrick, 1997). At the local level private companies emerged to manage roads, which are one of the largest budget
areas for local government. New Zealand local government managers became experts in contract management.
Contracting networks were viewed as more flexible than direct government and considered the wave of the future. As
they moved from market management to partnerships, they recognized that partnerships need management and
accountability.

However, the results of privatization were only partly satisfactory. Regulation alone was not enough; an
accountability framework was needed, along with professional local government management. In the late 1990s New
Zealand made a course correction and reasserted a government role. The election of Prime Minister, Helen Clark, in
1999, reflected in part a desire to rebuild government capacity.

Certainly a not inconsiderable part of my government’s time has been spent in rebuilding public sector capacity
to deliver the results the public demands. . .. The public sector reform which went on in the 1980s and 1990s was
aimed at making government agencies more efficient, but it was undoubtedly also aimed at ensuring that there
was less government. Our reforms have banked the efficiency gains, but have looked to build effectiveness as
well. . ..a high performance and highly skilled public sector is required. (Clark, 2005)

In 2002, a new local government law was passed (Local Government New Zealand, 2003). This law recognized that
local government must balance competing objectives: economic development, social wellbeing, environmental
management and civic engagement. This process is too complex for a simple market mechanism. The law recognized
that citizens are more than market-based service customers. Local government must give more attention to the
importance of a democratic base and citizen consultation.

New Zealand is ahead of the US in many respects. It has undertaken more privatization and outsourcing at the local
level. Its performance management systems are more sophisticated, and it has an explicit audit and accountability
framework. It undertook a significant amalgamation of local government in 1989 which created a structural
framework for regionalism based on more sensible urban and ecological boundaries (e.g. regionalism that
encompasses a watershed, or links city and suburb). Although a clearer framework for local government has been laid
out, there are still problems creating effective regional collaboration and crafting the balance between environmental,
social, economic and cultural objectives, especially in areas with development pressures. Consultation is not without
its problems. A deliberative process can lead to more social choices, but too much consultation can lead to
“governance exhaustion.” However, the notion of a more balanced position involving markets, democracy and
planning has been articulated. Local government leaders are attempting to balance deliberative process with the
efficiency of markets.
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3.2. United Kingdom

The United Kingdom was another early innovator in privatization. With Margaret Thatcher, emphasis on
competition and breaking the monopoly of government power was paramount. Competitive tendering was made
compulsory from 1988 to 1998. But results suggest the program was not that successful in breaking the monopoly of
local government control as a large percentage of contracts were won by local government teams (Szymanski &
Wilkins, 1993). Nor was the program successful in saving money, as most cost savings eroded over time (Szymanski,
1996). With the election of Tony Blair in 1997, a shift back toward a more balanced position began. The “‘best value”
framework was implemented in 1999 in recognition that local government needed to balance more objectives than
simple cost efficiency. Greater attention was given to accountability and citizen engagement (Martin, 2002). Best
value gave attention to speed, service quality and citizen voice in the service delivery process. Although the national
government was keenly interested in promoting local government innovation and viewed contestability as a core
reform, it also recognized the need to engage local government managers as partners, not rivals, in the reform process
(Entwistle & Martin, 2005). Local government managers’ reluctance to externalize services reflected a public service
ethos, the need for control and market management, and the need to retain core competencies within the public sector
(Entwistle, 2005).

3.3. United States

In the United States public discourse at the national level regarding local service delivery was not as pronounced as
in New Zealand or the United Kingdom. Local government reform is controlled at the state level and this leads to great
diversity and more local government independence.

However, support for privatization was strong in the US. In 1982 the professional association of city managers, the
International City/County Management Association commenced a Survey of Alternative Service Delivery to measure
the level of privatization. That survey has been repeated every five years since. This permits tracking trends over time,
something not possible in other countries. Although trends were relatively flat, there was increasing experimentation
with privatization after 1992. But contracting out peaked in 1997, and in 2002 (the latest data available) we see a return
to public delivery and a dramatic increase in mixed public and private delivery (Warner & Hefetz, 2008). See Fig. 2. As
contracting out has fallen, mixed public/private delivery has grown. This mixed delivery occurs when governments
both provide a service directly and contract out a portion. This creates competition between public and private
providers, maintains government capacity and internal knowledge about the process of service delivery, and ensures
continued citizen involvement in the service delivery process (Warner & Hefetz, 2008). Regression models for 1992,
1997 and 2002 show a priority for market management concerns, but emergence of a balanced concern with market
management and citizen voice in 2002. The challenges of local government service delivery are about more than

100+

O Direct Public
Delivery

B Mixed
Public/Private
Delivery

PCT of Provision

Complete
Contracting Out

1992 (N=1444) 1997 (N=1460) 2002 (N=1133)
Survey Years

Fig. 2. Trends in local government service delivery, 1992-2002. Percent of provision averaged across all responding governments. Provision is
percent of total number of services provided on average. Provision rates: 66%, 61%, 53% for 1992, 1997, 2002, respectively. Author analysis based
on data from the International City/County Management Association, profile of alternative service delivery approaches, US Municipalities, 1992,
1997, 2002, Washington, DC. Reprinted from Warner and Hefetz (2008).
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Fig. 3. Dynamics of local government service delivery, 1992-2002. Author analysis based on data from the International City/County Management
Association, profile of alternative service delivery approaches, survey data 1992, 1997, 2002, Washington, DC. Reprinted from Hefetz and Warner
(2007).

efficiency. Local government leaders and citizens alike recognize the need to balance multiple objectives: service
quality, citizen participation and economic efficiency. This explains the emergence of a mixed market position.

Reverse privatization also grew dramatically over the decade from 12% of all service delivery in the 1992-1997
period, to 18% of all service delivery from 1997 to 2002 (Hefetz & Warner, 2007). See Fig. 3. ICMA added a question
to its 2002 survey asking why managers brought previously contracted work back in house and the primary reasons
where problems with service quality, lack of cost savings, internal process improvement, and citizen support for
bringing the work back in house (Warner & Hefetz, 2004). A similar survey fielded in Canada the following year,
found exactly the same rank order of reasons for reverse privatization (Hebdon & Jalette, 2008).

Statistical analyses of this shift over the decade 1992-2002 (Hefetz & Warner, 2007) show the increase in reverse
contracting is only partially explained by transactions costs (asset specificity, monitoring). What is more important are
place characteristics and citizen voice. Reverse contracting is part of a market management approach, but also is a
response to increased attention to citizen voice. These results confirm the existence of a new balanced model of local
government reform which gives attention to both markets and citizen voice.

4. Conclusion

The last decades of the 20th century witnessed a profound experiment to increase the role of markets in local
government service delivery. However, that experiment has failed to deliver adequately on efficiency, equity or voice
criteria. This has led to reversals. But this reverse privatization process is not a return to the direct public monopoly
delivery model of old. Instead it heralds the emergence of a new balanced position which combines use of markets,
democracy and planning to reach decisions which may be both efficient and more socially optimal.

Local governments play a key role in community problem solving and this is the fundamental public good. To do so,
they must move beyond market models of government and promote deliberation and public participation. The New
Public Management reforms focused on competition and entrepreneurialism. But competition is ephemeral in public
service markets and provides a poor foundation for equity. Entrepreneurship encourages secrecy and risk taking that
may be inappropriate for critical public services (deLeon & Denhardt, 2000; Kelly, 1998). Government is meant to be a
stabilizing force, designed to reduce risk and ensure security. It is structured around principles of openness and
stewardship where participation and representation are the foundation, not competition.

The privatization experience of the late 20th century has taught us that markets require governance. Managing
markets for public services is both challenging and costly. These market networks limit traditional government
mechanisms to ensure public control, accountability, representation and balance of interests. Using markets alone can
lead to economic conceptions of citizenship (e.g. citizen rights defined by ability to pay, limited sense of public space,
little collective sharing of externalities). Recognizing the democratic deficit in these arrangements has led to greater
emphasis on public planning and democratic engagement. We see this in the reverse privatization trends and the
emergence of a more balanced position that combines market approaches with participation and planning. At the
beginning of the 21st century, this balanced approach is the new reform.
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Sponsored by the International City/County Management Association. 2007-present.

Centre for Local & Regional Government Research, Cardiff Business School, Wales,
U.K. External advisor for study on competition and contestability June 2006 - March
2007.

Grupo FARO — Fundacion para el Avance de las Reformas y las Oportunidades, Quito, Ecuador.
External advisor on study of privatization of water in Guayaquil.

Economic Policy Institute, Washington, DC
Scholar in residence Spring 2005.

Research Associate, 2001- present. Advisor on national privatization trends, 1999-present.

International City/County Management Association, Washington, DC
Advisor on redesign of surveys of local government restructuring 1999-present.

National Association of Counties, Washington, DC
Advisor on national privatization and devolution trends, 2000-present.

National Research Council, The National Academies, Washington, DC
Transportation Research Board, Committee for a Study on Contracting Out Transit Services,

reviewer, 2001.

Canadian Union of Public Employees, Ottawa, CA
Advisor on privatization trends. 2001-present.

American Federation of State, County and Municipal Employees, Washington, DC
Advisor on national privatization trends 1999-present.

Federation of Public Employees/ American Federation of Teachers, Washington, DC
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Advisor on national privatization trends. Keynote speaker, national conference May 2001.

NYS Association of Counties, Albany, NY
Collaborative research project on local government service delivery restructuring 1997-1999.

County Nursing Facilities of New York State/ Civil Service Employees Association, Albany, NY
Collaborative Research project 1999-2000.

Child Care and Economic Development

Institute for Women’s Policy Research, Affiliated Scholar, 2010-present.
National Child Care Information Center, Technical Assistance Advisor, 2009-present.
National Association of Child Care Resource and Referral Agencies, Analysis of Vouchers. 2009.

Save the Children — Post Katrina Disaster Relief in the Gulf Coast, Advisor on economic impact
2006-2007.

Wisconsin Head Start State Collaborative Project, Outreach on economic importance of child
care 2005-6.

Market Rate Survey Research Team. Member of Research Advisory Committee 2005-2007.

Consultant to the following state and local child care and economic development reports:
Chemung County, NY, Monroe and Ontario Counties, NY, Buffalo, NY, Long Island NY, NYC.

Fairfax Futures: The Fund for Early Learning and School Readiness, Outreach on economic
importance of child care, 2004.

Iowa Early Care, Health and Education Congress Research and Des Moines Business Partnership
research on economic importance of child care 2003.

Smart Start National Technical Assistance Center, Raleigh, NC. Outreach on economic
development impacts of child care 2003- present.

Mid-America Regional Council (Kansas City) and Kansas Department of Social and
Rehabilitative Services, Lead researcher on economic impact of child care study 2002-2003.

Massachusetts Department of Education, Research on economic impact of child care study 2002-
2003.

New York State Child Care Coordinating Council and NYS Office of Children and Family
Services, Research support on economic impact of child care for state and local studies 2002-
present.

U.S. Dept of Health and Human Services, Administration for Children and Families, Washington,
DC. Plenary speaker and workshop leader on child care as economic development. 2002-
present.

Windham Child Care Association and the Peace & Justice Center, Vermont .

Adpvisor for study “The Economic Impact of Vermont’s Child Care Industry.” 2001-02.
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Early Education Partnership of Tompkins County/ Chamber of Commerce, Ithaca, NY
Advisor on design of community subsidy fund for child care, economic impact analysis 2000 -
present.

General Economic Development
International City/County Management Association, Washington, DC
Advisor on redesign of national survey on economic development policy 1999-present.

National League of Cities, Advisory on economic development policy 2010-11.

National Community Investment Fund, Chicago, IL.
Advisor on rural banking initiative 2000 - 2001.

US AID Slovakia, Central Europe.

Consultant, July 6 - 16, 1999. Reviewed performance of ACDI/VOCA Rural Community
Capacity Building Program to assess its impact on democracy building, economic development
and women’s development in rural Slovakia.

US Dept. of Agriculture, Washington, DC
Workshop Trainer, 1998 - 2002, Office of Community Development, Empowerment
Zone/Enterprise Community Initiative.

SEEDS Steering Committee, The Population Council, New York, NY
Editorial Board Member, 1987 - present. Select and review practitioner-oriented case studies on
women's economic development and empowerment projects from around the world.

NYS Rural Development Council, Syracuse, NY
Member, founding Steering Committee, 1995.

The Association of Women In Development, Washington, D.C.
Conference Program Co-Chair, September 1988 - November 1989.

Local Community Service

Tompkins County Community Foundation, Advisory Committee for Social Justice Fund, 2007
Tompkins County Democratic Committee, 2000 — 2004.

Early Education Partnership, Tompkins Co. Chamber of Commerce, 2000-2009.

Groton Elementary School, Surrogate Parent Advocate, Comm. on Special Ed., 1997-2005.
Groton Elementary School Site Based Management Team, 1995-97.

Tompkins County Rural Affairs Committee, Member, 1994-96.

United Way, Board of Directors, Ithaca, NY 1989-95. Planning Comm, 1989-91

Human Services Coalition, Board of Directors, Ithaca, NY 1989-93, Chair 1992.
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GRANTS and CONTRACTS - Principal Investigator

Peppercorn Foundation, Child Care, Economic Development and Planning: Exploring the Links. $40,000
2010-2011.

Peppercorn Foundation, Child Care, Economic Development and Planning: Exploring the Links. $25,000,
2009-2010.

W.K. Kellogg Foundation via Alternative Finance Technical Assistance Consortium, $20,000 for
City/County Government Early Childhood Survey Project. 2009-2010.

Committee for Economic Development, $10,000 for Workshop on Preparing for the New Century:
Innovative Work and Family Strategies, June, 2009.

W.K. Kellogg Foundation, $300,000, Linking Economic Development and Child Care Technical
Assistance Project. With Louise Stoney, Alliance for Early Education Finance (co — PI), Smart Start
National Technical Assistance Center (logistics coordinator), and Institute for Women’s Policy Research
(fiscal agent). 2009-2010.

W K. Kellogg Foundation via Smart Start National Technical Assistance Center $67,500, Employer-
Supported Child Care: An Alternative Financing Option, 2008-2009.

Bronfenbrenner Life Course Institute, $6000, Incorporating the American Time Use Survey Data into
Cornell Research, Working Group (with James Pratt, David Kay, Jeff Sobal and Yael Levitte) 2006-2008.

Cornell Institute for Social Science, $5,000, Evaluating an Employer-Supported Child Care Program: An
Ecological Approach, (with Taryn Morrissey and Moncrieff Cochran) 2006-2008.

W.K. Kellogg Foundation, $1,240,000, Linking Economic Development and Child Care Technical
Assistance Project. With Louise Stoney, Alliance for Early Education Finance (co — PI), Smart Start
National Technical Assistance Center (logistics coordinator), and Institute for Women’s Policy Research
(fiscal agent). 2006-2009.

North Carolina Partnership for Children $62,000 for outreach and policy analysis on child care and
economic development (subcontract of larger $199,156 Kellogg Foundation project) 2004-05.

Mid-America Regional Council, Kansas City, MO $25,000 subcontract for research on the Kansas Child
Care Industry Study, 2002-03.

U.S. Dept. of Health and Human Services, Administration for Children and Families, $755,400 for the
period of 9/30/02 — 3/31/06. Research grant, “Linking Child Care and Economic Development.” 2002-
2006.

U.S. Dept. of Agriculture, National Research Initiative, $154,000 competitive research grant,
“Privatization of Public Services: Implications for Rural Local Governments,” 2002-2007. NYC-121524

Rauch Foundation, $22,000 “Linking Child Care and Economic Development,” for work in New York
State, 2002-2003.

Massachusetts Department of Education, $2,500 for research on the economic impact of child care, 2002.

Affinito-Stewart Grant Program of the President’s Council on Cornell Women, $4,100 to work on book
on Privatization: Markets, Public Values and Local Government, 2002-03.
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Kate Cashel Fund of the Community Foundation of the Capitol Region (Albany, NY) $6500 to support
work on child care and economic development, 2002.

Polson Institute, $15,000 for research on “Rural Policy, Rural Disadvantage and New Definitions of
Citizenship,” with Nina Glasgow, 2002-2005.

Economic Policy Institute, $15,000 for research on privatization of local government services 2001-2002.

W. K. Kellogg Foundation National Leadership Fellowship Program, $15,000, “Addressing the
Challenges of Welfare Reform: Ensuring the Affordability of Quality Day Care for all Families” 1999-
2000.

W. K. Kellogg Foundation National Leadership Fellowship Program, $68,000 1998-2000. Three year
fellowship for personal leadership development and exploration of alternative approaches to human
service delivery.

American Federation of State, County and Municipal Employees, AFL-CIO. $1500 contract, Municipal
Data Base on Contracting Back In. 1999.

U.S.